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sured was  riding. 

2000,  —Exploiion  of  automobile  in 

which  iniurtd  was  riding* 

2001.  — Colliiion     of     automobile 

with  motorcycle  on  which 
insured  was  tiding* 
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§1930 


Section 

2002.  —Insured  hit  by  automobile 

while  leaving  street  car. 

2003.  — Blood  -  poisoning  from 

shave  by  barber. 

2004.  — Blood-poisoning   from    use 

of  blackhead  eradicator  by 
barber. 

2005.  — Blood-poisoning    from    use 

of  bath  brush. 

2006.  —Insured   killed    by    wind- 

storm. 

2007.  — Exposure  to  cold  tempera- 

ture. 

2008.  —Drowning. 

2009.  — Monoxide  poisoning. 

2010.  — Operation  causing  death. 

2011.  — Intoxication  of  insured  at 

time  of  accident  or  injury. 

2012.  — Insured  injured  in  fight. 

2013.  — Insured  struck  in  abdomen 

by  another  person. 

2014.  — Intentional  fatal  injury  in- 

flicted by  another. 

2015.  — Insured  shot  himself. 

2016.  -—Extent  of   liability  of   in- 

surer. 

2017.  — Payment  of  insurance  and 

release  of  liability. 

2018.  — Notice  and  proofs  of  death 

required  to  be  furnished  to 
insurer;  autopsy. 

2019.  — Policy    provision    limiting 

time   for  commencing   ac- 
tion. 

2020.  Reserved. 


Section 

2021.  Personal   injury,   health   and 

disability  insurance  — Ap- 
plication for  policy;  mis- 
representations in  obtain- 
ing policy. 

2022.  — Premiums;    cancelation    of 

policy. 

2023.  — Nature,  cause,   and  extent 

of  injury,  illness,  or  dis- 
ability; extent  of  liability 
of  insurer. 

2024.  — Notice  and  proofs  required 

to  be  furnished  to  insurer. 

2025.  — Payment  of  insurance  and 

release  of  liability. 

2026.  Reserved. 

2027.  Fraternal  life  insurance — Ap- 

plication for  policy;  mis- 
representations in  obtain- 
ing policy. 

2028.  Reserved. 

2029.  — Premiums  or  dues. 

2030.  — Insurable    interests,    bene- 

ficiaries, and  right  to  pro- 
ceeds. 

2031.  — Use  of  alcoholic  beverages 

by  insured. 

2032.  — Engaging  in  prohibited  oc- 

cupation. 

2033.  —Time  of  death. 

2034.  — Surrender  of  policy. 

2035.  Fraternal     personal     injury, 

health,  and  disability  in- 
surance. 


§  1930.    Fire  insurance  on  buildings  and  personal  property  in 

general — Concealment  of  material  fact  by  insured. 
Kentucky. 

If  the  jury  shall  believe  from  the  evidence  that  an  attempt 
was  ma'de  to  burn  the  house  in  question  before  the  policy  of 
insurance  sued  on  herein  was  issued,  and  that  plaintiffs  knew 
thereof,  and  that  the  agent  of  the  defendant  who  solicited  the 
insurance  did  not  know  of  the  said  attempt  when  the  policy 
was  issued,  and  the  plaintiffs  concealed  that  fact  from  him  for 
the  purpose  of  obtaining  insurance,  then  the  law  is  for  the  de- 
fendant, and  the  jury  should  so  find.1 

1  German-American  Ins.  Co.  v. 
Norris,  100  Ky  29,  18  KyL  537,  37 
SW  267,  66  AmSt  324. 
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§  1931.    Execution  and  delivery  of  policy  or  memorandum 

of  insurance;  binders;  oral  contracts. 

Alabama. 

An  agreement  between  the  parties  to  this  cause  relative  to 
the  amount  of  insurance,  amount  of  premium  to  be  paid  there- 
for, and  the  time  for  which  such  insurance  should  run,  need  not 
be  expressed  in  order  to  be  effective  and  binding,  but  may  be 
implied  from  previous  dealings  between  the  parties,  if  auch  have 
occurred,  and  surrounding  circumstances.3 

Indiana. 

The  delivery  of  a  binder  of  fire  insurance  is  not  a  condition 
precedent  to  the  attaching  of  the  risk  and  the  fact  that  such 
a  binder  remains  in  the  hands  of  the  agent  who  wrote  it  and 
was  not  delivered  to  the  assured  or  his  agent  does  not  of  itself 
prevent  a  recovery  in  the  event  of  a  fire. 

*     #     * 

Binders  issued  by  insurance  companies  are  only  intended  to 
be  temporary  contracts,  and  a  widespread,  uniform,  continuous, 
and  well-settled,  long  existing  usage  and  custom  of  the  in- 
surance business  pertaining  to  matters  embraced  within  such 
binder,  if  such  custom  or  usage  was  in  effect  at  and  prior  to 
the  writing  of  such  binder,  unless  such  custom  contravenes  a 
rule  of  law,  or  alters  or  contradicts  the  expressed  or  implied 
terms  of  a  contract  which  is  free  from  ambiguity,  in  deemed  to 
form  a  part  of  the  contract  and  enter  into  the  intention  of  the 
parties,  when  it  is  so  far  established  and  BO  far  known  that 
their  contract  was  made  with  reference  to  it* 


The  same  rules  apply  to  insurance  companion  aa  apply  to 
individuals,  and  a  person  who  is  clothed  with  pow(*r  to  act 
for  them  at  all  is  treated  aa  clothed  with  authority  to  bind  them 
as  to  all  matters  within  the  scope  of  his  real  or  apparent 
authority,  And  if  the  jury  believe  from  the  evidence  that  the 
agent  who  received  plaintifTs  application  for  insurance  was 
charged  with  the  duty  of  receiving  and  forwarding  to  the  de- 
fendant applications  of  insurance,  he  must  be  deemed  the  agent 
of  the  defendant  to  receive  any  disclosure  of  facts  pertinent  to 
the  situation.1 


<&  Rutgers  Fire  Ins,  Co.  Ins,  Co,,  Circuit  Court,  Marlon 
v.  Eureka  SuwmlU  Co.,  227  Ala  007f  County,  Indiana,  No,  31760;  »ee  195 
151  S  827,  Ind  20,  143  HE  2, 

*  Comision   fteitutadora  del   Mer- 
cado  de  Henequen  v.  Sterling  Fire 
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Wisconsin. 

If  you  find  from  the  evidence  that  the  parties  agreed  that 
the  insurance  should  be  renewed  without  a  payment  of  premium, 
and  their  minds  met  and  they  fully  understood  the  terms  of 
such  renewal  in  all  respects,  and  nothing  remained  to  be  done 
thereafter  except  to  make  out  the  renewal  receipt  on  the  part 
of  the  company,  and  the  payment  of  the  premium  by  the  plain- 
tiff, notwithstanding  this  was  a  verbal  agreement,  it  was 
nevertheless  a  valid  contract  for  the  renewal  of  the  policy,  and 
the  defendant  is  liable  for  the  loss  to  the  amount  of  the  insur- 
ance. 

If  you  find  that  previous  to  January  15,  19 — ,  the  defendant 
company  had  issued  a  policy  of  insurance  upon  the  building  and 
stock  in  question  which  would  expire  on  that  date,  and  that 
about  the  time  of  its  expiration  the  agent  of  the  company,  for 
and  in  its  behalf,  agreed  with  the  plaintiff  or  his  authorized 
agent  to  renew  said  policy,  and  that  he,  the  agent  of  the  com- 
pany, would  attend  to  it  right  away ;  and  that  their  minds  met 
as  to  the  terms  of  such  agreement ;  and  that  there  was  nothing 
further  to  be  done  between  the  parties,  except  that  the  agent 
of  the  defendant  should  make  out  and  deliver  to  the  plaintiff  or 
his  agent  the  renewal  receipt  or  evidence  of  renewal,  and  that 
the  plaintiff  or  his  agent  should  then,  or  at  some  subsequent 
time,  pay  the  premium ;  then  I  instruct  you  that  such  an  agree- 
ment would  bind  the  defendant  company  to  renew  the  policy, 
and  they  could  only  avoid  liability  upon  such  contract  by  tender- 
ing the  renewal  and  demanding  the  premium,  and  the  failure 
of  the  plaintiff  to  pay  the  same;  or  by  giving  the  plaintiff  or 
his  agent  notice  that  the  defendant  company  had  refused  to 
carry  the  risk ;  and  such  tender  of  the  renewal  and  demand  of 
the  premium,  or  the  giving  of  the  notice  as  before  stated,  in 
order  to  relieve  the  defendant  from  liability,  must  be  done  be- 
fore the  loss  accrued  and  before  they  knew  of  the  loss.4 

§  1932.    Premiums;  cancelation  of  policy. 

Indiana. 

Where  insurance  agents  or  brokers  are  given  by  the  owner 
of  property  authority  to  place  and  maintain  insurance  such 
agents  have  the  right  on  the  part  of  the  insured  to  accept  notices 
of  cancelation  and  to  waive  for  the  insured  the  requirement  of 
five  days'  notice  of  cancelation  and  such  waiver ;  they  are  agents 
of  the  insured  and  can  act  in  such  capacity  without  notice  to 

the  insured. 

*     *     * 

*  King  v.  Hekla  Fire  Ins.  Co.,  58 
Wis  508,  17  NW  297. 
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An  action  may  be  maintained  upon  a  binder  or  policy  of 
insurance  even  though  the  premium  therefor  wan  not  paid 
until  after  the  loss,  if  the  contract  of  insurance  contained  in  the 
binder  or  policy  began  to  run  before  the  loss.  If  the  insured 
agreed  to  pay  the  premium  and  a  reasonable  time  for  such  pay- 
ment had  not  elapsed  before  the  damage  to  or  destruction  of 
the  property  insured  by  fire  and  if  the  insurance  company  imme- 
diately thereafter  denied  all  liability,  then  no  duty  rested  upon 
the  insured  to  pay  or  tender  the  premium,  provided  the  amount 
of  the  loss  or  damage  exceeded  the  amount  uf  the  premium.8 

Kentucky, 

(1)  If  you  shall  believe  from  the  evidence  that  at  the  time 
of  the  conversation,  mentioned  in  the  evidence,  between  the  de- 
fendant's agent  C.  J.  and  the  plaint  iff,  tho  defendant,  through 
its  agent,  extended  a  further  credit  to  the  plaintiff  for  the  pay- 
ment of  the  premiums  on  the  policies  muni  on  herein,  then  the 
law  is  for  the  plaintiff  and  you  will  so  find.6 

(2)  If  the  jury  believe  it  was  the  custom  of  the  defendant 
company,  after  once  securing  patrons,  to  issue  remnvaln  of  its 
policies  upon  their  expiration,  and  without  notice  to  the  policy- 
holders,  and  charge  the  premiums  to  said  policyholdera,  and 
thereafter  collect  same,  and  if  they  further  believe  that  appellee 
about  June,  19— ,  entered  into  an  agreement  with  defendant's 
agent,  whereby,  at  the  expiration  of  the  policy  he  then  held, 
the  agent  would  renew  the  name  by  issuing  another  like  policy, 
they  should  find  for  appellee  the  amount  Kim!  for,  $600,  less 
$14*40,  the  premium  due,7 

Minnesota. 

In  determining  whether  there  was  in  fact  an  oral  cancc'lattion 
of  the  policies  of  insurance  which  are  the  subject  of  thin  action, 
the  question  of  intent  and  understanding  of  each  of  the  parties 
to  the  alleged  conversation  is  vital,  and  in  order  to  find  out  that 
it  was  in  fact  the  intent  of  each  of  the  partiea  to  cancel  the 
policies  of  insurance  on  January  1,  19—,  you  may  consider  the 
actions  of  each  of  the  parties  after  the*  alleged  canceiations 
and  any  statements  made  by  the  parties  after  the  alleged  can* 
celations  insofar  as  they  bear  upon  the  showing  of  the  intent 
of  the  parties;  and,  as  1  have  already  indicated  to  you,  the 
defendants  being  corporations,  Mr.  K»  would  be  representing 
them  in  those  respects. 

*  Comiition   Reguladora   del   Her-  *  Federal  Union  Inn,  Co,  v,  Grif- 
ciido  de  Henequen  v.  Sterling  Fire  ftn,  241  Ky  771,  45  8W2d  8, 
Ins,    Co.,    Circuit    Court*    Marion  7  American  Cent  In*,  Co.  v»  Hard- 
County,  Indiana,  No,  31780;  see  1%  in,  !4H  Ky  246,  146  SW  418. 
!nd  20, 148  NE  2. 
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Under  the  law,  a  contract  of  insurance  may  be  cancelled 
orally,  but  in  order  to  effect  a  cancelation  orally  the  language 
used  must  be  clear.8 

Missouri. 

Even  though  you  find  that  the  policy  contained  a  provision  by 
which  it  was  necessary  that  defendant  give  plaintiff  corporation 
five  days'  notice  of  cancelation,  if  you  also  believe  and  find  from 
the  evidence  that  defendant's  agent  notified  the  representative 
of  plaintiff  of  such  cancelation,  and  that  plaintiff  then  and  there 
agreed  to  such  cancelation,  then  you  must  find  for  defendant.9 

South  Carolina. 

If  it  is  admitted  by  the  agent  of  the  defendant,  M.  M.  Co., 
that  the  plaintiff,  H.,  expressly  refused  to  agree  to  a  cancelation 
of  his  policy,  I  charge  you  that  the  only  other  way  the  policy 
could  have  been  cancelled  by  the  insurance  company  was  to  give 
to  the  plaintiff  the  five  days'  written  notice  as  provided  in  the 
contract. '  ° 

§  1933.    Property  covered. 

Where  it  is  denied  by  the  defendant  insurance  company  that 
the  property  shown  by  the  evidence  to  have  been  destroyed  by 
fire  was  covered  by  the  policy,  and  the  jury  find  from  the 
evidence  that  there  was  no  written  application  for  the  policy  or 
policies  under  which  the  defendant  insurance  company  makes 
such  denial,  if  you  further  find  from  the  evidence  that  the  agent 
of  the  insurance  company  has  given  a  description  of  the  prop- 
erty from  his  own  knowledge  obtained  by  personal  examination 
of  the  property  for  the  purpose  of  effecting  the  insurance 
thereon,  which  description  he,  the  said  agent,  inserted  in  the 
policy,  then  said  defendant  insurance  company  cannot  take 
advantage  of  any  inaccuracy  in  the  language  of  the  description 
of  the  said  property  so  inserted  in  the  policy  to  avoid  payment 
for  the  loss  of  property  as  aforesaid,  unless  there  is  evidence  of 
an  attempt  on  the  part  of  the  plaintiff  to  mislead  said  defendant 
or  its  agents  in  this  respect,  or  the  conduct  of  the  plaintiff  was 
such  as  to  mislead  said  defendant  or  agent.  And  knowledge 
of  the  insurance  company  or  agent  of  inaccuracy  or  incomplete- 
ness in  the  description  of  the  property  at  the  time  when  the 
insurance  is  effected,  if  such  is  shown  by  the  testimony,  and 
you  so  find,  will  estop  the  defendant  from  setting  up  any  such 

8  Richard  v.  Western  Fire  Ins.  Co.  [  °  Hydrick  v.  Milwaukee  Mechan- 
(DCMinn),  161  FSupp  115.  ics  Fire  Ins.  Co.,  135  SC  62,  133  SE 

9  Triangle   Clothing   Mfg.   Co.   v.  533. 
Victory  Ins.  Co.  (MoApp),  27  SW2d 

716. 
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inaccuracy  or  incompleteness  of  description  in  defense  in  this 
case. • 1 

§  1934.    Title  to  property,  insurable  interests,  and  right  to 

proceeds. 

Alabama. 

(1)  The  burden  of  the  proof  is  on  the  plaintiff  in  this  case  to 
prove  the  amount  due  on  her  alleged  mortgage  indebtedness  at 
the  time  of  the  fire ;  and  plaintiff  is  limited  in  her  recovery  to 
the  amount  of  the  indebtedness  due  at  the  time  of  said  fire. 

If  you  are  reasonably  satisfied  from  the  evidence  in  this 
case  that  at  the  time  of  the  fire  there  existed  no  mortgage 
indebtedness  on  the  property  by  E.  0.  to  the  plaintiff  in  this 
case,  then  plaintiff  is  not  entitled  to  recover  against  the  de- 
fendant. ' 2 

(2)  If  you  are  reasonably  satisfied  by  the  evidence  that  the 
lien  upon  the  stock  of  merchandise  and  the  fixtures  had  bwn  ex- 
pressly released  by  G.  two  years  before  the  taking  of  this  fire 
insurance  policy,  and  that  although  the  mortgage  had  not  been 
actually  satisfied  on  record,  if  you  are  reasonably  mitinfied  from 
the  evidence  that  the  release  wan  given  by  G.  and  that  there 
was  at  that  time  no  Hen  on  this  property,  then  the  fact  that  the 
mortgage  had  been  given  would  not  prevent  the  plaintiff  from 
recovering  in  this  case,*3 

(3)  Plaintiff's  loss,  if  any,  would  be  limited  to  hc*r  incur- 
able interest  in  the  property,  if  &he  had  aueh  intturnble  interest,*4 

Arkansas. 

If  the  jury  believe  from  the  evidence  that  the  plaintiff  M, 
was  not  the  sole  and  unconditional  owner  of  the  property  cov- 
ered by  the  said  policy  of  insurance  at  the  time  of  its  issuance 
or  at  the  time  of  the  fire,  then  the  mud  policy  m  void,  and  he 
cannot  recover  anything  thereunder,  and  you  will  BO  find,  uniena 
defendant  or  its  agent  knew  at  the  time  of  its  iaauance  of  the 
said  policy  that  M.  was  no  nuch  Hole  owner* lf 

Georgia, 

The  defendant  contends  that  the  plaintiff  forfeited  his  rights 
to  recover  under  this  policy,  by  reason  of  the  fact  that  the 

*  (  Greenwich  hit*.  Co.  v»  Stato  to  l4  American  Equitable  A*ftur,  Co, 
Uiw  of  Murray,  74  Ark  72,  84  SW  v,  Buiby,  2ft  Ala  AW  303,  147  8  446, 
102&  '•CSrwnwifh  Inn,  Co,  v,  State  to 

12  St.  Paul  Fire  &  Marine  Ins.  Co,  U«*  of  Murray,  74  Ark  72,  84  SW 
v.  Crump  (Ala),  163  S  861,  1025. 

**  National -Ben  Franklin  Fire 
Inn,  Co,  v.  Snider,  222  Ala  3S0»  1S2 
S  23. 
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plaintiff  violated  a  clause  on  the  back  of  the  policy  requiring 
him  to  give  notice  to  the  defendant  of  the  foreclosure  of  the 
deed  to  secure  the  debt.  I  charge  you  that,  as  a  matter  of  law, 
if  he  so  violated  this  provision  of  this  policy  the  plaintiff  would 
not  be  entitled  to  recover,  but  if  you  find  from  the  evidence  in 
the  case,  as  contended  by  the  plaintiff  in  the  case,  that  the 
adjuster  of  the  insurance  company  wrote  him  asking  him  to 
send  him  a  written  and  sworn  estimate  of  replacing  the  building 
or  property,  that  it  is  for  you  to  say  whether  such  conduct  of 
the  insurance  company,  through  its  agent,  was  a  waiver  of  the 
terms  of  that  policy,  of  that  particular  clause,  or  not.  If  you 
find  that  the  company  has  waived  that  clause,  then  the  plaintiff 
would  be  entitled  to  recover,  but  if  the  company  did  not  waive 
that  clause,  then  the  plaintiff  would  not  be  entitled  to  recover. ' 6 

Iowa. 

The  defendant  for  one  defense  relies  upon  the  claim  that 
there  was  a  mortgage  on  the  real  estate  at  the  time  the  policy 
was  written,  of  which  it  had  no  knowledge  or  information.  You 
are  instructed  that  the  clause  in  the  insurance  contract  which 
renders  the  contract  void  in  case  there  is  undisclosed  encum- 
brance on  such  real  estate  would  defeat  recovery  in  case  of  loss 
by  fire  of  the  property  insured. 

It  is  plaintiffs'  claim  that  at  and  before  the  writing  of  the 
contract  of  insurance  the  agent,  H.  M.  G.,  who  acted  as  agent  in 
procuring  said  insurance  was  fully  informed  by  plaintiffs  of  said 
$1,050  mortgage.  As  to  such  matter  you  are  instructed  that  if 
you  find  that  at  and  before  the  insurance  was  written  one  H.  M. 
G.  was  the  agent  who  procured  said  insurance  for  plaintiffs  from 
defendant  and  that  he  was  told  and  informed  of  said  $1,050 
mortgage  before  the  insurance  was  written,  then  his  knowledge 
of  such  mortgage  was  the  knowledge  of  his  principal,  the  de- 
fendant herein,  and  the  defense  of  undisclosed  encumbrance  can- 
not defeat  plaintiffs'  recovery  on  said  ground,  if  you  find  that 
otherwise  plaintiffs  are  entitled  to  recover. ' 7 

Michigan. 

You  will  disregard  the  proof  of  the  mortgage  foreclosure 
unless  you  are  satisfied  that  the  plaintiff  had  knowledge  of  the 
fact  at  the  time  of  the  application  or  issuance  of  the  policy  of 
insurance.  If  notice  of  the  matter  of  the  foreclosure  of  this 
mortgage  was  not  called  to  the  attention  of  the  plaintiff  at  the 
time  this  insurance  was  taken  or  at  the  time  the  loss  occurred, 

1  6  Philadelphia  Fire  &  Marine  Ins.          • 7  Hoover  v.  First  American  Fire 
Co.  v.  Burroughs,  176  Ga  260,  168      Ins.  Co.,  218  la  559,  255  NW  705. 
SE  36. 
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then  the  defendant  would  be  in  no  position  to  raise  that  ques- 
tion now. ' 8 

Missouri. 

If  the  jury  find  and  believe  from  the  evidence  that  the  war- 
ranty deed,  dated  October  10,  19 — ,  from  Z.  S«  to  G.  A,  S,»  men- 
tioned in  evidence  was  signed  and  acknowledged  by  35.  S.f  by 
agreement  between  said  Z.  S.  and  said  G.  A.  8.  that  the  same 
was  to  be,  in  fact,  a  mortgage,  to  secure  to  G,  A,  8.  the  payment 
of  a  debt  of  $2,600  that  was  owing  by  Z.  S,  to  him,  and  that 
there  was  no  intention  and  no  agreement  that  the  name  was  to 
have  effect  as  a  deed  conveying  title  from  Z,  S.  to  G.  A.  K.  to 
the  lot  of  ground  and  brick  building  mentioned  in  evidence,  then, 
if  you  so  find,  you  are  instructed  that  said  warranty  deed  did 
not  violate  any  of  the  terms  of  the  policy  of  insurance  sued  on 
and  constitutes  no  defense  in  this  action. 

If  the  jury  shall  find  the  issues  for  the  plain! iffa,  and  shall 
find  and  believe  from  the  evidence  that  plain  tiff  C.  R  If,  is  the 
owner  of  the  note  and  deed  of  trust  for  $2,500,  mentioned  in 
evidence,  and  that  no  part  of  the  principal  or  intcrcftt,  other 
than  for  one  year  on  said  note  has  ever  been  paid  to  him,  and 
that  on  December  7,  19-—,  a  fire  occurred  in  the  brick  building 
mentioned  in  evidence,  and  that  in  consequence  of  auch  fire* 
the  value  of  said  brick  building  was  less  after  the  fire  than  it 
was  before  the  fire,  and  that  there  WEB  no  change  in  the  owner- 
ship of  said  building  after  the  issuance  of  the  policy  and  before 
said  fire,  then  you  may  make  your  verdict  for  the  plaintiff  the 
amount  of  IOBB  sustained* <e 

South  Dakota. 

If  at  the  time  the  said  policy  was  issued  the  said  P,  was 
aware  of  the  fact  that  said  property  was  encumbered  by  aaicl 
mortgages  and  he  knew  of  the  existence  of  the  name,  am!  said 
policy  was  issued  and  delivered  at  a  time  and  while  the  said 
P.  knew  that  said  property  was  so  mortgaged  and  encumbered* 
the  issuance  of  such  policy  while  Buch  knowledge  existed  would 
be  a  waiver  of  the  right  to  defeat  liability  because  of  the  aaid 
mortgages.  In  auch  ease,  the  existence  of  auch  mortgages  would 
be  no  defense  in  this  action. 

On  the  other  hand,  if  the  said  P.  did  not  at  the  lima  that 
said  policy  was  issued  know  that  said  property  wan  mortgaged, 
and  such  policy  was  issued  without  any  knowledge  on  the  part 
of  P.  that  said  property  was  HO  mortgaged,  in  nueh  case  the 
existence  of  the  said  mortgages  would  absolutely  destroy  the 

18  Smith  v»  Grange  Mut  Fire  Ins.  **  Rowland  v,  Bontot*  Ina,  Co,,  227 
Co.,  284  Mich  119,  208  NW  145.  MoApp  597,  §5  SW2d  101 L 
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obligations  of  the  defendant  to  pay  the  said  loss  and  your  verdict 
would  be  for  the  defendant.20 

Tennessee. 

If  you  find  from  the  proof  that  E.  M.  E.  had  previously 
purchased  and  obtained  deeds  to  two-thirds  of  the  property 
insured ;  that  subsequently  he  contracted  verbally  for  the  pur- 
chase of  the  remaining  third;  that,  pursuant  to  such  verbal 
agreement,  E.  paid  in  cash  the  sum  of  $200,  with  the  under- 
standing that  the  vendors  would  execute  a  deed,  and  deposit 
the  same  with  an  attorney,  to  be  by  him  delivered  to  E.  as  soon 
as  the  balance  of  the  purchase-money  was  paid  in  full ;  if  you 
further  find  that  said  balance  was  paid,  and  the  deed  subse- 
quently delivered  as  agreed,  then,  in  such  case,  E.  would  be 
the  equitable  owner  of  an  insurable  interest  in  the  property, 
under  the  terms  of  the  two  policies,  and  your  verdict  should 
be  for  the  plaintiff  in  both  cases.21 

Texas. 

Mere  notification  within  itself  is  not  sufficient  to  change 
the  character  of  the  stipulations  written  by  defendant  in  its 
policy  for  the  insured,  J.  D.  The  law  requires  notification  on 
the  part  of  the  insured  and  assent  to  said  transfer  on  the  part 
of  the  insurer.  The  court  charges  you  that  if  notification  is 
given  by  the  insured  and  received  by  the  insurer,  assent  to 
said  transfer  will  be  presumed,  unless  the  insurer  or  some  one 
authorized  to  act  for  it  declines  to  accept  the  transfer  so  made.22 

§  1935.    Violation   of   policy   provisions   concerning   addi- 
tional insurance. 
Minnesota. 

(1)  A  waiver  may  be  said  to  be  a  voluntary  relinquishment 
of  a  known  right.  It  need  not  be  by  word  of  mouth,  and  it 
need  not  be  in  writing.  It  may  be  consent  expressly  or  impliedly 
given.  It  may  consist  in  the  doing  of  some  act  which  is  incon- 
sistent with  an  intention  to  insist  on  a  strict  performance,  or 
in  a  course  of  conduct  inconsistent  with  and  in  disregard  of 
the  terms  of  the  contract.  The  plaintiff  claims  that  C.  waived 
such  breach  if  with  knowledge  of  the  additional  insurance  he 
expressed  to  the  plaintiff  his  consent  thereto ;  and  if  with  such 
knowledge  he  did  express  his  consent  thereto  to  the  plaintiff, 

20  Friske  v.  Interstate  Commer-  2 '  Southern  Ins.  Co.  v.  Estes,  106 
cial  Mut.  Ins.  Co.,  63  SD  613,  262  Tenn  472,  62  SW  149,  52  LRA  915, 
NW  204.  82  AmSt  892. 

22  Northern   Assur.    Co.,   Ltd.    v. 
Morrison  (TexCivApp),  162  SW  411. 
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then  as  a  matter  of  law  he  did  thereby  consent  to  the  additional 
insurance  and  waived  the  breach  of  the  condition  involved  in 
procuring  it.  He  waived  it,  also,  if  with  such  knowledge  he 
elected  to  and  did  treat  and  recognize  the  policy  of  insurance 
as  a  subsisting  and  valid  contract.23 

(2)  Now,  a  husband  does  have  an  insurable  interest  in 
the  home  and  in  the  household  goods  even  though  they  stand 
in  the  name  of  the  wife.  There  is  no  doubt  about  that.  But 
it  is  claimed  by  the  company  that  it  was  not  taken  out  with  that 
purpose  in  mind  at  all,  it  was  taken  out  to  give  Mrs.  B.  more 
insurance.  The  fact  that  it  was  taken  in  W.  B/B  name  they 
claim  is  just  camouflage,  that  is,  just  an  attempt  to  deceive, 
that  the  real  person  who  wanted  that  insurance  was  Mrs.  B», 
that  she  and  her  husband  in  other  words  conspired  together 
to  deceive  this  company  by  taking  out  this  additional  insurance 
in  his  name  when  in  fact  it  was  meant  for  her. 

The  company,  however,  claims  that  under  the  circumstances 
of  these  two  old  people  having  lived  together  HO  long,  having 
worked  together,  having  confided  in  one  another,  having  a  box 
in  which  they  kept  all  their  papers,  each  one  having  u  key 
to  that,  if  that  insurance  policy  was  in  that  box  as  Mrn»  li  claims, 
she  knew  all  about  it  because  she  had  accent*  to  the  box  and 
therefore  she  is  involved  in  this  fraud  of  additional  insurance.*4 

Missouri. 

Although  you  may  believe  from  the  evidence  that  after  re- 
ceiving the  policy  from  the  defendant  the  plaintiff  did  procure 
other  insurance  on  the  property  in  question,  without  having 
the  consent  of  the  other  company  written  on  the  policy,  still, 
if  you  further  believe  from  the  evidence  that  one  K,  W.  was 
at  the  time  local  agent  of  the  company,  and  had  authority  to 
write,  issue,  sign,  and  deliver  policies  of  insurance,  and  receive* 
premiums  therefor,  and  further  find  that  while  the  said  E.  W, 
was  so  acting  as  agent,  the  plaintiff  notified  him  of  his  intention 
to  take  out  other  additional  insurance  on  the  property  in  question, 
and  at  the  time  or  afterwards,  told  him  that  he  mm  about  to 
do  so,  and  that  neither  said  agent  nor  any  one  else  on  behalf 
of  the  defendant  made  any  objection  to  the  issuance  of  such 
other  policy,  and  took  no  steps  to  cancel  the  policy  sued  on, 
nor  notified  the  plaintiff  that  such  additional  insurance,  without 
being  indorsed  thereon,  would  render  the  policy  sued  on  void, 
then  the  defendant  may  be  deemed  to  have  consented  to  such 
additional  insurance  and  to  have  waived  the  condition  in  the 

23  Coppolett!  v.  Citizens  Ins.  Co,»        a4  Basa  v,   Pier*   Farmexn  Mat 
123  Minn  825,  143  NW  787,  Fire  Ins,  Co.,  178   Minn   30&»  227 

NW  80,  68  ALE  350, 


13  FIRE   INSURANCE  §  1935 

policy  regarding  such  additional  insurance,  and  the  plaintiff's 
right  to  recover  would  not  be  affected  thereby. 

*     #     * 

Notice  to  the  agent  is  notice  to  the  principal,  and  if  you 
believe  from  the  evidence  that  E.  W.  was  the  agent  of  the 
defendant  company,  with  authority  to  write  and  deliver  policies 
for  the  defendant  company,  and  that  he  was  notified  by  the 
plaintiff  of  his  intention  to  take  out  additional  insurance  placed 
on  plaintiff's  property,  and  that  he  did  not  object  to  the  same 
or  suggest  any  breach  of  the  condition  of  the  policy  issued  by 
defendant,  in  consequence  thereof,  then  the  jury  would  be  au- 
thorized to  find  from  these  facts  that  the  defendant  waived  the 
provision  of  the  policy  relied  on  as  defense  in  this  case.25 

North  Carolina. 

The  third  issue  submitted  to  the  jury  is: 

Did  the  plaintiffs  have,  at  the  time  of  the  issuing 
of  the  policy  of  insurance,  or  did  they  afterwards 
have,  any  other  contract  of  insurance,  whether  valid 
or  not,  on  the  property  covered  by  the  policy  of  insur- 
ance? 

The  burden  of  this  issue  is  upon  the  defendant  to  show  by 
the  greater  weight  of  the  evidence  that  the  plaintiffs  did  have 
another  contract  of  insurance,  whether  valid  or  not,  on  the 
property  covered  by  the  policy  of  insurance.  The  defendant 
contends  that  the  plaintiffs  did  have  another  contract  of  insur- 
ance on  the  property  covered  by  the  policy  of  insurance.  It 
contends  that  the  plaintiffs  had  received  and  accepted  from 
the  W.  Assur.  Co.  a  policy  for  $3,000  on  the  property  covered 
by  the  policy  of  insurance  sued  on.  The  plaintiffs  contend  that 
they  had  no  other  policy  on  this  property.  This  is  for  the 
jury  to  determine  from  the  evidence  in  the  case.  If  N.  received 
and  accepted  a  policy  of  insurance  from  the  W.  Assur.  Co.,  a 
policy  covering  the  property  covered  by  the  policy  sued  on, 
then  the  jury  will  answer  the  third  issue  "Yes."  If  the  defendant 
has  failed  to  show  the  affirmative  of  the  third  issue  by  a  greater 
weight  of  evidence,  then  the  jury  will  answer  the  third  issue 
"No."26 

Texas. 

If  the  plaintiffs  procured  the  written  permission  of  the  agent 
to  get  other  insurance  and  the  agent  neglected  to  indorse  the 
same  on  the  policy  or  inform  the  company,  then  the  plaintiffs 

25  Polk  v.  Western  Assur.  Co.,  26  Nelson  v.  "Atlanta  Home  Ins. 
114  MoApp  514,  90  SW  397.  Co.,  120  NC  302,  27  SE  38. 
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cannot  be  affected  by  such  neglect  if  such  agent  had  authority 
to  give  the  permission,  which  is  a  fact  for  the  jury,27 

§  1936.    Violation  of  policy  provisions  concerning  increase 

of  hazards  in  general. 

If  you  find  that  at  any  time  after  the  issuance  of  the  policy 
in  suit  the  fire  hazard  was  increased  by  any  means  within  the 
control  or  knowledge  of  the  plaintiff,  your  verdict  should  be 
for  the  defendant.28 

§  1937.    Violation  of  policy  provisions  concerning  altera- 
tion or  repair  of  buildings. 

Arkansas. 

No  alteration  made  on  the  premises  where  the  property 
insured  by  the  plaintiff  was  situated  would  avoid  hin  policy, 
nor  can  his  recovery  be  defeated  by  means  of  alterations  unless 
the  effect  of  the  same  was  such  as  to  increase  the  risk  or 
hazard  of  loss  by  fire  to  the  property  insured.  If  the  jury  find 
from  the  evidence  that  the  defendant  insurance  company  made 
the  policy  sued  upon,  and  the  property  insured  was  destroyed 
by  fire,  as  stated  in  the  complaint,  and  plaintiff  complied  with 
the  agreements  and  conditions  in  the  policy  to  be  complied  with 
on  his  part,  or  that  the  same  were  waived  by  defendant's  agents, 
they  will  find  for  the  plaintiff.80 

New  Hampshire. 

If  the  work  done  by  the  mechanics,  as  disclosed  by  the 
evidence,  increased  the  hazard  while  such  work  was  being  done, 
then  the  plaintiff  is  not  entitled  to  recover.10 

§  1938.    Removal  of  persona!  property  from  location  upeci- 

fied  in  policy, 

(1)  The  policy  in  the  M.  M,  Co,  wan  iaaued  to  cover  on 
the  property  of  the  a&tured  while  located  in  hii  frame,  metal 
roof  dwelling  on  Elliott  Street  in  the  city  of  Orangeburg,  and 
the  insurance  did  not  follow  the  property  when  it  wan  moved 
into  the  country  dwelling  without  the  consent  of  the  company; 
and  unless  such  consent  wan  given,  then  the  policy  was  no  longer 
in  force  and  effect.  The  company  could  waive  euch  forfeiture 
if  it  was  a  voluntary  relinquishment  of  itn  known  rights  in  the 
matter,  but  without  such  consent  or  waiver  the  policy  ceased 

27  Planters   Mut   Ins.   Co,  v»   S.  3#  Greenwich  Inn,  Co.  v»  State,  74 
Lyons,  Lindenthal  &  Co.,  38  Tex  25*1.  Ark  72,  84  SW  102S* 

28  Vinik  v,  Niagara  Fire  Ins,  Co,,  *®  Imperial  Firt  Ins,  Co,  v.  Cooi 
112  NJL  462,  171  A  $56,  County,  151  US  452,  S8  Lid  231,  14 

SupCt  319. 
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to  cover  the  property,  and  in  such  event  the  plaintiff  cannot 
recover  thereunder.3 ' 

(2)  What  is  a  waiver?  Waiver  is  the  intentional  relin- 
quishment  of  a  known  right.  Did  the  insurance  company  waive 
its  right?  It  would  have  to  know  it  had  a  right  before  it 
could  waive  it,  and  have  to  understand  it  had  a  right  under 
which  it  could  say  to  J.:  "If  you  move  this  property  your 
insurance  is  gone,  if  you  move  it  to  some  place  other  than 
where  it  is  insured,  you  are  out  of  insurance."  It  had  a  right 
to  say  that.  Knowing  that,  did  it  go  ahead  intentionally  and 
waive  its  right  to  stand  on  that  protection,  and  by  such  waiver, 
as  I  said,  lead  the  plaintiff  to  believe  he  was  still  insured,  and 
cause  him  to  suffer  his  damage  under  the  circumstances  set  out 
in  the  complaint?  If  so,  it  is  liable.32 

§  1939.    Inventories  and  records  required  for  stock  of  goods 

insured. 

Arkansas. 

The  court  instructs  the  jury  that  the  policy  sued  on  herein 
contains  the  following  covenants:  "The  assured  shall  take  a 
complete  itemized  inventory  of  stock  on  hand  at  least  once  in 
each  calendar  year,  and  unless  such  inventory  has  been  taken 
of  the  property  covered  by  this  policy  within  twelve  calendar 
months  prior  to  the  date  thereof  one  shall  be  taken  in  detail 
within  thirty  days  after  the  date  thereof.  *  *  *  And  the 
assured  shall  keep  a  set  of  books,  which  shall  clearly  and  plainly 
represent  a  complete  record  of  business  transacted,  including 
all  purchases,  sales,  and  shipments,  both  for  cash  and  credit, 
from  the  date  of  the  inventory."  The  policy  provided  that 
upon  the  plaintiff's  failure  to  keep  and  perform  all  of  the  said 
covenants,  then  the  said  policy  would  be  null  and  void.  So, 
therefore,  if  you  believe  from  the  evidence  that  the  said  plaintiff 
has  failed,  refused,  or  neglected  to  comply  substantially  with 
either  or  all  of  said  covenants,  then  the  plaintiff  cannot  recover 
in  any  sum  whatever  herein  and  you  will  find  for  defendant.33 

Iowa. 

The  failure  on  the  part  of  plaintiffs  to  comply  with  the 
provisions  of  the  policy  as  to  keeping  books  and  inventories 
and  keeping  the  same  in  a  safe  place  would  not  defeat  the 
right  of  recovery;  but  the  provision  in  the  policy  requiring 
plaintiffs  to  produce  such  books  and  inventories  in  case  of  loss 

3t  Hydrick  v.  Milwaukee  Mechan-          32  Julien  v.  Star  Ins.  Co.,  159  SC 
ics  Fire  Ins.  Co.,  135  SC  62,  133  SE      309,  156  SE  865. 
533.  33  Greenwich  Ins.  Co.  v.  State,  74 

Ark  72,  84  SW  1025. 
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made  it  incumbent  upon  plaintiffs  to  reasonably  and  substantially 
comply  therewith  when  called  upon  by  defendant  to  do  BO.  A 
failure  of  plaintiffs  to  produce  such  books  and  inventories  would 
defeat  plaintiffs'  recovery  unless  a  waiver  of  the  breach  of  the 
condition  of  the  policy  in  this  respect  was  shown.34 


§  1940.    Violation  of  policy  provisions  concerning  gasoline 

kept  on  premises. 

District  of  Columbia. 

The  court  instructs  the  jury  that,  you  hardly  need  be  told, 
I  think,  as  ordinary  business  men,  that  a  privilege  to  keep  some- 
thing does  not  bring  the  privileged  article  within  the  articles 
insured  by  the  policy.  Suppose  that  clause  read  "privilege  to 
keep  not  more  than  fifty  pounds  of  gunpowder/*  on  the  premises, 
and  the  party  insured  was  keeping  a  dry  goods  store  or  a  drug 
store,  would  it  be  contended  by  any  sensible  man  that  the 
gunpowder  was  an  article  insured  by  the  policy?  Clearly  this 
privilege  to  keep  was  inserted  to  offset  the  forfeiture  of  the 
policy  if  the  provision  contained  in  this  policy  were  violated 
without  this  privilege,  and  that  provision  ia  this:  If  gunpowder, 
phosphorous,  naphtha,  benzine,  or  crude  earth  or  coal  oil  are 
kept  on  the  premises,  or  if  camphene,  burning  fluid,  or  refinad 
coal  or  earth  oils  are  kept  for  sale*  stored,  or  used  on  the 
premises  in  quantities  exceeding  one  barrel  at  any  ona  time, 
without  written  consent  of  the  company,  the  policy  should  be 
void.  So  that  if  these  five  barrels  of  gasoline  were  kept  upon 
those  premises  without  the  written  consent  of  the  company, 
the  policy  would  have  been  absolutely  forfeited  and  the  plaintiff 
would  not  have  been  entitled  to  recover  damagea  for  loss  if 
the  whole  stock  had  been  destroyed  by  fire,  So  it  must  be 
believed  that  the  plaintiff,  when  he  took  his  policy*  fully  under- 
stood what  its  terms  and  provisions  were.  That  is  the  reason 
that  he  asked  for,  received,  and  paid  for  this  privilege  of  keeping 
not  more  than  five  barrels  of  gasoline  on  the  premises,  I  suppose 
that,  inasmuch  as  keeping  such  inflammable  material  upon 
the  premises  would  naturally  increase  the  risk  of  loss*  the 
insurance  company  would  require  the  payment  of  a  larger  pre- 
mium than  it  would  have  required  if  sueh  inflammable  material 
were  not  kept  on  the  premises*3* 

Wisconsin. 

The  words  "kept  or  allowed**  as  used  in  policies  of  insurance 
do  not  refer  to  the  temporary  presence  of  gasoline  on  the 

34Kunddl  <fe   Hough   v.   Anchor        »»  Mitchell  v»  Potomac  Inf,  Co,» 

Fire  Ins,  Co.  (la),  101  NW  517,  tffd.     188  US  42,  46  Lad  74,  22  SupCt  22. 
In  128  la  675,  106  NW  112. 
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premises.  The  prohibition  means  something  more  than  a  mere 
casual  taking  of  gasoline  on  the  premises  and  removing  it  soon 
after.  The  burden  of  proof  is  upon  the  defendants  to  show 
by  a  fair  preponderance  of  the  evidence  that  the  plaintiff  exposed 
the  property  insured  to  the  additional  hazard  of  habitually 
keeping  gasoline  on  the  premises  for  a  considerable  time  before 
you  will  be  warranted  in  finding  that  the  plaintiff  violated  the 
prohibition  against  keeping  or  allowing  gasoline  on  the  prem- 
ises.36 

§  1941.    Violation  of  policy  provisions  by  keeping  alcohol  or 

operating  alcohol  still  on  premises. 
Kentucky. 

The  court  instructs  the  jury  that  they  should  find  for  the 
plaintiff  in  the  following  amounts:  [here  follow  amounts  as 
set  out  in  the  pleadings]  unless  you  find  from  the  evidence  that 
the  moonshine  still  was  located  and  operated  in  the  sheet  and 
metal  building  as  described  in  the  proof  and  was  installed  or 
operated  there  at  the  time  of  or  previous  to  the  fire,  with  the 
knowledge  or  by  means  within  the  control  of  plaintiff;  but  if 
you  so  find  the  facts,  then  the  law  is  for  the  defendants. 

If  the  plaintiff  had,  in  good  faith  rented  to  J.  M.  the  sheet 
and  metal  building  and  J.  M.  had  installed  and  operated  the 
moonshine  still  therein,  without  the  plaintiff's  consent,  and  plain- 
tiff did  not  know  it  and  in  the  exercise  of  ordinary  care,  under 
the  facts  known  to  him,  should  not  have  known  it,  then  same 
was  not  by  means  within  his  control.  But  if  the  plaintiff  had 
not,  in  good  faith,  rented  the  building  to  J.  M.,  or  if  J.  M. 
installed  and  operated  the  moonshine  still  in  it  with  plaintiff's 
consent,  or  if  he  knew  it  or  in  the  exercise  of  ordinary  care 
under  the  facts  known  to  him  should  have  known  it,  then  same 
was  by  means  within  plaintiff's  control.3" 


I  37 


Missouri. 

I  have  said  to  you  that,  as  a  matter  of  law,  the  setting  up 
and  operating  upon  the  premises  by  W.  A.  of  an  alcohol  still, 
or  what  is  sometimes  called  a  moonshine  still,  or  whisky  still, 

36Clute  v.  Clintonville  Mut.  Fire  find  the  hazard  was  so  increased," 

Ins.  Co.,  144  Wis  638,  129  NW  661,  preceding  the  seven  last  words, 

32  LRA(NS)  240.  "then  the  law  is  for  the  defendant," 

37  Colker  v.  Connecticut  Fire  Ins.  The  reviewing  court  said  the  words 

Co.,  224  Ky  837,  7  SW2d  502.  The  inserted  should  have  been  omitted 

trial  court  gave  the  jury  the  first  and  that  the  additional  instruction 

paragraph  of  this  instruction  but  as  set  out  in  the  second  paragraph 

had  inserted,  "which  increased  the  of  the  above  instruction,  should  have 

to  the  property  by  fire,  if  you  been  given. 
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was  an  increase  of  hazard,  and  that,  other  things  being  equal, 
would  render  this  policy  void  and  of  no  effect,  and  plaintiff  could 
not  recover.  But  there  is  another  condition  there,  and  that 
condition  is  that  this  thing  must  be  done,  thin  increase  of 
hazard  must  be  made,  within  the  knowledge  or  control  of  the 
insured.  Before  you  can  declare  this  policy  void,  then,  on  the 
ground  that  there  was  a  still  put  in  there  and  operated  in  there, 
you  must  go  further  and  find  that  this  was  done,  either  within 
the  knowledge  or  within  the  control  of  P.  and  that  he  had  knowl- 
edge of  it,  or  that  it  was  within  his  power  to  have,  under 'the 
circumstances,  controlled  it,  prevented  it,  or  stopped  it, 

An  increase  of  hazard  of  this  sort  is  in  the  knowledge  and 
control  of  the  insured  under  certain  circumstances,  and  it  is 
beyond,  or  not  within,  the  knowledge  or  control  under  certain 
other  circumstances.  If  you  find  that  plaintiff  did  in  good  faith 
rent  this  building  to  W.  A.,  that  is,  if  he  rented  it  without 
any  collusion,  rented  as  an  automobile  garage,  automobile  repair 
shop,  or  automobile  paint  shop,  and  for  no  other  purpose,  and 
there  was  nothing  underhand  existing  between  these  two,  then, 
of  course,  it  was  clone  in  good  faith ;  and  there  is  no  evidence 
whatever  in  this  case  that  there  was  any  sort  of  collusive  agree- 
ment between  the  two,  that  is,  no  oral  evidence,  no  evidence 
whatever  from  the  witness-stand.  If,  thereafter,  W,  A.  Installed 
and  operated  a  moonshine  still  therein,  if  you  find  there  was  any* 
without  the  plaintiff's  consent,  and  if  plaintiff  did  not  know  it, 
and  in  the  exercise  of  ordinary  care  should  not  have  known  it, 
then  the  situation  and  the  existence  of  the  mash  and  still  were 
not  within  plaintiff's  knowledge  or  control  In  that  event,  it 
is  no  defense  in  this  case  that  there  was  a  still  there.  If, 
however,  you  find  the  opposite  of  that,  that  he  knew  about  it, 
then,  of  course,  he  had  knowledge  of  it,  I  say,  a*  to  actual 
knowledge,  there  is  no  proof  whatever  in  the  case.  If  you  shall 
find  that  he  should  have  known  about  it,  under  all  the  cir- 
cumstances, then  the  situation  would  be  different.  But,  in 
order  to  make  him  liable  there  the  testa  are:  Did  he  exercise 
ordinary  care  under  the  situation  existing?  He  had  the  right, 
as  the  lease  shows,  to  go  in  there  to  make  repairs,  but  there 
is  no  evidence  that  any  such  investigation  for  that  matter 
became  necessary  during  the  term  that  we  are  interested  in 
here.  He  never  went  in  there  to  make  repairs ;  he  never  went  in 
there,  personally,  at  all  He  sent  his  collector  there  for  the 
purpose  I  have  already  stated. 

Now,  you  are  to  find  whether,  under  the  charge  of  the  court* 
if  there  was  a  still  there,  it  was  within  his  knowledge  or  control* 
If  it  was,  you  ought  to  find  for  defendant;  if  it  was  not*  you 
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ought  to  find  for  the  plaintiff,  and  that  defense  goes  out  of  the 
case.38 

New  Jersey. 

[If  you  should  find]  that  alcohol  was  kept,  used,  or  allowed 
in  the  premises  and  if  you  further  find  that  alcohol  is  an  ex- 
plosive, [your  verdict  must  be  for  the  defendant.]39 

§  1942.    Violation   of   policy   provisions    concerning   occu- 
pancy and  possession  of  premises. 

Arkansas. 

Now  if  plaintiff's  brother  went  into  that  property  as  plaintiff's 
tenant  and  occupied  it  as  his  tenant,  the  court  tells  you  that 
the  policy  is  void,  because  it  is  in  violation  of  that  clause  that 
requires  him  to  maintain  his  residence  and  ownership;  and  the 
possession  would  be  changed  from  that  of  the  original  owner 
to  that  of  a  tenant.  The  court  tells  you,  further,  that,  if  his 
brother  went  in  there  as  his  agent  and  maintained  his  residence 
in  that  building  as  plaintiff's  agent  and  not  as  his  tenant,  then 
the  policy  is  not  void  on  that  account;  if  he  maintained  his 
possession  by  either  remaining  there  himself,  or  keeping  some 
one  there  for  him,  taking  care  of  his  property  for  him,  the 
court  tells  you  that  he  did  not  change  his  possession.40 

Michigan. 

It  is  claimed  on  the  part  of  the  defense  that  the  policy  is 
void  because  the  mill  property  was  allowed  to  remain  idle  and 
not  operated  for  a  longer  period  than  the  winter  season;  and 
the  defendant  takes  the  burden  upon  itself,  as  you  saw  in  the 
giving  of  the  testimony,  to  establish  the  fact  or  claim,  under 

38  Patriotic  Ins.  Co.  v.  Franciscus,  the  purposes  of  examining  the  condi- 
55  F2d  844.  Counsel  for  appellant,  tion  thereof,  and  making  such  re- 
in the  presence  of  the  jury  made  pairs  as  the  lessor  may  see  fit, 
the  following  exception  to  the  latter  which  I  believe  is  a  reservation  of  a 
part  of  the  above  charge:  "I  desire  right  by  the  lessor  for  two  pur- 
to  except  to  the  charge  further  with  poses,  rather  than  for  the  single 
reference  to  that  part  of  the  charge  purpose  as  indicated  in  the  charge." 
dealing  with  the  control  or  knowl-  The  court  replied:  "That  is  cor- 
edge  of  the  insured,  with  respect  to  rect;  you  are  right  in  that.  The 
the  increase  of  hazard,  in  that  the  lease  provides  as  you  have  stated, 
charge  specifies  that  the  lease  pro-  and  that  will  be  added  to  the 
vides  that  the  lessor  might  enter  for  charge." 

the  purpose  of  making  repairs,  and  39  Vinik  v.  Niagara  Fire  Ins.  Co., 

there  was  no  evidence  that  the  lessor  112  NJL  462,  171  A  555.    Words  in 

had  occasion  to  do  that,  while,  as  a  brackets  at  the  beginning  and  end 

matter  of  fact,  the  lease   provides  of    the    approved    instruction   were 

that  the  lessor  or  his  legal  repre-  added  by  the  editor, 

sentatives  might  at  any  reasonable  40  American    Ins.    Co.   v.   Rector, 

hours  enter  upon  said  premises  for  172  Ark  767,  290  SW  367. 
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that  language  in  the  policy,  either  as  a  question  of  law  or  a 
question  of  fact  for  the  jury,  or  both,  that  the  mill  was  idle 
beyond  the  period,  and  later  than  the  winter  season.4 ' 

§  1943.    Cause  of  fire  and  loss. 

Arkansas. 

If  you  find  from  the  evidence  that  the  fire  which  destroyed 
the  property  insured  under  this  policy  was  caused  by  the  failure 
of  the  insured  to  comply  with  the  clause  of  the  policy  restricting 
the  use  of  kerosene  oil  kept  on  the  premises,  you  will  find  for 
defendant,42 

California, 

There  is  some  evidence  in  the  case  tending  to  show  that  an 
explosion  or  an  explosive  sound  was  heard  by  some  of  the  wit- 
nesses on  or  near  the  premises  on  Commercial  Street  at  or  about 
the  time  the  fire  was  discovered  on  those  premises.  Should 
you  find  that  the  fire  on  those  premises  wan  caused  by  and 
ensued  upon  an  explosion  of  any  kind,  then  your  verdict  must 
be  for  the  plaintiff,  since  it  is  admitted  that  the  fire  from  those 
premises  was  the  one  which  burned  the  plaintiff's  property ;  and, 
if  it  was  started  by  and  ensued  uixm  an  explosion,  it  would 
not  be  an  earthquake-caused  fire  within  the  terms  of  the  policy* 

But  if  you  find  that  the  fire  was  first  communicutwl  to 
those  premises  by  and  caught  from  an  earthquake-caused  fire 
in  the  manner  I  have  indicated,  and  that  after  the  premises 
had  been  ignited  therefrom,  such  fire  came  in  contact  with 
an  explosive  substance  thereon,  causing  it  to  explode,  and  then 
continued  to  burn  and  to  consume  plaintiffs  property,  »uch  a 
fire  would  not  be  within  this  provision  of  the  policy  a  fire 
ensuing  upon  explosion,  but  would  still  retain  its  character  of 
an  earthquake-caused  fire.  In  such  a  case  the  origin  of  the 
fire  is  not  changed  by  the  intervention  of  the  explosion  which 
it  has  itself  caused,  although  the  explosion  may*  or  may  not, 
to  some  extent,  have  accelerated  its  action  and  spread.  It 
would  not  be  different  than  if  the  fire  had  come  in  contact  with 
a  substance  highly  combustible  and  inflammable,  though  not 
explosive,  which  might  greatly  increase  its  volume  and  accen- 
tuate its  spread,  but  it  would  still  be  the  same  fire  thereafter 
as  before;  it  would  not  create  a  new  cause,  but  the  cause  would 
still  remain  the  same.  That  is  to  say,  it  does  not  change  the 
relation  of  causes  in  a  legal  sense  to  substitute  a  substance  upon 
which  fires  act,  both  inflammable  and  explosive,  for  one  which 
is  merely  combustible.  The  only  difference  in  the  elements  of 

41  Barker  v.   Citizens  Mut  Fire         4*  Phoenix   Im,   Co.    v.    Fleenor, 
Ins,  Co.,  136  Mich  626,  90  NW  866,     104  Ark  119,  148  SW  850. 
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the  question  in  such  an  instance  would  be  that  the  explosive 
substance  when  ignited  would  consume  with  more  rapidity  than 
the  one  merely  combustible.  The  active  agent  is  still  the  fire, 
though  it  acts  in  different  ways  upon  the  successive  subjects 
of  its  action,  and,  if  it  was  at  first  an  earthquake-fire,  it  still 
remains  so,  notwithstanding  the  explosion.  To  constitute  the 
explosion  a  new  or  independent  cause,  it  must  be  a  fire,  as  I 
have  stated,  originated  by  and  ensuing  upon  explosion,  not  one 
which  in  its  course  incidentally  causes  an  explosion.  In  the 
latter  case  explosion  is  merely  an  incident,  and  not  the  cause.43 

District  of  Columbia. 

A  match,  lighted  and  held  by  an  employee  of  the  plaintiff, 
coming  in  contact  with  the  vapor  and  causing  an  explosion  is 
not  to  be  considered  as  "fire"  within  the  meaning  of  the  policy. 

*  *     * 

If  an  explosion  occurred  from  contact  of  escaping  vapor  with 
a  match  lighted  and  held  by  an  employee  of  the  plaintiff,  and 
the  loss  resulted  solely  from  such  explosion,  the  verdict  must  be 

for  the  defendant. 

*  *     * 

When  the  word  "explosion"  was  used  in  the  policy,  the  com- 
pany as  ordinary  men — at  least  its  officers  were  ordinary  men, 
and  not,  I  assume,  scientific  men — and  the  party  insured  an 
ordinary  man,  are  presumed  to  have  understood  the  word 
"explosion"  in  its  ordinary  and  popular  sense.  Not  what  some 
scientific  man  would  define  to  be  an  explosion,  but  what  the 
ordinary  man  would  understand  to  be  meant  by  that  word.  And, 
after  all,  the  question  here  being  explosion  or  nonexplosion,  is : 
What  do  you,  as  ordinary  men,  understand  occurred  at  that 
time  in  the  light  of  all  the  testimony?  Was  it  an  explosion 
in  the  ordinary  and  popular  sense  of  that  word,  or  was  it  a  fire 
with  a  subsequent  explosion  or  a  subsequent  collapse  of  the 
building  as  a  sequence  to  the  fire  ? 

*  *     * 

If  the  jury  believe  from  the  evidence  that  on  September 
28,  19 — ,  the  commodities  of  the  plaintiff  mentioned  in  the 
policy  of  insurance,  offered  in  evidence,  were  destroyed  or  in- 
jured or  lost  in  the  manner  testified  to  by  the  plaintiff's  wit- 
nesses; and  if  they  further  find  from  the  evidence  that  such 
loss  or  damage  was  the  result  of  fire  not  having  its  origin 
or  commencement  by  or  with  an  explosion  of  any  sort,  but  by 
the  accidental  combustion  of  any  nonexplosive  substance  in 

43  German  Sav.  &  Loan  Soc.  v. 
Commercial  Union  Assur.  Co.,  Ltd., 
187  F  758. 
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the  cellar  of  plaintiff's  premises,  described  in  said  policy,  and 
that  in  consequence  of  such  combustion  the  front  building1  erected 
on  said  premises  was  prostrated,  and  the  loss  or  damage  to 
the  property  insured  was  the  immediate  result  thereof,  then 
the  loss  was  occasioned  by  fire  within  the  meaning  of  the 
policy,  and  the  plaintiff  is  entitled  to  recover  in  this  action/ " 


,   44 


Illinois. 

If  you  find  from  the  evidence  that  the  plaintiff  has  established 
his  case  by  a  preponderance  of  all  the  evidence,  that  plaintiff's 
building  or  some  part  thereof  fell  by  reason  of  some  concussion 
occurring  outside  his  building  (for  I  recall  no  evidence  tending 
to  show  an  explosion  or  concussion  inside  said  building),  or 
from  fire  either  outside  or  inside  said  building,  and  that  plaintiff 
has  otherwise  so  proved  his  contentions,  and  that,  through  sueh 
explosion  or  fire,  fire  in  plaintiff's  building  ensued  or  was  com- 
municated thereto  from  without,  and  his  said  stock  wan  destroyed 
or  damaged,  then  plaintiff  is  entitled  to  recover  herein  for  aueh 
loss  as  hereinafter  stated.  If,  however,  you  find  that  plaintiff's 
building  or  some  material  part  thereof,  fell  by  reason  of  its 
own  defects,  or  overloading,  or  both,  plaintiff  cannot  recover 
for  ensuing  fire  loss,  under  the  terms  of  the  policy  sued  on.48 

Kentucky. 

If  you  shall  believe  from  the  evidence  that  aaid  building* 
machinery,  and  mill  products  and  grain  were  destroyed  by  the 
gross,  reckless  carelessness  or  negligence  of  the  plaintiff  or 
were  intentionally  destroyed  by  him  or  by  another  at  his  instance 
or  with  his  consent,  then  you  will  find  for  the  defendants.40 

Missouri* 

The  policy  sued  on  in  this  case  is  a  policy  of  fire  insurance, 
and  does  not  cover  any  damage  due  to  an  explonion,  unless 
the  explosion  is  preceded  and  caused  by  reason  of  the  building 
or  its  contents  having  been  on  fire  prior  to  the  explosion*  There- 
fore, if  you  find  and  believe  from  the  evidence  that  the  dwelling 
in  question  was  demolished  by  an  explosion,  and  that  no  part 
of  the  building  or  its  contents  were  on  fire  prior  to  the  explosion* 
you  will  find  your  verdict  in  favor  of  the  defendant. 

*    *    * 

If  you  believe  that  the  dwelling  in  question  was  caused  to 
become  filled  with  an  explosive  gas  or  vapor,  and  that  such 
explosive  gas  or  vapor  came  in  contact  with  a  spark  either 

44  Mitchell  v.  Potomac  Ins,  Co.,  ««  Stoke*  v,  Huddkwton,  227  JKy 
183  US  42,  46  Led  74,  22  SupCt  22.  613,  13  SW2d  784, 

48  Orient  Ins,  Co.  v,  Leonard,  120 
P  808. 
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from  a  Frigidaire,  an  oil  burner,  water-heater,  or  electrical 
connection,  and  was  thereby  caused  to  explode,  and  that  such 
explosion  wrecked  and  demolished  said  dwelling,  and  that  neither 
said  dwelling  or  its  contents  were  on  fire  or  burning  before  such 
explosion,  then  you  will  find  your  verdict  in  favor  of  the  defend- 
ant, even  though  you  may  believe  that  after  said  explosion  a 
fire  occurred  in  some  of  the  materials  which  had  been  thrown 
down  by  such  explosion. 

*     *     * 

If  you  find  and  believe  from  the  evidence  that  the  dwelling 
in  question  was  demolished  by  reason  of  some  explosive  sub- 
stance being  ignited  by  means  other  than  the  dwelling  or  its 
contents  being  on  fire  before  the  explosion,  then  the  plaintiffs 
are  not  entitled  to  recover  anything  in  this  action.47 

New  York. 

If  the  plaintiff's  assignor,  the  A.  Press,  met  with  an  honest 
loss,  as  K.  claims  it  did,  there  ought  not  to  be  any  reason 
why  the  defendant  should  interpose  a  defense  to  the  plaintiff's 
claim,  and  there  should  be  no  hesitation  on  your  part  in  finding 
a  verdict  in  favor  of  the  plaintiff  for  the  full  amount  of  the 
claim  with  interest.  But  if  the  A.  Press,  or  those  who  owned 
its  stock  and  controlled  it  as  managers,  have  done  that  which 
the  defendant  company  claims  was  done  by  the  A.  Press,  acting 
as  every  corporation  must  act  through  those  who  represent  it 
as  its  agents  and  officers,  with  a  purpose  which  was  conceived 
either  at  or  after  the  time  when  the  contract  of  insurance  was 
made,  and  set  fire  to  the  building  in  which  the  property  covered 
by  the  policy  of  insurance  was  stored,  or  set  fire  to  the  property 
contained  in  that  building,  and  thus  brought  about  the  fire 
which  caused  the  loss,  those  are  acts  which  the  law  will  not 
sanction,  which  constitute  fraud,  and  which  rightly  and  properly 
will  defeat  a  recovery  on  the  part  of  the  insured  for  the  loss 
sustained  under  such  circumstances.  While  the  defendant  com- 
pany admits  all  the  facts  which  go  to  make  its  liability  as 
alleged  by  the  plaintiff  in  his  complaint,  yet  it  does  claim  as 
a  sufficient  and  operating  reason  why  the  plaintiff  should  not 
recover  that  the  A.  Press  or  some  one  or  more  of  its  officers, 
acting  in  association  with  a  man  bearing,  as  it  claims,  close 
business  and  personal  relations  with  the  officers  and  agents  of 
the  A.  Press,  wilfully,  consciously,  and  intentionally  ignited  this 
place  and  brought  about  the  destruction  by  fire,  either  in  whole 
or  in  part,  of  the  property,  and  therefore  that  this  plaintiff 
ought  not  to  be  permitted  to  prevail.  This  defense  which  the 

4*  Bilsky  v.  Sun  Ins.  Office,  Ltd. 
(MoApp),  84  SW2d  171. 
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defendant  has  interposed  here  is  one,  as  I  have  said,  which  if 
maintained  would  be  fatal  to  the  plaintiff's  recovery.48 

Ohio. 

In  view  of  the  large  amount  of  testimony  offered,  consisting 
of  papers,  documents,  and  oral  evidence,  and  in  view  also,  of 
the  amount  involved,  and  the  serious  character  of  the  charge, 
you  should  carefully  scrutinize,  examine,  and  weigh  each  and 
every  item  of  evidence,  together  with  all  the  circumstances 
proved  on  the  trial,  and  give  to  it  such  weight  as  in  your 
judgment  seems  right;  and  if  you  believe,  from  a  preponderance 
of  the  evidence,  that  the  plaintiff  by  one  of  its  members,  W,  R,  0., 
wilfully  caused  or  procured  the  property  insured  to  be  set  on 
fire,  then  the  plaintiff  cannot  recover,  and  your  verdict  should 
be  for  the  defendant.49 

Pennsylvania. 

If  from  the  whole  evidence  you  find  that  W.  G.  M.  had  control, 
management,  and  power  of  disposition  of  this  property  the  same 
as  if  he  had  the  title,  or  that  there  was  an  understanding  among 
the  stockholders  that  he  should  burn  the  property  in  order  that 
they  might  collect  the  insurance,  and  that  W*  G,  M*  did,  as 
alleged  by  the  defendant,  wilfully  set  fire  to  his  store  on  the 
night  of  January  4,  19 — ,  then  you  should  find  a  verdict  for  the 

defendant* 

#     *     * 

You  will  take  into  consideration  what  has  been  said  an  to 
the  fire  starting  in  three  different  places  in  that  store.  If 
the  fire  was  seen  to  break  out  at  two  or  more  places  at  the 
same  time,  at  points  distant  from  each  other,  it  is  for  you  to 
say  whether  or  not  those  fires  were  started  by  human  agency 
or  whether  it  was  accident  or  misfortune  that  started  them, 
That  is  a  question  for  you.  The  fact  that  they  broke  out  at 
three  different  places  at  once,  if  such  is  the  fact  and  you  find 
such  to  be  the  fact,  is  a  matter  for  you  to  take  into  consideration 
in  examining  whether  or  not  those  fires  were  caused  by  human 
agency,50 

Wisconsin. 

The  burden  of  proof  is  upon  the  defendants  to  show  by  a 
clear  and  satisfactory  preponderance  of  the  evidence  that  H.  Z.r 

48  Kh-kpatrick  v.  Allemannia  Fire  lm>  Co.,  142  F  87S,  affd*  In  148  F 

Ins,    Co.,    Supreme    Court,    Suffolk  683, 

County,  New  York,  see  102  AppDiv  4»  Pennsylvania  Fire  !n»,  Co.  vt 

327,  02  NYS  466.   This  instruction  Camahan,    10    OhCirDtc    22S»    10 

•was  quoted  with  approval  in  Meily  OhCirCt  97. 

Co.  v,  London  &   Lancashire  Fire  *°Meily  Co.  v*  London  & 
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the  assured,  deliberately  set  fire  to  the  insured  property.  In 
order  to  find  in  favor  of  the  defendants,  the  parties  who  have 
such  burden  of  proof,  you  must  be  satisfied  of  the  truth  of  their 
allegations  in  respect  thereto  to  a  reasonable  certainty  by  a  clear 
and  satisfactory  preponderance  of  the  evidence.  As  stated  the 
preponderance  of  the  evidence  in  this  case  on  the  part  of  the 
defendants,  must  be  clear  and  satisfactory.51 

§  1944.     Extent  of  loss  and  liability  of  insurer. 

Alabama. 

If  the  property  or  any  part  of  it  was  so  damaged  by  fire  as 
to  render  it  useless  for  the  purposes  for  which  it  had  been  used, 
then  there  is  a  destruction  within  the  meaning  of  the  law. 

*     *     * 

If  the  jury  believe  from  the  evidence  that  any  wine,  whisky, 
brandy,  beer,  tobacco,  cigars,  or  other  merchandise  was  de- 
stroyed, then  it  will  be  for  the  jury  to  find  from  the  evidence 
how  much  of  such  liquors  or  other  merchandise  was  de- 
stroyed, and  the  market  value  thereof;  and  if  the  jury  can- 
not find  from  the  evidence  the  market  value  of  the  liquors  or 
merchandise  destroyed,  then  they  cannot  find  for  the  plaintiff 
as  to  such  liquors  or  merchandise.  Unless  the  evidence  shows 
that  the  policy  sued  on  was  transferred  by  H.  A.  F.  to  E.  F. 
on  January  1,  19 — ,  they  will  find  for  the  defendant.52 

(2)  If  you  find  that  the  plaintiff  has  sustained  a  loss,  and 
is  entitled  to  recover  in  the  case,  then  she  could  not  recover 
more  than  four-fifths  of  that  loss,  under  the  proportionate 
conditions  of  the  policy,  because  that  is  a  binding  condition  under 
the  policy.53 

Arkansas. 

(1)  The  burden  of  proof  is  upon  the  plaintiff  in  this  case 
not  only  to  show  any  damage  or  loss  for  what  he  sues  that 
he  may  have  sustained  by  the  alleged  fire,  but  to  show  also 
that  such  damage  or  loss  was  covered  by  the  policies  sued  upon.64 

(2)  It  is  necessary  for  the  court  to  give  you  some  infor- 
mation as  to  what  constitutes  a  total  loss.     If  you  find  from 
a  preponderance  of  the  evidence  in  the  case  that  the  building 
was  burned,  and  that  it  was  so  far  destroyed  that  no  substantial 
part  or  portion  of  it  remains  in  place  capable  of  being  utilized 

cashire  Fire  Ins.  Co.,  142  F  873,  62  Manchester  Fire  Assur.  Co.  v. 
affd.  in  14S  F  683.  Feibelman,  118  Ala  308,  23  S  759. 

5  i  Ziegler  v.  Hutisford  Farmers  63  American  Equitable  Assur.  Co. 
Mut.  Ins.  Co.,  238  Wis  238,  298  NW  v.  Bailey,  25  AlaApp  303,  147  S  446. 
610  54  Greenwich  Ins.  Co.  v.  State,  74 

Ark  72,  84  SW  1025. 
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to  advantage  in  restoring  the  building  in  the  condition  in  which 
it  was  before  the  fire,  then  it  is  a  total  loss.  On  the  other  hand, 
there  can  be  no  total  loss  if  the  remnant  of  the  structure 
standing  is  reasonably  adapted  for  use  as  a  basis  upon  which 
to  restore  the  building  to  the  condition  in  which  it  was  before 
the  fire,  and  whether  or  not  the  remnant  of  the  building  is 
adapted  to  use  as  a  basis  to  restore  the  burned  building  to  its 
condition  before  the  fire  depends  on  the  question  of  whether  a 
reasonably  prudent  owner,  uninsured,  desiring  such  a  structure 
as  the  building  was  before  the  injury  in  proceeding  to  restore 
the  building  to  its  original  condition,  would  utilize  the  remnant.50 
(3)  By  "cash  value"  is  meant  the  cash  market  value  at 
the  time  and  place  where  the  property  was  situated,  and  where 
the  fire  occurred,  and  if  there  was  such  a  market  value.  If 
there  was  no  such  market  value  there,  then  the  cash  value 
in  the  nearest  adjacent  markets;  or,  if  that  is  not  shown,  then 
the  intrinsic  value  of  the  property.  In  determining  the  ciush 
market  value  at  the  time  and  place  where  the  fire  occurred, 
you  may  consider  the  intrinsic  value  of  the  property;  what 
value,  if  any,  it  had  in  other  adjacent  markets;  the  ease  or 
difficulty  of  transporting  it  from  place  to  place;  the  demand 
or  lack  of  it  for  such  property;  that  it  was  second-hand,  if  it 
was  such;  the  deterioration,  if  any,  from  value  at  first  hand; 
the  price  paid  for  it  by  plaintiff  and  M, ;  the  opinion  of  witnesses 
who  knew  the  market  or  other  value,  if  such  are  in  evidence; 
and  all  other  facts  and  circumstances  in  evidence  tending  to 
show  the  value.  Prospective  and  unrealised  profits  are  not  to 
be  taken  into  consideration,  but  realized  profits  may  be  taken 
into  consideration.*0 

Florida. 

By  a  total  loss  is  meant  that  the  building  has  lent  its  identity 
and  specific  character  as  a  building,  and  becomes  so  far  disin- 
tegrated that  it  cannot  be  possibly  designated  as  a  building*, 
although  some  part  of  it  may  remain  standing.  It  matters  not 
that  some  debris  remains  which  may  be  useful  or  valuable 
for  some  purposes,  A  policy  of  insurance  upon  a  building  5s 
an  insurance  upon  the  building  as  such,  and  not  upon  the  material 
of  which  it  is  composed*  The  court  further  charges  you  that 
if  the  identity  and  specific  character  of  the  insured  building 
was  destroyed  by  fire,  although  there  was  not  an  absolute  extinc- 
tion of  all  the  parts  thereof,  it  would  still  be  a  total  loss  within 
the  policy  of  insurance  herein*57 

08  St.  Paul  Fire  <&  Marine  Ins.         06  German-American  Ins,  Co,   v. 
Co.  v.  Green,  181  Ark  1096,  29  SW     Brown,  75  Ark  251,  87  SW  185* 
2d  304-  *7  Lafayette  Fire  Ins.  Co.  v.  Cmm- 

nitz,  111  Fla  &&0,  140  S  6SS. 
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Georgia. 

Damages  and  attorney  fees  cannot  be  recovered,  unless  you 
find  from  the  evidence  that  the  insurance  company  has  acted 
in  bad  faith.  "Bad  faith"  means  a  frivolous  or  unfounded 
refusal  in  law  or  in  fact  to  comply  with  the  requisites  of  the 
policy,  to  pay  according  to  the  terms  of  the  policy  and  the  condi- 
tions imposed  by  the  statutes.58 

Iowa. 

In  this  case,  the  evidence  as  to  whether  the  diamond  stud 
was  lost  or  destroyed  as  a  result  of  the  fire  is  entirely  circum- 
stantial. That  is,  no  witness  testifies  to  seeing  the  stud  lost 
or  destroyed ;  and  to  establish  its  loss  or  destruction,  the  plaintiff 
has  introduced  evidence  tending  to  show  when  and  where  the 
stud  was  last  seen,  and  to  show  what  occurred  on  the  premises 
from  that  time  up  until  the  stud  was  missed  after  the  fire. 
That  is  what  is  known  in  law  as  circumstantial  evidence. 

The  fact,  if  it  be  a  fact,  that  the  diamond  stud  was  lost  or 
destroyed  as  the  direct  and  proximate  result  of  the  fire  in 
question,  may  be  established  by  circumstantial  evidence,  but 
the  circumstantial  evidence  must  be  of  facts  of  such  a  nature 
and  so  related  to  each  other  that  the  only  conclusion  that  can 
fairly  or  reasonably  be  drawn  from  such  circumstantial  evidence 
is  that  the  diamond  stud  in  question  was  lost  as  a  proximate 
and  direct  result  of  the  fire. 

It  is  not  sufficient  that  the  circumstantial  evidence  is  merely 
consistent  with  plaintiff's  claim.  The  circumstances  themselves 
must  be  established  by  the  preponderance  of  the  evidence,  and 
the  facts  proved  must  be  consistent  with  each  other,  and  must 
point  clearly  to  the  existence  of  the  fact  sought  to  be  established, 
and  must  exclude  every  other  reasonable  hypothesis  or  conclu- 
sion. If  there  be  other  conclusions  which  may  be  as  reasonably 
drawn  from  said  circumstantial  evidence  as  to  the  manner  in 
which  the  diamond  stud  was  lost,  if  in  fact  it  was  lost,  on  the 
occasion  in  question,  then  the  plaintiff  has  not  sustained  the 
burden  of  proof  by  law  imposed  upon  him.  In  other  words, 
if  the  circumstantial  evidence  is  such  that  it  may  as  reasonably 
be  inferred  therefrom  that  the  diamond  stud  was  stolen  on  or 
about  the  date  in  question,  then  the  plaintiff  has  failed  to  estab- 
lish that  the  stud  was  lost  or  destroyed  as  a  direct  result  of 
the  fire,  and  your  verdict  should  be  for  the  defendant.59 

Kentucky. 

If  the  jury  believe  from  the  evidence  that  the  insured  prem- 
ises were  damaged  by  fire  and  that  what  was  left  of  the  building 

58  American  Ins.  Co.  v.  Bailey  &  59Hall  v.  Great  American  Ins. 
Musgrove,  6  GaApp  424,  65  SE  160.  Co.,  217  la  1005,  252  NW  763. 
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because  of  its  condition  occasioned  thereby  was  condemned  by 
the  commissioners  of  the  city  of  Covington,  you  will  find  for 
the  plaintiff  in  the  sum  of  $1500  with  interest  thereon  from 
August  5,  19 — ,  unless  you  shall  further  find  that  the  damages, 
if  any,  to  the  premises  could  have  been  by  proper  repairs  restored 
substantially  to  its  former  condition;  then  you  will  find  for 
the  plaintiff  as  and  for  a  partial  loss  in  the  sum  of  $937,72  with 
interest  thereon  from  August  5,  19— .60 

Missouri. 

(1)  To  constitute  a  total  loss,  the  house,  by  fire,  must  have 
lost  its  specific  character  and  identity  as  a  building.     Under 
the  terms  of  the  policy  if  the  property  was  not  wholly  destroyed 
the  defendant,  if  liable  at  all,  is  liable  for  only  such  sum  as 
would  be  the  reasonable  cost  of  repairing  and  placing  said  prop- 
erty in  as  good  condition  as  it  was  before  the  fire. 

One  question  for  you  to  determine  in  this  case  is  whether 
or  not  the  house  in  controversy  was  wholly  destroyed  by  fire. 
In  determining  that  question  you  will  take  into  consideration 
all  the  facts  and  circumstances  detailed  in  evidence.  The  burden 
is  upon  the  plaintiff  to  prove  by  a  preponderance  or  greater 
weight  of  the  credible  testimony  in  the  case  that  said  house  was 
wholly  destroyed  by  said  fire.  To  constitute  a  total  loss  you  are 
instructed  that  the  house  by  the  fire  must  have  lost  its  specific 
character  and  identity  as  a  building.  Even  though  you  should 
believe  from  the  evidence  that  immediately  after  the  fire  the 
house  was  not  suitable  for  occupancy  that  of  itself  does  not 
establish  that  it  was  a  total  loss,  provided,  the  house  had  not 
by  fire  lost  its  specific  character  and  identity  as  a  building,  and 
provided  it  was  left  after  the  fire  in  such  condition  that  it 
might  have  been  repaired  for  much  less  sum  than  the  face  of 
the  policy  and  made  substantially  as  good  as  it  was  before  the 
fire.*' 

(2)  The  household  goods  in  question  are  presumed  by  law 
to  have  been  worth  the  amount  they  were  insured  for  at  the 
time  plaintiff  and  defendant  entered  into  the  contract  of  insur- 
ance sued  upon.    If  you  find  and  believe  that  said  property 
was  totally  destroyed,  so  that  no  substantial  Salvage  remained, 
your  verdict  should  be  for  the  full  amount  of  the  policy  unless 
you  also  find  that  between  the  time  of  the  issuance  of  the 
policy  and  the  date  of  the  fire  there  was  a  redaction  in  the 
value  of  the  property  insured,  in  which  case  your  verdict  should 
be  for  the  face  of  the  policy  less  such  reduction  in  value,  unless, 
however,  you  should  find  that  defendant  is  entitled  to  avoid  the 

60  Security  Ins,  Co.  v,  Rosenberg,  *  *  Lux  v*  Milwauket  Mechanics 
235  Ky  419,  31  SW2d  625,  Ins.  Co.  (MoApp),  30  SW2d  1090, 
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policy  entirely,  in  which  case  your  verdict  should  be  for  de- 
fendant.62 

Texas. 

A  building  is  not  considered  a  total  loss  by  fire  so  long  as 
its  identity  as  a  building  is  left,  and  so  long  as  the  remnant 
may  be  reasonably  adapted  to  use  as  a  basis  upon  which  to 
restore  the  building  to  the  condition  in  which  it  was  before 
the  injury.  But  it  is  a  total  loss  unless  the  remnant  after 
the  fire  is  of  that  substantial  character  that  if  the  same  were 
restored  or  repaired,  it  would  be  considered  the  old  structure 
and  not  a  new  building.63 

Wisconsin. 

The  seventh  question  is  this: 

What  was  the  amount  of  the  plaintiff's  direct  loss 
and  damage  by  the  fire  in  question  upon  his  stock 
of  merchandise  and  upon  his  furniture  and  fixtures? 

The  expression  "direct  loss  and  damage  by  the  fire"  means 
loss  and  damage  by  direct  injury  of  the  plaintiff's  property 
which  was  insured.  It  does  not  include  any  collateral  or  inci- 
dental loss  such  as  may  have  been  occasioned  by  interruption 
of  the  plaintiff's  business  or  by  any  other  similar  collateral 
injury.  It  includes  only  loss  and  damage  done  directly  to  the 
insured  property.  It  does  include,  however,  loss  caused  by 
water  applied  to  extinguish  the  fire  and  other  unavoidable  cir- 
cumstances present  at  the  time. 

The  burden  is  upon  the  plaintiff  to  satisfy  the  jury  to  a 
reasonable  certainty,  by  the  greater  weight  of  the  evidence 
on  the  question,  what  the  amount  of  such  loss  and  damage  was. 
There  are  two  divisions  to  this  question,  one  requiring  you 
to  answer  as  to  the  stock  of  merchandise  and  the  other  as 
to  the  furniture  and  fixtures. 

Such  loss  and  damage  include  the  actual  cash  value  of  insured 
property  which  was  wholly  destroyed  and  the  difference  between 
the  actual  sound  cash  value  before  the  fire  of  property  partially 
destroyed  or  damaged  and  its  value  after  the  fire  in  its  damaged 
condition.  It  includes  nothing  else.64 

62Wolpers   v.    Globe    &    Rutgers  64  Wiesman  v.  American  Ins.  Co., 

Fire  Ins.   Co.    (MoApp),   61   SW2d  Circuit  Court,  Oneida  County,  Wis- 

224.  consin,  184  Wis  523,  199  NW  55,  200 

63  Fire  Assn.  of  Philadelphia  v.  NW  304. 
Strayhorn    (TexCivApp),    165    SW 
901. 
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§  1945.    Notice  and  proof  of  loss  required  to  be  furnished 

to  insurer;  other  duties  of  insured  after  fire, 
California. 

If  plaintiff,  G.  Sv  knowingly  and  wilfully  made  a  false  state- 
ment of  or  regarding  a  material  fact  in  his  proof  of  loss,  or 
in  the  sworn  examination  held  under  the  terms  of  the  policy 
of  insurance,  or  in  his  testimony,  regarding  the  value  of  the 
property  insured,  or  the  loss  or  damage  thereto  by  fire,  the 
intention  to  deceive  the  insurer  is  necessarily  implied  as  the 
natural  consequence  of  such  act. 

If  you  find  any  discrepancy  in  the  statements  of  the  plaintiff 
in  the  respects  claimed  by  the  defendant,  such  discrepancy  will 
not  defeat  the  right  of  the  plaintiff  to  recover  if  you  find  that 
they  can  reasonably  be  accounted  for  on  the  score  of  opinion 
or  judgment  honestly  given  or  a  mistake  honestly  made.05 

Georgia. 

The  defendant  contends,  among  other  things,  that  it  is  not 
liable  by  reason  of  the  fire,  if  there  was  one,  under  the  terms 
of  the  policy t  for  the  reason  that  the  proof  of  loan  did  not 
show  the  plaintiff's  right  of  recovery  as  provided  by  law.  Now 
if  you  should  find  that  the  plaintiff  did  have  this  insurance, 
the  loss  occurred  by  fire,  and  that  she  complied  with  all  the 
terms  of  her  contract,  as  before  stated,  in  her  insurance  policy, 
and  with  the  law  applicable  thereto  given  you  in  charge,  then 
she  would  have  a  right  to  recover  under  the  policy.  As  before 
stated,  she  contends  that  she  submitted  the  proof  of  loss,  or 
legal  proof  of  loss,  and  that  the  defendant  waived  that  proof 
of  loss  and  the  conditions  thereof  by  refusal  to  pay  within 
the  time  prescribed  by  law  and  under  the  terms  of  the  policy. 
If  you  should  find  that  the  contentions  of  the  defendant  are 
true,  that  she  did  not  submit  to  it  the  proper  proof  of  loss 
showing  the  rights  of  the  plaintiff  to  recover,  and  the  defendant 
did  not  so  act  as  to  waive  the  proof  of  loss  under  the  law  and 
under  the  policy,  then  she  could  not  recover,6*1 

Iowa, 

The  defendant  claims  that  its  employee,  J,  II,  B.»  who  has 
testified  in  this  case,  was  without  authority  to  waive  the  proofs 
of  loss  required  by  the  policy  sued  upon  herein  and  by  law. 
In  this  connection,  unless  you  find  from  all  the  evidence  in 
this  case,  written  and  oral,  either  that  said  J.  H.  B,  had  actual 
authority  to  settle  or  adjust  the  loss  for  which  this  action  is 
brought,  or  such  apparent  authority  as  would  lead  a  person 

**  Singleton  v.  Hartford  Fire  Ins.  *<*  Twin  City  Fir®  In»«  Co,  v, 
Co.,  127  CalApp  635,  16  P2d  293.  Wright,  46  GiiApp  587,  18?  SE  891. 
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of  reasonable  or  ordinary  prudence  and  business  judgment  to 
believe  that  J.  H.  B.  had  said  authority  to  settle  or  adjust  said 
loss,  then  you  as  jurors  must  find  that  said  J.  H.  B.  had  no 
authority  to  waive  said  proofs  of  loss,  and  in  that  event  your 
verdict  must  be  for  the  defendant.67 

Kentucky. 

(1)  If  the  jury  shall  believe  from  the  evidence  that  within 
60  days  after  the  loss  complained  of  the  defendant  denied  that 
it  was  liable  under  the  policy  sued  on,  then  it  was  not  necessary 
for  the  plaintiffs  to  furnish  the  defendant  with  proofs  of  loss. 

*  *     * 

The  jury  should  find  for  the  plaintiffs  in  the  sum  of  $2,500, 
with  interest  from  April  7,  19 — ,  unless  they  shall  believe 
from  the  evidence  that  the  defendant  did  not,  within  60  days 
after  the  loss  complained  of  in  the  petition,  deny  liability  under 
the  policy  sued  on,  and  that  the  plaintiffs  failed,  within  60 
days  after  the  loss,  to  furnish  to  the  defendant  or  its  agents 
sufficient  proofs  of  said  loss,  or  that  an  attempt  had  been  made 
to  burn  the  house  in  question  before  the  policy  sued  on  was 
issued,  and  that  this  fact  was  unknown  to  the  agent  of  defendant 
when  he  solicited  plaintiffs  to  insure,  and  that  plaintiffs,  or 
either  of  them,  concealed  that  fact  from  said  agent  for  the 
purpose  of  obtaining  insurance. 

*  *     * 

If  the  plaintiffs  did  not,  within  60  days  after  the  said  loss, 
furnish  to  the  defendant  sufficient  proof  thereof,  then  the  law  is 
for  the  defendant,  and  so  the  jury  should  find,  unless  the 
defendant  demanded  other  and  further  proof  that  it  was  within 
the  power  of  plaintiffs  to  furnish,  and  plaintiffs  did  furnish  the 
further  proof  demanded  within  a  reasonable  time  after  the 
same  was  demanded.68 

(2)  The  jury  will  find  for  the  defendant,  C.  Ins.  Co.,  unless 
they  believe  from  the  evidence  that  after  the  destruction  of 
the  property  herein  by  fire,  the  plaintiff,  T.,  reported  and  notified 
E.,  the  agent  of  the  defendant,  C.  Ins.  Co.,  within  60  days,  that 
said  property  had  been  destroyed,  and  further  asked  said  agent 
if  he  was  required  to  do  anything  else  in  order  to  perfect  his 
claim  against  the  defendant,  C.  Ins.  Co.,  and  if  he  was  required 
to  file  a  statement  with  said  company  as  to  said  loss ;  and  you 
further  believe  from  the  evidence  that  the  agent  of  the  defendant 
company  stated  and  notified  him  that  it  was  not  necessary  for 
him  to  do  anything  else  and  not  necessary  for  him  to  get  up 

67  Basta  v.  Farm  Property  Mut.  6S  German- American  Ins.  Co.  v. 
Ins.  Assn.,  217  la  240,  252  NW  125.  Norris,  -100  Ky  29,  18  KyL  537,  37 

SW  267,  66  AmSt  324. 
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a  statement  or  proof  of  loss  to  be  filed  with  said  company ; 
and  if  you  so  believe,  then  you  will  find  for  the  plaintiff,  T., 

the  sum  of  $600,  with  interest  at  the  rate  of per  cent  from 

May  7,  19— .69 

(3)  Although  you  may  believe  from  the  evidence  that  the 
plaintiffs  were  the  owners  of  the  stock  of  merchandise  and 
fixtures  at  the  time  of  their  destruction  by  fire,  and  that  the 
defendant  did  or  did  not  deny  its  liability  under  the  policy 
sued  on,  yet,  if  you  shall  further  believe  from  the  evidence 
that  the  plaintiffs,  W.  J.  M.  and  F.  H.  ML,  in  their  proof  of 
loss,  or  in  their  affidavit  supplementary  to  their  proof  of  loss, 
made  a  false  statement  as  to  the  existence  of  a  portion  of  the 
articles  of  merchandise  in  stock,  or  the  value  thereof,  at  the 
time  of  the  fire,  and  that  they,  at  the  time  they  made  such 
proof  of  loss,  or  affidavit,  knew  that  such  statement  was  false, 
or  should  have  known  it,  then  the  law  of  the  caae  is  for  the 
defendant  and  you  should  so  find;  but  an  innocent  mistake  or 
a  reasonable  overestimate  of  values  will  not  have  that  effect 
and  you  should  find  that  W.  J,  M.  and  F,  H.  M.  were  not  guilty 
of  false  swearing  as  used  in  this  instruction  unless  you  believe 
from  the  evidence  that  they  intentionally  made  said  statement, 
knowing  the  same  to  be  false,  and  for  the  purpose  of  procuring 
from  the  insurance  company  money  which  they  knew  wan  in 
excess  of  the  amount  to  which  they  were  entitled.70 

New  York, 

If  the  jury  believe  from  the  evidence  that  the  defendant 
for  a  month  or  more  after  becoming  aware  of  the  fact  that 
the  policy  here  sued  on  was  forfeited  by  reason  of  the  violation 
of  one  of  the  conditions  of  the  policy,  and  until  the  proof**  of 
loss  were  furnished,  remained  silent  and  inactive,  but  that 
upon  receiving  the  proofs  of  loss  the  defendant  immediately 
notified  the  plaintiff  that  the  policy  was  forfeited  and  that  after 
such  notification  the  defendant  performed  no  acts  inconsistent 
with  such  claim  of  forfeiture,  then  if  the  jury  believe  from  the 
evidence  that  the  plaintiff  wan  in  no  way  misled  by  any  act  or 
statement  of  the  defendant  to  his  prejudice,  the  jury"  are  in- 
structed that  the  waiver  of  such  forfeiture  m  not  established*71 

Ohio. 

If  you  find  from  all  the  evidence  and  circumstances  surround- 
ing this  case  that  there  were  such  acts  and  such  conduct  on 

60  Continental  Ins.  Co,  v.  Turner,  7I  Gibson  Elee,  Co.  v.  Liverpool  & 
222  Ky  008,  1  SW2d  1063.  London  <&  Globe  Ins,  Co,,  IW  NY 

70  New  York  Underwriters'  Ins,     418,  54  HE  23. 
Co.  v.  Mullins,  244  Ky  788,  52  SW2d 
697. 
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the  part  of  the  defendant,  by  its  officer  or  officers  or  agent  or 
agents  so  authorized  to  so  bind  the  company,  that  would  cause 
a  man  of  ordinary  judgment  and  discretion  to  believe  that  the 
formal  proofs  of  loss  within  the  60  days  would  not  be  required, 
and  that  the  same  had  been  waived,  that  plaintiff  so  believed 
and  so  acted  upon  such  belief,  the  company  knowing  it  was 
so  leading  and  causing  plaintiff  to  so  believe,  would  amount 
to  a  waiver  of  such  proofs  by  acts  and  conduct  of  the  defendant 
company.72 

Oklahoma. 

If  you  find  and  believe  by  a  preponderance  of  the  evidence 
that  the  plaintiff,  acting  through  her  attorney,  plainly  intended 
the  itemized  statement  with  the  letter  thereto  attached,  which 
has  been  introduced  in  evidence  as  plaintiff's  "Exhibit  3,"  as 
a  proof  of  loss,  and  the  defendant  understood  therefrom  that 
the  plaintiff  plainly  intended  the  same  to  be  a  proof  of  loss, 
and  with  such  knowledge  failed  to  notify  the  plaintiff  that  it 
was  insufficient,  and  the  plaintiff,  relying  upon  the  failure  of 
the  defendant  to  so  notify  her  that  such  proof  was  insufficient, 
failed  to  submit  a  more  formal  and  sworn  proof,  then  and  under 
such  circumstances  the  conduct  of  the  defendant  would  constitute 
a  waiver  of  a  sworn  proof  of  loss. 

On  the  contrary,  if  the  plaintiff  did  not  plainly  intend  said 
letter  and  itemized  statement  as  a  proof  of  loss,  or  if  the 
defendant  did  not  understand  therefrom  that  she  intended  the 
same  as  a  proof  of  loss,  or  if  she  did  not  rely  upon  the  silence 
of  the  defendant  as  to  the  sufficiency  of  the  same,  then  the 
defendant  would  not  be  held  to  have  waived  the  filing  of  a  sworn 
formal  proof  of  loss. 

In  this  connection  you  are  told  that  the  mere  failure  or 
refusal  of  the  defendant  to  furnish  to  the  plaintiff  blanks  for 
formal  proof  of  loss  would  of  itself  not  constitute  a  waiver  of 
that  provision  of  the  policy  requiring  sworn  proof  of  loss ;  nor 
would  the  fact  that  the  adjuster  for  the  defendant  investigated 
said  loss  of  itself  constitute  a  waiver  of  the  requirement  for  a 
sworn  proof  of  loss.73 

Virginia. 

The  defendant  insurance  company  is  entitled  to  demand  of 
an  insured  the  utmost  good  faith  in  all  dealings,  including  the 
furnishing  of  sworn  proofs  of  loss,  and  accordingly,  if  you  believe 
from  the  evidence,  and  the  circumstances  shown  by  the  evidence, 
that  W.  L.  S.,  in  his  sworn  proof  of  loss  to  the  defendant, 

72  Ohio  Farmers'  Ins.  Co.  v.  Coch-  73  Queen  Ins.  Co.  v.  Baker,  174 
ran,  104  OhSt  427,  135  NE  537.  Okl  273,  50  P2d  371. 
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knowingly  and  wilfully  overestimated  or  overvalued  the  cash 
value  at  the  time  of  the  fire  of  the  buildings  insured  and  de- 
stroyed or  the  amount  of  loss  and  damages  thereto,  such  acts 
on  his  part  defeat  the  right  of  plaintiffs  to  recover,  and  you 
should  find  for  the  defendant,  and  this  is  true  regardless  of 
whether  he  furnished  such  proof  of  loss  within  or  after  the 
period  of  60  days  after  the  fire.74 

Wisconsin. 
The  second  question  is  this : 

If  you  answer  the  first  question  "No,"  then  answer 
this:  Did  the  defendants  waive  all  compliance  with 
the  said  requirements  in  so  far  as  they  were  not 
complied  with? 

You  will  observe  that  you  are  not  to  answer  this  question 
unless  you  first  conclude  that  the  first  question  should  be  an- 
swered "No." 

A  waiver  is  an  intentional  rclinquishment  of  a  known  right 
The  defendants  had  a  right  to  full  compliance  by  the  plaintiff 
with  the  policy  requirements  set  forth  in  the  first  question, 

It  appears  that  in  respect  to  this  loss  and  the  adjustment 
thereof  the  defendants  were  represented  here  by  their  adjusters 
L.,  C,,  and  W,,  and  by  their  attorney  M,  who  conducted  an 
examination  under  the  policies.  Did  they  by  their  conduct 
toward  and  communications  to  plaintiff  give  him  reasonable 
cause  to  believe  that  they  did  not  desire  the  plaintiff  to  comply 
with  the  said  requirements  of  his  policy  further  than  he  did 
comply  with  them,  and  did  he  then  in  accordance  with  such 
belief,  refrain  from  doing  anything  further  in  that  regard  ? 

If  the  greater  weight  of  the  evidence  on  these  questions 
requires  to  a  reasonable  certainty  an  affirmative  answer  thereto, 
then  the  jury  may  find  that  the  same  constituted  a  waiver 
by  them,  on  behalf  of  the  defendants,  of  all  further  compliance 
by  the  plaintiff  with  the  said  requirements  set  forth  in  the 
first  question. 

It  appears  also  that  the  plaintiff  furnished  to  each  of  the 
defendants  his  sworn  proofs  of  loss  under  the  several  policies, 
and  that  the  defendants  did  not  thereafter  call  upon  the  plaintiff 
to  exhibit  to  them  the  remains  of  the  plaintiffs  property  which 
had  been  damaged  or  destroyed  other  than  the  goods  which 
had  been  taken  away  by  the  witness  H,  and  afterwards  recovered 
by  the  plaintiff  and  submitted  for  examination „ 

*4  Globe  &  Rutgers  Fire  Ins.  Co, 
v.  Stallard,  88  P2d  237. 
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If  the  defendants  through  their  adjusters  and  attorney  had 
full  knowledge  on  and  after  February  1  of  the  condition  of 
such  stock  and  other  property  of  the  plaintiff  as  were  not 
removed  from  the  ruins  of  the  fire  and  thereafter  made  no 
request  of  the  plaintiff  to  remove  the  same  and  to  further 
exhibit  them  for  examination,  and  thereby  gave  the  plaintiff 
reasonable  cause  to  believe  that  the  defendants  desired  no  further 
exhibition  or  opportunity  to  inspect  the  goods  left  in  the  ruins 
and  the  plaintiff  acted  on  such  belief  and  did  nothing  further, 
then  the  jury  may  find  the  same  to  constitute  a  waiver  of  any 
further  requirement  to  remove  from  the  ruins  the  remains 
of  any  further  damaged  or  destroyed  property. 

The  burden  is  upon  the  plaintiff  to  prove  to  a  reasonable 
certainty,  by  the  greater  weight  of  the  evidence,  that  such  a 
waiver  occurred.75 

§  1946.    Adjustment  and  payment  of  loss. 

Michigan. 

In  order  to  return  a  verdict  for  the  plaintiff  in  this  suit 
you  must  find  by  a  preponderance  of  the  evidence  that  the 
defendant,  by  its  conduct  and  that  of  its  officers,  has  so  conducted 
itself  as  to  result  in  a  practical  refusal  to  arbitrate,  even  though 
it  professed  to  desire  an  arbitration.  You  are  to  find  that  to 
be  true  by  a  preponderance  of  the  evidence  before  you  would 
be  justified  in  returning  a  verdict  against  the  defendant.76 

Missouri. 

If  you  believe  from  the  evidence  in  this  case  that  at  the  time 
the  offer  to  pay  was  made  as  shown  by  the  evidence,  the  defend- 
ant and  its  agents  had  no  knowledge  of  any  fact  that  would 
cause  said  defendant  or  its  agents  to  believe  that  plaintiff  had 
burned  the  property,  then  the  offer  to  pay  was  not  binding  upon 
defendant.77 

§  1947.    Contribution  and  subrogation. 

When  the  P.  Fire  Ins.  Co.  paid  said  C.  the  $3,500  insurance, 
it  immediately  became  entitled  to  the  first  $3,500  of  any  claim 
or  demand  he  had,  if  any,  against  the  defendant,  arising  out 
of  the  destruction  of  the  insured  property,  and  any  settlement 
made  between  said  C.  and  defendant  thereafter  would  not  prevent 

78  Wiesman  v.  American  Ins.  Co.,  76Munro  Tp.  v.  Pioneer  Reserve 
Circuit  Court,  Oneida  County,  Wis-  Mut.  Fire  Ins.  Co.,  237  Mich  646, 
consin,  184  Wis  523,  199  NW  55,  200  213  NW  161. 

NW  304.  77  Farber  v.  Boston  Ins.  Co.,  221 

MoApp  691,  288  SW  977. 
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plaintiff  from  recovering  herein  if  he  was  otherwise  entitled  to 
recover.78 

§  1948.    Fire  insurance  on  crops, 

The  court  instructs  the  jury  to  find  for  the  plaintiff  an 
amount  equal  to  three-fourths  of  the  value  of  whatever  the 
jury  may  believe  from  the  evidence  was  a  fair  market  value 
of  the  tobacco  in  the  condition  it  wan  in  and  in  the  place  it  was 
at  the  time  of  the  fire  on  December  26,  19 — ,  but  in  no  event 
shall  the  jury  exceed  the  sum  of  $150  per  acre  for  the  number 
of  acres  the  said  tobacco  was  grown  on  considering1  the  one-half 
interest  of  the  plaintiffs,  and  in  no  event  shall  the  verdict  be 
for  more  than  $1,125,  the  amount  stated  in  the  policy.7* 

§  1949.    Lightning  insurance  on  buildings  and  contents* 

Delaware. 

Under  the  language  of  the  policies,  here  in  suit,  while  the 
defendant  companies  were  liable  for  any  direct  IOHH  or  damage 
caused  by  lightning  or  by  water  which  reached  the  goods  or 
fixtures  solely  by  reason  of  the  action  of  the  lightning,  they 
were  not  and  are  not  liable  for  any  damages  cauneci  by  cyclone, 
tornado,  or  windstorm  nor  for  damages  caused  by  water  which 
reached  said  goods  or  fixtures  by  reason  of  the  action  of  any 
cyclone,  tornado,  or  windstorm, 

As  a  corollary  to  the  foregoing  instruction,  we  nay  to  you 
that  the  plaintiff  is  entitled  to  recover  all  damage  which  he 
may  have  proved  to  your  satisfaction,  by  a  preponderance  of 
the  evidence,  which  was  caused  by  lightning  itself*  or  by  rain 
which  reached  the  merchandise  or  fixtures  of  the  plaintiff  solely 
by  reason  of  the  action  of  the  lightning.*0 

Horth  Dakota, 

Before  the  plaintiff  can  recover  in  this  action,  you  must  be 
satisfied  by  a  fair  preponderance  of  the  evidence  that  lightning 
was  the  direct  cause  of  the  damage  and  loss  to  the  «Uo,  If 
you  believe  from  the  evidence  that  the  silo  wan  not  damaged 
or  destroyed  by  lightning,  then  your  verdict  should  be  for  the 
defendant  Under  the  insurance  policy  involved  in  this  action 
the  plaintiff  cannot  recover  if  the  loss  or  damage  to  the  nilo 
was  caused  by  a  windstorm  or  a  tornado. 

If  you  should  find  from  the  evidence  in  this  case  that  the 
destruction  or  damage  to  the  silo  was  caused  by  lightning  and 

78 Collins  v.  Mobile  ft  0.  B.  Co.,  "Home  Ins,  Co,  v,  Wolfman*  $ 
210  Ala  234,  97  S  631.  WWHarr  (33  Del)  200,  134  A  §0, 

7a  Federal  Ins*  Co,  v,  Purvis  Bros,, 
212  Ky  107,  278  SW  581. 
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by  a  windstorm  acting  together,  then  it  will  be  your  duty  to 
determine  separately  the  amount  of  damages  caused  by  lightning 
and  the  amount  of  damages  caused  by  the  windstorm,  and  to 
award  to  the  plaintiff  only  such  portion  of  the  total  damage 
as  you  find  was  caused  by  the  lightning  alone.8  ( 

Vermont. 

If  you  find  the  collapse  of  the  barn,  to  the  extent  enumerated 
by  the  evidence,  was  occasioned  by  lightning,  without  intervening 
forces  other  than  gravity,  whether  fire  ensued  or  not,  that 
would  be  a  direct  loss  by  lightning.82 

§  1950.     Windstorm  insurance  on  buildings. 

If  you  find  for  the  plaintiff,  then,  in  ascertaining  the  loss, 
if  any,  sustained,  you  should  determine  the  reasonable  market 
value  of  the  insured  property  immediately  prior  to  said  wind- 
storm and  the  reasonable  value  thereof  immediately  after  said 
windstorm.83 

§  1951.     Hail  insurance  on  crops. 

Iowa. 

(1)  Exhibit  A  introduced  in  evidence  is  the  policy  of  insur- 
ance issued  by  the  defendant  to  the  plaintiff.     And  by  the 
terms  of  said  policy  if  the  plaintiff's  corn  crop  had  been  totally 
destroyed  by  hail  he  would  have  been  entitled  to  recover  per 
acre  the  sum  determined  by  dividing  $1,500  by  the  number  of 
acres  of  corn  covered  by  said  insurance.    If  there  was  a  partial 
loss  of  his  corn  crop  due  to  the  injury  by  hail,  then  he  would 
be  entitled  to  recover  that  portion  per  acre  which  the  per  cent 
of  damage  per  acre  would  bear  to  the  amount  of  insurance  per 
acre.84 

(2)  The   policies   sued  upon   contain   the   following   clause 
as  a  part  of  the  by-laws  which  are  binding  alike  upon  the  assured 
and  the  defendant :    "The  amount  written  in  the  face  of  a  policy 
divided  by  the  number  of  acres  of  crop  grown  in  any  season 
on  the  land  covered  by  the  policy  shall  constitute  the  amount 
of  insurance  on  each  acre  that  season,  and  the  amount  due  from 
this  Association  should  a  total  loss  be  sustained.    When  there 
is  only  a  partial  loss,  the  member  sustaining  such  loss  shall  be 
entitled  to  recover  such  proportion  of  the  amount  of  insurance 
on  each  acre  as  that  portion  of  the  crop  destroyed  on  each 

8 '  Paul  v.  St.  Paul  Fire  &  Marine  83  Griebel  v.  Niagara  Fire  Ins.  Co. 

Ins.  Co.,  64  ND  479,  253  NW  752.  (MoApp),  28  SW2d  411. 

82  Shields  v.  Vermont  Mut.  Fire  84  Glandon  v.  Farmers  Mut.  Hail 

Ins.  Co.,  102  Vt  224,  147  A  352.  Ins.  Assn.,  211  la  60,  232  NW  804. 
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acre  shall  bear  to  the  whole."  Plaintiff  does  not  claim  a  total 
loss  but  only  a  partial  loss  under  either  policy  in  suit.  Applying 
the  rule  above  given  for  partial  loss  to  the  policy  of  W.  R. 
who  carried  $1000  on  corn  and  $200  on  corn  fodder  you  will 
divide  sums  by  the  total  number  of  acres  you  find  W.  R,  had 
in  growing  corn  covered  by  his  policy  and  the  result  will  be 
the  amount  of  insurance  per  acre  he  had  on  each  separate 
acre  of  corn  and  corn  fodder.  Plaintiff  is  only  entitled  to  recover 
on  his  policy  that  portion  per  acre  which  the  per  cent  of  damage 
per  acre  would  bear  to  the  amount  of  insurance  per  acre.  This 
percentage  of  damage  per  acre  must  be  established  by  plaintiff 
by  a  preponderance  of  the  evidence  as  having  been  caused  by 
a  hail  storm  on  July  11,  19 — .  It  is  not  necessary  that  you 
should  consider  either  market  values  of  com  or  corn  fodder  at 
all  as  the  parties  have  by  their  contract  fixed  the  values  at 
which  said  corn  and  fodder  were  insured,  and  the  court  permitted 
such  evidence  only  for  the  purpose  of  aiding  you  in  determining 
the  extent  of  the  per  cent  of  damages,  if  any,  sustained.05 

Kentucky. 

If  you  shall  believe  from  the  evidence  that  the  tobacco  crop 
of  the  plaintiffs  which  was  covered,  if  it  was,  by  the  policy 
exhibited  in  the  evidence,  was  damaged  as  the  result  of  a  hail 
storm  on  or  about  August  11,  19 — ,  you  will  find  your  verdict 
for  the  plaintiffs  and  award  them  such  a  sum  in  damages  as 
will,  in  your  opinion,  fairly  and  reasonably  compensate  them 
for  such  damage,  if  any,  as  you  may  believe  from  the  evidence 
was  caused  directly  and  exclusively  by  hail,  not  to  exceed  $100 
per  acre  nor  upon  the  whole  case  the  sum  of  $466,  the  amount 
claimed  in  the  petition. 

In  arriving  at  the  amount  of  damage,  if  you  find  any  damage, 
you  will  consider  the  leaf  of  the  tobacco  as  the  unit  of  value 
and  the  measure  of  damage;  and  the  value  of  each  leaf  you 
will  ascertain  by  dividing  the  said  sum  of  $100  per  acre  by 
the  average  number  of  matured  leaves  per  plant,  For  example, 
if  the  plants  have  an  average  of  10  matured  leaves  throughout 
the  crop  and  an  average  of  one  leaf  per  plant  is  wholly  or  par- 
tially destroyed,  then  one-tenth  of  the  crop  is  wholly  or  partially 
destroyed, 

Unless  you  believe  and  find  as  above  provided  you  will  find 
your  verdict  for  the  defendants,8* 

*•  Richardson   v.    Farmers    Mut.         **  Fidellty-Phenix  Fire  Ifis.  Co.  v- 
Hail  Ins.  Assn.,  214  la  30,  241  NW     Henry,  248  Kjr  818,  00  SW2d  in. 
414. 
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§  1952.    Marine  insurance. 

California. 

A  neglect  to  communicate  that  which  a  party  to  a  contract 
of  insurance  knows  and  ought  to  communicate  is  called  "a  con- 
cealment." A  concealment,  whether  intentional  or  unintentional, 
entitles  the  injured  party  to  rescind  a  contract  of  insurance. 

The  applicant  for  insurance  must  disclose  not  merely  facts 
of  which  he  has  actual  knowledge,  but  such  intelligence  as 
he  may  receive  from  others,  which,  if  communicated  to  the 
insurer,  would  tend  to  determine  him  either  to  decline  the 
risk,  or  to  ask  a  higher  premium  for  accepting  it;  and  this 
is  the  rule  though  the  intelligence  ultimately  proves  erroneous. 

Any  fact  is  material  to  an  underwriter  which,  if  communi- 
cated to  him,  might  induce  him  to  refuse  the  insurance  alto- 
gether, or  not  to  effect  it  except  for  a  higher  premium. 

It  is  immaterial  whether  the  omission  to  communicate  a 
material  fact  arises  from  intention,  indifference,  or  mistake, 
or  from  it  not  being  present  to  the  mind  of  the  party  who 
should  communicate  it  that  the  fact  was  one  which  it  was 
material  to  make  known;  the  consequences  will  be  the  same, 
that  is,  the  injured  party  thereby  becomes  entitled  to  rescind 
the  contract. 

In  whatever  aspect  the  question  of  concealment  may  be 
presented,  it  is  obviously  no  more  than  the  simple  question: 
Have  these  underwriters  been  entrapped  or  imposed  upon  or 
seduced  into  a  contract,  of  the  force,  extent,  or  incidents  of 
which  a  competent  understanding  cannot  be  imputed  to  them?87 

Minnesota. 

If  the  vessel  was  improperly  loaded,  and  was  subjected  to 
a  strain  while  out  on  the  sea  as  a  result  thereof,  and  afterwards 
was  lost  by  reason  thereof,  and  such  loss  was  not  from  want 
of  due  diligence  by  the  owner  or  manager,  then  plaintiff  is  en- 
titled to  recover. 

If  there  were  latent  defects  in  the  hull  of  the  ship,  existing 
at  the  time  the  insurance  was  written,  but  then  unknown,  and 
not  discoverable  upon  proper  inspection,  and  the  vessel  some 
weeks  thereafter  developed  leakage  from  such  defects  and  was 
lost  by  reason  thereof,  then  that  was  a  risk  insured  against, 
and  if  such  defects  existed  at  the  time  the  policy  was  written, 
that  did  not  violate  the  implied  warranty  of  seaworthiness  if 
the  vessel  was  then  seaworthy.88 

87  St.  Paul  Fire  &  Marine  Ins.  Co.  88  Zillah  Transp.  Co.  v.  Aetna  Ins. 
v.  Balfour,  168  F  212.  Co.,  175  Minn  398,  221  NW  529. 
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Missouri. 

The  defendant,  in  and  by  its  policy  of  insurance  offered  in 
evidence,  insured  the  plaintiff  against  "unavoidable  dangers 
of  rivers,  of  fires,  and  of  jettisons";  and  the  court  further 
instructs  you  that  there  is  no  evidence  before  you  of  the  loss 
of  plaintiff's  barge  by  reason  of  fires  or  of  jettisons;  and  the 
court  further  instructs  you  that  the  "unavoidable  dangers  of 
rivers,"  mentioned  in  the  policy,  are  dangers  which  arise  from 
the  extraordinary  action  of  the  wind  and  waves,  and  from  inev- 
itable accidents  directly  connected  with  the  navigation  of.  rivers ; 
and  unless  you  find  from  the  evidence  that  the  loss  of  the  barge 
was  caused  by  some  one  of  the  "unavoidable  dangers  of  rivers," 
you  will  find  a  verdict  for  the  defendant. 

#  *     * 

Under  the  policy  offered  in  evidence  in  this  case,  plaintiff 
warranted  that  at  all  times  during  the  continuance  of  the  said 
policy,  said  barge  No.  20,  mentioned  in  the  plaintiffs  petition 
in  this  case,  was  tight  and  sound,  and  if  the  jury  find  from 
the  evidence  that  said  barge  was  not  tight  and  sound,  and  that 
while  in  such  condition  she  sank  at  about  the  date  alleged  in 
the  petition,  then  the  court  instructs  the  jury  that*  under  the 
contract  between  the  parties  in  this  case,  said  barge  was  not 
seaworthy,  and  plaintiff  cannot  recover. 

*  *     * 

The  words  "seaworthy"  and  "seaworthiness"  and  "tight  and 
sound,"  as  used  in  these  instructions  given  by  the  court,  mean 
the  sufficiency  of  the  barge  mentioned  in  the  petition,  in  ma- 
terials, construction,  equipment,  and  outfit,  for  the  trade  or 
service  in  which  it  was  employed,8* 

§  1953*    Burglary  insurance, 
Georgia. 

If  you  believe  that  there  was  a  burglary  at  the  time  and 
place  alleged ;  that  external  force  and  violence  were  used,  within 
the  meaning  and  terms  of  this  policy,  in  effecting  said  burglary ; 
that  the  plaintiff  lost  money  which  belonged  to  him  and  was 
his  property ;  that  the  safe,  at  the  time  such  external  force  and 
violence  were  used,  was  not  left  unlocked  by  the  plaintiff*  but 
was,  at  the  time  of  the  alleged  burglary,  locked  as  required  by 
the  policy ;  that  the  plaintiff  kept  a  set  of  books  from  which  the 
company,  upon  investigation,  could  arrive  at  the  loss  sustained 
by  the  plaintiff;  if  you  believe  that  he  has  established  his 

8*  Faddock-Hawley  Iron  Co.  v, 
Providence-Washington  Ins.  Co,,  118 
MoApp  85,  93  SW  358, 
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contentions  by  a  preponderance  of  the  evidence,  then  he  would 
be  entitled  to  recover  in  this  case,  and  his  recovery  would  either 
be  in  the  total  sum  sued  for,  that  is  to  say  the  sum  of  $500, 
or  such  other  sum  as  you  believe,  under  the  evidence  in  the 
case,  he  is  entitled  to  recover.90 

Indiana. 

If  you  should  believe  from  the  evidence  that  the  safe  involved 
in  this  controversy  was  entered  by  parties  unknown  by  working 
the  combination  and  that  after  the  combination  had  been  worked 
and  the  safe  opened,  the  safe  was  then  damaged  by  the  use  of 
tools,  but  that  such  damage  did  not  happen  until  after  the  safe 
was  opened  and  the  damage  to  the  safe  was  not  part  of  the 
method  of  getting  into  the  safe,  then  your  verdict  should  be 
for  the  defendant. 

If  you  believe  from  the  evidence  that  the  loss  involved  in 
this  case  was  a  loss  which  was  brought  about  by  the  manipu- 
lation of  the  lock  on  the  safe  independently  of  and  not  by  the 
use  of  tools,  explosives,  electricity,  or  chemicals  directly  upon 
the  exterior  thereof,  either  wholly  or  in  part,  then  your  verdict 
should  be  for  the  defendant.9 ' 

Iowa. 

The  defendant,  as  a  special  defense,  denies  that  plaintiff 
kept  books  of  account  from  which  defendant  can  or  could  actu- 
ally determine  the  actual  amount  of  loss  and  damage  to  have 
been  sustained  by  plaintiff,  as  provided  for  by  section  B  of 
the  policy  sued  upon.  And  as  to  this  defense  you  are  instructed 
that  under  the  laws  of  Iowa  the  same  is  not  a  defense  to  an 
action  on  this  policy  in  this  case,  and  the  court  withdraws 
this  defense  from  your  consideration  and  you  will  not  pay  any 
attention  to  the  same.92 

Michigan. 

You  have  heard  the  testimony  that  has  been  given  to  you 
along  that  line.  A  claim  has  been  made  and  an  argument 
has  been  had  before  you  by  counsel  for  that  defendant,  by  reason 
of  the  statement  made  in  the  proof  of  loss  that  no  books  of 
account  were  kept.  You  have  heard  the  testimony  also  of  the 
plaintiff  that  he  did  have  a  list  of  the  articles  in  the  safe, 
together  with  his  books,  and  that  they  were  stolen  and  not 
recovered.  If  he  did  not  have  any  books  at  the  time,  under 

90  American  Casualty  Co.  v.  Co-          92  Marsh  v.   Federal  Surety  Co., 
hen,  40  GaApp  593,  151  SE  56.  195  la  1193,  193  NW  563. 

91  Schwab  v.  Employers  Liability 
Assur.    Corp.,    Inc.,    Circuit    Court, 
Marion  County,  Indiana,  No.  40007. 
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the  terms  of  this  policy,  there  would  be  no  liability.  It  is  for 
you  to  determine  from  all  the  evidence  whether  or  not  he  did 
have  these  books,  as  I  told  you  before,  and  he  testified  that 
he  did  have  the  books  and  that  they  were  stolen  at  the  time. 
Judge  from  the  testimony  as  to  exactly  what  is  the  fact  in  that 
regard.  Did  he  or  did  he  not  have  these  books?  If  he  did 
have  the  books,  obviously,  the  policy  would  not  be  void.  If 
he  had  no  books,  the  policy  would  be  void.  That  raises  a  square 
question  of  the  fact  for  your  determination  from  the  evidence 
in  this  cause.93 

Missouri. 

If  you  find  that  the  goods  were  not  recovered,  and  that  those 
shown  in  evidence  to  have  been  stolen  were  the  same  as  con- 
tained in  the  list  and  schedule  appended  to  the  proof  of  loss, 
your  verdict  should  be  for  plaintiffs,  unless  you  find  and  believe 
from  the  evidence  that  books  and  accounts  were  not  kept  by 
plaintiffs  in  such  manner  that  a  person  of  ordinary  intelligence 
and  accustomed  to  accounts  could  accurately  determine  the  loss 
claimed.94 

New  Jersey. 

The  plaintiff  is  not  entitled  to  recover  upon  mere  proof  that 
the  merchandise  had  been  taken  from  the  factory  by  thieves. 
Plaintiff  can  recover  only  after  the  plaintiff  proves  by  the 
greater  weight  of  evidence  that  the  person  who  made  the 
felonious  entry  into  the  premises  did  so  by  actual  force  and 
violence  leaving  visible  marks  upon  the  premises,  not  upon  the 
gate  of  the  alley,  at  the  place  he  entered*** 

Utah. 

Even  though  you  find  that  there  were  marks  made  on  the 
safe  evidencing  an  attempt  at  violent  entry  by  the  use  of 
tools,  but  nevertheless  find  that  the  safe  was  entered  by  the 
use  of  the  combination  and  key  or  keys  rather  than  by  the 
use  of  tools,  and  without  the  aid  of  such  force  and  violence, 
the  existence  of  the  marks  in  such  circumstances  should  be 
disregarded  and  your  verdict  should  be  for  defendant 

If  you  should  find  from  the  evidence  in  this  case  that  the 
outer  doors,  the  large  inner  doors,  and  the  door  of  the  cash 
chest  were  all  opened  by  the  combination  and  the  use  of  keys, 
ajid  without  force  or  violence  by  the  use  of  tools,  but  that  the 
entry  was  gained  into  the  drawers  within  the  inner  chest  by 

83  Schlussel  v.  Commercial  Casu-         **  Goudie  v,  National  Surety  Co, 
alty   Ins.   Co.,   237   Mich    182,   211      (MoApp),  288  SW  389. 
NW  U9-  **  Union    Indem.   Co.    v,    8.    N. 

Kleier  Co.,  34  F2d  738. 
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force  and  violence  applied  to  such  drawers  or  the  shelving 
thereof,  either  with  or  without  the  use  of  tools,  then  you  are 
instructed  that  such  entry  to  such  drawers  does  not  constitute 
entry  into  the  safe  under  the  terms  of  the  insurance  policy, 
and  your  verdict  must  accordingly  be  for  the  defendant. 

The  court  instructs  you  that  the  felonious  abstraction  of 
money  or  property  from  the  safe  of  the  plaintiff  after  entrance 
into  the  inner  chest,  sometimes  referred  to  as  the  subtreasury 
of  said  safe,  effected  by  the  use  of  tools,  is  within  the  terms 
of  the  policies  of  insurance  offered  in  evidence  where  tools 
were  used  upon  the  steel  door  of  said  inner  chest  or  subtreasury 
of  said  safe,  notwithstanding  the  fact  that  the  outer  door  of 
said  safe  was  opened  by  using  the  combination,  and  notwith- 
standing that  the  dust  or  fire  proof  doors  of  said  safe  were 
opened  by  the  use  of  a  key.96 

§  1954.    Insurance  of  employer  against  fraud,  dishonesty,   or 
crimes  of  employee. 

Arkansas. 

If  you  find  from  the  testimony  that  the  defendant  surety 
company  was  present  by  its  attorney  and  acted  in  conjunction 
with  attorney  for  plaintiff  in  trying  to  effect  a  settlement  or 
to  obtain  reimbursement  from  J.  D.  W.,  or  his  estate,  or  third 
person,  for  the  money  alleged  to  have  been  stolen  or  embezzled, 
such  action  upon  the  part  of  the  plaintiff  would  not  constitute 
a  breach  of  the  conditions  of  the  bond  which  provides  for  written 
notice  to  the  surety  company  of  the  intended  effort  to  effect 
settlement.97 

California. 

The  plaintiff  was  not  required  to  give  notice  to  the  defend- 
ant until  it  had  discovered  that  B.  was  guilty  of  culpable 
negligence  in  making  the  deposits  when  he  knew  the  bank  was 
insolvent,  or  had  discovered  facts  indicating  a  probability  of 
such  fraud  by  D.,  and  had  discovered  that  it  had  suffered  loss 
by  reason  thereof.  The  closing  of  the  bank  doors  and  the  dis- 
covery by  the  plaintiff  therefrom  that  a  loss  had  been  suffered 
by  defendant  was  not  necessarily  conclusive  that  the  plaintiff 
should  at  once  have  given  notice  to  the  defendant.  You  are 
to  take  into  consideration  all  the  circumstances  and  conditions 
then  existing  as  known  to  the  plaintiff,  and  are  to  determine 
therefrom  the  time  when  the  plaintiff  discovered  or  had  infor- 
mation of  facts  indicating  that  B.  had  probably  been  guilty 

96  Schubach  v.  American  Surety  97  Indemnity  Ins.  Co.  v.  Krone, 
Co.,  73  Utah  332,  273  P  974.  177  Ark  953,  9  SW2d  33,  60  ALR 

1493. 
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of  fraud  or  culpable  negligence  resulting  in  loss  to  the  plaintiff. 
The  plaintiff  was  not  required  to  give  the  surety  company 
notice  upon  discovery  of  facts  that  would  merely  raise  a  sus- 
picion of  fraud  or  culpable  negligence  on  the  part  of  B.  It 
had  the  right  to  wait  until  it  discovered  facts  that  would  reason- 
ably do  more  than  raise  a  mere  suspicion.  It  had  a  right  to 
delay  giving  notice  until  it  discovered  facts  that  would  have 
justified  a  careful  and  prudent  man  in  charging  another  with 
fraud  or  culpable  negligence.98 

Iowa. 

By  the  terms  of  the  bond  sued  upon  the  defendant  agreed 
to  indemnify  the  D.  C.  State  Bank  against  direct  losses  sus- 
tained through  any  dishonest  act  of  J.  P.  S.,  cashier  of  said 
bank,  whether  acting  alone  or  in  collusion  with  others.  The 
word  "dishonest"  is  to  be  given  a  broad  significance  and  includes 
any  acts  done  in  breach  of  the  officer's  duty  to  the  bank  and 
any  wilful  omissions  to  discharge  the  duties  of  his  office.  It 
does  not  embrace  mere  carelessness  or  negligence  in  the  discharge 
of  duty,  but  does  include  any  acts  done  in  violation  of  the 
officer's  obligation  faithfully  to  perform  the  duties  of  his  office, 
whether  such  acts  be  criminal  or  not, 

*     *     * 

I  further  charge  you,  that  even  though  the  bank  or  the 
plaintiff  failed  to  give  the  required  notice,  or  furnish  the  re- 
quired proof  of  loss,  that  those  requirements  might  be  waived 
by  the  defendant,  and  if  the  defendant  on  receiving  notice  and 
proof  of  loss,  even  though  at  later  dates  than  required  in  the 
bond,  and  the  defendant  made  no  protest  in  that  respect,  but 
having  received  the  same,  thereafter  without  protest  did  the 
things  alleged  in  the  plaintiff's  reply,  that  is,  replied  by  letter 
without  protest  as  to  the  allowance  of  notice  and  proof  of  loss, 
and  referred  the  matter  to  said  L.,  its  agent,  for  investigation 
and  cooperation  with  the  plaintiff,  and  that  said  L,  called 
upon  the  plaintiff  at  the  banking  house  of  the  D.  C.  State 
Bank,  and  conferred  with  the  plaintiff  upon  the  subject,  and 
still  made  no  protest,  but  assured  the  plaintiff  that  any  loss 
attributable  to  the  dishonesty  of  said  J.  P.  S*  would  be  paid, 
and  plaintiff  relying  thereon,  devoted  time,  labor,  and  expense 
in  prosecuting  this  action,  then  such  conduct  upon  the  part 
of  the  defendant  and  its  agents  would  be  a  waiver  of  any  irregu- 
larity or  delay  in  the  giving  of  notice  or  the  furnishing  of 
proofs  of  loss,  and  the  defendant  would  now  be  estopped  from 
raising  that  question  in  this  action-** 

°*  National  Surety  Co.  v.  Western  *»  Fidelity  &  Deposit  Co,  v.  Bates, 
Pacific  R.  Co.,  200  F  675.  76  F{2d)  160. 
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Kentucky. 

By  the  terms  of  the  policy  sued  on  herein,  if  the  pay-roll 
of  the  plaintiff  exceeded  the  estimated  sum  of  $30,000  at  any  time 
after  the  issuing  of  the  said  policy,  then  the  said  policy  became 
void  and  of  no  effect  and  the  jury  should  find  for  the  defendant, 
unless  they  shall  believe  from  the  evidence  that  when  the  said 
policy  was  written  the  plaintiff  explained  to  the  agents  of  the 
defendant  the  way  in  which  it  did  business  with  its  agents, 
and  that  it  was  then  agreed  that  when  the  plaintiff  ascertained 
that  its  pay-roll  exceeded  the  sum  of  $30,000  in  the  usual  course 
of  business  between  the  plaintiff  and  its  agents,  the  plaintiff 
should  pay  and  the  defendant  would  accept  an  additional  pre- 
mium to  cover  said  increase,  and  that  the  plaintiff  did  pay  an 
additional  premium  according  to  the  terms  of  said  agreement, 
if  -such  there  was,  within  a  reasonable  time  after  it  ascertained 
in  the  usual  course  of  business  at  the  time,  and  its  agents,  the 
increase  in  the  pay-roll.  If  such  is  the  fact,  then  the  law  is 
for  the  plaintiff  and  the  jury  should  so  find. 

*     *     * 

If  there  was  no  agreement  between  the  plaintiff  and  the 
agent  of  defendant  who  made  the  contract  sued  on  that  the 
plaintiff  should  pay  and  the  defendant  would  accept  an  addi- 
tional premium  when  it  was  ascertained  by  plaintiff  that  its 
pay-roll  exceeded  the  sum  of  $30,000,  the  law  is  for  the  defend- 
ant, unless  you  shall  believe  from  the  evidence  that  when  the 
plaintiff  paid  the  additional  $100  premium  the  defendant  ac- 
cepted it  with  a  knowledge  of  all  the  facts  affecting  its  liability. ' 

Minnesota. 

If  you  find,  under  the  rules  given  you  in  the  charge,  that 
J.  C.  J.,  in  his  employ  as  cashier  and  president  of  the  plaintiff 
bank,  during  the  time  from  19 —  until  November  20,  19 — ,  was 
guilty  of  dishonest  acts  whereby  he  appropriated  to  his  own 
use  money  of  this  bank  and  defrauded  the  bank  of  money ;  and 
you  further  find  that  none  of  the  other  officers  or  directors 
of  the  bank  became  aware  of  such  dishonest  acts  until  about 
November  20,  19 — ;  and  you  further  find  that  plaintiff  then 
immediately  notified  defendant  of  such  dishonest  act  or  acts 
on  the  part  of  J.  C.  J.,  and  that  the  plaintiff  did,  within  90  days 
after  it  became  aware  of  any  such  dishonest  act  on  the  part  of 
J.  C.  J.  file  an  itemized  and  verified  proof  of  its  claim  with 
defendant,  as  required  by  its  bond,  and  that  this  action  was 
commenced  within  12  months  after  any  other  officer  or  director 

1  Fidelity  &  Casualty  Co.  v. 
Southern  Ry.  News  Co.,  31  KyL  55, 
101  SW  900. 
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of  plaintiff  bank  first  became  aware  of  any  dishonest  act  of 
J.  C.  J.  under  which  a  claim  could  be  made;  and  you  further 
find  that  plaintiff's  officers  and  directors,  other  than  J.  C.  J., 
were  not  guilty  of  any  bad  faith  or  fraud  as  to  the  defendant 
in  the  matter  of  annual  inspection  and  examination  of  the  ac- 
counts and  books  and  moneys  and  securities  of  the  bank  in  the 
custody  of  J.  C,  J. ;  and  if  you  further  find  that  there  was  no 
bad  faith  or  fraud  to  the  defendant  in  the  matter  of  the  certifi- 
cates made  by  the  officers  of  the  bank  for  the  purpose  of  obtain- 
ing continuations  or  renewals  of  this  bond ;  if  you  find  as  I  have 
stated,  then  you  will  find  in  plaintiff's  favor  in  this  case. 

On  the  other  hand,  if  you  do  not  so  find ;  if  you  do  not  find 
that  there  were  any  dishonest  acts  on  the  part  of  J.  C,  J.  which 
resulted  in  any  loss  to  plaintiff ;  or  if  you  find  that  notice  to  the 
defendant  was  not  given  immediately  upon  discovery  of  dis- 
honest acts  of  J.  C.  J.  first  coming  to  the  knowledge  of  one  or 
more  of  plaintiff's  officers  or  directors,  as  required  by  this  bond ; 
or  if  you  find  that  no  itemized  proof  of  claim  was  filed  with  the 
defendant  within  90  days  after  the  bank  or  some  of  its  officers 
or  directors,  other  than  J,  C.  J,,  first  became  aware  of  the  dis- 
honest act  of  J,  C.  J.  giving  rise  to  claims  under  the  bond ;  or 
if  you  find  that  this  action  was  not  commenced  within  12  months 
after  some  officer  or  director  of  the  bank  first  became  aware  of 
the  dishonest  acts  of  J.  C.  J* ;  or  if  you  find  that  the  plaintiff 
failed  to  make  proper  annual  inspection  in  examination  of  its 
books,  accounts,  securities,  and  funds,  and  that  it  was  so  negli- 
gent in  that  respect  that  it  amounted  to  bad  faith  or  fraud  as 
to  this  defendant ;  or  if  you  find  that  the  plaintiff  or  the  officers 
or  directors  of  the  plaintiff  who  executed  the  certificates  to 
obtain  the  continuations  or  renewals  of  this  bond  knowingly 
made  therein  false  statements  of  one  or  more  material  facts 
which  were  relied  upon  by  defendant  in  continuing  the  bond,  so 
as  to  constitute  a  fraud  as  I  have  stated,  then,  in  either  such 
case,  you  will  find  a  verdict  in  defendant's  favor,31 

New  York. 

It  is  not  sufficient  to  defeat  the  plaintiff's  right  of  action 
upon  the  policy  that  it  be  shown  that  the  plaintiff  may  have 
had  suspicions  of  dishonest  conduct  of  the  cashier;  but  it  was 
plaintiff's  duty  under  the  policy,  when  it  came  to  his  knowledge, 
when  he  was  satisfied  that  the  cashier  had  committed  acts  of 
dishonesty  or  fraud  likely  to  involve  loss  to  the  defendant  under 

2  Farmers  <&  Merchants  State 
Bank  v.  Fidelity  &  Deposit  Co.,  163 
Minn  333,  204  NW  33. 
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the  bond,  as  soon  as  was  practicable  thereafter  to  give  written 
notice  to  the  defendant.3 

South  Carolina. 

(1)  Notice  or  knowledge  of  the  loss  of  the  bonds  could  be 
brought  home  to  the  bank  only  by  making  the  same  known  to 
the  directors  of  the  bank  as  a  body. 

The  jury  are  instructed  that  neither  the  finance  committee, 
nor  Mr.  M.  nor  Mr.  J.,  nor  even  the  state  bank  examiner,  while 
he  had  charge,  nor  the  board  of  directors  after  the  corporation 
became  insolvent,  could  waive  or  discharge  any  rights  which 
the  bank  had  under  any  of  the  bonds  issued  on  in  this  case.4 

(2)  I  charge  you  that  if  there  is  found  a  shortage,  the 
provisions  of  this  bond  must  be  further  complied  with  in  that 
"it  must  be  reported  to  the  company  at  the  earliest  practicable 
moment,  and  at  all  events  not  later  than  ten  days  after  the  in- 
sured shall  discover  any  loss  hereunder,  the  insured  shall  give 
the  underwriter  notice  thereof  by  registered  letter  or  telegram, 
addressed  to  it  at  its  home  office/' 

Plaintiff  must  be  able  to  furnish  an  affirmative  proof  of  any 
loss  that  he  finds,  and  until  you  find  that  he  had  sufficient 
information  to  justify  his  claim  under  the  bond  by  furnishing 
affirmative  proof  so  as  to  be  enabled  to  collect,  until  then  the 
bond  is  not  breached;  but  the  bond  is  not  breached  until  you 
find  from  the  facts  as  you  believe  them  to  be  that  the  plaintiff 
was  able  to  comply  by  showing  affirmative  proof  of  the  breach 
of  the  bond.5 

§  1955.     Insurance  of  employer  against  liability  to  employee. 

It  makes  no  difference  whether  or  not  the  basket  company 
ever  paid  out  a  dollar  at  all  on  this  loss.  If  one  of  their 
men  was  injured,  and  their  liability  to  pay  that  debt  was  fixed 
by  final  judgment,  then  the  plaintiff  is  entitled  to  recover. 

*     *     * 

If  a  party  had  knowledge  of  facts  when  he  made  a  con- 
tract, but  for  the  moment  when  he  made  it  had  forgotten  the 
fact,  overlooked  it,  that  is  not  such  a  mistake  as  the  law  will 
relieve  him  against.  Therefore,  if  these  parties  ever  knew  a 
defense  which  they  set  up  in  their  answer,  to  wit,  the  insolvency 
of  this  basket  and  veneer  company,  but  temporarily  forgot  it, 
and  made  the  contract,  they  are,  notwithstanding,  bound  by  it.6 

3  American  Surety  Co.  v.  Pauly,  5  Planters'  Sav.  Bank  v.  Ameri- 

170  US  133,  42  Led  977,  18  SupCt  can  Surety  Co.,  177  SC  363,  181  SE 

552.  222. 

4Peurifoy  v.  Loyal,  154  SC  267,  6  Pickett  v.  Fidelity  &  Casualty 

151  SE  579.  Co.,  60  SC  477,  38  SE  160,  629. 
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§  1956.    Bridge  insurance. 

The  question  is  one  of  fact  for  the  jury. 

Was  the  injury  to  the  bridge  caused  by  freshet,  flood, 
or  high  water,  or  was  it  caused  by  cyclone,  wind- 
storm, or  tornado  ? 

That  is  to  say,  what  was  the  real  cause  of  the  injury,  the 
dominant,  originating  cause  of  the  injury,  that  cause  but  for 
which  the  injury  would  not  have  happened?  If  this  cause, 
the  operating,  originating,  efficient  cause,  was  high  water,  flood, 
or  freshet,  the  policy  does  not  cover  the  loss,  and  the  plaintiff 
cannot  recover;  but  if  this  operating,  originating,  dominant, 
and  efficient  cause  was  a  cyclone,  tornado,  or  windstorm,  then 
the  policy  does  cover  this  loss,  and  you  must  find  for  the 
plaintiff.7 

§  1957.    Insurance  of  factories  concerning  use  and  occupation. 

We  are  now  to  inquire  what  that  loss  was  per  day.  In  ap- 
pointing an  auditor  to  do  that,  the  law  gives  to  his  report  a 
presumption  of  prima  facie  accuracy  and  correctness.  Unless 
and  until  it  is  overcome  by  other  evidence  which  is  sufficient  in 
your  mind  to  overcome  it,  the  auditor's  report  stands  as  a  proper 
disclosure  and  an  accurate  disclosure  of  the  profits  during  the 
period  which  the  parties  recited  and  agreed  upon  under  this 
last  clause  in  the  second  paragraph  for  the  profits  for  the 
period  antedating  the  fire.8 

§  1958.    Mine  explosion  insurance* 

Now,  first,  you  must  find  out  and  determine  whether  there 
was  an  explosion.  If  you  find  by  a  preponderance  of  the  evi- 
dence that  there  was  not  an  explosion  in  this  mine  immediately 
preceding  this  fire,  or  that  an  explosion  was  not  the  proximate 
and  direct  cause  of  the  damage  the  plaintiff  claims,  then,  of 
course,  you  must  find  a  verdict  for  the  defendant,  irrespective 
of  whether  there  was  a  fire  there  or  not*  Further  than  that, 
you  must  find  that  the  explosion,  if  any,  was  caused  by  the 
explosion  or  ignition  of  a  gaseous  mixture  as  plaintiff  claims 
and  supports  by  its  testimony.  Of  course,  an  explosion  pre- 
supposes, first,  the  presence  in  the  mine  of  a  gaseous  mixture 
of  the  composition  that  has  been  testified  to,  and  next,  the 
ignition  or  setting  off  of  that  mixture  by  some  agency  such 
as  a  spark,  fire,  or  other  cause,  or  phenomenon  that  would  cause 
the  resulting  explosion. 

7  Fhenix  Ins.  Co.  v.  Charleston  *  Newark  Fire  Ins,  Co.  v,  Bisbee 
Bridge  Co.,  65  F  628,  Linseed  Co,»  33  F2d  800, 
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An  explosion  is  hard  to  define.  General  characteristics  may 
be  described,  but  the  exact  facts  which  constitute  what  we 
call  an  explosion  are  not  susceptible  of  such  statement  as  would 
always  distinguish  such  an  occurrence.  Explosions  vary  in 
degrees  of  intensity;  in  the  vehemence  of  the  report;  the 
rapidity  of  the  combustion ;  the  violence  of  the  expansion.  The 
vehemence  of  the  reports  vary  in  intensity  as  often  as  the 
occurrences  multiply.  Hence  an  explosion  is  an  idea  of  degrees, 
and  the  true  meaning  of  the  word  in  each  particular  case  must 
be  settled,  not  by  any  fixed  standard,  or  accurate  measure- 
ment, but  by  the  common  experience  and  notions  of  men  in 
matters  of  that  sort.  The  term  is  to  be  construed  in  its  popular 
sense,  and  as  understood  by  ordinary  men,  and  not  by  scientific 
men.  It  may  be  described  in  general  as  a  sudden  and  rapid 
combustion,  causing  a  violent  expansion  of  the  air,  and  accom- 
panied by  a  report. 

You  are  further  instructed  that  if  you  believe  from  a  pre- 
ponderance of  the  evidence  that  the  fire  in  question  was  caused 
by  the  ignition  of  a  pocket  of  gas,  and  that  the  ignition  was 
not  accompanied  with  force  and  violence,  but  simply  started 
as  an  ordinary  fire,  that  would  not  be  an  explosion  covered  by 
the  policy,  and  the  defendant  would  not  be  liable  in  such  case. 
In  other  words  there  was  some  evidence  there,  as  I  recall,  that 
gas  was  seeping  into  this  mine  more  or  less  all  the  time.  If 
that  gas  simply  began  to  burn  and  did  not  explode,  and  caused 
the  ignition  of  the  coal,  and  the  resulting  fire,  that  would  not 
be  an  explosion  as  defined  in  the  policy.9 

§  1959.    Theft  insurance  on  motor  vehicles. 

Plaintiff  under  the  pleadings  must  establish  by  a  fair  pre- 
ponderance of  the  evidence:  first,  the  contract;  second,  Joss 
of  the  car;  third,  the  failure  of  the  defendant  to  return  the 
car  within  a  reasonable  time ;  fourth,  failure  to  return  the  car 
in  substantially  the  same  condition ;  fifth,  proof  of  loss  in  writing 
within  60  days;  and  sixth,  damages.10 

§  1960.    Warranty  as  to  factory  number  and  that  vehicle  is 

new. 

The  warranties  contained  in  the  policy  shown  in  evidence, 
that  the  factory  number  of  the  automobile  insured  was  87,382, 
and  that  it  was  a  new  car  when  insured,  are  facts  which  the 
plaintiff  warranted  to  be  true,  and  unless  they  are  true  the 
plaintiff  cannot  recover  on  this  action.  The  warranties  con- 

9  Hartford  Fire  Ins.  Co.  v.  Em-  !  °  Martoni  v.  Massachusetts  Fire 
pire  Coal  Min.  Co.,  30  F2d  794.  &  Marine  Ins.  Co.,  106  Conn  519, 

138  A  462. 
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tained  in  the  policy  shown  in  evidence  in  this  case  that  the 
factory  number  of  the  car  insured  was  87,382  was  material  to 
the  risk  when  assumed,  and  if  the  jury  believe  from  the  evidence 
that  the  factory  number  of  the  said  car  was  not  87,382,  the 
plaintiff  cannot  recover  in  this  action. 

*     *     * 

The  court  instructs  the  jury  that  the  warranties  contained 
in  the  policy  shown  in  evidence  in  this  case  that  the  car 
insured  was  a  new  car,  were  material  to  the  risk  when  assumed ; 
and  if  the  jury  believe  from  the  evidence  that  the  said  car  was 
not  a  new  car,  the  plaintiff  cannot  recover  in  this  action. ' ' 

§  1961.    Insurable  interests,  title  to  property,  and  right  to 

proceeds. 

Alabama. 

If  you  are  reasonably  satisfied  from  all  of  the  evidence  in 
this  case  that  before  the  loss  the  plaintiff  sold  the  automobile 
to  D.  M.  H.,  then  your  verdict  should  be  for  the  defendant,12 

Kansas. 

If  you  find  from  a  preponderance  of  the  evidence  in  this 
cause  that  the  plaintiff  was  in  fact  the  actual  purchaser  of  the 
automobile  in  question  from  the  H.  M.  S-  Co.;  that  he  per- 
sonally made  the  initial  payment  on  the  automobile;  that  his 
brother,  J.  H.  E.,  for  plaintiff's  benefit,  executed  the  note  and 
chattel  mortgage  in  question  to  the  H.  M.  S.  Co.,  representing 
the  balance  of  the  purchase-price  of  said  automobile,  and  that 
said  note  and  mortgage  represented  and  contained  a  finance 
charge  for  the  premium  on  the  insurance  contract  in  question ; 
that  the  plaintiff  personally  applied  to  the  H.  M.  S*  Co*  for  the 
insurance  in  question;  that  it  was  agreed  that  the  insurance 
contract  was  to  cover  plaintiff's  interest  in  the  automobile  in 
question,  as  regards  loss  or  damage  by  fire  and  theft;  tKat 
plaintiff  personally  paid  the  insurance  charges  embraced  by 
said  note  to  the  H.  M.  S.  Co.,  who  in  turn  remitted  the  same  to 
the  N.  B,  &  L  Co. ;  that  the  automobile  was,  at  the  time  claimed 
by  plaintiff,  damaged  from  fire  and  theft ;  that  plaintiff  reported 
said  loss  or  damage  to  the  N,  B.  &  I  Co.,  who  in  turn  notified 
the  defendant,  and  that  the  defendant  thereupon  sent  its  ad- 
juster to  Pittsburg,  Kansas,  to  investigate  said  loss  or  damage, 
and  to  confer  with  plaintiff  with  relation  thereto,  and  that 
said  agent  conferred  with  plaintiff  in  regard  to  said  loss  or 
damage,  and  that  pursuant  to  said  conference,  said  agent  en- 
tered into  negotiations  with  plaintiff,  with  regard  to  the  dis- 

1  i  North  River  Ins.  Co.  v.  Atkin-  '  *  National  Union  Fire  Ins.  Co.  v» 
son,  137  Va  313,  119  SE  46.  Griffith,  221  Ala  112,  127  S  812. 
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position  of  the  salvage  of  said  automobile;  that  it  was  agreed 
between  plaintiff  and  said  adjuster,  and  said  adjuster,  pur- 
suant to  said  negotiations,  entered  into  the  control  of  said 
salvage  and  solicited  an  offer  for  said  salvage,  and  that  the 
salvage  to  said  automobile  was  to  or  could  be  sold  or  disposed 
of  for  the  benefit  of  the  defendant,  then  and  under  such  circum- 
stances if  found  by  you  to  exist,  the  defendant  would  be  liable 
to  plaintiff  in  this  action  for  any  loss  or  damage  suffered  in 
consequence  of  any  theft  of,  or  fire  to,  his  automobile,  pro- 
vided you  should  also  believe  from  the  evidence  and  circum- 
stances in  this  case,  that  the  adjuster  of  the  defendant  had 
either  express  or  apparent  or  ostensible  authority  to  have  en- 
tered into  negotiations  with  plaintiff,  whereby  it  was  agreed, 
if  at  all,  that  the  defendant  was  to  enter  into  control  of  the 
salvage  of  said  automobile,  with  power  to  dispose  of  the  same," 
and  provided  still  further,  that  either  the  defendant  or  its  ad- 
juster had  full  knowledge  of  the  facts,  that  the  agreement,  if 
any,  had  been  entered  into  between  plaintiff  and  the  seller  of 
the  automobile,  at  the  time  of  the  sale  thereof,  whereby  for 
the  insurance  charge,  if  any,  collected,  that  the  plaintiff's  in- 
terest in  the  automobile  was  to  be  insured  against  fire  and 
theft,  and  provided  you  should  also  believe  from  the  evidence, 
that  said  adjuster  knew,  at  the  time  of  negotiating,  if  at  all, 
with  plaintiff  for  permission  to  sell  the  salvage  of  said  auto- 
mobile, in  the  interest  of  the  defendant,  that  the  plaintiff  was 
claiming  that  his  interest  in  said  automobile  had  been  insured 
in  the  defendant,  on  account  of  said  negotiations,  if  any,  which 
were  had  with  the  seller  and  said  insurance  charge,  if  any, 
made  by  said  seller.  Of  course,  if  you  should  believe  from  the 
evidence,  that  each  and  all  the  foregoing  facts  exist,  then  the 
defendant  would  be  deemed  to  have  waived  any  lack  of  au- 
thority on  the  part  of  the  seller  to  have  made  the  insurance 
contract,  if  any,  with  the  plaintiff  in  the  first  instance,  and  by 
having,  if  at  all,  entered  into  the  control  of  said  automobile, 
with  the  right  to  dispose  of  the  salvage,  the  defendant  would 
be  deemed  to  be  estopped  from  claiming  that  the  seller  had 
no  authority  to  have  made,  if  at  all,  an  insurance  contract 
covering  defendant's  interest  in  said  automobile.  But  if  you 
do  not  so  find,  your  verdict  should  be  for  the  defendant. 

You  are  instructed  that  generally  an  insurance  adjuster  is 
a  representative  of  the  company  authorized  to  do  any  and  every 
act  necessary  to  bring  about  an  adjustment  of  a  loss.  As  to 
whether  or  not  the  insurance  adjuster  of  the  defendant,  in  this 
cause,  had  general  or  only  limited  authority  as  to  the  claim 
in  controversy  is  for  you  to  determine,  under  all  the  facts, 
evidence,  and  circumstances,  in  this  cause.  If  his  authority 
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was  general,  then  he  had  authority  to  deal  with  the  plaintiff 
with  regard  to  the  adjustment  of  plaintiff's  claim.  On  the  other 
hand,  if  the  authority  of  such  adjuster  was  limited  to  investi- 
gating the  facts  incident  to  the  loss  and  claim,  then  he  would 
not  have  had  general  authority.  You  are  instructed,  however, 
that  if  the  adjuster  of  the  defendant  negotiated  with  the  plain- 
tiff, with  reference  to  taking  control  of  and  salvaging  the 
automobile  to  the  defendant's  benefit,  and  that  said  adjuster 
had  apparent  or  ostensible  authority  to  have  acted  in  the 
premises,  and  that  said  adjuster  failed  to  have  made  known 
to  plaintiff  that  his  authority  was  limited,  then  and  under  such 
circumstances  the  defendant  would  be  estopped  from  claiming 
that  its  adjuster  was  not  an  ordinary  or  general  adjuster.13 

Virginia. 

The  plaintiff  cannot  recover  in  this  action  unless  and  until 
he  shows  by  a  preponderance  of  the  evidence  that  he  was  a 
sole  and  unconditional  owner  of  the  automobile  alleged  to  have 
been  stolen;  and  if  the  jury  believe  from  the  evidence  that  he 
was  not  the  sole  and  unconditional  owner  thereof,  they  must 
find  for  the  defendant.14 

§  1962.    Nature  and  cause  of  loss  and  extent  of  liability  of 

insurer. 
Iowa. 

While  R.  M.  was  permitted  to  testify  as  to  the  intent  with 
which  he  took  the  plaintiff's  automobile,  the  fact  that  he  testifies 
that  he  did  not  have  a  felonious  intent  at  the  time  he  took  it, 
and  further  testifies  that  he  intended  to  return  it,  is  not  con- 
clusive of  what  his  real  purpose  and  intent  was.  The  intent 
with  which  an  act  is  done  is  to  be  determined  from  all  the  facts 
and  circumstances  attending  the  doing  of  the  act  charged,  as 
disclosed  by  the  evidence,  and  it  is  for  you  to  determine  from 
all  the  evidence,  including  the  evidence  of  B.  M.,  whether  or 
not  his  act  in  taking  the  plaintiff's  automobile  was  unlawful  and 
felonious,  and  was  done  with  the  then  intent  on  his  part  to 
appropriate  the  same  to  his  own  use,  and  wholly  and  permanently 
deprive  the  plaintiff  of  said  automobile. 

If  you  find  from  the  evidence  that  it  was  the  intention  of 
R.  M.  to  return  the  car  to  the  garage  from  which  it  was  taken 
after  he  used  it  on  Sunday,  even  though  such  intention  was 
never  carried  out,  then  the  crime  of  larceny  was  not  committed, 
and  if  you  so  find,  you  should  find  for  the  defendant ;  but  if  you 
find  from  all  of  the  evidence  and  all  of  the  facts  and  circum- 
stances shown  by  the  evidence  that  the  taking  of  said  car  by 

13  Elliott  v.  Bankers  &  Shippers  *4  North  River  Ins.  Co.  v,  AtfcJn- 
Ins.  Co.,  137  Kan  492,  21  P2d  376.  son,  137  Va  SIS,  110  SE  46, 
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R.  M.  was  wrongful  and  felonious,  and  further  find  that  R.  M. 
at  the  time  he  took  it  intended  to  appropriate  it  to  his  own  use, 
and  to  wholly  and  permanently  deprive  the  plaintiff  of  said 
automobile,  then  you  should  find  that  the  taking  of  said  car 
by  R.  M.  constituted  the  crime  of  larceny,  and  in  such  case  you 
should  return  your  verdict  in  favor  of  the  plaintiff. 

As  bearing  upon  R.  M.'s  intent  at  the  time  of  taking  the  car, 
you  should  also  consider  the  manner  of  the  taking,  whether 
it  was  openly  or  secretly  taken,  the  conduct  of  R.  M.  with  refer- 
ence to  the  use  of  the  car  after  he  took  it,  and  all  the  other 
facts  and  circumstances  shown  by  the  evidence  bearing  upon 
the  question  of  whether  the  crime  of  larceny  was  or  was  not 
committed  by  R,  M.  in  the  taking  of  said  car. 

You  are  further  instructed  that  the  mere  possession  of  the 
plaintiff's  car  by  R.  M.  does  not  alone  and  of  itself  raise  the 
presumption  that  a  larceny  was  committed  by  him.  The  burden 
of  proof  remains  with  the  plaintiff  to  show  by  a  preponderance 
of  the  evidence  that  the  car  was  taken  by  R.  M.  with  a  criminal 
intent  on  his  part  to  steal  the  car. l  * 

Missouri. 

(1)  A  policy  of  theft  insurance  upon  an  automobile  is  in- 
demnity insurance,  requiring  the  insurance  company  to  make 
the  insured  whole  in  case  of  loss  under  the  policy.    If  you  find 
from  the  evidence  that  P.  C.  lost  his  car  by  theft,  and  he  did 
not  conspire  with  the  party  who  stole  said  car  in  the  theft  of 
said  car,  and  you  find  for  the  plaintiff  herein,  then  you  should 
return  a  verdict  for  plaintiff  for  the  fair  market  value  of  said 
car  in  the  condition  it  was  at  the  time  it  was  stolen. ' 6 

(2)  If  you  find  and  believe  from  the  preponderance  of  the 
evidence  in  this  cause  that  the  defendant  issued  its  policy  of 
insurance  dated  August  23,  19 — ,  and  numbered  A-70556  where- 
by it  insured  a  19 —  Model Sedan  Automobile,  Motor  No. 

648537,  and,  as  mentioned  in  the  evidence,  including  the  equip- 
ment thereon,  belonging  to  the  plaintiff  and  that  said  policy 
insured  plaintiff's  automobile  against  theft,  robbery,  and  pil- 
ferage, among  other  things,  and  that  said  policy  continued  for 
one  year  and  that  the  premium  thereon  for  such  year  was  duly 
paid  to  the  defendant  by  plaintiff  and  that  while  said  policy 
of  insurance  was  in  force  and  effect  and  at  some  time  prior  to 
August  23,  19 — ,  and  while  said  automobile  was  by  the  plaintiff 
stored  in  a  certain  garage  or  on  a  storage  or  parking  lot,  ad- 
jacent thereto  in  the  city  of  De  Soto,  Missouri,  that  certain 
parts  and  equipment  attached  to  said  automobile  and  belonging 

1 B  Weir  v.  Central  Nat.  Fire  Ins.  ' 6  Campbell  v.  National  Fire  Ins. 
Co.,  194  la  446, 189  NW  794.  Co.  (MoApp),  269  SW  645. 
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to  and  forming  a  part  thereof,  were  stolen  and  taken  therefrom, 
to  wit:  five  casings,  five  rims,  the  motor,  radiator,  transmission, 
differential,  dome  lights,  headlights,  cushions,  and  other  parts 
of  said  automobile,  as  mentioned  in  the  evidence,  then  and  in 
that  event,  if  you  so  find,  your  verdict  will  be  for  the  plaintiff 
and  against  the  defendant  in  such  sum  as  you  may  find  and 
believe  from  the  evidence  was  the  actual  cost  or  value  of  auch 
parts  and  of  equipment  BO  stolen,  if  you  find  the  name  were 
stolen  and  stripped  from  said  automobile,  at  the  time  they  were 
so  taken  therefrom.17 

§  1963.    Notice  and  proofs  of  lose  required  to  be  furninhed 

to  insurer. 

Connecticut. 

Proof  of  loss  within  60  days  IB  also  a  requirement  for  the 
plaintiff's  recovery.  We  have  nothing  before  us  to  show  that 
any  particular  form  of  proof  of  loss  was  required  under  this 
policy  as  I  recall  the  evidence.10 

Missouri. 

If  you  find  and  believe  from  the  evidence  that  plaintiff  within 
60  days  after  ascertaining  the  loss  herein  sued  for  went  to  the 
agent  of  the  defendant  in  the  city  of  Kermett  and  offered  to 
make  proof  thereof  and  made  the  facts  known  to  the  defendant's 
agent  at  such  time  and  that  defendants  agent  then  and  there 
advised  plaintiff  that  he  need  not  make  a  report  of  the  loss  in 
writing  as  is  provided  in  said  policy  of  insurance  herein  nued 
upon  and  advised  plaintiff  to  take  the  matter  up  with  defend- 
ant's office  and  agent  in  the  city  of  St  Louis ;  and  further  find 
that  plaintiff  followed  such  instructions*  and  that  thereafter 
the  defendant  sent  its  agent  and  adjuster  to  make  an  inspection 
and  a  report  on  the  loss  claimed  by  plaintiff,  then  you  are  in- 
structed that  defendant  waived  that  portion  of  the  policy  herein 
sued  upon  requiring  notice  and  proof  of  loss  to  be  made  in 
writing.  Therefore  such  failure  to  make  such  proof  of  loss 
and  give  such  notice  in  writing  as  IB  provided  by  the  terms  of 
the  policy  is  no  defense  to  this  action. ** 

§  1964.    Return  of  vehicle  to  fnstired* 

The  defendant  must  have  failed  to  return  the  car,  or  offered 
to  have  returned  the  car*  in  substantially  the  same  condition 
in  which  it  was  at  the  time  it  was  stolen,80 

17  Fowler  v.  Potomac  Inn.  Co,  (Mo  lf  Fowler  v.  Potomac  Ins,  Co* 

App),  73  SW2d  830,  (MoApp),  73  SW2d  8S0. 

IS  Marion!  v,  Massachusetts  Fire  a°MartonI  v,  Ma»»tch«s«tt«  Fir® 

&  Marine  Ins.  Co.,  106  Conn  619#  138  &  Marina  Im*  C®,f  106  Conn  SI9» 

A  462.  188  A  462, 
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§  1965.    Fire  insurance  on  motor  vehicles. 

Georgia. 

(1)  Although  a  car  may  have  been  purchased  by  some  other 
person  and  there  may  have  been  some  use  of  it,  if  there  had 
been  no  depreciation  either  in  its  intrinsic  value  or  its  market 
value,  it  would  be  a  new  car.2 ' 

(2)  When  the  defendant  admits  the  issuance  of  the  policy 
and  that  a  fire  destroyed  the  property,  then  the  burden  would 
shift  to  the  defendant  to  show  any  reason  that  he  can  that  the 
policy  is  void,  that  is  that  it  is  not  liable  under  the  policy.    It 
would  be  your  duty  to  return  a  verdict  under  those  admissions 
for  the  plaintiff  for  the  amount  of  the  loss  unless  the  defendant 
shows  by  a  preponderance  of  the  evidence  that  for  some  reason 
set  out  in  his  answer  that  they  are  not  liable  under  that  policy 
of  insurance.22 

Missouri. 

If  the  jury  believe  from  the  evidence  that  the  automobile 
described  in  the  policy  sued  upon  and  mentioned  in  the  evidence 
was  totally  destroyed  by  fire  on  May  16,  19 — ,  and  that  on 
March  13,  19 — ,  and  on  May  16,  19 — ,  the  plaintiff  was  the 
sole  and  unconditional  owner  of  said  automobile,  your  verdict 
will  be  for  the  plaintiff,  unless  you  further  find  and  believe 
from  the  evidence  that  at  or  about  the  time  the  policy  sued  on 
was  issued,  plaintiff  represented  to  defendant's  agent  that  said 
automobile  was  purchased  by  plaintiff  in  December,  19 — ,  or 
that  said  automobile  was  new  when  purchased  by  plaintiff,  or 
that  said  automobile,  including  equipment,  had  actually  cost 
plaintiff  $2,000,  or  that  plaintiff  made  some  misrepresentations 
in  his  proof  of  loss,  introduced  in  evidence,  or  unless  you  find 
and  believe  from  the  evidence  that  said  automobile  was  burned 
by  the  plaintiff.23 

Oregon. 

It  is  for  you  to  determine,  first,  whether  or  not  those  repre- 
sentations were  made  by  the  plaintiff  or  the  plaintiff's  agent; 
and,  second,  whether  they  were  false ;  and,  third,  whether  they 
were  material.  In  determining  whether  those  representations 
were  made  by  the  plaintiff's  agent,  or  the  defendant's  agent, 
in  the  first  instance,  I  instruct  you  that  direct  evidence  is  not 
indispensable  to  prove  agency,  but  it  may  be  shown  by  circum- 
stances such  as  the  relations  of  the  parties  to  each  other  and 

2 '  Mechanics   Ins.    Co.   of   Phila-          22  Motors  Ins.  Corp.  v.  Turner,  96 
delphia  v.  Teat,  34  GaApp  361,  129      GaApp  6,  99  SE2d  503. 
SE  554.  23  Zackwik  v.  Hanover  Fire  Ins. 

Co.  (MoApp),  225  SW  135. 
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their  conduct  with  reference  to  this  subject-matter,  of  the 
business  in  hand.  If  you  find  from  the  evidence  in  this  case 
that  T.,  or  L.  &  Co.,  had  an  agreement  or  an  arrangement 
with  the  defendant  company  whereby  he  or  they  were  to  be 
paid  commissions  upon  business  he,  or  they,  brought  to  the 
defendant,  and  that  the  defendant  was  accustomed  to  write 
policies  of  insurance  upon  risks  solicited  by  T.f  or  L.  &  Co.,  or 
that  L.  &  Co.  turned  said  policy  over  to  him,  or  for  him  to 
deliver  and  receive  the  premiums  upon  such  policies,  then  TM  or 
L,  &  Co.,  was  the  agent  of  the  defendant  company,  and  you  would 
be  justified  in  so  finding,  if  you  find  those  to  be  the 


§  196gw    -  Insurable  interests,  title  to  property,  and  right  to 
proceeds.2* 

Missouri. 

If  the  jury  shall  find  and  believe  from  the  evidence  that  the 
chattel  mortgages  given  by  plaintiff  on  the  automobile  after 
the  date  of  policy  did  not  serve  to  increase  the  total  of  the 
mortgage  lien  against  the  said  car,  then  in  that  event  the  in- 
surance policy  sued  on  in  this  action  did  not  become  void  by 
the  giving  of  such  additional  chattel  mortgage  or  chattel 

mortgages. 

*  *     * 

If  the  jury  shall  believe  from  the  evidence  that  prior  to 
October  23,  19  —  ,  the  defendant  had  knowledge*  of  any  of 
the  defenses  pleaded  in  its  answer  and  proved  by  the  evidence, 
if  you  find  any  of  said  defenses  have  been  proved  by  the  evi- 
dence, and  thereafter,  on  October  23,  19—,  wrote  a  letter  to 
plaintiff's  attorney  denying  liability  in  thin  caune  on  the  ground 
that  defendant  mortgaged  said  automobile  on  May  22f  19—,  in 
the  amount  of  $158,65,  then  the  jury  are  instructed  that  if  they 
so  find,  the  defendant  has  waived  all  other  defenses  and  cannot 
avail  itself  of  them  in  this  case* 

*  *     * 

If  the  jury  find  from  the  evidence  that  one  G.  was  the 
adjuster  of  the  defendant  company  and  was  authorized  by  the 
company  to  look  into  or  examine  and  adjust  the  Joss  of  the 
automobile,  and  that  he  went  to  the  scene  of  the  ftre  and  met 
the  plaintiff  ;  and  if  you  further  believe  that  while  investigating1 
said  loss  as  said  adjuster  he  was  informed  of  the  date  of  the 
purchase  of  said  car  and  the  price  paid  for  it,  and  was  informed 

24  Williams  v.  Pacific  States  Fire  Shippers  Inn,  Co,»  13?  Kim  4f$2»  21 
Ins,  Co.,  120  Or  I,  261  F  268.  F2d  S76,  is  set  In  §  1961,  tupra, 

2fl  An  instruction  on  this  question 
taken  from   Elliott   v.   Bankers   & 
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of  the  giving  of  the  chattel  mortgage  of  $158.65  on  said  car ; 
and  if  you  further  believe  from  the  evidence  that  after  the  said 
adjuster  had  obtained  information  of  such  matters  he,  while 
acting  as  such  adjuster  for  defendant  herein,  directed  the 
plaintiff  to  stay  at  home  all  day  to  meet  him  and  to  mail  in  to 
defendant  the  insurance  policy  and  certificate  of  title,  and  that 
the  plaintiff  in  obedience  to  the  request  and  direction  of  the 
adjuster,  if  you  find  said  request  and  directions  were  made  and 
given,^  did  one  or  both,  and  if  you  believe  that  thereby  the 
plaintiff  was  put  to  extra  trouble  and  expense,  then  you  may 
find  that  defendant  waived  its  right  to  insist  that  the  policy 
sued  upon  is  void  because  of  those  matters  as  to  which  said 
adjuster  was  informed,  if  you  find  he  was  so  informed.26 


§  1967.    Extent  of  loss  and  liability  of  insurer. 

Missouri. 

If  you  find  for  the  plaintiff  on  the  policy,  and  further  find 
that  the  defendant  insurance  company  has  refused  to  pay  plain- 
tiff's loss;  and  if  you  find  that  such  refusal  was  wilful  and 
without  reasonable  cause,  as  the  facts  appeared  to  a  reasonable 
and  prudent  man  before  the  trial,  then  you  may,  in  addition  to 
the  amount  due  on  the  policy  and  interest,  allow  the  plaintiff 
damages  not  exceeding  10  per  cent  on  the  amount  of  the  loss 
and  a  reasonable  attorney  fee.27 

New  Jersey. 

There  is  some  talk  about  damages.  The  defense  claims  that 
each  year  the  damages  should  be  changed  and  diminished  some- 
what from  what  it  was  the  year  before.  The  plaintiff  says  that 
is  the  custom.  There  is  testimony  that  B.,  who  has  left  and  is 
not  around  here,  asked  $900  for  the  truck,  and  K.  testified 
that  it  was  worth  $600  in  his  opinion.  The  policy  calls  for 
$500.  So  it  is  for  you  to  say  what  you  would  consider  the 
plaintiff  should  have  if  you  say  that  she  is  entitled  to  anything. 
If  you  find  that  she  is  entitled  to  the  judgment,  bring  in  a  verdict 
for  what  you  consider  the  judgment  should  be.28 

26  Talbert  v.  General  Exch.  Ins.  said,  "This  instruction  may  be  some- 
Corp.  (MoApp),  75  SW2d  424.  what  legally  inartistic  but  we   are 

27  Talbert  v.  General  Exch.  Ins.  unable  to   comprehend  how  it  was 
Corp.  (MoApp),  75  SW2d  424.  harmful  to  appellant  [insurer].  The 

28  Leach  v.  Peoples  Fire  Ins.  Co.,  limit  of  its  responsibility  under  its 
9  NJMisc  909,  155  A  773.  In  holding  contract  of  insurance  was  $500.  . 
that  there  was  no  error  in  giving  The  verdict  was  for  $350." 

this  instruction  the  reviewing  court 
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§  1968.    Notice  and  proofs  of  loss  required  to  be  furnished 

to  insurer. 

New  Jersey. 

The  company  then  comes  in  and  says  that  because  of  the 
failure  to  send  in  a  formal  proof  of  loss,  plaintiff  is  not  entitled 
to  recover;  that  plaintiff  must  send  this  proof  of  loss  within 
60  days,  otherwise  she  cannot  recover.  In  these  policies  they 
have  a  lot  of  provisions  and  you  are  supposed  to  follow  them,  and 
to  follow  them  in  great  detail  means  considerable  trouble.  But 
in  a  way  you  should  follow  them.  Of  course  they  contend  that 
plaintiff,  having  charge  of  insurance  policies*,  should  have  known 
what  to  do,  but  she  testified  she  wrote  a  letter  in  which  she 
said  her  truck  was  burned  and  that  as  a  result  of  this  burning 
it  was  a  total  loss*  There  was  some  search  for  it  but  it  was 
not  found  and  I  do  not  know  whether  the  attorney  for  the  de- 
fendant is  conceding  that  such  a  letter  was  written.  If  you 
say  that  it  was  written,  i  would  say  that  it  is  sufficient  proof 
of  loss  for  you  to  bring  in  a  verdict,  if  you  find  her  entitled  to 
a  verdict.29 


Oregon. 

The  failure  of  the  plaintiff  in  this  case  to  sustain  the  truth 
of  her  statements  as  to  the  value  of  the  property  submitted  at 
the  time  of  the  preparation  of  proofs  of  loss,  doea  not  of  itself 
constitute  sufficient  evidence  of  false  swearing,*0 

*»  Leach  v.  Peoples  Fire  Ins,  Co,»  of  fraud.  Had  the  defendant  desfrtd 

9  NJMisc  908,  155  A  778.   In  hold-  to  haves  hud  the  jury  instructed  that 

ing-  that  there  was  no  error  In  giving  such  discrepancy  may  fonsttitutfr 

this  instruction  the  reviewing1  court  somn  tvidenet  of  fraud,  it  should 

said;    "We  are  unable  to  see  how  hava  called  th«  court's  attention  to 

there  was    anything-  erroneous    or  th©  matttr  at  tht  tim&  &nd  had  tht 

harmful  in  this  instruction.    Again  Instruction  qualified  In  that  manner. 

referring  to  the  act  of  1011,  swprm.  The  court  merely  iafd  that  the  plain- 

and  the  proofs,  we  think,  m  a  fact,  tiffs  fallurt  upon  th«  trial  to  prov* 

that  the  instruction  was  more  lib*  the  v&lu$  of  tht  property  m  »tmtud 

eral  toward  the  appellant  company  in  h©r  proof  of  lorn  wm»  not  in  ittttf 

[insurer]  than  otherwise."  atone    sufHeltnt   evidence    of    false 

»<>Gibbs  v.  First  Nat.  Ins.  Co.,  swearing,    This  implied  that  whtn 

151  Or  241,  47  P2d  943*   In  approv-  that  faet  was  considered  In  eonnee- 

inj?  this  instruction  the  reviewing-  tion  with  other  elrf  umstanets  in  the 

court  said:    "The  objection  is  that  case,  it  might  be  evidtnrt  of  a 

the  instruction  failed  to  state  that,  swearing,    In  view  of  mil  the 

although  there  was  a  discrepancy  mony  Sn  tht  ea»t  and  th® 

shown  between  the  proof  of  loss  tions  &iv©n  by  tht  court,  wt  do  not 

and  the  amount  or  extent  thereof  deem  the  Instruction  complufntd  of 

as  shown  on  the  trial,  such  discrep*  either  misleading  or  prejudfciftL" 
ancy  may  constitute  some  evidence 
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§  1969.    Payment  and  adjustment  of  loss. 

One  who  is  appointed  as  an  adjuster  of  an  insurance  com- 
pany has  power  to  determine  the  amount  of  the  loss  and  dam- 
age; and  his  action  in  agreeing  on  the  amount  of  the  loss  is 
binding  on  the  insurance  company  unless  the  authority  was 
by  the  insurance  company  limited  and  such  limitation  was 
brought  to  the  knowledge  of  the  person  dealing  with  him  as 
such  adjuster.  If  you  find  and  believe  from  the  evidence  that 
one  G.  was  appointed  by  defendant  as  its  adjuster  to  adjust  the 
loss  and  damage  in  this  case,  and  that  the  said  G.  while  so 
employed  did  meet  with  plaintiff  and  agree  with  him  to  pay 
him  as  loss  and  damage  to  said  automobile  the  sum  of  $315, 
and  that  defendant  would  pay  that  sum  in  settlement  of  said 
loss,  then  your  verdict  should  be  for  the  plaintiff  in  the  said 
amount  of  $315,  together  with  interest  thereon  at  the  rate  of  — 

per  cent  per  annum  from  August  10,  19 — ,  to  this  date. 

*     *     * 

If  the  jury  shall  find  and  believe  from  the  evidence  that 
the  Chevrolet  automobile  described  in  the  policy  of  insurance 
introduced  in  evidence  was  from  August  5,  19 —  up  to  and 
including  June  24,  19 —  owned  by  plaintiff,  and  was,  on  or  about 
June  24,  19 — ,  damaged  or  destroyed  by  fire  while  said  policy 
was  in  full  force  and  effect ;  and  if  you  further  find  and  believe 
from  the  evidence  that  thereafter  plaintiff  gave  to  defendant 
notice  of  said  loss  or  damage  and  made  claim  against  defendant 
under  said  policy  of  insurance ;  and  if  you  further  find  and  be- 
lieve from  the  evidence  that  thereafter  defendant  referred  the 
said  claim,  if  any,  to  its  adjuster,  and  that  said  adjuster,  if  you 
so  find,  agreed  with  plaintiff  that  defendant  would  pay  him 
for  his  automobile  $315,  and  that  the  defendant  would  pay  him 
immediately  or  shortly  thereafter  the  sum  of  $315  in  full  settle- 
ment of  his  claim  under  said  policy ;  and  if  you  further  find  and 
believe  that  the  defendant  accepted  said  offer,  if  any,  then  you 
are  instructed  that  the  agreed  amount,  if  any,  became  the 
amount  due  plaintiff  from  defendant  under  said  policy  of  in- 
surance, and  if  you  so  find,  your  verdict  should  be  for  the 
plaintiff  for  the  sum  of  $315,  together  with  interest  thereon 
at  the  rate  of  —  per  cent  per  annum  from  August  10, 19 —  to  this 
date.31 

§  1970.    Subrogation  of  insurer  to  right  of  action  of  in- 
sured. 

It  appears  without  dispute  that  a  fire  occurred  in  the  de- 
fendant's garage  and  it  burned  to  some  extent  and  damaged 

3 '  Talbert  v.  General  Exch.  Ins. 
Corp.  (MoApp),  75  SW2d  424. 
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a  Studebaker  automobile  owned  by  one  I,  The  automobile  was 
insured  by  the  plaintiff  insurance  company  against  loss  by  fire, 
and  the  plaintiff  settled  and  paid  the  loss  and  received  an  assign- 
ment of  any  claim  that  I.  had  against  the  defendant  on  account 
of  liability  for  causing  the  fire. 

If,  therefore,  the  defendant  by  himself  or  by  any  of  his 
employees  is  legally  liable  in  damages  for  causing  the  fire  in 
question,  then  the  plaintiff  is  entitled  to  recover  the  amount  of 
damage  done  to  the  automobile  by  the  fire  in  question* 

The  first  question  for  this  jury  to  decide  from  the  evidence 
is  whether  the  defendant,  or  any  of  his  employees,  caused  the 
fire  by  negligence.  Negligence  is  the  basis  of  liability  if  any 
liability  exists.  When  the  car  was  brought  to  defendant's  shop 
for  work  upon  it,  it  was  the  duty  of  the  defendant  and  his  em* 
ployees  to  use  ordinary  care  and  caution  to  do  the  car  no  damage. 
Ordinary  care  on  the  part  of  the  defendant  and  MB  employees 
under  the  circumstances  means  all  such  care  and  caution  as  are 
usually  employed  by  competent  automobile  mechanics  in  doing 
work  under  the  same  or  like  circumstances.  They  were  re- 
quired to  understand  the  nature  of  the  tools  and  other  means 
that  they  were  using  in  doing  the  work,  and  the  dangera  there- 
from that  are  ordinarily  known  and  understood  by  competent, 
careful  automobile  mechanics,  and  they  were  required  to  employ 
all  such  care  and  means  in  using  those  tools  as  are  ordinarily 
employed  to  avoid  damage  by  their  use. 

If  the  defendant  or  any  of  his  employees  failed  to  use  that 
degree  of  care  and  skill  and  thereby  produced  the  fire  in  ques- 
tion as  a  natural  and  probable  result  under  nueh  circumrttunces 
that  an  ordinarily  prudent  competent  mechanic  ought  reasonably 
to  have  expected  that  some  damage  might  probably  be  the 
result,  then  the  defendant  is  legally  liable  for  the  damage  done; 
otherwise  he  is  not* 

The  burden  is  upon  the  plaintiff  to  satisfy  the  jury  to  a 
reasonable  certainty  by  the  greater  weight  of  the  evidence  on 
the  question  that  the  defendant,  or  his  employee,  wan  negli- 
gent and  thereby  proximately  produced  the  damage.  Until  you 
are  so  satisfied,  you  cannot  properly  return  a  verdict  for  the 
plaintiff.  If  you  become  so  satisfied  it  ia  your  duty  to  return  a 
verdict  for  the  plaintiff. 

In  case  you  find  for  the  plaintiff,  it  will  be  your  duty  to  asueas 
the  damages  done  to  the  car, 

The  rule  for  assessing  such  damage  SB  to  place  a  true  valua- 
tion upon  the  car  at  the  time  when  it  was  received  Into  the  shop 
and  then  the  true  value  of  that  car  after  the  damage  was  done* 
and  the  difference  between  the  two  constitutes  the  damage 
resulting. 
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Evidence  has  been  received  here  to  show  that  parts  of  the 
car  were  damaged  and  what  would  be  the  probable  cost  of 
repairs.  That  was  received  only  to  assist  you  in  forming  a 
correct  judgment  as  to  the  total  amount  of  damages  done.  The 
cost  of  repairs  may  or  may  not  be  the  amount  of  damage  actually 
done  to  the  car.  The  rule  is,  as  I  stated  at  the  beginning,  the 
difference  between  the  value  of  the  car  just  before  the  fire  and 
its  value  right  there  immediately  after  the  fire.32 

§  1971.    Insurance  of  motor  vehicles  against  injury  from  causes 
other  than  fire. 

Some  question  was  raised  during  the  trial  as  to  the  right  of 
the  plaintiff  to  maintain  this  action  to  recover  damages  to  her 
automobile  because  of  collision  insurance  on  her  car,  for  which 
she  received  some  payment.  But  it  now  appears  that  any  right 
obtained  by  the  insurance  company  has  been  assigned  to  the 
plaintiff  and  that  she  has  the  same  right  to  maintain  this 
action  and  recover  all  of  the  damages  suffered  by  her  at  the 
time  of  the  collision  as  she  would  have  had  in  case  there  had 
been  no  insurance  in  existence.33 

§1972.    Right  of  action  of  insurer  against  wrong-doer; 

subrogation;  assignment  by  insured. 

On  September  20,  19 — ,  at  the  intersection  of  Seventh  and 
Hamilton  streets,  in  this  city,  two  automobiles  collided.  One 
car  was  owned  by  E.  A.  and  was  being  operated  by  J.  K.,  to 
whom  it  had  been  loaned.  The  other  car  was  owned  and  operated 
by  R.  G.  The  A.  car  was  seriously  damaged.  The  plaintiff, 
I.  &  E.  Ins.  Co.,  had  in  force  at  the  time  an  insurance  policy  on 
the  A.  car,  providing  for  payment  of  damage  to  him  in  the  event 
of  the  car  being  damaged  by  collision.  The  insurance  company 
paid  to  E.  A.  an  amount  agreed  upon  as  the  damages  done  to 
A/s  car,  less  the  sum  of  $15.00  which  the  policy  provided  for 
deducting,  and  the  plaintiff  took  an  assignment  of  the  cause  of 
action,  if  any,  existing  on  behalf  of  E.  A.  against  the  defendant 
R.  G.,  based  upon  alleged  negligence  of  R.  G.  in  producing  the 
collision,  and  it  seeks  to  recover  in  this  action  the  damages  done 
to  the  A.  car.  The  plaintiff  claims  that  the  defendant  R.  G. 
was  negligent  in  his  manner  of  operating  his  automobile  and 
that  he  thereby  produced  the  collision. 

Three  questions  will  now  be  submitted  to  you  for  the  purpose 
of  having  you  find  from  the  evidence  whether  the  defendant 
R.  G.  by  negligence  on  his  part  produced,  or  contributed  to  pro- 

32  Northwestern  Nat.  Ins.  Co.  v.  33  Buzinski  v.  Sorges,  Circuit 
Grengs,  Circuit  Court,  Marathon  Court,  Marathon  County,  Wisconsin. 
County,  Wisconsin. 
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duce  the  collision,  and  for  determining  what  the  amount  of  the 
damages  to  the  A.  car  was*34 

§  1973.    Automobile  liability  insurance. 
Illinois. 

The  jury  are  instructed  that  if  you  find  from  a  preponder- 
ance of  the  evidence  that  J.  E.,  by  her  previous  acts  and  course 
of  conduct,  gave  implied  permission  to  said  G.  D.  P.  to  drive  her 
automobile  that  day  in  question,  then  you  are  instructed  that 
the  said  G,  D.  F,  was  legally  operating  said  automobile  with  the 
permission  of  the  named  insured,  J.  E.38 

Indiana. 

The  court  instructs  the  jury  that  the  following  provision  is 
contained  in  the  policy  of  insurance  sued  upon: 

"III.  Definition  of  'Insured/  The  unqualified  word  'In- 
sured' wherever  used  in  coverages  A  and  B  and  in  other 
parts  of  this  policy,  when  applicable  to  such  coverages,  in- 
cludes the  named  Insured,  and  except  where  specifically 
stated  to  the  contrary,  also  includes  any  person  while  using 
the  automobile  and  any  person  or  organization  legally  re- 
sponsible for  the  use  thereof,  provided  the  actual  use  of 

the  automobile  is  with  the  permission  of  the  named  insured, 
*    *    *» 

The  court  charges  you  that  because  of  this  provision  in  the 
policy  of  insurance,  if  you  find  from  a  fair  preponderance  of  the 
evidence  bearing  upon  that  issue,  that  at  the  time  of  the  acci- 
dent in  controversy  one  0*  P,  B.  was  driving  and  operating  the 
19  —  Plymouth  automobile,  mentioned  in  said  policy  of  insur- 
ance, with  the  permission  of  the  named  insured  in  said  policy 
of  insurance,  and  that  all  terms  of  said  policy  had  been  duly 
complied  with,  then  the  plaintiff  is  entitled  to  recover  in  this 
case  the  amount  of  each  of  said  judgments  sued  upon,  together 
with  interest  thereon  from  the  date  said  judgments  were 
rendered* 

*    *    * 

The  court  charges  the  jury  that  in  determining  whether  or 
not  the  said  0.  P*  B,  was  driving  said  automobile  at  the  time 
of  the  accident  described  with  the  permission  of  the  named 


34  Importers  &  Exporters  Ing,  Co,  The  policy  In  question 

v.  Goetseh,  Circuit  Court,  Marathon  an  omnibus  clause  making  the  In- 

County,  Wisconsin.  surane©  available  to  any  person  op- 

3a  Goff  v.  New  Amsterdam  Cai-  erating-    the    scheduled    automobile 

uaity  Co.,  S18  IllApjp  680,  48  NEM  with  the  consent  of  the  assured,  The 

$84,  defense  of  the  Insurance  company 

was  that  there  wag  no  such  content, 
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insured  in  said  policy  of  insurance,  such  permission  did  not 
necessarily  have  to  be  given  by  the  said  Dora  G.,  the  named 
insured,  to  the  said  0.  P.  B.,  but  if  you  should  find  from  the  evi- 
dence bearing  upon  that  issue  that  the  said  Dora  G.  gave  blanket 
authority  to  her  husband,  Edward  G.,  to  give  permission  to 
whomsoever  he  chose,  and  you  should  further  find  that  the 
said  Edward  G.,  pursuant  thereto,  gave  permission  to  the  said 
O.  P.  B.  to  drive  said  Plymouth  automobile,  then,  the  said 
O.  P.  B.  was  driving  with  the  permission  of  the  said  Dora  G., 
the  named  insured,  and  under  such  circumstances  you  should  so 
find. 

*     *     * 

The  court  charges  the  jury  that  if  you  should  find  from  a 
fair  preponderance  of  the  evidence  bearing  upon  that  issue 
that  Edward  G.  gave  permission  to  the  said  0.  P.  B.  to  drive 
said  automobile,  at  the  time  of  the  accident  described,  and  you 
should  further  find  that  at  the  time  said  Edward  G.  turned  the 
keys  over  to  the  said  0.  P.  B.  the  said  Dora  G.  was  present  and 
saw  and  heard  all  of  said  transaction  and  knew  that  her  hus- 
band was  permitting  said  0.  P,  B.  to  use  said  car,  then,  under 
such  circumstances,  the  said  0.  P.  B.  was  using  the  said  auto- 
mobile with  the  permission  of  not  only  the  said  Edward  G.,  but 
also  the  said  Dora  G.,  even  though  the  said  Dora  G.  was  silent 
at  said  time.36 

Missouri. 

If  you  find  from  the  evidence  that  on  or  about  June  1,  19 — , 
defendant,  through  its  agent  L.  S.  D.,  solicited  plaintiff  E.  E.  P. 
E.  Co.  to  renew  the  aforesaid  policy;  and  that  plaintiff  and 
defendant  then  and  there  agreed  that  said  policy  would  be  re- 
newed effective  for  one  year  from  June  10,  19 — ;  and  that  on  or 
about  June  10,  19 — ,  plaintiff  notified  defendant  that  the  re- 
newal policy  had  not  yet  been  received,  and  defendant  through 
its  said  agent  L.  S.  D.  stated  to  plaintiff  that  there  would  be 
some  delay  in  delivering  the  policy,  but  that  the  risk  was  bound 
and  plaintiff  was  covered  during  the  said  renewal  period  under 

36  American  Employers  Ins.   Co.  plaintiff  was  injured,  and  thereafter 

v.   Cornell,  225   Ind.  559,   76   NE2d  judgments    were   recovered    against 

562,   affirming  judgment  for  plain-  the  driver.   Supplemental  action  was 

tiff.  commenced  on  the  policy  of  insur- 

In  the  case  cited,  the  wife  owned  ance     to     recover     the     judgments 

the  automobile,  that  is,  the  title  was  against  the  driver.    The  issue  was 

in  her  name,  and  she  was  the  named  whether  or  not  the  driver  had  per- 

insured  in  the  policy.    She  did  not  mission  from  the  named  insured  to 

drive  a  car,  and  she  testified  that  operate  the  car.    The  verdict  of  the 

her  husband  had  full  control  of  it.  jury    established   the  fact  of    such 

The  husband  permitted  another  lady  permission, 
to   drive   it,    and  while   so    driving 


§  1974  INSTRUCTIONS— CIVIL   ACTIONS  64 

the  same  general  terms  as  in  the  aforesaid  policy  expiring  June 
10,  19—;  and  if  you  further  find  that  plaintiff  and  defendant 
at  said  time  understood  and  agreed  that  upon  presentation  by 
defendant  to  plaintiff  of  a  bill  therefor,  plaintiff  would  pay  the 
premium  to  defendant  for  said  renewal,  at  defendant's  cus- 
tomary rate;  and  that  the  amount  of  said  premium  would  be 
calculated  and  determined  by  defendant  after  an  investigation 
and  ascertainment  by  defendant  of  certain  information  with 
respect  to  the  total  number  of  plaintiff's  employees,  and  with 
respect  to  the  percentage  of  such  employees  using  their  own 
automobiles  on  plaintiff's  business;  and  if  you  further  find  that 
defendant  extended  credit  to  plaintiff  for  the  payment  of  pre- 
mium for  said  renewal,  and  that;  ever  since  said  agreement 
plaintiff  has  been  and  is  now  ready,  able,  and  willing  to  pay 
defendant  said  premium  upon  presentation  of  a  bill  therefor  by 
defendant,  and  that  plaintiff  within  a  reasonable  time  offered 
to  pay  said  premium  to  defendant,  and  if  you  find  [other  facts 
hypothesized  in  the  charge,  about  which  there  was  no  contro- 
versy] your  verdict  should  be  for  the  plaintiff.17 

Ohio. 

The  burden  of  proof  in  this  case  is  upon  the  plaintiff  S.  G,t 
and  before  the  plaintiff  would  be  entitled  to  recover  a  verdict 
at  your  hands  he  must  prove  to  you  by  a  preponderance  of  the 
evidence  the  material  allegations  of  his  petition.  In  order  to 
entitle  the  plaintiff  to  recover  in  thin  action  he  must  prove  to 
you  by  a  preponderance  of  the  evidence  that  on  June  13f  19-—, 
at  the  time  of  the  accident  to  the  G.  boy,  the  defendant  T.  was 
insured  against  loss  or  damage  on  account  of  bodily  injury  of 
any  person  caused  by  the  accident  of  T,  If  the  plaintiff  does 
prove  these  matters  and  things  to  you  by  a  preponderance  of  the 
evidence  then  he  would  be  entitled  to  recover  a  verdict  at  your 
hands  against  the  defendant  in  the  sum  of  $7000  together  with 
interest  thereon  from  November  23,  19—  up  to  the  present 
time.  If  the  plaintiff  fails  to  prove  these  matters  to  you  by 
a  preponderance  of  the  evidence,  then  the  plaintiff  cannot 
recover,  and,  in  such  event,  your  verdict  should  be  for  the 
defendant.38 

§  1974.    Nature  and  cause  of  in  jury  and  extent  of  liability 

of  insurer, 

If  you  believe  from  the  evidence  that  at  the  time  *L  injured 
the  plaintiff  he  was  operating  the  automobile  with  the  express 

37  Massachusetts  Bonding-  <fe  Ins*         9*  Eoya!  Jndum.  Co,  v,  Goodman, 
Co.  v.  R.  E.  Parsons  Elec.  Co,,  61     32  OhApp  316,  168  HE  61. 
F2d  264,  92  ALR  218, 


65  MOTOR  VEHICLE   INSURANCE  §  1975 

or  implied  permission  of  the  insured,  N.  R.,  mentioned  in  the 
insurance  policy  issued  by  the  defendant;  that  the  plaintiff 
obtained  a  judgment  against  J.  for  such  injuries;  that  she  has 
been  unable  to  collect  on  said  judgment  because  of  J/s  insolvency, 
then  you  must  find  for  the  plaintiff  and  fix  her  damages  at  the 
amount  of  said  judgment,  with  interest  thereon  from  the  date 
thereof,  and  the  costs,  unless  you  believe  from  the  evidence  that 
at  the  time  she  was  injured  she  was  being  carried  for  pay  or 
some  other  consideration. 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon 
the  plaintiff  to  prove  affirmatively  by  a  preponderance  of  the 
evidence  that  the  trip  from  Norfolk  to  Suffolk  and  return  at  the 
time  of  the  accident  was  being  made  with  the  permission  of  N.  R. 
If,  after  hearing  all  the  evidence,  you  are  of  opinion  that  the 
plaintiff  has  failed  to  bear  this  burden  of  proof,  you  should  find 
for  the  defendant.39 

§  1975.    Duties  of  insured  after  collision  or  injury. 

Michigan. 

You  have  a  right  to  take  into  consideration  all  of  the  facts  and 
circumstances  in  this  case.  You  have  a  right  to  take  into  con- 
sideration whatever  information  was  given  to  the  insurance 
company  through  T.,  who  has  represented  the  S.'s,  and  who  was 
afterwards  substituted  by  the  attorneys  for  the  insurance  com- 
pany. You  have  a  right  to  take  into  consideration  any  informa- 
tion that  was  given  to  the  attorneys  who  represented  the  insur- 
ance company  in  the  state  of  Florida.  You  have  a  right  to  take 
into  consideration  what  was  done  in  the  state  of  Florida  in  the 
way  of  obtaining  depositions  in  preparation  for  trial. 

*     *     * 

The  first  question  is  this: 

Did  the  defendant  insurance  company,  after  the  com- 
mencement of  the  suit  by  S.  P.  against  the  S.'s  and  prior  to 
May  11,  19 — ,  when  judgment  was  rendered,  request  the 
S.'s  to  aid  in  securing  evidence  of  material  things  which 
they  neglected  or  refused  to  do  ? 

If  so,  there  was  a  breach  of  a  material  provision  of  the  con- 
tract which  would  bar  a  recovery  in  this  case. 

39  Cartos  v.  Hartford  Ace.  &  In-  word  'permission'  by  the  adjective 
dem.  Co.,  160  Va  505,  169  SE  594.  'implied/  but  the  court  committed 
In  approving-  this  instruction  the  no  reversible  error  in  giving  the  in- 
reviewing  court  said :  "It  would  have  struction  in  the  form  in  which  it  was 
been  better  to  have  qualified  the  given." 
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The  second  question  is  this: 

Did  the  defendant  insurance  company  after  the  com- 
mencement of  this  suit  and  prior  to  May  11,  19 — ,  request 
the  S/s  to  aid  in  securing  the  attendance  of  witnesses  for 
the  trial  of  the  case,  which  the  S/s  refused,  neglected,  or 
failed  to  do? 

If  so,  that  was  a  breach  of  a  material  provision  of  the  contract, 
which  would  bar  a  recovery  in  this  case. 

The  third  question  is  this: 

Did  the  S.'s  after  the  commencement  of  this  suit  against 
them  and  prior  to  May  11,  19—,  when  requested  so  to  do 
by  the  defendant  insurance  company,  fail,  refuse,  or 
neglect  to  give  or  furnish  the  cooperation  and  assistance 
which  the  contract  of  insurance  provided? 

If  so,  then  that  was  a  breach  of  a  material  provision  of  the 
insurance  contract  which  would  bar  a  recovery  in  this  case. 
These  questions  and  your  answers  thereto  strike  to  the  heart 
of  and  constitute  the  meat  of  this  lawsuit.40 

Washington. 

If  you  find  from  a  preponderance  of  the  evidence  that  notice 
in  writing  as  provided  by  the  policy  wan  not  given  the  defendant 
immediately  following  the  happening  of  the  accident  in  question, 
then  your  verdict  will  be  for  the  defendant,  unless  you  find  there 
was  a  waiver  of  notice  as  hereinafter  referred  to  in  these  instruc- 
tions. 

The  word  "accident"  referred  to  in  the  policy,  of  which  imme- 
diate written  notice  is  required  to  be  made,  does  not  mean  every 
accident  or  mishap,  casualty,  or  misadventure  occurring  without 
bodily  injury.  If  no  apparent  injury  occurred  from  the  mishap 
and  there  was  no  reasonable  ground  for  believing  at  the  time 
that  bodily  injury  would  result  from  the  accident,  there  was  no 
duty  upon  the  assured  to  notify  the  insurer.  If  the  accident 
would  not  in  an  ordinary  mind  induce  a  reasonable  belief  that 
it  might  result1  in  bodily  injury,  there  was  no  obligation  on  the 
part  of  the  assured  to  notify  the  insurance  company.  The  duty 
of  the  assured  under  such  circumstances  with  respect  to  giving 
notice  is  performed  if  he  gives  notice  within  a  reasonable  time 
after  he  becomes  aware  in  the  exercise  of  ordinary  care  of  the 
serious  aspect  of  the  injury  suggestive  of  a  possible  claim  for 
damages  under  the  policy- 

40  Peters   v,   Sturmer,  263   Mich 
494,  248  NW  875. 
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If  you  further  find  that  the  assured,  in  the  exercise  of  ordi- 
nary care,  did  not  become  aware  of  the  serious  aspect  of  the 
injury  to  G.  L.  until  a  letter  was  received  from  her  attorney  and 
the  summons  and  complaint  in  her  action  against  the  assured 
was  received,  and  that  within  a  reasonable  time  thereafter  said 
papers  were  taken  in  person  to  the  office  of  the  insurance  com- 
pany in  Seattle,  Washington,  and  a  verbal  report  of  the  accident 
made  and  that  the  insurance  company  denied  liability  solely  be- 
cause it  claimed  to  have  received  no  notice  either  written  or 
verbal  of  the  accident  prior  thereto,  then  you  are  instructed 
that  such  conduct  on  the  part  of  the  insurance  company  would 
amount  to  a  waiver  of  the  requirement  in  the  policy  that  the 
report  of  the  accident  be  made  in  writing  and  the  plaintiff  would 
be  entitled  to  recover  in  this  case.4  * 

§  1976.     Instructions  concerning  insurance  when  insurer  is 

not  a  party  to  the  action.42 

Massachusetts. 

I  would  like  to  have  you  bear  in  mind  that  in  considering  the 
assessment  of  damages,  if  you  come  to  that  point,  you  treat 
the  case  as  though  there  had  not  been  any  reference  to  the  insur- 
ance company  in  the  thing  at  all.  Treat  the  thing  wholly  on  its 
merits  as  though  Mrs.  C.  had  never  elected  to  receive  compensa- 
tion from  the  insurance  company.  If  you  get  to  the  point  of 
assessing  damages,  assess  them  with  reference  to  the  right 
Mrs.  C.  has,  as  widow  and  administratrix,  to  recover,  determine 
it  as  though  there  had  not  been  any  question  of  insurance  here 
at  all.43 


§  1977.     Reserved. 

§1978.     Life  insurance — Application  for  policy;  misrepresenta- 
tions in  obtaining  policy. 

Alabama. 

Unless  you  believe  from  the  evidence  to  your  reasonable  satis- 
faction that  the  insured  made  the  alleged  misrepresentations 
complained  of  by  the  defendant  with  the  actual  intent  to  deceive, 
then  you  cannot  consider  such  misrepresentations,  unless  the 
risk  of  loss  was  thereby  increased.44 

41  Larson  v.  New  Jersey  Fidelity          43  Christensen    v.    Bremer,    263 
Plate  Glass  Ins.  Co.,  167  Wash  86,      Mass  129,  160  NE  410. 

8  P2d  985.  44  National  Life  &  Ace.  Ins.  Co. 

42  See    §  333,   supra,   and    §  2712,      v.  Albert,  219  Ala  189,  121  S  708. 
infra. 
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Arkansas. 

If  you  find  from  a  preponderance  of  the  evidence  that  in  reli- 
ance upon  these  representations  the  defendant  company  issued 
to  the  said  R.  W.  its  policy  No.  62687590  in  the  sum  of  $500, 
payable  to  the  plaintiff  as  beneficiary  therein,  and  you  further 
find  from  a  preponderance  of  the  evidence  that  the  answers 
given  in  said  applications  by  the  insured  R*  W.  were  false  and 
untrue  and  were  knowingly  and  wilfully  made  by  him  for  the 
purpose  of  obtaining  said  policy  of  insurance  with  intent  to 
deceive  this  defendant,  then  the  plaintiff  cannot  recover  on  the 
first  count  of  her  amended  complaint  and  your  verdict  will  be 
for  the  defendant  M,  Life  Ins,  Co. 

You  are  instructed  that  if  you  find  from  a  preponderance  of 
the  evidence  that  on  February  6,  19—,  the  defendant  company 
issued  to  R,  W.  its  industrial  policy  No.  113986314  in  the  Bum 
of  $880,  and  that  the  insured  R»  W.  was  not  on  the  date  of  said 
policy  in  sound  health  or  before  the  date  thereof,  and  within  two 
years  from  the  date  of  said  policy  had  been  attended  by  a  physi- 
cian for  any  serious  disease  or  complaint,  or  had  had  any 
pulmonary  disease,  then  the  plaintiff  cannot  recover  and  your 
verdict  will  be  for  the  defendant  on  the  second  count  of  said 
amended  complaint. 

You  are  instructed  that  if  you  find  from  a  preponderance  of 
the  evidence  that  on  March  18f  19 — ,  the  defendant  company 
issued  to  R,  W,  its  industrial  policy  No*  114298203  in  the  sum 
of  $114,  and  that  the  insured  R.  W,  was  not  on  the  date  of  said 
policy  in  sound  health,  or  before  the  date  thereof*  and  within  two 
years  from  the  date  of  said  policy,  had  been  attended  by  a 
physician  for  any  serious  disease  or  complaint,  or  had  had  any 
pulmonary  disease,  then  the  plaintiff  cannot  recover  and  your 
verdict  will  be  for  the  defendant  on  the  third  count  of  said 
amended  complaint »45 

California* 

A  man  might  have  a  Blight  cold  in  the  head  or  a  slight  head- 
ache that  in  no  way  seriously  affected  his  health  or  interfered 
with  his  usual  avocations,  and  might  be  forgotten  in  a  week  or 
month,  which  might  be  of  BO  trifling  a  character  as  not  to  con- 
stitute a  sickness  or  a  disease  within  the  meaning  of  the  term, 
as  used,  and  which  the  party  would  not  be  required  to  mention 
in  answering  the  questions.  But,  again,  he  might  have  a  cold 
or  a  headache  of  so  serious  a  character  as  to  be  a  sickness  or 
disease  within  the  meaning  of  those  terms  as  used  which  it  would 

40  Metropolitan  Life  Ins.  Co,  v, 
Waddell,   100   Ark   1177,  79   SW2d 

727. 
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be  his  duty  to  mention,  and  a  failure  to  mention  which  would 
make  his  answer  false.46 

Georgia. 

(1)  The  condition  in  a  policy  of  insurance  that  the  policy  shall 
not  take  effect  unless,  on  the  date  of  issue,  the  insured  is  alive 
and  in  sound  health  refers  to  a  change  in  the  applicant's  health 
between  the  time  of  taking  the  application  for  insurance  and  the 
date  of  the  issuance  and  delivery  of  the  policy,  and  is  unavailable 
as  a  defense  unless  it  is  shown  that  the  insured's  disease  devel- 
oped during  that  interval.    In  this  case,  I  charge  you  that,  if 
Mrs.  D.  S.  was  in  the  same  condition  of  health  at  the  time  of 
the  issuance  and  delivery  of  the  policy  of  insurance  that  she 
was  at  the  time  of  the  signing  of  the  application,  it  would  not 
be  a  ground  for  voiding  the  policy  because  of  the  provision  that 
the  policy  would  not  take  effect  unless  she  was  alive  and  in 
sound  health  on  the  date  of  the  issue.47 

(2)  You  inquire  first,  and  determine,  whether  or  not  the  evi- 
dence shows  that  this  application  was  made  while  he  was  on 
the  B.  farm.    If  it  was,  then  you  will  ascertain  whether  or  not 
it  was  material,  and  a  material  representation  is  one  that  would 
influence  a  prudent  insurer  in  determining  whether  or  not  to 
accept  a  risk  or  to  fix,  in  some  cases,  the  premiums,  in  the  event 
of  such  acceptance.    Now,  then,  if  it  has  been  established  by 
the  evidence  that  this  application  was  made  while  this  man  was 
on  the  chain-gang,  and  that  the  man  receiving  the  application  did 
not  know  the  fact  that  he  was  on  the  chain-gang,  if  he  was 
there,  and  would  have  been  influenced  by  such  fact  not  to  accept 
the  risk  and  issue  the  policy,  then  the  company  would  be  excused 
from  paying  on  that  particular  ground.48 

Illinois. 

(1)  If  you  find  from  the  evidence  that  the  agent  of  the 
defendant  insurance  company,  Mr.  M.,  was  vested  with  the  duties 
and  had  the  authority  to  solicit  insurance  of  the  deceased  and  to 
collect  premiums  on  said  policies  of  the  assured,  then  the  defend- 
ant insurance  company  would  be  chargeable  with  any  knowledge 
that  the  said  agent  may  have  had  pertaining  to  the  medical 
attention,  hospitalization  or  diseases  prior  to  the  date  of  the 
application  for  insurance.49 

46  Manhattan    Life    Ins.    Co.    v.  48  Bankers  Health  &  Life  Ins.  Co. 
Francisco,  17  Wall  (84  US)   672,  21  v.  Brown,  49  GaApp  294,  175  SE  387. 
Led  698.  49  Colky  v.  Metropolitan  Life  Ins. 

47  National  Life  &  Ace.  Ins.  Co.  v.  Co.,  320  IllApp  120,  49  NE2d  830. 
Strickland,  91  GaApp  179,  85  SE2d 

461. 
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(2)  Where  an  agent  of  an  insurance  company  having  real  or 
apparent  authority  to  receive  an  application  for  insurance  Is 
truly  informed  by  the  assured  of  the  facts  relating  to  the  risk, 
but  the  agent  incorrectly  states  them  in  a  written  application 
for  insurance  prepared  by  him  and  without  the  knowledge  or 
consent  of  the  assured,  the  insurance  company  is  estopped  from 
insisting  upon  a  forfeiture  of  the  policy  issued  upon  such  appli- 
cation on  account  of  such  statement80 

Indiana. 

The  answers  or  statements,  if  any  made  by  said  H.,  to  the 
questions  set  out  in  his  said  application  as  alleged  in  the  third 
paragraph  of  his  answer  are  construed  by  the  law  in  this  state 
as  warranties,  and  cannot  be  deviated  from,  whether  material  or 
immaterial,51 

Iowa. 

(1)  Before  the  defendant  will  be  entitled  to  a  verdict  in 
this  case  it  must  prove  by  a  preponderance  of  the  evidence  each 
of  the  following  propositions; 

1.  That  the  deceased,  W,  J.  K,t  made  to  the  defendant's  exam- 
ining physician,  Dr,  G*  H,  A.,  the  representations  or  statements 
charged  in  the  answer  of  defendant*  or  some  of  them,  as  set 
forth  in  the  statement  of  the  issues  herein* 

2.  That  such  statements  made  to  the  examining  physician 
were  false  and  untrue  at  the  time  HO  made, 

3.  That  at  the  time  said  statements  were  made  to  the  examin- 
ing physician  the  said  W.  J*  K,  knew  the  same  to  be  false. 

4.  That  such  statements  and  representations  were  made  by 
the  said  W.  J,  K,  with  intent  to  deceive  the  said  examining  physi- 
cian. 

5.  That  the  examining  physician  relied  on  said  statements, 
or  some  of  them,  and  was  induced  thereby  to  issue  a  certificate 
of  health  and  report  that  the  said  W,  J*  K.  was  a  first  class  risk. 

If  the  defendant  has  failed  to  prove  each  and  all  of  the  fore- 
going propositions  by  a  preponderance  of  the  evidence  then  your 
verdict  in  this  case  will  be  for  the  plaintiff;  but  if  the  defendant 
has  proven  each  and  all  of  the  foregoing  propositions,  then  your 
verdict  will  be  for  the  defendant*82 

(2)  If  it  is  shown  by  the  fair  preponderance  of  the  evidence 
that  in  his  answer  to  any  one  or  more  of  the  interrogatories 
which  are  charged  by  the  defendant  as  having  been  untruth- 

*°Koyal  Neighbors  v.  Bonmn,  76         *'  Modern  Woodmen  v.  Hall,  190 
XHApp  56Sf  affd.  in  177  111  27,  52      Iml  498,  ISO  NE  849. 
NE  264,  60  AmSt  201.  *a  Kayser  v.  Occidental  Life  Ins, 

Co.,  234  la  310,  12  NW2d  582. 
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fully  answered,  the  applicant  W.  L.  answered  them,  knowing  at 
the  time  that  the  answer  so  given  by  him  was  false  and  untrue, 
or  if  he  in  making  such  answers,  or  any  one  of  them  knowingly 
concealed  any  fact  which  he  was  in  good  faith  at  the  time  re- 
quired to  state,  then  the  plaintiff  cannot  recover.53 

Kansas. 

The  words  "sound  health"  mean  that,  aside  from  slight 
troubles  or  infirmities  not  usually  ending  in  serious  consequences, 
the  insured  must  have  been  free  from  diseases  or  ailments  tend- 
ing seriously  to  weaken  or  impair  his  constitution.54 

Kentucky. 

The  plaintiff  can  recover  unless  she,  in  her  application  to 
said  company  for  insurance,  falsely  and  wilfully  made  answers 
to  the  questions  submitted  in  said  application,  which  were  sub- 
stantially untrue  and  upon  which  answers  the  defendant  com- 
pany relied,  and  were  induced  by  said  wilful  false  answers  to 
issue  said  policy,  in  which  latter  case  the  jury  should  find  for 
the  defendant.55 

Massachusetts. 

If  the  insured,  B.  P.  B.,  was  not  in  sound  health  on  July  19, 
19 — ?  the  defendant  is  entitled  to  a  verdict  in  its  favor. 

*     *     * 

If  on  July  19,  19—,  the  insured,  B.  P.  B.,  had  cystic  disease 
of  the  kidneys,  or  had  cystic  degeneration  of  the  kidneys,  or  had 
tumors  of  the  kidneys,  he  was  not  in  sound  health  on  that  day, 
and  the  defendant  is  entitled  to  a  verdict  in  its  favor.56 

Michigan. 

(1)  I  instruct  you  that  if  you  believe  from  a  preponderance 
of  the  evidence  that  at  the  time  the  policy  in  suit  was  issued, 
the  insured,  J.  K,  was  addicted  to  the  use  of  stimulants  to  excess, 
then  your  verdict  must  be  for  the  defendant,   "No  cause  of 
action."57 

(2)  It  is  not  the  duty  of  an  applicant  for  insurance  to  advise 
the  insurance  company  of  every  time  he  consults  a  physician 
for  some  temporary  indisposition ;  but  is  his  duty  to  advise  them, 

53  Ley  v.  Metropolitan  Life  Ins.  5G  Barker    v.    Metropolitan    Life 
Co.,  120  la  203,  94  NW  568.  Ins.  Co.,  188  Mass  542,  74  NE  945. 

54  Van  Ross  v.  Metropolitan  Life  57  Krajewski  v.  Western  &  South- 
Ins    Co  ,  134  Kan  479,  7  P2d  41,  81  ern  Life  Ins.  Co.,  241  Mich  396,  217 
ALR  821.  NW  62. 

65  Metropolitan  Life  Ins.  Co.  v. 
Cleveland's  Admr.,  226  Ky  621,  11 
SW2d  434. 
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in  answer  to  that  question,  every  time  that  he  has  consulted  a 
physician  relative  to  any  serious  ailment,  such  as  I  have  spoken 
of ;  and,  if  you  find  that  the  disease  with  which  N.  L  B,  was  then 
suffering  was  such  a  disease  as  would  affect  his  general  health, 
then  it  would  be  his  duty  to  have  advised  the  company  that  he 
had  been  attended  by  Dr.  W**8 

(3)  If  you  find  by  a  preponderance  of  the  evidence  that  J.  W. 
H.  had  syphilis,  whether  he  knew  it  or  not,  on  or  prior  to  July  6, 
19 — 9  the  date  when  he  signed  the  application  in  this  case,  then 
your  verdict  should  be  for  the  defendant,  "No  cause  of  action/' 
If  you  find  that  the  defendant  has  not  established  that  on  or 
prior  to  July  6,  J*  W.  H*  had  syphilis,  then  your  verdict  should 
be  for  the  plaintiff  for  the  amount  I  have  mentioned ;  and,  as 
I  said  before,  to  determine  that  question  consider  all  the  evidence 
in  the  case,  the  oral  testimony  of  the  witnesses,  and  the  testi- 
mony produced  by  the  depositions  in  the  case,  and  the  exhibits 
in  the  case,  including1  the  application  and  proofs  of  death,  and 
determine  from  all  the  evidence  the  question  that  1  am  sub- 
mitting to  you  in  this  ease.** 

Mififiouri. 

(1)  The  words  in  a  question  asked  of  an  applicant  for  life 
insurance  are  to  be  taken  in  their  usual  acceptation ;  and  if  you 
believe  from  the  evidence  that  the  father  of  deceased,  0.  S.  W., 
was  not  insane  in  the  usual  and  ordinary  understanding*  of  that 
word,  then  the  alleged  insanity  of  the  father  of  said  (X  8.  W. 
is  not  a  defense  to  this  action*00 

(2)  Unless  they  find  from  the  evidence  that  at  the  time  F* 
applied  for  the  policy  of  insurance  sued  on,  to  wit,  July  11*  19 — , 
he  intended  to  perpetrate  frauds  of  the  character  which  the 
defendant  claims  he  did  thereafter  perpetrate,  the  jury  must 
disregard  all  the  testimony  concerning  said  alleged  frauds.0  * 

(8)  If  you  find  from  the  evidence  that  P.  waa  the  agent  and 
representative  of  the  defendant,  and  an  such  propounded  to 
M.  H.  C,  the  questions  contained  in  the  application ;  and  if  you 
find  from  the  evidence  that  said  M.  H*  C«  made  truthful  answers 
to  all  of  said  questions,  and  that  P,f  as  agent  of  the  defendant, 
wrote  in  the  application  untrue  answers  to  any  of  the  questions 
contained  in  the  application ;  and  that  said  M*  H.  C.  aliened  the 
application  with  no  knowledge  of  what  answers  had  been  written 
in  the  application,  then  by  these  facts,  if  you  believe  them  to  be 

Rs  Blumentha!   v.   Berkshire   Life         *<>Col*m«n  v.  Central   Mat.  Ins, 
Ins.  Co,,  134  Mich  216,  96  NW  17,      Assn.  (MoApp),  52  SW2d  22. 
104  AmSt  604.  See  also  Fries  v.  Royal  Neighbors 

»»HubbeIl    v.    North    American      <Mo)(  210  SW  130. 
Union,  230  Mich  668,  203  NW  477*  **  Prentiss  v.  Illinois  Life  Ins,  Co, 

(Mo),  225  SW  095, 
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facts,  defendant  waived  the  untruthf ulness  of  all  of  said  answers, 
and  you  will  find  for  plaintiff.62 

(4)  If  you  believe  and  find  from  the  evidence  in  this  cause 
that  defendant,  after  it  had  full  knowledge  that  insured  had 
raised  and  spat  blood  and  had  consulted  a  physician  other  than 
Dr.  B.  of  Cardwell  for  an  ailment  or  disease  within  five  years 
next  before  making  his  application,  or  that  he  was  then  afflicted 
with  an  ailment  of  the  lungs  at  the  time  of  making  the  applica- 
tion and  issuing  of  the  policy  sued  on  herein,  or  that  he  had 
ever  been  afflicted  with  or  suffered  from  a  disease  or  ailment 
of  the  lungs,  and  after  it  had  made  an  investigation  and  learned 
of  the  facts  above,  if  you  find  them  to  be  facts,  it  admitted 
liability  on  the  policy,  then,  and  in  that  event,  it  has  waived  its 
right  to  rely  upon  any  misrepresentation  made  in  the  application 
for  said  policy,  if  any ;  and  if  you  so  find  the  defendant  is  now 
estopped  from  asserting  any  misrepresentation  as  a  defense  in 
this  case.63 

Ohio. 

(1)  If  you  find  from  the  evidence  that  H.  was  not  in  sound 
health  on  the  dates  of  the  policies,  but  did  not  know  it,  you 
must  find  for  the  defendant. 

*     *     * 

"Sound  health,"  as  used  with  reference  to  life  insurance,  means 
that  state  of  health,  free  from  any  disease  or  ailment,  that 
affects  the  general  soundness  and  healthfulness  of  the  system 
seriously,  and  not  a  mere  indisposition,  which  does  not  tend  to 
weaken  or  undermine  the  constitution  of  the  assured.  The 
word  "serious"  is  not  generally  used  to  signify  a  dangerous 
condition,  but  rather  a  grave  or  a  weighty  trouble.64 

(2)  It  has  not  been  stated  directly  that  R.  S.  was  not  in 
sound  health,  but  you  are  justified  in  drawing  reasonable  infer- 
ences from  the  testimony  you  have  heard.    It  is  not  required  of 
you  that  you  determine  absolutely  that  R.  S.  was  not  in  sound 
health.    You  are  to  determine  the  probabilities  of  the  existence 
of  that  condition. 

The  burden  of  showing  that  he  was  not  in  good  health  at  the 
time  of  the  issuance  and  deliverance  of  those  policies  is  upon 
the  insurance  company.  It  is  presumed  under  these  circum- 
stances that  the  insured  was  in  good  health  until  it  is  shown 
to  you  by  the  evidence  that  he  was  not  in  good  health.  Now, 
then  if  upon  hearing  all  the  evidence  you  determine  that  the 

62  Christian  v.   Connecticut  Mut.          63  Dye  v.  New  York  Life  Ins.  Co. 
Life  Ins.  Co.,  143  Mo  460,  45   SW      (MoApp),  257  SW  196. 
268  64  Metropolitan   Life   Ins.   Co.   v. 

Howie,  62  OhSt  204,  56  NE  908. 
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defendant  has  shown  to  you  by  a  preponderance  of  the  evidence 
that  R.  S.  was  not  in  sound  health,  at  the  time  of  the  delivery 
of  these  policies,  then  the  insurance  company  should  not  be 
required  to  pay  these  policies.  If  you  should  conclude  from  the 
evidence  that  the  insurance  company  has  not  shown  to  you  that 
fact,  then  it  should  pay  the  policies.65 

Oklahoma. 

(1)  You  are  further  instructed  that  if  you  find  that  on  April 
14,  19 — 9  the  date  of  the  policy  or  when  it  was  delivered  to  the 
plaintiff,  said  J.  S,  was  not  in  a  state  of  sound  health,  you  must 
find  for  the  defendant,  and  the  term  "sound  health,1'  as  used 
with  reference  to  life  insurance,  means  that  state  of  health  free 
from  any  disease  or  ailment  that  affects  the  general  soundness 
and  healthfulness  of  the  system  seriously  and  not  a  mere  indis- 
position or  temporary  ailment  which  does  not  in  itself  tend  to 
weaken  or  undermine  the  constitution  of  the  insured.    The  word 
"serious"  is  not  generally  used  to  signify  a  dangerous  condition 
but  rather  a  grave  or  weighty  trouble  or  disposition  and  "sound 
health"  means  that  state  of  health  which  is  free  from  any  such 
disease  or  ailment  as  affects  the  general  healthfulness  of  the 
system  seriously,  not  a  mere  temporary  indisposition,00 

(2)  You  are  instructed  that  the  undisputed  evidence  in  this 
case  disclosed  the  fact  that  certain  portions  of  the  answers  con- 
tained in  the  application  upon  which  the  insurance  policy  in 
question  was  issued,  and  as  contained  therein,  are  untrue.    This 
fact  having  been  established  conclusively,  the  burden  of  proof  is 
upon  the  plaintiff  to  establish  to  your  minda  by  a  preponderance 
of  the  evidence  the  fact  that  he  truthfully  answered  all  questions 
which  were  asked  him  by  the  agent  of  the  insurance  company 
in  taking  the  application*    And  in  this  connection,  you  are  told 
that  the  plaintiff  herein  cannot  recover  unless  he  established  by 
a  preponderance  of  the  evidence  the  fact  that  he  truthfully 
answered  all  questions  which  were  asked  him  by  the  agent  of 
the  insurance  company,  and  that  said  agent  did  not  correctly 
record  the  answers  made  by  the  plaintiff  herein  upon  said 
application  for  insurance. 

In  this  connection,  you  are  further  told  that  if  you  find  from 
the  evidence,  facts  and  circumstances  in  proof  that  the  agent 
of  the  insurance  company  recorded  incorrectly  the  answers  made 
by  the  plaintiff  herein  as  to  the  condition  of  his  wife's  previous 
health,  and  if  you  find  from  the  evidence,  facts  and  circumstances 
in  proof  that  the  plaintiff  herein  at  the  time  thereof  or  at  any 
time  previous  to  the  death  of  his  wife  knew  that  said  application 

««  Wills  v.  National  Life  &  Ace.  •«  Duncan  Life  &  Ace,  Aun,  v, 
Ins,  Co.,  28  OhApp  407,  182  NE  822,  Ross,  174  Okl  S80,  60  P2d  000, 
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contained  false  answers  with  reference  thereto,  and  failed  to 
advise  the  insurance  company  thereof,  then  and  under  such 
circumstances  this  would  constitute  a  fraud  upon  the  defendant 
herein,  and  the  plaintiff  could  not  recover. 

You  are  instructed  that  the  applicant  for  the  life  insurance 
is  not  bound  to  do  more  than  answer  fairly  the  questions  asked 
and  a  failure  of  the  applicant  to  disclose  facts  which  might  have 
been  material,  if  called  for,  will  not  defeat  the  right  to  recover 
under  the  insurance  policy. 

You  are  further  instructed  that  if  the  plaintiff  truly  answered 
the  interrogatories  propounded  by  the  agent  of  the  insurance 
company,  and  that  said  agent  of  the  insurance  company  recorded 
incorrect  answers  with  reference  thereto,  and  that  the  plaintiff 
herein  along  with  his  wife  signed  the  application  which  was  the 
basis  of  the  issuance  of  the  insurance  policy,  and  that  he  did 
not  discover  at  the  time  of  signing  the  same  or  at  any  time 
thereafter  prior  to  the  death  of  his  wife  that  said  answers  to 
the  questions  propounded  therein  had  been  incorrectly  recorded, 
then  and  under  such  circumstances  the  plaintiff  herein  would  be 
entitled  to  recover.  The  insurance  company  would  be  held  liable 
for  the  wrongful  conduct  of  its  agent  under  such  circumstances. 

You  are  instructed  that  if  you  find  from  the  evidence,  facts 
and  circumstances  in  proof  that  the  plaintiff  herein,  upon  being 
interrogated  by  the  agent  of  the  insurance  company  with  refer- 
ence to  his  wife's  previous  health,  and  with  reference  to  whether 
or  not  she  was  or  had  been  recently  treated  by  physicians,  dis- 
closed to  the  agent  of  said  insurance  company  that  she  had  previ- 
ously been  operated  upon  for  tumor  or  cancer,  and  that  she  had 
been  confined  to  the  hospital  in  Coff eyville  for  any  period  as  a 
result  thereof,  and  that  she  had  been  treated  by  other  physicians 
therefor,  and  the  agent  of  the  insurance  company,  after  having 
been  informed  with  reference  thereto,  failed  to  record  the  same 
upon  the  application  which  was  the  basis  of  the  insurance  policy, 
and  if  you  further  find  from  the  evidence,  facts  and  circum- 
stances in  proof  that  the  plaintiff  herein  together  with  his  wife 
signed  the  application  without  knowledge  of  the  fact  that  the 
agent  of  the  insurance  company  had  improperly  recorded  the 
answers  to  the  interrogatories  propounded,  and  if  you  further 
find  that  the  plaintiff  herein  had  no  knowledge  of  the  incorrect 
recording  of  the  answers  to  such  interrogatories  contained  in 
said  application,  prior  to  the  death  of  his  wife,  then  and  under 
such  circumstances  the  defendant  herein  would  be  bound  by  the 
wrongful  conduct  of  its  agent,  and  the  plaintiff  would  be  entitled 
to  recover.67 

67  Atlas  Life  Ins.  Co.  v.  Sullivan, 
172  Okl  595,  52  P2d  28. 


§  1978  INSTRUCTIONS  —  CIVIL  ACTIONS  76 

New  York. 

Illness  is  a  word  which  may  include,  properly,  an  attack  of 
a  less  grave  and  serious  character  than  a  disease  ;  an  illness  may 
be  slight  or  severe  ;  in  either  case  it  is  an  illness. 

*    *     * 

If  you  believe,  on  the  evidence,  that  the  trip  to  Europe  advised 
by  Dr.  B.,  the  illness  in  19  —  T  or  the  illness  in  19—,  or  the  suffer- 
ing of  several  attacks  of  malarial  fever,  accompanied  by  cerebral 
engorgement,  if  those  attacks  occurred  or  either  of  them  were 
facts  relating  to  the  physical  condition  and  personal  history  of 
the  insured,  were  of  importance  to  the  ascertainment  of  the 
condition  of  his  health  at  the  time  of  hia  application,  the  omis- 
sion of  those  facts  or  either  of  them*  from  the  application,  avoids 
the  policy,  and  the  defendant  is  entitled  to  recover,60 


I  do  not  understand  that  failure  of  an  applicant  for  insurance 
to  state  that  he  had  consulted  a  physician  about  some  slight 
or  immaterial  ailment  would  be  necessarily  a  fraudulent  state- 
ment within  the  meaning  of  this  policy,  but  it  must  be  something 
substantial,  something  of  some  import  or  serioua  character.  It 
is  the  duty  of  an  applicant  to  be  honest,  fair,  conscientious, 
state  the  facts  as  he  understands  them,  so  that  the  company 
may  determine  for  itself  whether  it  will  issue  the  policy  or  not 
These  are  proper  questions  of  fact  for  you  to  determine  from  the 
testimony  in  the  case.*® 

South  Carolina- 

(1)  Under  the  terms  of  the  policy  upon  which  this  suit  is 
based,  "all  statements  made  by  the  insured  shall,  in  the  absence 
of  fraud,  be  deemed  representations  and  not  warranties,1'  there- 
fore, in  the  absence  of  fraud,  no  false  statement  in  reference 
to  an  immaterial  matter,  and  no  false  statement  which  did  not 
induce  the  company  to  enter  into  the  contract,  and  in  which 
the  insured  participated  with  a  fraudulent  intent,  can  be  relied 
upon  by  the  insured  as  a  defense/0 

(2)  If  T.  knew  that  It  had  a  growth  on  hi§  cheek  or  face, 
wherever  it  was,  and  he  knew  that  there  had  been  a  surgical 
operation,  if  you  consider  that  it  was  a  surgrical  operation,  with 
reference  to  it,  at  the  time  T*  undertook  to  issue  this  insurance 
policy,  acting  for  his  company,  if  T*  knew  that,  the  company 
knew  that,  for  notice  to  him  was  notice  to  the  company*    If  they 

**  Connecticut  Mut  Life  Ins,  Co,         **  New   York    Life    Ins,    Co.    v. 
v.  Union  Trust  Co,,  112  US  250,  28     Moats,  207  F  481, 
Led  708,  5  SupCt  119.  **  Aetna  Life  Ini,  Co,  v.  Outlaw, 

194  F  862, 
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went  on  and  issued  that  policy  knowing  these  facts,  that  was  a 
waiver  of  that  defense  set  up  here.7 1 

Virginia. 

If  the  defendant  company  seeks  to  avoid  the  payment  of  said 
policy  on  the  grounds  that  'the  deceased  has  been  guilty  of 
material  misrepresentations  and  fraud,  the  burden  of  proving 
the  misrepresentations  and  fraud  is  on  the  defendant  company ; 
he  who  alleges  fraud  must  clearly  and  distinctly  prove  it.  It  is 
not  to  be  assumed  on  doubtful  evidence  or  circumstances  of  mere 
suspicion.  The  law  never  presumes  fraud,  but  the  presumption 
is  always  in  favor  of  innocence  and  honesty. 

*     *     * 

If  the  jury  believe  from  a  preponderance  of  the  evidence,  as 
hereinbefore  defined,  that  the  answers  to  the  eleventh  and 
twelfth  questions,  or  either  of  them,  in  the  report  of  the  medical 
examiner,  were  clearly  not  true,  and  that  said  questions  and  the 
answers  thereto  are  clearly  shown  to  have  been  material,  then 
they  must  find  for  the  defendant  company/2 

Washington. 

(1)  A  slight  or  temporary  ailment  or  disorder  is  one  that 
is  merely  temporary  in  its  appreciable  effect  on  the  general 
health  or  continuance  of  life,  yielding  readily  to  medical  treat- 
ment, while  a  serious  illness  or  disease  is  such  a  one  as  has, 
or  ordinarily  does  have,  a  permanent  or  detrimental  effect  on 
the  system,  although  it  does  not  necessarily  refer  to  an  illness 
or  disease  that  is  dangerous.73 

(2)  If  in  truth  the  insured  had  tuberculosis,  there  is  no  evi- 
dence showing  that  he  had  knowledge  of  the  fact,  other  than  the 
natural  inference  that  one  really  suffering  from  such  a  disease 
would  probably  know  it.    Dr.  K.  was  not  called  as  a  witness, 
and  there  is  no  proof  that  he  ever  informed  his  patient  that  he 
was  suffering  with  tuberculosis.    The  death  certificate  filed  by 
the  respondent  was  not  proof  of  any  disease  suffered  by  the 
insured  four  or  five  years  prior  to  death.     It  constituted  an 
admission  by  the  respondent  that  the  statement  in  the  death 
certificate  was  probably  true.    Such  statement  constituted  prima 
facie  evidence  which  was  subject  to  refutation,  and,  even  allow- 
ing it  full  force  to  establish  the  physical  condition  of  the  insured, 
it  was  not  proof  of  the  insured's  intent  to  deceive  the  company.74 

71  Rogers  v.  Atlantic  Life  Ins.  Co.,  73  Houston  v.  New  York  Life  Ins. 
135  SC  89,  133  SE  215,  45  ALR  1172.  Co.,  166  Wash  611,  8  P2d  434. 

72  Life  Ins.  Co.  v.  Hairston,  108  74  Day  v.  St.  Paul  Fire  &  Marine 
Va  832,  62  SE  1057,  128  AmSt  989.  Ins.  Co.,  Ill  Wash  49,  189  P  95. 
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Wisconsin, 

A  serious  illness  is  one  which  permanently  or  materially  im- 
pairs or  is  likely  to  permanently  or  materially  impair  the  health 
of  the  person  affected  by  it.  Whether  the  illness  is  or  is  not 
likely  to  have  that  effect  in  any  given  case  is  usually  a  question 
for  the  jury,  and  it  is  for  the  jury  in  this  case.  Not  every 
illness  is  serious.  An  illness  may  be  alarming  at  the  time  and 
may  be  thought  to  be  serious  by  the  one  afflicted  by  it,  and  yet 
it  may  not  be  so  in  fact,  in  the  sense  of  permanently  or  materially 
impairing  his  health.  An  illness  that  is  temporary  in  its  dura- 
tion, and  which  passes  away  and  is  not  attended  or  likely  to  be 
attended  by  a  permanent  or  material  impairment  of  the  health  or 
constitution,  is  not  to  be  regarded  as  a  serious  illness,  But  if 
the  illness  is  of  a  character  which  does  actually  or  is  likely  to 
permanently  or  materially  impair  the  health,  then  St  is  to  be 
deemed  a  serious  illness.7" 

§  1979.    -  Execution  and  delivery  of  policy* 

Indiana* 

If  you  find  from  all  the  evidence  in  this  case  that  M,  F.  B, 
applied  to  defendant  for  insurance  of  a  certain  kind  upon  her 
life  and  such  application  was  refused,  that  a  policy  providing 
for  insurance  of  another  kind  was  written  upon  her  life,  and 
that  such  policy  provided  that  it  should  not  take  effect  unless 
or  until  the  first  premium  therefor,  as  specified  therein*  had 
actually  been  paid  in  cash  to  defendant,  and  that  there  had  been 
no  unreasonable  delay  in  the  delivery  by  said  defendant  of  the 
policy  and  that  the  insured  or  her  representative  had  not  offered 
or  tendered  to  defendant  said  first  premium  payment,  and  that 
before  such  policy  was  attempted  to  be  delivered  to  hert  she 
had  become  unsound  in  health,  then  I  instruct  you  that  defend- 
ant was  not  obligated  to  deliver  the  policy  to  her-  But  it  is  for 
you  to  determine  from  all  the  evidence  in  the  case  whether 
defendant  caused  any  unreasonable  delay  in  the  delivery  of  said 
policy  and  whether  insured  or  her  representative  did  tender  or 
offer  said  first  premium  payment*70 


If  you  find  by  a  preponderance  of  the  evidence  that  the  wit- 
ness, Dr.  B,,  was  the  agent  of  the  defendant  insurance  company 
for  the  purpose  of  making  the  medical  examination  of  the  appli- 
cant, H,  B.,  and  you  further  find  that  he  made  said  examinatloii 

7*  Fishbeck  v.  New  York  Life  Ins.  Indiana,  No.  41207;  see  95  IndApp 
Co,,  179  Wis  369,  192  NW  170,  564,  174  HE  00, 

7*  Brady  v.  Metropolitan  Life  Ins* 
Co.,  Circuit  Court,  Marion  County, 
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and  reported  his  findings  as  to  the  physical  condition  of  said 
H.  B.,  and  as  to  his  insurability,  to  the  defendant  insurance 
company,  and  that  Dr.  B.,  subsequent  to  making  said  medical 
examination  and  report  thereof  to  the  defendant  insurance  com- 
pany, on  either  December  15,  19 — ,  or  on  December  19,  19 — , 
or  both,  received  knowledge  of  the  changed  condition  of  insur- 
ability of  said  H.  B.,  the  knowledge  of  said  Dr.  B.  is  imputed  to 
the  defendant  insurance  company,  and  his  knowledge  is  the 
knowledge  of  the  defendant.  And  if  you  find  that  the  defendant 
company,  after  having  said  knowledge,  or  after  Dr.  B.  had 
knowledge,  of  the  changed  condition  of  insurability,  accepted 
the  application,  or  issued  a  policy,  and  placed  it  in  the  mails, 
upon  the  life  of  H.  B.,  the  defendant  company  is  estopped  to  deny 
liability  on  the  policy  of  insurance  sued  on  by  the  plaintiff  on 
the  ground  of  changed  condition  of  insurability  of  the  insured.77 

§  1980.    Surrender  of  policy  for  cancelation. 

If  you  find  from  the  evidence  in  this  case  that  the  application 
made  by  M.  F.  B.  to  defendant  for  insurance  was  rejected  and 
a  policy  providing  for  insurance  of  another  and  essentially  dif- 
ferent kind  was  written  upon  her  life;  that  such  policy  was 
delivered  to  and  accepted  by  her,  and  the  first  premium  thereon 
was  tendered  by  her  and  refused  by  defendant,  and  that  there- 
after she  voluntarily  returned  such  policy  to  defendant,  with  the 
intention  of  terminating  such  insurance,  then  I  instruct  you  that 
your  verdict  should  be  for  the  defendant.  But  it  is  for  you  to 
determine  from  all  the  evidence  in  the  case  whether  such  appli- 
cation as  originally  made  was  rejected;  whether  a  policy  of 
mother  and  essentially  different  kind  was  written  and  tendered 
ind  whether  when  the  same  was  tendered,  it  was  voluntarily 
^eturned  to  defendant  by  said  insured  with  the  intention  of  ter- 
minating such  insurance.78 

\  1981.    Premiums. 

Vlabama. 

(1)  If  the  jury  believe  from  the  evidence  that  Dr.  F.  in- 
jtructed  W.  to  collect  the  premium  due  November  1,  19 — ,  and 
,hat  R.  paid  it  to  the  said  W.  on  either  November  27  or  29,  19 — , 
,hen  you  will  find  for  the  plaintiff ;  it  would  make  no  difference 
n  that  event  whether  W.  turned  the  money  into  the  company 
>r  not.79 

77  Myers   v.   John   Hancock   Mut.      Indiana,  N-o.  41207;   see  95  IndApp 
,ife  Ins.  Co.,  108  OhSt  175,  140  NE      564,  174  NE  99. 

04.  79  National  Life  Ins.  Co.  v.  Reedy, 

78  Brady  v.  Metropolitan  Life  Ins.      217  Ala  114,  115  S  8. 
Jo.,  Circuit   Court,  Marion  County, 
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(2)  I  charge  you  the  plaintiff  would  be  entitled  to  recover  in 
this  suit,  although  the  premium  was  not  paid  within  the  grace 
period,  if  the  defendant  through  its  agent  accepted  a  note  from 
the  insured  payable  six  months  from  June  9,  19 — »  for  the 
premium  due,  which  said  note  reached  the  hands  of  the  com- 
pany's supervisor  and  was  retained  by  him  and  no  notice  was 
ever  given  the  insured  that  the  note  was  not  acceptable  to  the 
company.    And  if  the  note  was  retained  and  neither  the  agent 
nor  the  company  notified  the  insured  that  it  was  not  acceptable 
to  the  company,  then  the  company  would  be  estopped  to  deny 
liability  on  the  policy  here  sued  on.00 

(3)  The  question  for  you  to  determine  here  is  this; 

Has  there  been  a  breach  of  this  contract  and,  if  so,  who 
breached  the  contract? 

If  you  find  that  the  plaintiff  had  paid  his  premiums,  all  that 
were  due,  up  to  and  including  the  date  of  the  cuncelation  of 
this  contract,  then  of  course,  he  has  not  breached  it;  if  it  was 
breached,  it  was  breached  by  the  defendant;  but  if  you  find  that 
the  plaintiff  failed  and  refused  to  pay  his  premiums  due  the 
defendant  up  to  and  including  the  date  set  out  heret  and  had  not 
paid  the  premiums  according  to  the  terms  and  conditions  of  his 
policy,  then,  of  course,  the  plaintiff  himself  breached  the  con- 
tract and  would  not  be  entitled  to  recover  in  this  case.  So  the 
only  question  for  you  to  determine  is;  Was  there  a  breach  of 
the  contract,  and,  if  so,  who  breached  it?*1 

Missouri 

If  the  jury  find  and  believe  from  the  evidence  that  A,  M.  W,» 
at  any  time,  was  afflicted  with  the  disease  or  ailment  of  insanity, 
you  will  find  for  the  plaintiff  only  for  a  return  of  the  premium 
paid  on  the  policy,  to  wit,  $1,888,  with  interest  at  — —  per  cent 
per  annum  from  the  date  of  the  death  to  the  date  of  the  verdict, 
unless  you  find  from  the  evidence  that  the  defendant  has 
tendered  a  return  of  the  premiums  with  accrued  interest,  in 
which  event  you  will  allow  interest  only  to  the  date  of  the 
tender,02 

Pennsylvania* 

The  burden,  as  I  have  said  to  you,  under  the  facts  of  this 
case,  due  to  the  acknowledgment  of  the  policy  itself,  rests  with 

80  Protective    Life    Ins.    Co.    v.         «a  Prentias   v.    Illinois   Life   Im, 
Green,  228  Ala  512,  147  S  442,  Co,  (Mo),  22§  SW  69§. 

81  National  Life  <&  Ace.  Ins.  Co, 
v.  Baker,  228  Ala  855,  153  S  279, 
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the  insurance  company  to  satisfy  you  by  proof  that  is  clear  and 
convincing  that  the  premium  was  not  paid.83 

§  1982.    Insurable  interests,  beneficiaries,  and  right  to  pro- 
ceeds. 

The  public  policy  which  prevents  one  person  from  insuring 
the  life  of  another  in  whose  life  he  has  no  insurable  interest 
is  based  upon  the  presumption  that  temptation  would  be  held 
out  to  the  one  taking  out  the  policy  to  hasten  by  improper 
means  the  time  when  he  should  receive  the  amount  of  insurance 
named  in  the  policy,  and  that  such  temptation  would  be  as  strong 
in  a  case  where  the  assured  took  out  a  policy  upon  his  own  life 
for  the  benefit  of  one  having  no  interest  therein  and  was  to 
keep  up  the  premiums  or  assessments  as  it  would  be  where  the 
premiums  or  assessments  were  to  be  paid  by  the  beneficiary. 
The  testimony  therefore  in  this  case,  with  reference  to  the 
beneficiary  having  paid  certain  premiums  after  the  original 
policy  was  taken  out,  does  not  alter  the  rule  as  to  the  right  of 
the  insured  to  make  anyone  a  beneficiary,  provided  it  not  be 
done  by  way  of  a  cover  for  a  wager  policy.84 

§  1983.    Violation  of  policy  provisions  concerning  use  of 

stimulants  or  intoxicating  liquors. 
New  Jersey. 

This  contract  was  made  by  the  company  and  D.,  the  insured, 
upon  certain  expressed  conditions,  seven  in  all,  which  in  clear 
and  positive  language  limit  in  various  ways  the  rights  and  obli- 
gations of  both  the  contracting  parties.  It  will  be  necessary 
for  you  to  consider,  however,  only  one,  or,  to  speak  more  accur- 
ately, only  part  of  one,  of  these  conditions.  It  is  the  third,  as 
you  will  find  them  numbered  in  the  body  of  the  policy  or  contract, 
which  you  will  have  before  you.  In  that  condition  you  will  find 
these  words:  "If  the  insured  shall  become  so  far  intemperate 
as  to  impair  his  health  or  induce  delirium  tremens,  this  policy 
or  contract  shall  become  null  and  void."  In  other  words,  so  far 
as  this  suit  is  concerned,  the  contract  between  the  A.  Life  Ins. 
Co.  and  D.  was  this:  For  the  consideration  of  the  sum  of 
$233.60,  to  be  paid  by  D.  to  the  insurance  company  annually 
during  his  life,  that  company  insured  his  life  for  $10,000,  upon 
the  express  condition,  nevertheless,  that  if  D.  became  so  far 
intemperate  as  to  impair  his  health,  or  became  so  far  intemper- 
ate as  to  induce  delirium  tremens,  then  and  in  the  case  of  the 
happening  of  either  of  these  alternatives  the  contract  became 
null  and  void,  and  the  company  would  be  liable  no  longer  under  it. 

83  New  York  Life  Ins.  Co.  v.  84  Guaranty  Life  Ins.  Co.  v. 
Setfris,  46  F2d  391.  Prime,  37  GaApp  472,  140  SE  780. 
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If  the  company  has  satisfied  you  that  he  has  done  either 
one  or  the  other,  that  he  has  become  so  far  intemperate  as  to 
impair  his  health,  or  his  intemperance  has  induced  delirium 
tremens,  a  complete  defense  to  this  suit  has  been  made,  and 
your  verdict  would  be  for  the  defendant 

I  think  it  proper,  before  I  call  your  attention  to  the  evidence 
which  has  been  given,  and  which  I  shall  do  very  briefly,  to 
explain  as  clearly  as  I  can  what  is  meant  by  the  words  **so  far 
intemperate  as  to  impair  health  or  induce  delirium  tremens." 

D.  agreed  that  he  will  not  become  so  far  intemperate  an  what? 
Why,  become  so  far  intemperate  as  to  impair  his  health,  or  so 
far  intemperate  as  to  induce  delirium  tremens.  If  impairment 
of  health  or  if  delirium  tranens  is  caused  by  or  followed  his 
intemperance,  then  the  decree  of  intemperance  which  has  been 
forbidden  by  this  condition  has  been  reached.  Thus  you  will 
perceive  that  if  a  single  debauch,  lasting  for  a  period  of  a  few 
days,  or  it  may  be  a  single  day  only,  results  in  impairment  of 
health  or  in  delirium  tremens,  it  will  be  clearly  that  intemper- 
ance which  is  positively  forbidden. 

*     *     * 

If  the  jury  should  believe  that  the  efficient,  controlling  cause 
of  the  death  of  IX,  the  insured,  was  the  excessive  and  continuous 
use  of  strong  drinks  for  several  days  and  nights  immediately 
preceding  his  death,  yet  if  they  believe  that  it  was  taken  in 
good  faith  for  medical  purposes  under  medical  advice,  such  use 
was  not  a  violation  of  that  condition  of  the  policy  which  declares 
that  it  shall  be  null  and  void  if  he  shall  become  so  far  intemperate 
as  to  impair  his  health  or  induce  delirium  tremcns.** 

South  Carolina, 

The  contention  of  the  company  is  that  the  deceased  became 
intemperate  to  such  an  extent  that  it  endangered  his  health  or 
impaired  his  health,  and  that  the  company,  under  that  clause 
which  I  have  just  read  to  you,  claimed  that  it  had  the  right  to 
cancel  the  policy  to  the  extent  of  any  further  Insurance;  but  it 
simply  admits  it  is  liable  under  the  eighth  section ;  that  is,  if 
three  or  more  premiums  have  been  paid,  they  pay  over  what  is 
known  as  the  'legal  reserve/'  with  interest.  That  is  the  liability 
that  the  company  admits  Is  due  the  plaintiff*  Now,  gentlemen, 
I  am  going  to  submit  this  case  to  you  upon  this  question  of 
fact.  I  charge  you  that  it  is  a  part  of  the  contract  entered  into 
by  the  parties  that  if  the  insured,  W,,  became  Intemperate  to 
such  an  extent  as  to  impair  his  health  at  the  time  the  policy  was 

**  Aetna  Life  Ins.  Co,  v.  Ward, 
140  US  70,  85  Led  371,  11  SupCt 
720. 
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canceled,  that  the  company  would  have  the  right  under  that 
clause  to  have  canceled  the  policy.  But  to  make  it  binding,  it 
must  appear  by  affirmative  testimony  in  this  case  that,  at  the 
time  the  policy  was  canceled,  W.  was  intemperate,  at  that  time, 
to  such  an  extent  as  to  impair  his  health.  Now,  as  I  understand, 
that  does  not  mean  a  drink,  an  occasional  drink;  but  he  must 
have  indulged  in  the  use  of  alcoholic  stimulants  to  such  an  extent 
as  to  impair  his  health  or  to  give  him  delirium  tremens,  and 
that  impairment  must  have  been  at  the  time  that  this  policy 
was  canceled,  because  that  is  the  authority  under  which  the 
company  claims  to  have  canceled  it,  and  that  is  the  only  author- 
ity by  which  it  could  have  canceled  it.  His  being  drunk  at  a 
subsequent  time,  or  his  health  being  impaired  subsequently, 
would  not  authorize  the  cancelation  of  the  policy,  unless  his 
health  was  impaired  by  the  use  of  stimulants  at  the  time  of 
the  cancelation  of  the  policy.  Now,  that  brings  up  the  case  for 
you  to  try.  At  the  time  this  check  was  tendered  to  the  com- 
pany, was  the  health  of  the  insured  so  impaired,  at  that  time, 
by  intemperance,  as  to  justify  and  warrant  the  company  in 
canceling  the  policy  under  that  clause?  If  his  health  was  im- 
paired at  that  time  by  intemperance,  I  charge  you  the  com- 
pany would  have  the  right  to  cancel  the  policy.  But  if  at  the 
time  the  check  was  tendered  he  was  not  intemperate  to  the 
extent  of  impairing  his  health,  the  company  would  not  have  the 
right  to  cancel  the  policy ;  and,  under  its  own  terms,  after  five 
payments  the  insured  could  go  on  in  that  event  for  nine  years 
and  fifty-nine  days.  What  was  the  state  of  health  of  the  insured 
at  the  time  the  check  was  tendered  to  B.  ?  Was  his  health  so 
impaired  by  the  use  of  alcoholic  spirits?  Had  he  indulged  in 
alcohol  to  such  an  extent  as  to  impair  his  health?  If  so,  the 
company  would  have  the  right  to  cancel  the  policy  to  the  extent 
of  that  reserve  fund.  If  it  was  not  impaired  by  the  use  of  such 
stimulants,  then  the  company  would  have  no  right  to  rescind  the 
contract,  and  it  would  be  binding  in  that  event  upon  the  com- 
pany.80 

§  1984.    Death  of  insured. 

Florida. 

A  presumption  of  life  continues  for  seven  years  under  ordinary 
circumstances  after  the  unexplained  disappearance  of  a  man 
from  whom  no  tidings  return  to  his  friends  or  acquaintances, 
and  then  a  presumption  of  death  arises.  Such  presumption 
of  death  may  be  overcome  by  evidence  of  facts  and  circumstances 

8«Williford   v.    Aetna   Life    Ins. 
Co.,  64  SC  329,  42  SE  165. 
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surrounding  such  disappearance  which  tend  to  affect  the  infer- 
ence of  continued  life.  You  should  consider  the  possible  motives, 
if  any,  of  the  missing  man  to  absent  and  conceal  himself,  his 
attachment  or  lack  of  attachment  to  members  of  his  family 
and  his  friends,  his  prospects  in  business,  his  character  and 
habits,  the  extent  of  search  made  for  him,  and  all  other  facts 
and  circumstances  in  evidence* 
Accordingly,  if  you  find  from  a  preponderance  of  the  evidence 

that  the  insured, ,  left  his  home  and  haa  been  continuously 

absent  therefrom  for  a  period  of  seven  years  prior  to  the  - — 

(jay  of ,  without  any  intelligence  of  his  whereabout  being 

received  from  or  concerning  him  during  that  time  by  his  family 
or  friends  who,  were  he  living,  would  naturally  hear  from  him, 
then  such  continued  absence,  together  with  mieh  lack  of  intelli- 
gence concerning  him,  would,  if  unexplained,  raise  a  presump- 
tion of  his  death,  and  in  that  event,  if  such  presumption  has  not 
been  overcome  by  evidence,  facts,  and  circumstances,  your 
verdict  should  be  for  the  plaintiff.87 

Georgia. 

If  it  appears  to  your  satisfaction  that  at  the  time  of  the 
delivery  of  the  policy  the  insured  was  not  in  sound  health,  or 
had,  prior  to  the  date  of  the  delivery  of  the  policy,  a  disease  of 
the  heart,  or  blood  vessels,  or  kidneys,  which  amounted  to  a 
serious  disease,  and  which  said  disease  contributed  to  the  death 
of  the  insured,  then  you  will  find  in  favor  of  the  plaintiff  only 
in  the  amount  of  the  premiums  paid  on  the  policy,  which  are 
admitted  to  have  been  $1.00* 

*    *     * 

If  the  policy  of  insurance  was  issued  to  Mrs*  G.»  an  it  ia  agreed 
upon  by  both  parties — if  she  was  in  sound  health  at  the  time  of 
the  issuance  and  delivery  of  this  policy,  and  was  Buffering  from 
none  of  these  diseases  as  specified  in  the  contract  of  insurance, 
and  the  premiums  were  paid  thereon  by  hert  or  anyone  for  her, 
and  in  that  way  the  policy  was  in  full  force  and  effect,  then,  I 
charge  you,  gentlemen  of  the  jury,  that  her  beneficiary,  through 
his  (her)  guardian,  would  be  entitled  to  recover  from  the  insur- 
ance company,** 

Missouri. 

If  you  find  and  believe  from  the  evidence  that  I.  0,  HI  has 
been  absent  and  unheard  of  for  seven  years  or  more  next  prior 

*7  Instruction  prepared  by  Judges         »»  Life  &  Cm,  Inn.  Co.  v,  Ellis*  70 

of  Eleventh  Judicial  Circuit*  Bade      GaApp  280,  28  S£3d  326. 
County    <MiamJ),    Florida;    Jud&« 
Paul  D,  Bams,  Senior  Judge*    20 
FlaU  69, 
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to  April  1,  19 — ,  then  the  law  would  presume  that  he  is  dead, 
and  you  will  be  warranted  in  so  finding  and  returning  a  verdict 
for  plaintiff,  unless  you  further  find  and  believe  from  the  evi- 
dence that  said  I.  C.  M.  is  alive  or  has  been  alive  some  time 
during  seven  years  prior  to  April  1,  19—,  or  since  that  time.89 

Texas. 

While  death  may  be  presumed  from  the  absence,  for  seven 
years,  of  one  not  heard  from,  where  news  from  him,  if  living, 
would  probably  have  been  had,  yet  this  period  of  seven  years 
during  which  the  presumption  of  continued  life  runs,  and  at  the 
end  of  which  it  is  presumed  that  life  ceases,  may  be  shortened 
by  proof  of  such  facts  and  circumstances  connected  with  the 
disappearance  of  the  person  whose  life  is  the  subject  of  inquiry, 
and  circumstances  connected  with  his  habits  and  customs  of  life, 
as,  submitted  to  the  test  of  reason  and  experience,  ^vould  show 
to  your  satisfaction  by  a  preponderance  of  the  evidence  that 
the  person  was  dead. 

If  from  the  evidence  in  this  case  you  should  come  to  the  con- 
clusion that  H.  has  been  continuously  absent  since  December  3, 
19 — ,  without  being  heard  from  by  his  relatives  and  friends,  it 
should  have  due  weight  with  you  in  arriving  at  your  verdict. 

Absence  alone  cannot  establish  the  death  of  H.,  for  the  law 
presumes  an  individual  shown  to  be  alive  and  in  health  at  the 
time  of  his  disappearance  continues  to  live.  While  the  death 
of  H.  is  not  to  be  presumed  from  absence  alone,  yet  it  is  a 
circumstance  which  should  be  taken  into  consideration  with  all 
the  other  evidence  in  the  case,  and  the  conclusion  of  life  or 
death  arrived  at  from  all  the  facts  and  circumstances,  including 
his  continued  absence. 

The  evidence  of  witnesses  is  also  before  you  tending  to  show 
that  H.  has  been  seen  on  two  occasions  and  at  two  places  since 
the  date  of  his  alleged  disappearance  on  December  4,  19 — .  You 
should  carefully  consider  this  evidence  in  relation  to  his  having 
been  seen  since  the  date  of  his  alleged  disappearance,  and  if 
you  believe  from  the  evidence  that  he  was  seen  by  the  witnesses 
who  have  testified  to  this,  then,  of  course,  it  would  be  your  duty 
to  find  for  the  defendant.90 

Wisconsin. 

Such  unexplained  absence  of  J.  S.  W.,  without  being  heard  of 
for  more  than  seven  years,  raises  a  presumption  that  he  is  dead ; 
but  that  it  raises  no  presumption  that  he  died  at  any  particular 

89  Unwin  v.  John  Hancock  Mut.  9O  Fidelity  Mut.  Life  Assn.  v. 
Life  Ins.  Co.  (MoApp),  43  SW2d  899.  Mettler,  185  US  308,  46  Led  922, 

22  SupCt  662. 
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time  during  the  seven  years,  nor  helped  to  fix  the  exact  time  of 
death  within  that  seven  years;  that  the  plaintiff  must  prove 
by  a  preponderance  of  the  evidence  that  he  died  before  April  3, 
19 — ;  that  such  fact  need  not  necessarily  be  established  by  direct 
evidence,  but  might  be  established  by  direct  evidence,  or  might 
be  established  by  circumstantial  evidence — by  inferences  from 
the  facts  and  circumstances  surrounding  his  disappearance.*' 

§  1985.    Time  of  death, 

I  charge  you  that  the  burden  of  proof  is  upon  the  plaintiff 
to  prove  to  your  reasonable  satisfaction,  that  at  the  time  J.  JL 
paid  the  premium  on  said  suit  policy,  and  the  policy  was  delivered 
to  him,  R.  J.,  the  insured,  was  alive* 

*    #     * 

Now  as  a  general  proposition  of  law  when  a  man  makes  an 
application  for  an  insurance  policy  and  that  application  is  sent 
to  the  home  office  and  the  home  office  executes  a  policy  of  insur- 
ance and  puts  it  in  the  mail  and  mails  it  back  to  the  insured, 
that  constitutes  delivery  of  the  policy,  unless  there  is  some 
specification  in  the  contract  to  the  contrary. 

However,  the  main  point  in  this  cane,  as  you  have  perhaps 
noticed  from  the  testimony,  is  as  to  whether  or  not  the  deceased, 
R»  J.,  was  dead  at  the  time  of  the  payment  of  the  quarterly 
premium  and  the  delivery  of  the  policy  to  his  beneficiary,  J.  JL» 
the  plaintiff  in  this  case, 

A  provision  in  the  application  which  is  made  a  part  of  the 
contract  which,  as  I  charged  youf  is  the  basis  of  this  suit,  is 
that  the  policy  cannot  become  effective  until  the  full  quarterly 
premium  had  been  paid  during  the  lifetime  of  the  insured* 
Now  the  defendant  says  by  these  special  pleas  that  at  the  time 
this  quarterly  premium  was  paid  the  insured  was  dead  and 
therefore  the  policy  was  not  effective  at  the  time  the  premium 
was  paid  and  never  did  go  into  effect,  and  they  did  not  have 
knowledge  of  the  fact  that  the  insured  was  dead  at  that  time, 
that  is  at  the  time  they  accepted  through  their  agent  the 
payment  of  the  quarterly  premium,0* 

§  1986.    Suicide. 

Arkansas* 

The  jury  are  instructed  that,  though  you  should  find  from 
the  evidence  that  deceased,  Dr.  ML,  came  to  his  death  from  a 
gunshot  wound,  and  that,  at  the  time  of  the  shooting,  he  held 

»<  Whiteley  v.  Equitable  Life  As-  *»  Metropolitan  LSft  Im*  Co.  v, 
smv  Soc.,  72  Wis  170,  30  NW  369.  James,  228  Ala  383,  15B  3  759. 
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the  gun  in  his  hand,  this  of  itself  is  not  sufficient  to  warrant 
you  in  finding  for  the  defendant,  unless  you  further  find  from 
the  greater  weight  of  evidence  that  the  gun  was  fired  voluntarily 
by  the  deceased  with  the  intention  of  inflicting  upon  himself 
the  injury,  and  was  not  the  result  of  accident.93 

California. 

In  this  class  of  cases  the  rule  is  that  every  reasonable  hypothe- 
sis for  accounting  for  death  other  than  by  suicide  should  be 
excluded  from  the  case  before  you  can  conclude  that  it  was 
suicide,  and  then  only,  of  course,  from  evidence  warranting  that 
conclusion.94 

District  of  Columbia. 

It  is  not  every  kind  or  degree  of  insanity  which  will  so  far 
excuse  the  party  taking  his  own  life  as  to  make  the  insurer 
liable ;  to  do  this,  the  act  of  self-destruction  must  have  been  the 
consequence  of  insanity,  and  the  mind  of  the  deceased  must  have 
been  so  far  deranged  as  to  have  made  him  incapable  of  using 
a  rational  judgment  in  regard  to  the  act  which  he  was  com- 
mitting. If  he  was  impelled  to  the  act  by  an  insane  impulse, 
which  the  reason  that  was  left  him  did  not  enable  him  to  resist, 
or  if  his  reasoning  powers  were  so  far  overthrown  by  his  mental 
condition  that  he  could  not  exercise  his  reasoning  faculties  on 
the  act  which  he  was  about  to  do,  the  company  is  liable.95 

Illinois. 

(1)  The  court  instructs  the  jury  that  in  actions  upon  a  policy 
of  life  insurance,  the  introduction  of  the  policy,  together  with 
the  proof  of  the  payment  of  premiums  required  to  be  paid  and 
proofs  of  death  of  the  party  insured,  and  notice  and  proofs  of 
death  thereof  to  the  pompany,  as  required  by  the  terms  of  the 
policy,  is  sufficient  under  the  law  to  make  out  a  prima  facie 
case  in  favor  of  the  plaintiff,  and  the  burden  of  proof  is  then 
cast  upon  the  defendant,  if  it  wishes  to  avail  itself  of  matters  of 
defense  to  show  such  policy  was  invalid;  to  introduce  evidence 
thereof  and  to  prove  the  existence  of  such  defense  by  a  pre- 
ponderance or  greater  weight  of  the  evidence  in  the  case.96 

93  Eminent  Household  of  Colum-          96  Wellner  v.  New  York  Life  Ins. 
Man  Woodmen  v.  Matlock,  144  Ark  Co.,  331  IllApp  360,  73  NE2d  156. 
126,  221  SW  858.  In  the  case  cited,  it  was  held  that 

94  Beers  v.  California  State  Life  the    instruction    given    here    would 
Ins.  Co.,  87  CalApp  440,  262  P  380.  have  been  proper  where  the  plaintiff 

96  Smith  v.  United  States,  59  App  seeks  only  to  recover  the  single  in- 

DC  144,  36  F2d  548,  70  ALR  654.  See  demnity,  but  where,  as  in  that  case, 

also  Charter  Oak  Life  Ins.  Co.  v.  plaintiff  seeks  to  recover  double  in- 

Rodel,  95  US  232,  24  Led  433.  demnity,  the  burden  is  upon  plaintiif 
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(2)  Suicide  or  self-destruction,  as  these  terms  are  to  be 
understood  in  the  law,  implies  that  the  act  was  deliberately  done 
by  a  person  capable,  in  law,  of  forming  a  legal  intention  to  do 
the  act;  and  if  you  find,  from  the  evidence  in  this  case,  that 
the  said  W.  W.  was  insane  at  the  time  he  took  his  life,  and  even 
though  he  intended  that  the  result  of  his  act  should  be  death, 
yet  if  his  reasoning  faculties  were  so  far  impaired  that  he  was 
not  able  to  understand  the  moral  character,  the  general  nature, 
consequence,  and  effect  of  the  act  he  was  about  to  commit,  or  if 
he  was  impelled  thereto  by  an  insane  impulse  which  he  had  not 
the  power  to  resist,  then  his  act  was  not  suicide  in  the  legal 
sense  of  those  terms,  and  you  should  find  the  issues  in  favor  of 
the  plaintiff,  so  far  as  that  issue  is  concerned. 


If  the  jury  believe  from  the  evidence  that  said  W.  W.  came 
to  his  death  by  hanging  himself,  and  although  the  jury  may 
further  believe  from  the  evidence  that  said  W.  W*  was  then 
insane  and  that  he  acted  under  the  influence  and  impulse  of 
insanity,  and  that  his  act  of  self-destruction  was  the  direct  result 
of  insanity,  yet  if  the  jury  further  believe  from  the  evidence  that 
said  W,  W*  was  not  then  in  a  state  of  madness  or  delirium 
and  that  such  act  of  self-destruction  was  the  result  of  the  will 
and  intention  of  said  W,  W.,  he  adapting  the  means  to  the  end 
and  contemplating  the  physical  nature  and  effects  of  the  act, 
then  the  court  instructs  the  jury,  as  a  matter  of  law,  that  the 
defendant  is  not  liable  on  the  beneficiary  certificate  sued  on* 
except  to  the  extent  of  the  amount  paid  by  the  said  W*  W. 
into  the  beneficiary  fund  of  the  defendant  by  virtue  of  said 

beneficiary  certificate. 

*  *    * 

If  the  jury  believe  from  the  evidence  tjhat  said  W,  W,  took 
his  own  life,  that  fact  alone  does  not  raise  a  presumption,  and 
is  not  of  itself  evidence,  that  he  was  insane  at  the  time  of  com- 
mitting said  act,  but  the  jury  may  weigh  such  act  and  circum- 
stances attending  it,  so  far  as  disclosed  by  the  evidence,  in  con- 
nection with  all  the  evidence  in  the  case  bearing  on  that  question, 
in  determining  his  mental  condition  at  the  time  of  the  act  of 

self-destruction, 

*  *    * 

The  jury  are  the  sole  judges  of  the  facts  in  this  ease,  and 
although  the  jury  may  believe  from  the  evidence  that  said 

to  show  that  the  insured1®  death  oc*  Comp&re  Hryfoar  v»  Metropolitan 

curred  through  external,  violent  and  Life  Ing.  Co*,  140  QhSt  437,  4§  NB 

accidental  means.  Defendant  claimed  2d  114  and  SchulU  v.  Insurance  C0»» 

death  was  due  to  self -destruction.  40  OhSt  217,  48  AmRep  078, 
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\ 

W.  W.  at  times  acted  strangely  and  in  such  a  manner  as  to  cause 
some  people  to  believe  him  to  be  insane,  yet  if  they  believe,  from 
all  the  evidence  in  the  case,  that  said  W.  W.,  when  he  committed 
the  act  of  hanging  himself  by  his  own  hand,  was  not  so  insane 
but  that  he  knew  what  he  was  doing,  that  he  knew  death  would 
result  from  the  act  and  that  he  committed  the  act  intentionally 
to  put  an  end  to  his  life,  and  that  at  the  time  his  mental  faculties 
were  not  so  impaired  but  that  he  was  able  to  understand  the 
moral  character  and  general  nature,  consequence  and  effect  of 
the  act  he  was  about  to  commit,  and  that  he  was  not  impelled 
thereto  by  such  an  insane  impulse  as  he  had  not  the  power  to 
resist,  then  the  court  instructs  the  jury,  as  a  matter  of  law, 
that  the  defendant  is  not  liable  upon  the  beneficiary  certificate 
sued  on  in  this  case,  except  to  the  extent  of  the  amount  paid 
by  the  said  W.  W.  into  the  beneficiary  fund  of  the  defendant, 
which  it  is  admitted  by  the  parties  is  the  sum  of  $26.25. 97 

Indiana. 

The  presumption  of  law  against  suicide  may  be  overturned 
not  only  by  verbal  testimony,  but  by  reasonable  deductions  from 
the  facts  established;  on  this  question  you  are  to  be  governed 
by  what  is  the  reasonable  probability ;  the  fact  of  suicide  need 
not  be  shown  beyond  a  reasonable  doubt,  but  by  a  mere  prepond- 
erance of  the  evidence.98 

Iowa. 

It  is  not  necessary  that  the  defendant  prove  by  direct  evidence 
that  decedent,  B.  W.  S.,  committed  suicide.  Suicide  may  be 
inferred  from  facts  and  circumstances.  In  passing  on  this  ques- 
tion, you  will  take  into  consideration  the  condition  in  which 

97  Grand  Lodge,  Illinois  Order  at  the  time  of  the  suicidal  act,  the 
Mut.  Aid  v.  Wieting,  168  111  408,  48  assured  was  so  affected  with  in- 
NE  59,  61  AmSt  123.  The  beneficiary  sanity  as  to  be  unconscious  of  the 
certificate  contained  the  following  act  or  of  the  physical  effect  thereof, 
provision:  "Provided,  however,  that,  or  was  driven  to  its  commission  by 
should  the  said  W.  W.  commit  sui-  an  insane  impulse,  which  he  had  not 
cide,  then  and  in  that  case  only  the  the  power  to  resist,  the  act  of  self- 
amount  paid  by  the  said  W.  W.  into  destruction  is  regarded  as  though 
the  beneficiary  fund  by  virtue  hereof  it  were  the  result  of  accident  or 
shall  be  paid  to  the  beneficiaries  some  irresistible  external  force,  and 
above  mentioned,  which  said  amount  the  proviso  of  a  policy  framed  as 
shall  be  in  full  of  all  demands  what-  the  one  at  bar,  or  where  other 
soever  arising  out  of  or  under  this  phrases  denoting  self-destruction  are 
beneficiary  certificate."  The  Supreme  used,  will  not  attach,  but  the  insurer 
Court  of  Illinois,  in  sustaining  the  will  be  held  liable." 
foregoing  instruction,  says:  "It  is  9 8  Modern  Woodmen  v.  Kincheloe, 
believed  there  is  a  substantial  con-  175  Ind  563,  94  NE  228,  AnnCas 
currence  of  judicial  decision  in  1913C,  1259. 
America  on  the  proposition  that  if, 
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the  body  of  decedent  was  found,  the  location  of  the  revolver  with 
reference  to  the  body  of  decedent,  the  time  of  day,  the  place, 
the  condition  of  mind  of  the  decedent,  his  physical  condition, 
the  fact,  if  it  is  a  fact,  that  there  is  an  absence  of  any  explana- 
tion as  to  his  death  having  been  caused  by  any  other  person 
than  himself,  all  as  shown  by  the  evidence  in  the  case,  and  all 
other  facts  and  circumstances  shown  by  the  evidence  in  the  case 
bearing  on  this  question.  If,  therefrom,  you  find  by  the  greater 
weight  or  preponderance  of  the  evidence  that  the  said  B.  W.  S. 
killed  himself,  then  your  verdict  will  be  in  favor  of  the  de- 
fendant." 

Louisiana. 

The  plaintiff  in  this  case  has  the  burden  on  herself  of  show- 
ing the  contract  under  the  policies  and  the  death  of  the  deceased. 
That  much  has  been  shown,  and  as  a  matter  of  fact  been 
admitted  by  the  defendant.  The  cane  of  the  plaintiff  would  be 
made  out  by  that  showing  and  admission,  but  for  the  denials 
in  the  defenses  set  up  by  the  defendant.  The  defendant,  admit- 
ting the  death  and  admitting  the  obligation  under  the  contract, 
sets  up  a  special  defense  that  the  contract  is  not  enforceable  in 
this  case,  because  the  insured,  S.,  committed  suicide  in  the  city 
of  New  York,  Under  the  terms  of  this  policy,  this  defense  is 
good,  if  sustained  by  the  proof.  On  that  defense  the  defendant 
has  the  burden  of  proof*  The  defendant  in  required  to  make 
out  its  case  on  that  defense  by  a  preponderance  of  proof ;  that  is, 
to  make  you,  by  its  proof,  or  the  proof  in  the  cane,  believe  that 
its  defense  has  been  established  with  a  reasonable  degree  of 
certainty*  * 

Missouri* 

(1)  Though  plaintiff  in  submitting  her  proof  of  the  death  of 
her  husband,  W,  B,  B,»  may  have  stated  in  answer  to  an  inter- 
rogatory that  his  death  was  the  result  of  suicide,  yet  you  are 
instructed  that  if  you  believe  from  the  evidence  that  when  she 
made  that  statement  she  only  stated  what  &he  was  informed 
of  by  others  and  not  what  she  knew  of  her  own  personal  knowl* 
edge,  and  if  you  further  believe  from  the  evidence  that  the 
plaintiff  has  no  personal  knowledge  of  the  manner  of  her  hus- 
band's death,  then  the  fact  that  the  proof  of  lorn  contains  the 
statement  that  her  husband  came  to  his  death  by  suicide  is 
simply  to  be  considered  by  you  as  a  circumstance  in  the  case  in 
connection  with  all  the  other  evidence  in  determining  the  main 

**  Scott  v.  Sovereign  Camp  of  *  Sharland  v.  Washington  Life 
Woodmen,  149  la  562,  120  NW  802.  In*.  Co»»  101  F  206. 
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question  of  whether  or  not  he,  W.  B.  B.,  came  to  his  death  as  a 
result  of  a  self-inflicted  wound. 

*  *     * 

If  you  believe  and  find  from  all  the  facts  and  circumstances 
shown  in  evidence  in  this  case  that  the  deceased  ended  his  own 
life  by  voluntary  and  intentional  suicide,  then  you  should  return 
a  verdict  in  favor  of  the  plaintiff  for  one-fifth,  only,  of  the 
amount  payable  under  said  benefit  certificate,  without  interest 
thereon  if  you  find  that  defendant  tendered  that  sum  to  plaintiff 
when  proof  of  death  was  made  and  with  interest  thereon  at  the 
rate  of  —  per  cent  per  annum  from  January  10,  19 — ,  the  date 
when  this  suit  was  instituted,  if  you  find  no  tender  was  made, 
including  in  your  verdict  the  amount  of  such  interest,  if  any. 

*  *     * 

If  you  find  and  believe  from  all  the  facts  and  circumstances 
shown  in  evidence  in  this  case  that  the  deceased  did  not  end  his 
own  life  by  voluntary  and  intentional  suicide,  then  you  should 
return  a  verdict  in  favor  of  the  plaintiff  for  the  full  amount 
payable  under  said  benefit  certificate,  with  interest  thereon  at 
the  rate  of  —  per  cent  per  annum,  from  January  10,  19 — , 
including  in  your  verdict  the  amount  of  such  interest. 

*  #     # 

The  burden  rests  upon  the  defendant  to  show  by  the  prepond- 
erance or  greater  weight  of  the  evidence  that  the  deceased  took 
his  own  life  by  suicide,  as  defined  above.2 

(2)  On  the  issues  of  suicide  you  cannot  resort  to  guess, 
conjecture,  random  judgment,  or  supposition  to  determine  the 
cause  of  C.  S.  W/s  death,  but  before  defendant  is  entitled  to  a 
finding  in  its  favor  on  that  issue  it  must  be  proved  by  the  evi- 
dence in  this  case  that  his  death  was  caused  by  his  own  act, 
inflicted  with  suicidal  intent.  This  is  a  matter  that  must  be 
proved  by  the  evidence,  and  cannot  be  presumed,  nor  can  it  be 
inferred  from  the  mere  fact  alone  that  death  was  caused  by  a 
gunshot,  and  if  from  the  evidence  you  are  unable  to  determine 
whether  C.  S.  W.'s  death  was  caused  by  his  own  act  or  by  some 
means  or  causes  unknown,  then  you  cannot  find  for  defendant 

on  the  defense  of  suicide. 

*  *     * 

The  defendant  is  not  entitled  to  a  verdict  in  this  case  on  the 
defense  of  suicide  set  up  by  it,  unless  you  find  by  the  greater 
weight  or  preponderance  of  all  the  evidence  in  the  case  that  the 
death  of  C.  S.  W.  was  caused  by  his  own  act  with  suicidal 

2  Bamberge  v.  Supreme  Tribe  of 
Ben  Hur,  159  MoApp  102,  139  SW 
235. 
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intent,  and  in  this  connection  the  court  further  instructs  you 
that  if  you  find  the  testimony  is  evenly  balanced  and  does  not 
preponderate  in  favor  of  defendant  as  to  said  issue,  then  you 
cannot  find  for  defendant  on  said  issue  of  suicide, 

Notwithstanding  it  may  conclusively  appear  that  the  death  of 
C.  S.  W.  was  brought  about  by  a  gunshot  wound  in  the  head, 
yet  if  the  character  of  such  gunshot  wound  and  all  the  surround- 
ing and  attending  circumstances  are  as  reasonably  consistent 
with  the  theory  of  accident,  then  you  should  find  against  the 
defense  of  suicide,  and  in  this  connection  you  are  instructed 
that  the  law  does  not  place  upon  the  plaintiff  the  burden  of  prov- 
ing that  C.  S.  W/s  death  was  the  result  of  an  accident.  This  is 
not  a  suit  on  an  accident  policy,  but  is  a  suit  on  a  life  policy, 
and  plaintiff  is  entitled  to  recover  on  proof  of  the  death  of  the 
insured,  unless  defendants  prove  that  the  insured  committed 
suicide,  or  unless  you  find  for  defendant  on  some  of  the  other 
defenses  mentioned  in  other  instructions, 

*  *     * 

The  burden  of  proof  that  C.  S.  W,  committed  suicide  rests 
upon  the  defendant  insurance  company,  and  must  be  proved 
by  the  greater  weight  of  all  the  evidence  in  the  case*  The 
defense  of  suicide  in  this  case  is  sought  to  be  established  by 
circumstantial  evidence  alone,  and  you  are  instructed  that  the 
circumstantial  evidence  relied  upon  must  be  of  such  character, 
taken  all  together,  as  will  show  by  the  greater  weight  of  the 
evidence  that  C*  S-  W.  took  his  own  life  with  suicidal  intent* 

Nebraska* 

You  are  instructed  that,  in  the  absence  of  evidence  to  the 
contrary,  the  legal  presumption  is  always  against  suicide,  and, 
consequently,  the  burden  of  proving  self -destruction  is  upon 
the  party  pleading  it,  who,  in  this  case  la  the  defendant  insur- 
ance company.  In  other  words,  the  plaintiff  in  this  case,  JL  H.  A»* 
is  not  required  to  prove  that  L.  J*  A*  did  not  commit  suicide, 
but,  rather,  the  defendant  insurance  company  m  required  to 
prove  by  a  preponderance  of  the  evidence  that  he  did  commit 
suicide.  If  the  defendant  insurance  company  fails  to  establish 
this  defense  by  a  preponderance  of  the  evidence*  or  if  the  evi- 
dence is  evenly  balanced,  or  if  it  preponderates  in  favor  of  the 
plaintiff,  then  and  in  all  of  such  cases  your  verdict  shall  be  for 
the  plaintfff. 

#  *    * 

By  a  preponderance  of  the  evidence  is  meant,  not  necessarily 
the  greater  number  of  witnesses,  but  a  preponderance  means 

3  Prentiss  v.  Illinois  Life  Ins.  Co. 
(Mo),  225  SW  605. 
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that  amount  of  the  evidence  which  on  the  whole  produces  the 
stronger  impression  upon  you  and  convinces  you  of  its  truth 
when  weighed  against  the  evidence  in  opposition  thereto.4 

Wisconsin. 

(1)  The  presumption  of  law  is  against  the  commission  of 
suicide,  and  the  defendant  must  first  overcome  this  presumption 
in  law  against  suicide,  and  establish  the  fact  of  suicide  by  a 
preponderance  of  evidence,  and  in  the  absence  of  such  proof 
you  must  answer  the  question  submitted  to  you  by  "No"  .  .  . 
but  this  presumption  may  be  rebutted  by  proof,  and  .  .  .  the 
burden  is  on  the  defendant  to  rebut  that  presumption   and 
satisfy  you  by  the  evidence  that  the  cause  of  death  was  suicide.8 

(2)  The  burden  of  proof  is  upon  the  defendant  to  establish 
by  a  fair  preponderance  of  the  evidence  that  the  cause  of  death 
was  suicide.    As  applied  to  the  facts  in  this  case,  it  devolved 
upon  the  defendant  to  satisfy  you  by  a  preponderance  of  the 
evidence  that  the  cause  of  death  was  suicide.    It  does  not  devolve 
upon  the  plaintiff  to  prove  a  negative,  that  is,  to  prove  that  it 
was  not  suicide,  but  the  burden  of  proving  it  is  on  the  defendant. 

The  presumption  of  law  is  against  the  commission  of  suicide, 
and  the  defendant  must  first  overcome  this  presumption  in  law 
against  suicide,  and  establish  the  fact  of  suicide  by  a  preponder- 
ance of  evidence,  and  in  the  absence  of  such  proof  you  must 
answer  the  question  submitted  to  you  by  "No"  .  .  .  but  this 
presumption  may  be  rebutted  by  proof,  and  .  .  .  the  burden  is 
on  the  defendant  to  rebut  that  presumption  and  satisfy  you  by 
the  evidence  that  the  cause  of  death  was  suicide.6 

§  1987.    Extent  of  liability  of  insurer. 

Indiana. 

If  you  find  for  the  intervening  petitioner,  I  instruct  you  that 
you  should  return  a  verdict  in  intervening  petitioner's  favor  in 
the  sum  of  $1,000,  to  which  you  should  add  —  per  cent  interest 
thereon  from  June  15, 19 — ,  to  the  date  you  return  your  verdict, 
but  from  such  sum  so  found  you  shall  deduct  the  sum  of  $47.02, 
being  the  premium  charge  for  said  policy  for  one  year.7 

4  Allen     v.     Massachusetts     Mut.  defendant,  but  that  the  burden  is  on 

Life  Ins.  Co.,  149  Neb  233,  30  NW2d  plaintiff  to  show  death  by  accidental 

885.   In  the  case  cited  judgment  on  means.  Hrybar  v.  Metropolitan  Life 

verdict  for  plaintiff  on  a  life  insur-  Ins.  Co.,  140  OhSt  437,  45  NE2d  114. 

ance  policy  was  affirmed.  5  Cady  v.  Fidelity  &  Casualty  Co., 

It  has  been  held  that  in  an  action  134  Wis  322,  113  NW  967,  17  LRA 

upon  an  accident  clause,  providing  (NS)  260. 

for  payment  in   case  of  death  by  6  Rohloff  v.  Aid  Assn.  for  Luther- 
accidental    and  violent   means,   the  ans,  130  Wis  61,  109  NW  989. 
burden  of  proving  suicide  is  not  on  7  Brady  v.  Metropolitan  Life  Ins. 
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Missouri. 

If  the  jury  find  for  plaintiff  you  should  allow  her  the  sum 
of  $530,  with  interest  thereon  at  the  rate  of  —  per  cent  per 
annum  from  April  1,  19—  to  this  date. 

And  the  court  further  instructs  you  that  if  you  find  and 
believe  from  the  evidence  that  prior  to  the  filing  of  this  action, 
the  defendant  refused  to  pay  the  amount  due  under  said  policy ; 
and  if  you  further  find  and  believe  from  all  the  facts  and  cir- 
cumstances shown  by  the  evidence  that  defendant's  refusal  to 
pay  the  amount  due  under  said  policy  was  vexatious,  that  is 
wilful,  in  bad  faith,  and  without  any  probable  cause  or  reason- 
able excuse,  then  you  may  allow  her  a  further  sum,  not  exceed- 
ing 10  per  cent  of  the  amount  due  under  said  policy,  as  damages, 
and  may  also  allow  plaintiff  a  reasonable  attorney  fee  for  services 
rendered  to  plaintiff  by  her  attorneys  in  the  preparation  and 
prosecution  of  this  action,  if  you  find  from  the  evidence  that 
such  services  were  rendered,  not  exceeding  the  sum  of  $500, 

If  you  find  for  plaintiff  and  you  also  decide  to  allow  her  either 
damages  or  attorney  fee,  then  you  should  separately  specify 
in  your  verdict  the  amount  of  each  of  said  items  allowed,  and 
return  your  verdict  for  the  aggregate  amount  of  your  findings** 

§  1988.    Insurance  against  death  from  external,  violent,  and  acel* 
dental  means, 

The  substance  of  this  complaint  is  that  defendant  is  an  Indiana 
life  and  accident  insurance  corporation  and  as  such,  issued  prior 
to  May  4,  19 — ,  to  plaintiff's  deceased  husband  X  II.  a  policy 
and  certificate  of  membership,  with  the  provision  for  doable 
indemnity  in  the  sum  of  $1,000  in  case  death  resulted  from  acci- 
dental injury;  that  on  April  9,  19 — ,  said  decedent  sustained 
an  injury  to  his  leg  by  accidental  means,  from  the  result  of 
which  he  died  on  May  4, 19 — •;  that  due  proof  of  such  accidental 
injury  was  made  and  that  said  policy  was  in  good  standing  as 
to  premium  payments  at  all  times;  that  on  June  14,  19—,  by 
fraud  and  trickery,  defendant  induced  plaintiff  to  sign  a  receipt 
for  and  accept  in  settlement  the  sum  of  $260;  that  decedent 
died  as  a  result  of  said  accidental  injury,  but  that  defendant  by 
its  fraud  represented  to  plaintiff  and  induced  her  to  act  upon 
such  representations,  that  her  said  husband  had  died  as  a  result 
of  broken  blood  vessels  combined  with  kidney  and  heart  disease 
and  that  his  death  did  not  come  under  the  accidental  provision' 
of  said  policy,  but  was  caused  from  natural  causes ;  that  plaintiff 

Co.,  Circuit  Court,  Marion  County,  » UnwJn  v,  John  Hancock  Hut. 
Indiana,  No,  41207;  see  95  IndApp  Life  Ins,  Co,  (MoApp),  48  SW2d 
564,  174  NE  99,  899. 
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is  an  uneducated  woman  wholly  ignorant  of  business  dealings 
and  relied  upon  defendant's  truthfulness  and  honesty;  that 
thereupon  defendant  paid  to  plaintiff  the  sum  of  $250  in  full 
settlement  and  release  of  her  claim  and  plaintiff  accepted  the 
same  as  such;  that  by  reason  of  defendant's  false  representa- 
tions plaintiff  has  been  damaged  in  the  sum  of  $750,  the  differ- 
ence between  the  face  of  said  policy  and  the  added  indemnity 
growing  out  of  decedent's  death  by  injury  as  provided  in  said 
policy  of  insurance,  and  asks  judgment  in  said  sum  with  inter- 
est at  —  per  cent. 

To  this  defendant  has  answered  by  a  denial  of  every  material 
allegation  contained  in  plaintiff's  complaint.9 

§1989.     Application  for  policy;   misrepresentations  in 

obtaining  policy. 

Under  the  law  of  the  state  of  Washington,  regardless  of  the 
terms  of  any  insurance  policy,  or  contract,  the  falsity  of  any 
statement  in  the  application  for  any  policy  of  insurance  shall 
not  bar  the  right  to  recover  thereunder,  unless  such  false  state- 
ment was  made  with  actual  intent  to  deceive  or  unless  it  mate- 
rially affected  either  the  acceptance  of  the  risk  or  the  hazard 
assumed  by  the  insurer. 

In  that  connection,  I  charge  you  that  it  will  first  be  your 
duty  to  determine  whether  or  not  the  statements  made  by  J.  J.  T. 
were  false  and  before  you  can  determine  that  they  were  false, 
you  must  be  convinced  by  a  fair  preponderance  of  the  evidence 
to  that  effect. 

It  will  then  be  your  duty,  if  you  should  determine  that  they 
were  false,  to  determine  further  whether  or  not  they  were  made 
with  an  actual  intent  to  deceive,  or  they  materially  affected  the 
acceptance  of  the  risk  or  the  hazard  assumed  by  the  insurer, 
and  even  if  you  find  they  were  false,  unless  they  were  made  with 
actual  intent  to  deceive  or  materially  affected  either  the  accept- 
ance of  the  risk  or  the  hazard  assumed  by  the  insurer,  then  you 
would  still  find  for  the  plaintiff.  •  ° 

§  1990.    Insurable  interests,  beneficiaries,  and  right  to  pro- 
ceeds. 

A  person  may  insure  his  own  life  for  the  benefit  of  another, 
unless  that  contract  is  a  guise,  a  contract  for  the  purpose  of 
defrauding.  If  it  is  a  bona  fide  contract,  every  person  honest 
about  it,  I  have  the  right  to  insure  my  life  for  the  benefit  of 

9  Holliday  v.  Empire  Life  &  Ace.  '  °  Tison  v.  American  Nat.  Ins. 
Ins.  Co.,  Circuit  Court,  Marion  Coun-  Co.,  163  Wash  522,  1  P2d  859,  3  P2d 
ty,  Indiana,  No.  45978.  998. 
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somebody  else.  If  that  be  so,  the  interest  that  the  beneficiary 
could  take  in  it  could  be  assigned  by  the  beneficiary  subject  to 
the  same  limitation  as  provided  for  and  conditioned  on  in  that 
contract.  That  is  what  that  contract  means.  If  that  be  so,  and 
you  find  that  the  plaintiff  here  was  the  assignee  of  the  beneficiary 
of  that  contract,  and  that  contract  was  of  the  nature  I  have 
indicated,  that  the  assignment  was  made  and  properly  made, 
and  the  risk  contemplated  there,  to  wit,  the  death  of  Cl,  occurred, 
then  the  transferee  would  have  the  same  right  to  recover  upon 
that  contract  that  the  transferor  would  have.  l ' 

§  1991.    Cause  and  time  of  death  generally;  visible  marks 

generally. 
Arkansas. 

(1)  You  are  instructed  that  the  term  "accidental"  is  used 
in  this  policy  in  its  ordinary  popular  sense  as  meaning  "happen- 
ing by  chance/'  "unexpeetingly  taking  place/*  "not  according  to 
the  usual  course  of  things"  or  "not  as  expected/*    If  you  find 
in  this  case  that  the  deceased  0.  W.  came  to  his  death  as  a 
result  of  accidental  means  as  defined  to  you,  your  verdict  should 
be  for  the  plaintiff.12 

(2)  You  are  instructed  that  the  terms  "accident"  and  "acci- 
dental means/'  as  used  in  the  policy  sued  upon  and  in  the  consti- 
tution and  by-laws  of  the  defendant  association,  are  used  in 
their  ordinary  popular  sense,  as  meaning  "happening  by  chance/' 
"unexpectedly  taking  place/'  "not  according  to  the  usual  course 
of  things/'  or  "not  as  expected/'    If  you  find  from  a  preponder- 
ance of  the  evidence  that  the  injury  received  by  the  plaintiff 
happened  by  chance,  or  unexpectedly  took  place,  or  was  not 
according  to  the  usual  course  of  things,  or  was  not  as  expected, 
then  you  will  find  that  said  injury  was  the  result  of  accident 
and  comes  within  the  terms  of  the  insurance  contract,  unless 
you  find  from  a  preponderance  of  the  evidence  that  it  falls  within 
one  or  any  of  the  exceptions  in  the  contract,*3 

California. 

To  recover  on  an  accident  policy  insuring  against  death  result- 
ing from  injuries  caused  solely  by  external,  violent,  and  acci- 
dental means,  it  must  be  shown  not  only  that  the  death  was  an 
accidental  result,  but  that  the  cause  itself  was  external,  violent, 
and  accidental ;  the  word  "accident"  in  such  policy  meaning  "an 

11  Crosswel  v.  Connecticut  Indem,  *2  Pacific  Mut  Lifo  Ins,  Co,  v. 
Assn.,  51  SC  103,  28  SE  200.  Ware,  182  Ark  868,  33  SW2d  46. 

See  Dargan  v.  Equitable  Life  "Travelers  Protective  Assn.  of 
Assur.  Soc,,  71  SC  856,  51  SE  125-  America  v,  Stephens,  185  Ark  860,  49 

SW2d  304, 
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event  which  takes  place  without  one's  foresight  or  expecta- 
tion."14 

Colorado. 

The  word  "insane"  means  that  unsoundness  of  mind  which 
would  prevent  the  insured  from  understanding  the  physical 
nature  and  consequences  of  his  act,  or,  if  foreseeing  and  medi- 
tating its  physical  consequences,  would  prevent  the  insured 
from  understanding  its  moral  nature  and  aspect. ' 5 

Georgia. 

Gentlemen  of  the  jury,  the  proximate  cause  of  an  injury  is 
such  an  act  that  a  person  of  ordinary  caution  or  prudence  would 
have  foreseen  that  some  injury  might  result  therefrom  but  not 
necessarily  the  one  that  did  result  therefrom. 

Gentlemen  of  the  jury,  the  burden  is  on  the  beneficiary  in  this 
case  to  show  by  a  preponderance  of  the  evidence  that  the  insur- 
ance company  is  liable  under  its  policy,  that  is,  the  plaintiff  must 
show  that  the  death  of  W.  A.  H.  was  covered  by  the  terms  of 
the  policy.  The  test  of  liability  of  the  defendant  insurance  com- 
pany may  be  stated  as  follows:  Did  the  condition  of  the 
insured  in  having,  at  the  time  of  his  death,  a  heart  disease 
contribute  to  his  death  in  whole  or  in  part,  directly  or  indirectly  ? 
If  it  did  so  contribute,  the  defendant  in  this  case  would  not 
be  liable  and  your  verdict  should  be  in  favor  of  the  defendant. 
On  the  other  hand,  if  you  should  find  that  the  alleged  accident 
was  the  proximate  cause  of  the  death  of  the  insured,  then  you 
would  be  authorized  to  find  for  the  plaintiff  in  the  amount  stip- 
ulated in  the  policy  of  insurance.  • 6 

Indiana. 

By  the  express  terms  of  the  policy  in  this  case,  the  defendant 
insured  the  decedent  against  "the  death  of  the  insured,  resulting 
from  bodily  injury,  effected  directly  through  external,  violent, 
and  accidental  means,  suicide,  sane  or  insane,  or  any  attempt 
thereat,  sane  or  insane  not  included,  exclusively  and  independ- 
ently of  all  other  causes."  This  is  a  proper  matter  of  contract 
between  the  parties,  and  having  entered  into  the  contract,  all 
parties  thereto  are  bound  by  its  stipulations.  I  instruct  you 
that  this  insurance  does  not  cover  any  cause  of  death  when 
brought  about  either  directly  or  indirectly,  wholly  or  in  part, 
by  or  from  any  infirmity  or  disease,  such  as  are  commonly  known 

1 4  Magby  v.  New  York  Life  Ins.  ' 6  Mutual    Ben.    Health.    &    Ace. 
Co.,  136  CalApp  772,  29  P2d  791.  Assn.  of  Omaha  v.  Hickman,  100  Ga 

1 5  London  Guarantee  &  Ace.  Co.  App  348,  111  SE2d  380. 
v.  Officer,  78  Colo  441,  242  P  989. 
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as  natural  causes  as  contradistinguished  from  those  of  violence 
and  injuries. 

If  you  find,  therefore,  from  all  the  evidence  in  the  case,  that 
decedent's  death  was  brought  about  by  disease  and  not  through 
accident  as  above  described  in  each  instance,  then  your  verdict 
should  be  for  the  defendant.  If,  however,  you  find  from  all  the 
evidence  in  the  case  that  decedent's  death  was  brought  about 
through  accidental  means  as  stipulated  by  the  policy  and  not 
by  disease  as  above  described  in  each  instance,  and  that  decedent 
and  plaintiff  or  someone  in  plaintiff's  behalf  has  performed  all 
the  conditions  of  said  policy  incumbent  upon  him,  then  your 
verdict  should  be  for  the  plaintiff.17 

Michigan. 

It  is  not  such  exposure  as  men  usually  are  going  to  take; 
such  as  is  incident  to  the  ordinary  habits  and  customs  of  life. 
Such  an  exposure  as  that  does  not  come  within  the  range  of  a 
defense.  An  exposure,  in  order  to  have  been  a  contributing 
cause,  and  so  defeat  the  plaintiff's  right  to  recover  in  this  case, 
must  be  something  beyond  the  ordinary,  or  a  piece  of  gross 
carelessness,  as  we  would  term  such  in  our  designation  of  a 
person's  conduct  in  the  usual  walks  of  life.  If  D,  was  at  the 
time  in  an  enfeebled  physical  condition,  that  circumstance  may 
be  taken  into  account  in  determining  whether  he  was  making  an 
imprudent,  wanton,  and  reckless  exposure  of  himself,  of  his  life 
and  health ;  but  if  the  exposure  to  which  he  submitted  himself 
was  of  a  less  degree  than  that,  and  such  as  I  have  described, 
then  it  is  not  within  the  terms  of  the  policy.18 

The  burden  of  proof  in  this  case  is  upon  the  plaintiff,  and 
the  plaintiff  must  show,  before  the  plaintiff  can  recover,  by 
the  preponderance  of  proof,  that  is,  by  the  greater  weight  of  the 
testimony,  that  the  plaintiff's  death  was  caused,  alone  and  inde- 
pendently of  other  causes,  by  a  bodily  injury,  which  bodily  injury 
must  have  been  by  accidental  means,  leaving  upon  the  body 
marks  of  contusion,  or  wounds,  visible  to  the  naked  eye.  That 
states  the  ultimate  facts  which  the  plaintiff  must  prove  by  the 
greater  weight  of  testimony,  before  the  plaintiff  can  recover. 


The  court  instructs  the  jury  that  this  involves  proofs  of  two 
points:    First,  that  the  death  was  the  result  of  accidental  injur- 

17  Jensen    v.    Lincoln   Nat.    Life         **  Manufacturers  Ace.  Indem.  Co* 
Ins,  Co.,  Circuit  Court,  Marion  Coun-      v*  Dorgan,  58  F  045,  22  LEA  020* 
ty,  Indiana,  No*  45357;  see  90  Ind 
App  397,  189  NE  169. 
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ies;  and,  second,  that  these  accidental  injuries  left  upon  the 
body  marks  of  contusion,  or  wounds,  visible  to  the  naked  eye. 
Both  of  these  points  are  to  be  proved,  before  the  plaintiff  can 
recover,  and  you  will  have  that  thought  in  mind  in  respect  to  all 
I  say  hereafter  in  giving  the  charge. 

*  *     * 

The  visible  marks  on  the  body  required  by  the  policy  need 
not  become  visible  immediately  upon  the  happening  of  the 
accident,  in  order  to  entitle  plaintiff  to  recover;  but  it  is  suffi- 
cient if  they  appear  in  some  reasonable  time  thereafter.  The 
mark  visible  to  the  eye  on  the  body  required  by  the  policy  need 
not  be  a  bruise,  contusion,  laceration,  or  broken  limb,  but  may 
be  any  visible  indication  of  an  internal  injury  which  may  appear 
within  a  reasonable  time  after  the  injury  is  received,  such,  for 
instance,  as  discoloration  of  the  part  of  the  body  affected. 

*  *     * 

The  defendant's  claim  was  that  the  cause  of  death  was 
illness,  and  it  has  made  a  tender  into  court  which  has  been  put 
in  evidence;  and  if  death  resulted  from  illness,  then  the 
plaintiff  is  entitled  to  that  money,  and  will  get  it  without 
further  ceremony.  That  leaves  then  the  issue  for  you  to  try, 
which  has  been  submitted  to  you,  the  issue  of  whether  or  not 
death  was  or  was  not  caused  by  the  accident. ' 9 

Minnesota. 

There  is  a  presumption  against  self-slaughter.  It  is  a  strong 
presumption  and  not  to  be  displaced  by  slight  contrary  proof. 
But  it  is  not  conclusive,  unless  there  are  no  circumstances 
which  upon  fair  consideration  might  lead  a  reasonable  mind  to 
the  conclusion  of  suicide.  It  is  a  presumption  which  controls 
decision  only  where  there  is  no  substantial  proof  to  the  contrary. 
Such  a  presumption  is  not  itself  evidence.  However,  it  must 
stand  in  the  case  and  be  decisive  of  it  until  overcome  by  testi- 
mony which  shall  outweigh  the  presumption.  It  casts  upon  the 
defendant,  who  claims  that  death  was  intentional,  the  burden 
of  establishing  such  fact  by  a  fair  preponderance  of  the  testi- 
mony.20 

Missouri. 

(1)  The  policy  provides  that  the  insurance  shall  not  cover 
fatal  injuries  resulting  wholly  or  partly  from  voluntary  exposure 
to  unnecessary  danger.  As  to  this  provision  of  the  policy  you 
are  instructed  that  you  must  be  satisfied  from  the  evidence  that 

1  9  Thompson  v.  Loyal  Protective  2O  Gar  bush  v.  New  York  Life  Ins. 
Assn.,  167  Mich  31,  132  NW  554.  Co.,  172  Minn  98,  214  NW  795. 
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the  deceased  went  into  the  danger  and  received  the  injury,  caus- 
ing his  death  as  a  result  thereof,  and  that,  while  going  into  the 
danger,  the  deceased  had  knowledge  of  the  danger  and  cause  to 
apprehend  it,  and  that  he  went  into  the  danger,  if  any,  with  the 
intention  to  expose  himself  to  it,  or  you  must  be  satisfied  that 
the  risk  or  danger  of  injury  to  him  in  doing  what  you  may  find 
from  the  evidence  he  did  was  so  obvious  and  apparent  as  to 
cause  a  reasonably  prudent  man  to  realize  that  the  doing  of 
what  you  may  find  the  deceased  did  was  likely  to  result  in  in- 
jury, and,  unless  you  are  so  satisfied  by  the  evidence,  then  you 
cannot  find  for  defendant  on  account  of  said  provision  being 
in  the  policy.2  ' 

(2)  The  plaintiff  is  not  entitled  to  recover  in  this  action 
unless  the  said  J,  T.  G,  came  to  his  death  on  or  about  Decem- 
ber 27,  19 — ,  as  the  result  of  external,  violent,  and  accidental 
means  alone,  independent  of  all  other  causes,  and  the  burden  of 
proof  is  upon  the  plaintiff  to  establish  to  the  satisfaction  of  the 
jury  that  the  death  was  caused  by  external,  violent,  and  acci- 
dental means  alone,  independent  of  all  other  causes ;  and  unless 
you  believe  that  the  plaintiff  has  established  by  a  preponderance 
of  the  testimony  that  the  death  of  said  G.  was  caused  by  ex- 
ternal, violent,  and  accidental  means  alone,  independent  of  all 
other  causes,  then  your  verdict  must  be  in  favor  of  the  de- 
fendant. 


If  the  jury  find  from  the  evidence  that  on  December  27, 
19 — ,  J.  T.  G.  was  a  member  in  good  standing  in  the  defendant 
corporation  and  that  while  in  such  standing  his  death  occurred, 
and  that  the  direct  cause  thereof  was  bodily  injury  effected 
through  external,  violent,  and  accidental  means  alone,  inde- 
pendent of  all  other  causes,  within  six  months  of  the  happening 
of  such  accident,  and  that  such  death  did  not  happen  directly 
or  indirectly  in  consequence  of  disease  and  was  not  caused 
wholly  or  in  part  by  bodily  infirmity  or  disease,  and  that  there 
were  external  and  visible  evidences  or  marks  of  such  accident 
on  the  body  of  the  deceased,  and  that  the  defendant,  after  notice 
of  said  death  and  presentation  of  claims,  disclaimed  all  liability 
on  other  grounds  than  want  of  sufficient  proofs  of  death,  then 
plaintiff  is  entitled  to  recover  the  sum  of  $6,800,  with  interest 
thereupon  from  June  22, 19 — ,  to  this  date,  at  the  rate  of  —  per 
cent  per  annum.22 

2 '  Landau  v.  Travelers  Ins.  Co.,  *2  Goodes  v.  Order  of  United  Com- 
315  Mo  760,  287  SW  346,  merdal  Travelers,  174  MoApp  330, 

156  SW  995, 
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New  Jersey. 

If  you  find  that  R.  did  not  die  solely  by  reason  of  the  accident 
which  resulted  in  a  fractured  hip,  then  the  beneficiary  cannot 
recover.23 

Oklahoma. 

The  presumption  of  law  attaching  to  the  death  of  the  insured, 
disclosed  by  the  evidence,  is  against  the  intentional  taking  of  the 
life  on  the  part  of  the  deceased,  for  the  reason  that  the  pre- 
sumption of  love  of  life  is  so  strong  it  has  the  force  of  affirmative 
evidence,  and  will  so  prevail  unless  negatived  by  the  surrounding 
facts  and  circumstances  as  to  leave  no  other  reasonable  hy- 
pothesis than  that  of  suicide.  In  this  connection  you  are  in- 
structed that  the  burden  of  proof  is  upon  the  defendant  to  show 
by  a  preponderance  of  the  evidence  that  the  death  of  the 
deceased  was  intentional  on  his  part  in  order  to  rebut  the  afore- 
said presumption  of  law.24 

Tennessee. 

A  man's  natural  instinct  is  to  preserve  his  life  and  not  to 
destroy  it.  Therefore,  the  presumption  is  that  the  insured  did 
not  commit  suicide,  and  this  presumption  should  be  considered  in 
deciding  whether  or  not  he  did  commit  suicide. 

One  of  the  defenses  in  the  case  is  that  the  insured  did  commit 
suicide.  And  you  are  instructed  that  this  is  an  affirmative 
defense  set  up  by  the  defendant,  and  the  burden  is  upon  the 
defendant  to  establish  the  same  by  the  preponderance  of  the 
evidence. 

The  plaintiff  is  therefore  entitled  to  recover  unless  the  evi- 
dence introduced  has  overcome  this  presumption  and  satisfied 
you  that  death  was  voluntary.  But  this  is  only  a  disputable 
presumption,  and  if  from  the  evidence  in  the  case  you  find  by  a 
preponderance  thereof  that  the  insured  came  to  his  death  by 
voluntarily  and  intentionally  shooting  himself,  you  must  find  for 
the  defendant.  The  court  further  instructs  the  jury  that  when 
a  man  suffers  injury  which  might  have  been  caused  by  accident, 
or  might  have  been  intentionally  inflicted  upon  himself,  and  there 
is  no  preponderance  of  evidence  as  to  the  cause  of  such  injury, 
the  presumption  is  that  death  occurred  by  accident. 

The  court  charges  you  that  the  presumption  against  suicide 
referred  to  in  the  charge  does  not  relieve  the  plaintiff  of  the 
burden  of  proving,  by  a  preponderance  of  the  evidence,  that  the 

23  Runyon  v.  Monarch  Ace.  Ins.  24  Mid-Continent  Life  Ins.  Co.  v. 
Co.,  108  NJL  489,  158  A  530.  Davis,  174  Okl  262,  51  P2d  319. 
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death  of  J.  A.  P.  was  brought  about  solely  through  accidental 
means.25 

Wisconsin. 

Now,  to  sum  up  the  case,  if  you  find  from  the  evidence 
that  the  deceased,  on  June  20,  19—,  sustained  a  bodily  injury, 
and  that  such  injury  was  effected  through  external,  violent,  and 
accidental  means,  and  was  one  of  which  there  was  an  external 
and  visible  sign,  and  that  the  injury  was  the  proximate  or  sole 
cause  of  death,  then  the  plaintiff  should  have  a  verdict  in  her 
favor. 

If,  on  the  contrary,  you  find  either  that  the  injury  was  not 
sustained,  or  that,  if  it  was  sustained,  it  was  not  effected 
through  external,  violent,  and  accidental  means  or  was  an  injury 
of  which  there  was  no  external  and  visible  sign,  or  that  it  was 
not  the  proximate  or  sole  cause  of  death,  then  your  verdict 
should  be  for  the  defendant. 

If  you  find  the  plaintiff  entitled  to  recover,  you  will  render 
a  verdict  in  her  favor  for  the  sum  of  $5,000,  with  interest  at 
—  per  cent,  computed  from  September  15,  19 —  to  the  present 
time,  adding  the  interest  to  the  principal,  so  that  your  verdict 
will  show  the  gross  sum.26 

§  1992,    Disease  or  infirmity  before  accident  or  injury. 

Alabama. 

If  the  jury  believe  from  the  evidence  that  the  death  of  A. 
was  directly  and  solely  caused  by  the  accidental  rupture  of  his 
appendix,  then  their  verdict  would  be  for  the  plaintiff  on  this 
complaint,  and  this  is  true,  notwithstanding  that  the  jury  further 
believe  from  the  evidence  that  A.'s  appendix  was  diseased  or 
abscessed  at  the  time  of  the  rupture**7 

Arkansas. 

You  are  instructed  that  you  are  the  judges  of  the  cause  of 
death  of  J»  H.  B.  and  if  you  find  from  a  preponderance  of  all 
the  facts  and  circumstances  in  evidence  in  this  case  that  on 
June  24,  19 — ,  J.  EL  B.,  a  short  time  after  leaving  the  fire  box 
of  a  locomotive  engine  which  was  poorly  ventilated  and  un- 
usually hot,  suffered  from  heat  stroke,  and  at  the  time  he 
suffered  from  heat  stroke  J,  H,  B.  was  afflicted  with  a  latent  or 

28  Provident  Life  &  Ace.  Ins.  Co,         2*  United  States  Mut  Ace.  Assn. 

v,  Prieto,  169  Term  124,  88   SW2d  v,  Barry,  181   US  100,  33  Led  60, 

251.   The  opinion  in  this  case  cites  9  SupCt  755. 

numerous  other  cases  and  quotes  ap~         a7  Benefit  Assn.  of  Ry.  Employees 

proved  instructions  on  the  same  sub-  v.  Armbruster,  224  Ala  302,  140  S 

ject-matter  as  the  above  approved  356. 
charge. 
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dormant  abscess,  tumor,  growth,  or  formation  in  the  brain  and 
which  abscess,  tumor,  growth,  or  formation  was  affected  by  the 
heat  stroke  and  excited  and  aroused  and  caused  the  erosion 
of  blood  vessels  within  the  brain  of  J.  H.  B.  and  consequently 
hemorrhages  which  resulted  in  his  death  on  the  same  day  and 
within  a  few  hours  thereafter,  independently  of  all  other  causes ; 
that  is  to  say,  that  J.  H.  B.  would  not  have  died  as  and  when  he 
did  if  the  accident  had  not  occurred;  that  while  death  from 
the  abscess,  tumor,  growth,  or  formation  in  his  brain,  might 
have  resulted,  it  would  have  been  deferred  until  a  later  period 
of  his  life,  then  heat  stroke  would  be  considered  the  cause  of  his 
death  within  the  meaning  of  the  policy  and  certificate  of 
insurance.28 

Colorado. 

If  the  insured  sustained  an  accident,  but  at  the  time  it 
occurred  he  was  suffering  from  a  pre-existing  disease  or  bodily 
infirmity,  in  this  case  the  heart  condition  and  the  hardening 
of  the  arteries,  and  if  the  accident  would  not  have  caused  his 
death  if  he  had  not  been  affected  by  such  disease  or  infirmity, 
but  he  died  because  the  accident  aggravated  the  effects  of  the 
disease  or  the  disease  aggravated  the  effects  of  the  accident, 
under  the  express  contract  of  the  association  they  are  not  liable 
for  the  amount  of  this  insurance,  because  the  death  in  such 
a  case  would  not  be  the  result  of  the  accident  alone,  independent 
of  other  causes,  but  would  be  due  partly  to  the  disease  and 
partly  to  the  accident,  and  the  contract  exempts  the  defendant 
from  liability  under  such  conditions.29 

Florida. 

If  you  find  from  the  evidence  that  the  death  resulted  directly 
and  exclusively  of  all  other  causes  from  bodily  injuries  sustained 
solely  through  external,  violent,  and  accidental  means,  as  alleged 
in  the  declaration,  ^then  you  will  find  for  the  plaintiff.  This 
notwithstanding  it  may  appear  from  the  evidence  in  the  case 
that  upon  subsequent  investigation  a  tubercular  condition  of, 
the  kidney  was  discovered,  and  that  that  tubercular  condition 
may  have  existed  prior  to  and  at  the  time  the  accidental  injury 
happened;  provided  further,  that  you  find  that  the  assured 
would  not  have  had  the  active,  moving  disorder  producing  death 
at  the  time  and  in  the  manner  he  did  have  it,  if  he  had  not 
been  injured  by  the  external,  violent  and  accidental  means  set 
up  in  the  declaration.30 

28  Missouri  State  Life  Ins.  Co.  v.  3O  Jones  v.  General  Ace.,  Fire  & 
Barren,  186  Ark  46,  52  SW2d  733.  Life    Assur.    Corp.,    Ltd.,    118    Fla 

29  Carpenter  v.  Connecticut  Gen-  648,  159  S  804. 
eral  Life  Ins.  Co.,  68  F2d  69. 
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Iowa. 

Plaintiff  must  prove  that  on  the  25th  day  of  November,  19—, 
Dr.  W.,  through  accidental  means,  received  bodily  injuries, 
which,  independently  and  exclusively  of  all  other  causes  resulted 
in  his  death  within  90  days  after  receiving  said  bodily  injuries, 
If  you  find  the  plaintiff  has  established  this  proposition  by  a  pre- 
ponderance of  the  evidence  then  plaintiff  would  be  entitled  to  re- 
cover the  sum  of  $5,000,  unless  the  defendant  has  established  by 
a  preponderance  of  the  evidence  the  only  amount  due  under  the 
Certificate  of  Membership  was  the  sum  of  $500  as  is  claimed  by 
the  defendant  under  paragraph  H  of  the  by-laws  of  the  defendant 
association,  as  set  out  in  the  Statement  of  Issues  herein. 

If  you  find  plaintiff  has  not  established  the  above  proposition 
by  a  preponderance  of  the  evidence,  then  the  plaintiff  would  not 
be  entitled  to  recover  any  sum,  and  your  verdict  would  be  for 
the  defendant  association.3 ' 

Massachusetts. 

The  question  whether  peritonitis,  if  that  caused  his  death, 
is  to  be  deemed  a  "disease,"  within  the  meaning  of  this  policy, 
and  the  proximate  cause  of  death,  within  the  meaning  of 
this  policy,  so  as  to  prevent  a  recovery,  depends  upon  the 
question  of  whether  or  not  before  the  time  of  the  fall,  and  at 
the  time  of  the  fall,  he  had  then  the  disease,  was  then  suffering 
from  the  disease.  If  he  was,  then,  in  the  sense  of  the  policy, 
although  aggravated  and  made  fatal  by  the  fall,  he  cannot 
recover.  But  if,  owing  to  existing  lesion  caused  by  that  disease, 
but  not  having  the  disease  at  the  time,  the  same  kind  of 
malady,  that  is,  peritonitis,  was  started  up,  the  company  is 
to  be  answerable,  even  though  if  there  had  been  a  normal  state 
of  things,  the  fall  would  not  have  occasioned  such  a  result.32 

Michigan. 

I  have  been  requested  by  the  plaintiff's  counsel  to  instruct 
you  in  regard  to  the  inferences  to  be  drawn  from  the  condition 
*of  D.  at  the  time  of  this  insurance,  or  about  that  time,  as  dis- 
closed by  the  testimony  about  the  condition  of  the  heart,  as  is 
covered  by  the  physicians,  as  giving  out  the  alleged  rattle  or 
murmur.  Now,  if  the  murmur  or  sound  of  disordered  action 
which  was  indicated  at  or  before  the  time  when  P,  made  this 
application  for  insurance  was  simply  an  occasional  consequence 
or  mere  debility,  an  "anaemic  condition"  they  term  it  in  scien- 
tific language,  no  more  or  less  than  a  debilitated,  enfeebled 

3J  Watters  v.  Iowa  State  Travel-  32  Freeman  v.  Mercantile  Mat. 
ing  Men's  Assn.,  246  la  770,  69  Ace.  Assn.,  166  Mass  351,  30  HE 
NW2d  1.  1013,  17  LRA  763, 
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condition,  lack  of  strength  and  vitality,  if  that  was  the  case, 
if  what  Dr.  P.  heard,  and  afterwards  what  Dr.  O.  heard,  was 
simply  an  anaemic  murmur,  an  occasional  result  only  of  a 
weakened  and  enfeebled  condition  of  the  body,  that  would  not  be 
such  a  disease  or  bodily  infirmity  as  is  warranted  against.  This 
is  but  an  amplification  of  what  I  have  already  explained  to  you, 
and  is  a  mere  continuation  by  parts  of  the  general  proposition 
which  I  have  laid  down  to  you,  namely,  that  the  defect  or  disease 
must  be  one  of  a  definite  and  somewhat  permanent  character.33 

Missouri. 

If  the  jury  find  from  the  evidence  that  J.  T.  G.  did  slip,  fall, 
or  wrench  his  body  in  any  way,  and  that  such  occurrence  was 
caused  by  apoplexy  or  a  cerebral  hemorrhage  brought  on  by  a 
diseased  condition  of  his  arteries,  the  plaintiff  cannot  recover.34 

Nebraska. 

(1)  In  order  for  the  plaintiff  to  recover  upon  the  double-in- 
demnity provisions  of  the  policies,  the  burden  of  proof  is  on  the 
plaintiff  in  this  case  to  prove  by  a  preponderance  of  the  evidence 
that  the  death  of  J.  H.  S.  was  the  result  of  a  bodily  injury 
effected  solely  through  external,  violent,  and  accidental  means, 
and  that  such  death  occurred  within  60  days  after  the  date  of 
the  bodily  injury,  and  that  such  bodily  injury  resulted  in  the 
death  of  J.  H.  S.,  and  that  nothing  else  either  caused  or  con- 
tributed in  any  degree  to  the  death,  and  unless  the  plaintiff  has 
sustained  such  a  burden  of  proof,  your  verdict  should  be  for  the 
defendant.  If  J.  H.  S.  sustained  an  accident,  but  at  the  time  it 
occurred  he  was  suffering  from  a  pre-existing  disease  or  bodily 
infirmity,  and  if  the  accident  would  not  have  caused  his  death 
if  he  had  not  been  affected  with  the  pre-existing  disease  or 
infirmity,  but  he  died  because  the  accident  aggravated  the  effects 
of  the  pre-existing  disease  or  bodily  infirmity,  or  because  the 
pre-existing  disease  aggravated  the  effects  of  the  accident,  then 
the  defendant  would  not  be  liable  under  the  double-indemnity 
provision  of  the  policies,  because  in  such  a  case  the  death  would 
be  caused  partly  by  disease  and  partly  by  accident.  But  even  if 
the  death  was  caused  by  a  disease,  which  disease  was  not  the 
result  of  any  other  bodily  infirmity  or  disease  in  existence  at  the 
time  of  the  accident,  but  which  disease  was  itself  caused  by  the 
external,  violent,  and  accidental  means  which  produced  the 
bodily  injury,  the  defendant  would  be  liable  to  pay  the  double 

33  Manufacturers  Ace.  Indem.  Co.  34  Goodes     v.     Order     of     United 

v.  Dorgan,  58  F  945,  22  LRA  620.  Commercial    Travelers,    174    MoApp 

330,  156   SW  995. 
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indemnity  because  in  such  case  the  disease  was  the  effect  of  the 
accident.35 

(2)  The  defendant  pleads  as  a  defense  to  the  plaintiff's  right 
to  recover  in  this  action  against  the  defendant  that  the  insured 
did  not  come  to  her  death  as  a  result  of  an  accident,  independent 
of  all  other  causes;  that  her  death  resulted  from  a  stroke  of 
paralysis  caused  by  a  diseased  condition  of  the  heart. 

In  this  connection  you  are  instructed  that  if  the  defendant 
has  satisfied  you  by  a  preponderance  of  the  evidence  that  the 
death  of  the  insured  was  due  to  a  stroke  of  paralysis  or  other 
cause  due  to  a  diseased  condition  of  the  heart,  then,  in  such 
case,  the  plaintiff  would  not  be  entitled  to  recover,  and  your 
verdict  should  be  for  the  defendant.30 

Ohio. 

(1)  Ladies  and  gentlemen  of  the  jury:  The  plaintiff  in  each 
of  these  cases  is  entitled  to  recover  on  the  insurance  contract  if 
the  death  of  W.  was  the  result  directly  and  independently  of  all 
other  causes  of  bodily  injuries  effected  solely  through  external, 
violent  and  accidental  means,  and  was  not  caused  directly  or 
indirectly  by  bodily  infirmity ;  then  the  plaintiff  can  recover  upon 
such  a  contract.  The  burden  is  upon  the  plaintiff  to  prove  those 
facts  by  the  greater  weight  or  preponderance  of  the  evidence. 

But  even  though  the  jury  should  believe  that  W*  suffered 
certain  bodily  infirmities,  prior  to  the  accident  in  question,  this 
fact  alone  would  not  prevent  recovery  if  she  has  proven  the 
other  material  facts  that  I  have  already  outlined  to  the  jury, 
provided  by  the  policy. 

The  insurance  contract  says  the  plaintiff  would  be  entitled 
to  recover  if  she  has  established  by  a  preponderance  of  the  evi- 
dence that  W.,  as  a  result,  directly  and  independently  of  other 
causes,  died  of  bodily  injuries  effected  solely  through  external, 
violent  and  accidental  means,  and  was  not  caused  directly  or 
indirectly  by  bodily  infirmity* 

But,  if  bodily  disease  and  infirmities  did  exist,  that  would  not 
bar  recovery  if  the  death  was  brought  about  by  accidental  means* 
This  is  an  accident  policy,  I  am  not  in  position  to  give  you  written 
instructions.  The  court  gives  you  oral  instructions.  I  have  only 
used  parts  of  forms  here  and  there  and  some  are  without  refer- 
ence to  suggested  instructions.  But,  if  I  have  made  that  point 
clear  you  may  retire  and  resume  your  deliberations,37 

3*  Mutual  Life  Ins.  Co.  v.  Still,  37  Brucker  v.  The  Order  of  United 

78  F2d  748.  Commercial   Travelers  of  America, 

36  Sweeney  v.  Midwest  Life  Ins.  217  F2d  876* 

Co.,  120  Neb  521,  262  NW  47.  This  instruction  was  given  for  the 
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(2)  If  you  find  from  the  facts  and  circumstances  proved  that 
the  coat  of  the  stomach  of  said  G.  S.  D.  (the  insured)  had  been 
eaten  through  by  an  ulcer  and  was  left  in  a  weakened  and  dis- 
eased condition,  and  that  but  for  such  diseased  and  weakened 
condition  of  his  stomach  the  injury  which  caused  his  death  would 
not  have  resulted  from  anything  he  did  on  the  23rd  of  October, 
19 — ,  then  and  in  that  case  the  plaintiff  cannot  recover  and  your 
verdict  must  be  for  the  defendant.38 

South  Carolina. 

If  a  man  is  in  a  diseased  condition  and  has  an  accident,  and 
the  accident  contributes  to  his  death,  and  his  diseased  condition 
contributes  also  to  his  death,  I  charge  you  that  plaintiff  is  not 
entitled  to  recover  under  this  policy.  But  even  though  a  man 
may  be  in  a  diseased  condition,  and  even  though  his  diseased 
condition  may  enable  an  accident  more  effectively  to  bring  about 
his  death,  if  the  real  cause,  the  efficient  cause,  was  the  accident, 
the  blow  that  he  may  have  received,  and  the  diseased  condition, 
although  he  was  in  that  condition,  did  not  contribute  as  an 
efficient  factor  in  determining  and  bringing  about  his  death, 
then  they  are  entitled  to  recover.  I  think  that  is  about  as  far 
as  I  can  go.  I  take  it  that  this  policy  is  intended  as  a  practical 
working  agreement  between  the  parties,  and  to  be  interpreted 
in  a  common  sense  way,  and  not  upon  the  question  of  meta- 
physics.39 

§  1993.     Pneumonia  after  accident  or  injury. 

If  you  should  find  from  the  evidence  that  U.  S.  S.  did  in 
fact  sustain  the  injury  to  the  femur  as  alleged  in  the  complaint ; 
and  then  because  of  such  injury  he  was  necessarily  confined 
to  his  bed  for  a  period  of  time;  and  while  so  confined  to  his 
bed  by  reason  of  such  injury  he  contracted  a  lobar  pneumonia; 
and  if  you  further  find  that  such  lobar  pneumonia  alone  or  as 
a  contributory  cause,  caused  the  death  of  said  U.  S.  S.,  in  such 
event  the  plaintiff  would  not  be  entitled  to  recover  and  your 
verdict  should  be  for  the  defendant. 

If  you  find,  however,  from  all  the  evidence  that  the  pneu- 
monia was  the  direct  and  independent  result  of  the  broken  femur 
and  such  as  might  be  reasonably  expected  to  develop  from  such 
broken  femur  under  the  facts  shown,  then  and  in  that  event 

purpose  of  clarification,  being  an  ad-  judgment  for  plaintiff  for  refusal  to 

ditional  instruction  and  supplemen-  give    the    foregoing    requested    in- 

tary  to  the  instruction  on  the  same  struction. 

subject  already  given  by  the  court.  39  Jefferson    Standard    Life    Ins. 

38  Aetna  Life  Ins.  Co.  v.  Dorney,  Co.  v.  Lightsey,  49  F2d  586. 
68  OhSt  151,  67  NE  254,  reversing 
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I  instruct  you  that  the  pneumonia  would  not  be  a  contributory 
cause  as  designated  and  intended  in  the  policy  and  would  not 
come  within  the  exceptions  enumerated.40 

§  1994.    Jumping  from  stationary  platform. 

If  you  find  that  injury  was  sustained,  then  the  next  question 
is: 

Was  it  effected  through  external,  violent,  and  accidental 
means  ? 

This  is  a  pivotal  point  in  the  case,  and  therefore  vitally  im- 
portant. The  means  must  have  been  external,  violent,  and 
accidental.  Did  an  accident  occur  in  the  means  through  which 
the  alleged  bodily  injury  was  effected?  The  jumping  off  the 
platform  was  the  means  by  which  the  injury,  if  any  was  sus- 
tained, was  caused.  Now,  was  there  anything  accidental,  un- 
foreseen, involuntary,  unexpected,  in  the  act  of  jumping  from 
the  time  the  deceased  left  the  platform  until  he  alighted  on  the 
ground?  The  term  "accidental"  is  here  used  in  its  ordinary, 
popular  sense,  and  in  that  sense  it  means  "happening  by  chance/' 
"unexpectedly  taking  place/*  "not  according  to  the  usual  course 
of  things,"  or  "not  as  expected."  In  other  words,  if  a  result  is 
such  as  follows  from  ordinary  means  voluntarily  employed  in  a 
not  unusual  or  unexpected  way,  then  I  suppose,  it  cannot  be 
called  a  result  effected  by  accidental  means.  But  if  in  the 
act  which  precedes  the  injury  something  unforeseen,  unex- 
pected, unusual,  occurs  which  produces  the  injury,  then  the 
injury  has  resulted  from  the  accident  or  through  accidental 
means. 

We  understand,  from  the  testimony,  without  question,  that 
the  deceased  jumped  from  the  platform  with  his  eyes  open,  for 
his  own  convenience,  in  the  free  exercise  of  his  choice,  and  not 
from  any  perilous  necessity.  He  encountered  no  obstacle  in 
jumping,  and  he  alighted  on  the  ground  in  an  erect  posture.  So 
far  we  proceed  without  difficulty ;  but  you  must  go  further  and 
inquire,  and  here  is  the  precise  point  on  which  the  question 
turns:  Was  there  or  not  any  unexpected  or  unforeseen  or 
involuntary  movement  of  the  body,  from  the  time  Dr.  B»  left  the 
platform  until  he  reached  the  ground,  or  in  the  act  of  alighting? 
Did  he  or  not  alight  on  the  ground  just  as  he  intended  to  do? 
Did  he  accomplish  just  what  he  intended  to,  in  the  way  he 
intended  to?  Did  he  or  not  unexpectedly  lose  or  relax  self- 

40  Shank  v.  Indiana  Travelers 
Assur.  Co.,  Circuit  Court,  Marion 
County,  Indiana,  No.  41031. 
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control,  in  his  downward  movement?  Did  his  feet  strike  the 
ground  as  he  intended  or  expected,  or  did  they  not?  Did  he 
or  not  miscalculate  the  distance,  and  was  there  or  not  any 
involuntary  turning  of  the  body  in  the  downward  movement, 
or  in  the  act  of  alighting  on  the  ground?  These  are  points 
directly  pertinent  to  the  question  in  hand. 

*     *     * 

The  next  question  is : 

If  Dr.  B.  was  injured  as  claimed,  was  the  injury  the  sole 
or  proximate  cause  of  his  death? 

Interpreting  and  enforcing  the  certificate  of  insurance  according 
to  its  letter  and  spirit,  it  must  be  held  that  if  any  other  cause 
than  the  alleged  injury  produced  death,  there  can  be  no  recov- 
ery; so  that,  to  entitle  the  plaintiff  to  recover,  you  must  be 
satisfied  that  the  alleged  injury  was  the  proximate  cause  of 
death.  Whether  a  cause  is  proximate  or  remote  does  not  de- 
pend alone  upon  the  closeness  in  the  order  of  time  in  which 
certain  things  occur.  An  efficient,  adequate  cause  being  found, 
it  must  be  deemed  the  true  cause,  unless  some  other  cause  not 
incidental  to  it,  but  independent  of  it,  is  shown  to  have  inter- 
vened between  it  and  the  result.  If,  for  example,  the  deceased 
sustained  injury  to  an  internal  organ,  and  that  necessarily  pro- 
duced inflammation,  and  that  produced  a  disordered  condition 
of  the  injured  part,  whereby  other  organs  of  the  body  could 
not  perform  their  natural  and  usual  functions,  and  in  conse- 
quence the  injured  person  died,  the  death  could  be  properly 
attributed  to  the  original  injury.  In  other  words,  if  these  re- 
sults followed  the  injury  as  its  necessary  consequence,  and 
would  not  have  taken  place  had  it  not  been  for  the  injury,  then 
I  think  the  injury  could  be  said  to  be  the  proximate  or  sole 
cause  of  death ;  but  if  an  independent  disease  or  disorder  super- 
vened upon  the  injury,  if  there  was  an  injury — I  mean  a  disease 
or  derangement  of  the  parts  not  necessarily  produced  by  the 
injury — or  if  the  alleged  injury  merely  brought  into  activity  a 
then  existing,  but  dormant,  disorder  or  disease,  and  the  death 
of  the  deceased,  resulted  wholly  or  in  part  from  such  disease, 
then  it  could  not  be  said  that  the  injury  was  the  sole  or  proxi- 
mate cause  of  death. 

It  is  claimed  by  the  plaintiff  that  the  superposed  jar  or  shock 
said  to  have  been  produced  by  jumping  from  the  platform 
caused  some  displacement  in  the  duodenum;  that  it  became 
occluded,  to  use  the  expression  that  has  been  used  by  wit- 
nesses ;  that  there  was  constriction  and  occlusion  of  that  intes- 
tine, which  was  accompanied  with  consequent  inflammation,  in 
short,  that  the  deceased  had  duodenitis,  as  the  direct  result 
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of  the  alleged  original  injury,  and  in  consequence  died.  This 
contention  is  urged  upon  all  the  circumstances  of  the  case,  and 
upon  the  testimony  offered  by  the  plaintiff  tending  to  show  the 
symptoms  which  accompanied  the  last  sickness,  the  diagnosis 
of  the  case  made  by  attending  physicians,  and  the  alleged 
developments  of  the  autopsy.  It  is  contended,  in  behalf  of  the 
defendant,  that  there  was  no  constriction,  occlusion,  or  inflam- 
mation of  the  duodenum  ;  that  the  deceased  did  not  have  duoden- 
itis; and  that  no  physical  injury  is  shown  to  have  resulted 
from  jumping  from  the  platform.  This  claim  is  based  upon  the 
contention  that  the  various  symptoms  manifested  in  the  last 
sickness  of  the  deceased  were  consistent  with  natural  causes, 
with  some  undiscovered  organic  trouble  not  occasioned  by  vio- 
lence or  sudden  injury;  that  the  conclusions  of  the  physicians 
who  made  the  post-mortem  examination  were  erroneous;  and 
that  the  microscopic  examination  of  the  parts  in  New  York 
demonstrated  such  alleged  error.  Concerning  the  microscopic 
test  made  in  New  York  by  Dr.  C.,  the  plaintiff  contends  that  it  is 
not  reliable  and  should  not  be  accepted,  for  reasons  urged  in 
argument  and  which  I  need  not  repeat. 

Now,  between  these  conflicting  claims,  weighing  and  giving 
due  consideration  to  all  the  testimony,  you  must  judge.  If  the 
deceased  died  of  some  disease  or  disorder  not  necessarily  result- 
ing from  the  original  injury,  if  there  was  an  injury,  then  the 
defendant  is  not  liable  under  this  certificate  of  insurance;  but 
if  the  deceased  received  an  internal  injury  which  in  direct  course 
produced  duodenitis,  and  thereby  caused  his  death,  then  the 
injury  was  the  proximate  cause  of  death.41 

§  1995.    Falling  from  stool 

If  the  jury  find  from  the  evidence  that  J.  T.  G.  accidentally 
slipped  and  fell  from  a  stool  and  that  such  fall  was  the  direct 
cause  of  a  bursting  of  the  blood  vessels  in  the  brain  which  re- 
sulted in  his  death,  then  the  fall  was  the  direct  cause  of  death, 
notwithstanding  the  jury  may  find  that  said  G*  was  suffering 
from  diseased  arteries,  heart,  and  kidneys.42 

§  1996.    Falling  or  jumping  from  window  of  building. 

The  question  to  be  determined  by  you  is : 
Was  the  injury  which  was  sustained  by  the  deceased, 
and  which  caused  his  death,  caused  directly,  independ- 

4  s  United  States  Mut.  Ace.  Assn.  42  Goodes  v.  Order  of  United 
v.  Barry,  131  US  100,  33  Led  60,  Commercial  Travelers,  174  MoApp 
9  SupCt  755.  330,  156  SW  996. 
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ently,  and  exclusively  of  any  and  all  other  causes,  from 
bodily  injuries  effected  through  external  violent  and 
purely  accidental  means,  excluding  homicide  or  self- 
destruction  ? 

If  you  find  from  a  fair  preponderance  of  the  evidence  that 
the  deceased  met  his  death  in  such  manner,  then  your  verdict 
should  be  for  the  plaintiff;  and  on  the  other  hand  if  you  fail 
to  so  find  by  a  fair  preponderance  of  the  evidence,  then  your 
verdict  should  be  for  the  defendant.  In  this  connection  you 
are  instructed  that  if  the  injury  to  the  insured  which  resulted 
in  his  death  resulted  in  some  greater  or  less  degree  from  his 
own  acts,  and  the  evidence  be  such  that  the  jury  may  fairly 
find  that  he  did  not  and  could  not  have  reasonably  anticipated 
such  result,  and  did  not  intend  to  produce  it,  then  the  injury 
would  be  deemed  to  have  resulted  from  an  accident  within  the 
provisions  of  the  policy  in  this  case  and  would  be  deemed  to 
have  been  caused  by  accidental  means.  The  term  "accidental" 
as  used  in  the  policy  in  this  case  means  "happening  by  chance," 
"unexpectedly  taking  place/'  "not  according  to  the  usual  course 
of  things,"  or  "not  as  expected."  So  that  if  a  result  is  such 
as  follows  from  ordinary  means  voluntarily  employed  in  a  not 
unusual  or  unexpected  way,  it  cannot  be  called  a  result  effected 
by  accidental  means ;  but  if  something  unforeseen,  unexpected, 
unusual  occurs  which  produces  the  injury,  then  the  injury  has 
resulted  through  accidental  means. 

As  applied  to  this  case,  if  the  insured  jumped  from  the  win- 
dow and  alighted  on  the  ground  the  way  he  intended  to  do, 
and  nothing  unforeseen,  unexpected,  or  involuntary  occurred 
changing  or  affecting  the  downward  movement  of  his  body  as 
he  expected,  or  would  naturally  expect  such  a  movement  to  be 
made;  or  causing  him  to  strike  the  ground  in  a  different  way 
or  position  from  that  which  he  anticipated,  or  would  naturally 
anticipate,  then  any  injury  resulting  was  not  effected  through 
accidental  means ;  but  if  in  jumping  or  alighting  on  the  ground 
there  occurred  from  any  cause  any  unforeseen  or  involuntary 
movement  to  turn  or  strain  the  body,  which  brought  about  the 
alleged  injury,  or  if  there  occurred  any  unforeseen  circum- 
stances which  interfered  with  or  changed  such  a  downward 
movement  as  he  expected  to  be  made,  or  as  he  would  naturally 
expect  under  such  circumstances,  such  as  caused  him  to  alight 
on  the  ground  in  a  different  position  or  way  from  that  which 
he  intended  or  expected  and  injury  thereby  resulted,  then  the 
injury  would  be  attributable  to  accidental  means.43 

43  Mid-Continent  Life  Ins.   Co.  v. 
Davis,  174  Okl  262,  51  P2d  319. 
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§  1997.    Falling  or  jumping  from  street  car. 

With  respect  to  the  question  as  to  whether  or  not  M.  R. 
voluntarily  exposed  himself  to  unnecessary  danger,  the  jury 
are  instructed  that  if  you  find  and  believe  from  the  evidence 
that  he  was  a  passenger  on  an  electric  car,  that  he  was  seated 
upon  a  seat  provided  for  passengers,  where  he  might  have 
remained  and  been  transported  with  safety  and  security  so 
long  as  he  continued  to  be  a  passenger  on  the  car,  that  one  side 
of  the  car  upon  which  he  was  riding  was  open  and  had  a  running 
board  or  step  running  along  that  side,  and  that  the  insured, 
M.  R.,  while  said  car  was  in  motion  and  was  upon  or  approaching 
an  embankment  or  trestle,  got  up  from  his  seat  and  went  upon 
the  running  board  or  step  of  the  car  and  fell  from  this  step  or 
running  board  and  received  injuries  from  which  he  died;  and 
if  you  further  find  and  believe  from  the  evidence  that  it  was 
not  necessary  that  he  should  go  upon  this  step  or  running 
board  at  that  time  and  place,  and  that  it  was  dangerous  to  stand 
or  be  where  the  insured  so  stood  or  placed  himself,  having  re- 
gard to  the  structure  of  the  car,  the  rate  of  speed  at  which  it 
was  traveling,  his  age  and  activity,  and  all  the  facts  and  cir- 
cumstances in  evidence,  and  that  a  man  of  ordinary  care  and 
prudence  would  have  regarded  it  as  dangerous  to  so  do,  and 
that  the  risk  or  danger  involved  in  so  doing  was  known  to  the 
insured,  or  was  so  obvious  and  apparent  that  it  would  have 
been  known  to  him  by  ordinary  attention  to  his  surroundings, 
then  you  are  instructed  that  M.  R.  voluntarily  exposed  himself 
to  unnecessary  danger  within  the  meaning  of  the  policy*  and 
the  plaintiff  is  not  entitled  to  recover.  If  you  so  find  the  facts, 
your  verdict  will  be  for  the  defendant,  even  though  you  may 
also  find  that  his  fall  from  the  car  was  accidental  and  not 
intentional44 

§  1998*    Falling  or  jumping  from  railroad  ear* 

Iowa. 

One  of  the  defenses  relied  on  by  the  defendant  in  this  case 
is  that  the  cause  of  death  of  the  deceased,  S,  E,  S*,  was  his 
leaving  or  trying  to  leave  a  moving  conveyance,  using  steam 
as  a  motive  power,  in  violation  of  the  terms  and  conditions 
of  the  policy  in  suit.  Upon  this  question  you  are  instructed 
that,  in  order  to  sustain  its  defense,  the  burden  is  upon  the 
defendant  to  show  by  a  fair  preponderance  of  the  credible 
evidence  before  you  that  the  deceased  at  the  time  of  receiving 
the  injury  resulting  in  his  death,  was  purposely  leaving  or  trying 

44  Landau  v.  Travelers  Ins,  Co., 
315  Ma  760,  287  SW  346. 
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to  leave  the  car  upon  which  he  was  riding,  and  did  not  acci- 
dentally slip  or  fall  from  the  steps  upon  which  he  was  standing 
immediately  prior  to  said  accident.  The  fact  that  deceased  was 
standing  upon  the  platform  and  steps  of  the  car  immediately 
prior  to  said  accident  would  not  constitute  a  defense,  under 
this  clause  of  the  contract,  unless  he  was  at  such  time  purposely 
leaving  or  trying  to  leave  such  car  and  steps,  and  to  alight 
therefrom.45 

Tennessee. 

The  plaintiff,  by  the  very  terms  of  the  contract,  must  prove 
by  a  preponderance  of  the  proof,  three  things:  First,  that 
death  was  by  external  means;  second,  that  it  was  violent; 
and  third,  that  it  was  accidental.  He  assumed  the  burden  of 
proving  these  three  things  by  bringing  the  suit,  and  the  burden 
of  proving  them  has  stayed  with  him,  and  is  with  him  now,  and 
continues  always  with  him  until  you  end  the  case  by  your 
verdict.  That  the  death  was  external  and  violent  seems  to  be 
admitted,  but  that  it  was  accidental  is  denied.  Therefore  the 
plaintiff  must  prove  it,  and,  unless  you  believe  on  the  whole 
proof  that  it  was  accidental,  he  cannot  recover. 

If  the  jury  believe  from  the  evidence  that  S.  P.  L.  was  a 
passenger  on  the  train  of  cars  of  the  K.  C.,  M.  &  B.  Railroad  Co. 
leaving  Memphis  about  9:00  p.  m.  on  December  28,  19 — ,  and 
scheduled  in  the  regular  time-table  of  the  company  to  arrive 
at  Jaspar,  Alabama,  about  4:02  a.  m.  of  December  29,  19 — , 
and  that  the  train  traveled  on  time,  and  that  his  dead  body 
was  found  next  morning,  about  7:00  a.  m.,  lying  upon  the  cross- 
ties,  with  his  head  to  the  east  and  his  feet  to  the  west,  between 
the  rails  of  the  same  railroad,  upon  or  near  the  west  end  of  a 
trestle  constructed  in  part  of  sawed,  square  cross-ties,  with 
sharp  edges,  extending  over  a  common  road  about  three  and 
one-half  or  four  miles  west  from  Jaspar,  Alabama;  that  the 
night  was  cold,  and  frost  had  settled  around  the  body  when 
discovered;  that  when  found  he  was  lying  upon  his  face;  that 
there  was  a  cut  or  fracture  in  the  rear  part  of  his  head  or  skull, 
sufficient  of  itself  to  produce  death ;  that  when  found  both 
arms  and  several  ribs  were  broken;  that  there  was  a  pool  of 
blood  on  the  ground  under  or  near  where  the  body  was  found, 
and  the  mark  or  evidence  of  hair  and  blood  on  the  sharp  edge 
of  one  of  the  cross-ties  of  the  trestle  corresponding  to  the  wound 
on  the  head,  then  these  facts,  if  proved,  in  the  absence  of  proof 
to  the  contrary  sufficient  to  overcome  them,  authorize  the  jury 

45  Smith  v.  Aetna  Life  Ins.  Co., 
115  la  217,  88  NW  368,  56  LRA  271, 
91  AmSt  153. 
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to  find  that  the  said  S.  P.  L.,  within  the  24  hours  covered  by 
the  contract  contained  in  the  ticket  of  insurance  sued  on,  came 
to  his  death  by  external,  violent,  and  accidental  means,  within 
the  contract,  and  authorize  a  verdict  for  the  plaintiff  on  that 
issue.46 

§  1999.    Collision  or  overturning  of  automobile  in  which  in- 
sured was  riding. 

If  you  should  find  there  was  an  assault  and  battery  com- 
mitted by  the  deceased  and  that  the  result  of  it,  either  the 
original  striking  or  continued  striking,  if  you  find  there  was 
continued  striking,  was  to  cause  K.  to  lose  control  of  his  car 
and  thereby  permit  it  to  strike  the  water  plug  and  overturn 
then  you  would  be  justified  in  saying  that  the  eventual  up- 
setting of  the  car  was  the  natural  consequence  of  the  original 
assault,  and  in  such  case  you  have  to  determine  whether  G. 
should  have  or  did  foresee  that  that  would  be  the  consequence*  In 
other  words,  would  the  ordinarily  reasonable,  prudent  person 
have  foreseen,  or  should  he  have  foreseen,  that  by  striking 
the  driver  of  a  moving  car  he  would  be  apt  to  cause  the  driver 
to  lose  control?  If  you  find  that  those  are  the  facts,  then  you 
should  find  a  verdict  in  favor  of  the  defendant.  As  I  say,  the 
burden  of  proof  is  on  the  defendant.  If  it  has  satisfied  you  by 
credible  testimony,  or  the  fair  weight  or  preponderance  of  the 
credible  testimony,  that  its  contention  is  correct — in  other  words, 
was  there  a  violation  of  the  law  by  the  deceased  so  that  it  was 
his  own  act  that  helped  to  bring  about  the  ultimate  upsetting 
of  the  automobile  and,  therefore,  his  death — then  the  defendant 
has  brought  the  case  within  the  exception  in  the  policy  and  your 
verdict  should  be  for  the  defendant*  If  the  defendant  has  not 
satisfied  you  to  that  extent,  or  if  the  plaintiff  has  satisfied  you 
there  was  no  law  violation  on  the  part  of  G*»  then  the  case  is 
not  within  the  exception  and  your  verdict  should  be  in  favor 
of  the  plaintiff.47 

§  2000.    Explosion  of  automobile  in  which  insured  was  rid- 
ing. 

If  you  find  by  the  greater  weight  of  the  evidence  that  the 
gasoline  sent  to  the  cylinder  of  the  car  for  the  purpose  of 
exploding  and  causing  the  pistons  to  go  up  and  down  as  the 
case  may  have  been  in  the  regular  operation  of  the  car,  ex- 
ploded and  instead  of  causing  the  pistons  to  perform  their 

4*  Standard  Life  &  Ace.  Ins,  Co*  47  Goldenberg  v.  Equitable  Life 
v.  Thornton,  100  F  582,  49  LEA  116.  Assur.  Soc.  of  United  States,  118 

PsSup«r  414,  173  A  445, 
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natural  and  proper  functions  which  were  necessary  and  suffi- 
cient to  run  the  motor  of  the  automobile  in  question,  started 
an  explosion  by  force,  causing  the  liberation  of  warm  or  hot 
water  from  its  environment,  that  would  constitute  an  explosion 
of  the  automobile;  and  if  the  plaintiff  was  injured  as  a  direct 
result  of  such  an  explosion,  and  has  so  satisfied  you  by  the 
greater  weight  of  the  evidence,  you  would  answer  the  first 
issue  "Yes."  If  the  plaintiff  has  failed  to  do  so,  you  would 
answer  the  first  issue  "No."48 

§  2001.    Collision  of  automobile  with  motorcycle  on  which 

insured  was  riding. 

The  plaintiff  seeks  to  recover  the  amount  he  claims  is  due 
upon  the  policy  referred  to,  because  of  the  accidental  death  of 
the  assured,  J,  C.  G.,  which  occurred  in  the  state  of  Wisconsin 
on  May  10, 19—. 

It  is  admitted  that  on  April  11,  19 — ,  the  defendant  insur- 
ance company  issued  a  policy  of  insurance  to  J.  C.  G.,  in  which 
his  mother,  M.  G.,  was  made  the  beneficiary.  That  policy  pro- 
vided that  the  company  would  pay  for  loss  of  life  sustained 
by  the  wrecking  or  disablement  of  any  vehicle  or  car  operated 
by  any  private  carrier  or  private  person. 

It  is  also  admitted  that  upon  May  19,  19 — ,  the  assured, 
J.  C.  G.,  met  sudden  death  in  a  collision  between  an  automobile 
and  the  motorcycle  which  he  was  riding. 

It  is  admitted  that  on  or  about  May  20,  19 — ,  M.  G.,  the 
mother,  the  beneficiary  in  the  policy  referred  to,  wrote  a  letter, 
directed  to  the  F.  Life  Ins.  Co.,  dated  Niagara,  Wisconsin,  May 
20,  19—:  "This  is  to  notify  you  that  J.  G.  was  killed  in  an 
accident  on  Highway  67,  May  10,  19—.  Policy  No.  577040. 
Receipt  No.  W248700.  Date  paid,  3/30/— .  (Signed)  Mrs.  M.  G., 
Mother." 

It  is  admitted  that  the  defendant  company  received  that 
letter  on  the  following  day.  It  is  also  admitted  that  the  de- 
fendant company  replied  to  that  letter  on  May  22,  which  reply 
has  been  read,  and  it  is  admitted  that  this  letter  was  received 
by  M.  G. 

It  is  claimed  by  the  plaintiff  that  within  about  two  days 
after  the  receipt  of  this  letter  she,  M.  G.,  mailed  to  the  insurance 
company  a  newspaper,  which  contained  an  account  of  the  col- 
lision and  death  of  the  young  man;  and  it  is  denied  by  the 
defendant  that  it  ever  received  that  newspaper.  And  as  I  shall 

48  Bolich  v.  Provident  Life  &  Ace. 
Ins.  Co.,  205  NC  43,  169  SE  826. 
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show  you  later,  this  raises  the  only  question  for  your  consid- 
eration in  the  case. 

I  said  to  you  a  moment  ago  that  the  question  for  your  con- 
sideration was  whether  the  newspaper  in  question  was  received 
by  the  F.  Life  Ins.  Co.  The  question  really  is  whether  or  not 
the  beneficiary,  the  mother,  furnished  the  proofs  of  loss  re- 
quired by  the  policy  and  the  law.  The  policy  provides  that 
written  notice  of  the  injury,  on  which  the  claims  are  based, 
must  be  given  to  the  company  within  20  days  after  the  date  of 
the  accident  causing  the  injury,  and  in  the  event  of  accidental 
death  immediate  notice  thereof  must  be  given  to  the  company. 
I  charge  you  that  the  letter  which  has  been  shown  in  evidence 
shows  a  sufficient  compliance  with  the  provision  of  the  policy. 

There  is  another  provision  of  the  policy  to  the  effect  that 
the  company,  upon  receipt  of  such  notice  of  death,  will  furnish 
the  claimant  such  forms  as  are  usually  furnished  by  it  for  filing 
proofs  of  loss.  If  such  forms  are  not  furnished  within  15  days 
after  receipt  of  such  notice,  the  claimant  shall  be  deemed  to 
have  complied  with  the  requirements  of  this  policy  as  to  proofs 
of  loss,  upon  submitting,  within  the  time  fixed  in  the  policy  for 
filing  proofs  of  loss,  written  proof  covering  the  occurrence, 
character,  and  extent  of  the  loss,  for  which  claim  is  made, 

It  appears  that  no  form  of  proof  of  loss  was  furnished  to 
Mrs,  G.;  but  that,  instead,  the  company  on  May  22,  wrote 
asking  "that  you  kindly  tell  us  just  how  this  accident  occurred* 
enclosing  any  newspaper  clipping  available/' 

Now  it  is  the  claim  of  the  plaintiff  that,  I  think,  within  two 
days,  you  will  remember  the  fact,  she  sent  a  copy  of  the  I.  M. 
News,  containing  an  account  of  the  collision  and  death  of  her 
son,  and  she  claims  that  she  sent  this  by  mail*  properly  ad- 
dressed to  defendant,  with  postage  prepaid,  and  that  the  report 
of  the  collision  and  death  in  the  newspaper  fully  complied  with 
the  request  of  the  defendant  to  be  told  just  how  thin  accident 
occurred,  and  to  be  furnished  with  a  newspaper  clipping* 

Now  the  defendant  claims  it  never  received  that  newapaper, 
and  that  therefore  the  beneficiary,  under  whom  the  plaintiff, 
B.,  claims,  did  not  do  her  legal  duty  to  entitle  her  to  recover 
under  this  policy. 

The  question  then  for  you  is : 

Was  the  newspaper  delivered  to  the  defendant,  and  did 
it  substantially  comply,  if  it  was  sent,  with  the  re- 
quest of  the  defendant  company  for  further  information  ? 

It  is  the  generally  recognized  rule  of  law,  in  these  days,  that 
proof  of  mailing  a  letter  or  other  communication,  properly  ad- 
dressed to  the  residence  of  the  addressee,  or  to  the  place  at 
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which  he  usually  received  his  mail,  and  otherwise  conforming 
to  the  postal  laws  and  regulations  concerning  postage,  raises 
the  presumption  of  the  due  delivery  and  receipt  thereof.  And 
when  receipt  is  denied,  it  becomes  a  question  of  fact  for  the 
jury  to  determine ;  and  there  is  your  question.  Did  this  news- 
paper account  comply  reasonably  with  the  request  of  the  de- 
fendant for  further  information,  and  was  it  received  by  the 
defendant?  If  you  shall  say  "Yes,"  then  the  plaintiff  is  entitled 
to  recover  here. 

The  burden  is  upon  the  plaintiff  to  establish  his  claim  by 
a  preponderance  of  evidence,  to  entitle  him  to  a  verdict  at  your 
hands.49 

§  2002.    Insured  hit  by  automobile  while  leaving  street  car. 

If  L.  J.  Q.,  at  the  time  he  was  struck  by  the  taxicab,  had 
already  released  his  hand  from  the  street  car  and  stepped  away 
from  it,  but  had  not  reached  the  ground  or  pavement  with  his 
foot  or  feet,  or  if  he,  when  he  was  struck,  had  released  his 
hand  from  the  street  car  and  had  already  reached  the  pavement 
or  ground,  but  was  still  being  carried  towards  the  curb  by 
the  momentum  of  his  stepping  or  jumping  off,  and  away  from 
the  street  car,  even  if  he  had  taken  one  or  more  steps  after 
reaching  the  pavement  or  ground,  then  he  was,  within  the 
meaning  of  this  policy  of  insurance,  still  traveling  as  a  passenger 
upon  the  street  car,  and  the  defendant  is  liable  in  this  case. 

On  the  other  hand,  if  L.  J.  Q.  had,  at  the  time  he  was  struck 
by  the  taxi,  safely  alighted  from  the  street  car,  having  released 
his  hold  of  the  hand  rail,  and  had  reached  the  pavement  or 
ground,  and  was  walking  or  running  towards  the  curb,  as  a  man 
ordinarily  walks  or  runs,  of  his  own  volition,  and  was  not,  at 
the  time  he  was  struck,  being  carried  towards  the  curb  by  the 
momentum  of  his  stepping  or  jumping  off  the  street  car,  then 
he  was  not,  within  the  meaning  of  the  policy  of  insurance, 
traveling  as  a  passenger  on  the  street  car,  and  the  plaintiff  in 
that  event  cannot  recover  in  this  case.50 

§  2003.    Blood-poisoning  from  shave  by  barber. 

If  you  find  that  the  death  of  the  said  M.  E.  resulted  from 
an  infection  introduced  into  his  face  by  the  use  of  an  in- 
fected barber's  instrument,  before  you  can  find  for  the  plain- 
tiff, you  must  find  by  a  fair  preponderance  of  the  evidence  that 
the  infection  was  from  a  streptococcic  or  blood-poisoning  germ, 
or  germs;  and  that  the  said  instrument  was  infected  by  said 

49  Barstow  v.  Federal  Life  Ins.  5O  Quinn  v.  New  York  Life  Ins. 
Co.,  259  Mich  125,  242  NW  862.  Co.,  224  Mich  641,  195  NW  427. 
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streptococcic  germs.  And,  in  this  connection,  I  instruct  you 
that  it  is  not  the  duty  of  the  defendant  to  show  that  the  said 
instrument  was  not  infected,  but  that  the  burden  is  on  the 
plaintiff  to  show  affirmatively  by  a  fair  preponderance  of  the 
evidence  that  such  instrument  was  infected  by  streptococcic 
germs.  But  in  this  connection  you  may  consider  all  the  evi- 
dence introduced  upon  this  subject,  no  matter  by  whom  it  was 

presented. 

*  *     # 

If  you  find  from  the  evidence  that  M,  E,  died  as  the 
result  of  a  streptococcic  infection  commonly  known  as  blood- 
poisoning  caused  by  a  cut  nick  or  abrasion  on  his  face  with  a 
barber's  instrument,  accidentally  infected  with  streptococci 
and  that  said  M.  E.  did  not  know  and  could  not  reasonably  have 
anticipated  that  such  instrument  was  infected  with  such  strep- 
tococci, then  I  instruct  you  that  it  is  the  law  of  this  case  that 
said  M.  E.  died  as  the  result  of  bodily  injury  sustained  directly 
through  external,  violent,  and  accidental  means,  as  provided  in 

the  policy  in  question* 

*  *     * 

Only  death  from  accidental  causes  through  accidental  means 
is  insured  against  by  the  policy  in  this  cause,  That  means 
that  the  cause  or  means  of  death  must  be  accidental  and  not 
that  there  shall  be  simply  an  accidental  result*  You  therefore 
must  determine  from  all  the  evidence  in  this  case  whether  both 
the  cause  or  means  and  the  result  have  been  accidental.  Unless 
you  find  from  a  fair  preponderance  of  all  the  evidence  that  M.  E. 
was  accidentally  cut  or  abrased  by  a  razor  accidentally  infected 
with  streptococci  and  thereby  was  infected  with  the  streptococci 
germ  from  which  infection,  independent  and  exclusive  of  disease 
or  all  other  causes,  he  died,  then  your  verdict  should  be  for  the 
defendant  " 

§  2004.    Blood-poisoning  from  use  of  blackhead  eradicator 

by  barber. 

If  you  find  from  the  evidence  that  R  C,  J*  died  as  the 
result  of  a  streptoeoccic  infection,  commonly  known  as  blood- 
poisoning,  directly  caused  by  the  opening  of  a  pimple  or  boil 
on  his  face  with  a  barber's  blackhead  eradicator  infected  with 
streptococci,  and  that  said  P,  C.  J.  did  not  know  and  could  not 
reasonably  have  anticipated  that  such  instrument  was  infected 
with  such  streptococci,  then  I  instruct  you  that  it  is  the  law 
of  this  case  that  said  P.  C.  J,  died  as  the  result  of  bodily  in- 

81  Jensen  v,  Lincoln  Nat  Life  Ins*  Indiana,  No.  45857;  see  00  IndApp 
Co,,  Circuit  Court,  Marion  County,  397,  180  NE  169. 
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jury  sustained  directly  through  external,  violent,  and  accidental 
means,  as  provided  in  a  policy  in  question. 

*     *     * 

If  you  find  from  the  evidence  that  P.  C.  J.  died  as  the 
result  of  a  streptococcic  infection  caused  by  a  barber  opening 
a  pimple  or  boil  on  his  face  with  a  blackhead  eradicator  in- 
fected with  streptococci,  I  instruct  you  that  it  is  the  law  that 
it  is  immaterial  whether  said  P.  C.  J.  requested  the  barber  to 
open  that  pimple  or  boil,  or  whether  the  barber  opened  it  upon 
his  own  initiative,  so  long  as  said  P.  C.  J.  did  not  know  and 
could  not  reasonably  have  anticipated  that  said  blackhead  eradi- 
cator was  infected  with  streptococci. 


*     * 


I  further  instruct  you  that  if  you  find  that  the  death  of 
the  said  P.  C.  J.  resulted  from  an  infection  introduced  into 
his  face  by  the  use  of  an  infected  blackhead  eradicator,  before 
you  can  find  for  the  plaintiff,  you  must  find  by  a  fair  preponder- 
ance of  the  evidence  that  the  infection  was  from  a  streptococcic 
or  blood-poisoning  germ,  or  germs ;  and  that  the  said  blackhead 
eradicator  was  infected  by  said  streptococcic  germs.  And,  in 
this  connection,  I  instruct  you  that  it  is  not  the  duty  of  the 
defendant  to  show  that  the  said  blackhead  eradicator  was  not 
infected,  but  that  the  burden  is  on  the  plaintiff  to  show  affirma- 
tively by  a  fair  preponderance  of  the  evidence  that  the  said 
blackhead  eradicator  was  infected  by  streptococcic  germs.52 

§  2005.    Blood-poisoning  from  use  of  bath  brush. 

It  is  provided  in  the  by-laws  of  the  defendant  association, 
which  is  a  part  of  the  contract  sued  on,  that  no  benefits  shall  be 
paid  for  death  caused  wholly  by  disease,  nor  in  any  case  except 
when  the  accidental  injury  was  the  proximate  and  sole  cause  o± 
the  death.  Under  the  terms  of  this  contract,  the  defendant  is 
only  liable  in  the  event  that  death  resulted  solely,  and  inde- 
pendently of  all  other  causes,  from  the  alleged  accident,  and 
this  the  plaintiff  must  prove  by  a  preponderance  of  the  evidence. 
This  provision  of  the  by-laws  of  the  defendant  association  en- 
tered into  became  and  was  at  the  time  of  the  death  of  the  said 
L  0  V  a  part  of  the  contract  between  him  and  the  defendant 
association,  and  is  binding  upon  the  plaintiff  and  the  defendant 
association  in  this  case.  If  you  find  by  a  preponderance  of  the 
evidence  that  an  accident  happened  to  the  deceased,  L.  O.  V., 
by  an  abrasion  of  the  skin  of  his  left  leg  by  the  use  of  a  brush 

«  James  v.  State  Life  Ins.  Co.,      this  case,   see  83  IndApp  344,   147 
Circuit  Court,  Marion  County,  Indi-      NE  533. 
ana,  No.  36279;  for  former  appeal  in 
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by  an  attendant  administering  said  bath,  and  that  from  such 
abrasion  blood  poison  or  septicemia  set  in,  and  you  further 
find  that  by  virtue  of  this  injury  and  the  resulting  blood  poison, 
if  you  find  there  was  such  injury  and  blood  poison,  death  re- 
sulted as  the  sole  result  thereof,  then  and  in  that  event  the 
plaintiff  will  be  entitled  to  recover  in  this  case,  and  you  should 
so  find  by  your  verdict  If,  however,  you  find  that  the  death 
of  the  said  L.  0,  V.  resulted  directly  or  indirectly  from  or  in 
consequence  of  disease,  then  there  can  be  no  recovery  in  this 
case,  and  your  verdict  in  that  case  should  be  for  the  defendant.03 

§  2006.    Insured  killed  by  windstorm. 

Michigan. 

A  "cyclone"  has  been  defined  in  various  of  the  standard 
dictionaries  as  given  in  the  Encyclopedia  Britannica;  it  is  de- 
fined as  "an  atmospheric  condition  where  the  pressure  is  lowest 
at  the  center  and  the  winds  in  consequence  tend  to  blow  toward 
the  center  spirally  inward,  in  a  whirling  motion/'  The  Century 
Dictionary  defines  a  cyclone  as  "any  atmospheric  movement, 
gentle  or  rapid,  general  or  local,  on  land  or  at  sea,  in  which  the 
wind  blows  toward  the  center,"  And  Webster  defines  it  as  **a 
storm  characterized  by  high  winds  rotating  around  a  calm 
center  of  low  atmospheric  pressure/'  I  have  given  you  those 
definitions  so  that  it  may  enable  you  to  apply  them  to  the  testi- 
mony in  the  case,  in  determining  whether  or  not  this  particular 
storm  comes  within  the  definition  of  a  cyclone  and  within  the 
meaning  of  the  policy  when  the  word  is  used  as  1  have  read 
it  to  you.114 

Minnesota. 

A  cyclone  is  a  violent  storm,  often  of  vast  extent,  charac- 
terized by  high  winds  rotating  about  a  calm  center  of  low  at- 
mospheric pressure.  This  center  moves  onward,  often  with  a 
velocity  of  as  much  as  20  or  30  miles  an  hour*  Popularly,  a 
cyclone  is  any  violent  and  destructive  windstorm,  and  in  the 
United  States  a  tornado  is  often  popularly  called  a  cyclone,80 

§  2007.    Exposure  to  cold  temperature. 

If  the  condition  of  D.  contributing  to  his  death  was  produced 
by  imprudent  and  wanton  exposure  of  himself  to  the  perils  of 
the  day,  the  cold,  and  such  exposure  was  grossly  imprudent  in 

53  Johnson  v.  Scott,  110  Minn  470,  **  Tapper  v.  Massachusetts  Bond- 
138  NW  CM.  in*  &  Ins,  Co.,  156  Minn  65,  104 

84  Federal    Commercial    &    Sav,      NW  09, 
Bank  v.  Continental  Life  Ins,  Co,, 
258  Mich  140,  242  NW  260. 
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consequence  of  any  physical  condition  that  he  may  have  been 
in,  then  his  death,  if  that  imprudence  contributed  to  his  death, 
would  not  be  within  the  scope  of  his  policy  or  entitle  a  recovery.56 

§2008.    Drowning. 

You  will  inquire  whether  or  not  this  death  resulted  from 
some  accident,  simply  as  from  being  in  the  brook,  stum- 
bling there  and  falling  down,  and  becoming  unconscious,  and 
then  drowning.  Was  that  the  fact,  or  was  it,  or  might  it  with 
equal  probability  have  been,  the  truth  that  from  some  condition 
that  he  was  in,  either  one  of  considerable  long  continuance  or 
short  duration,  it  is  no  matter  which,  he  fainted  away,  and 
fell  into  the  brook?  Whether  he  fell  in  before  or  after  his 
death  would  be  of  no  consequence.  Inquire  what  was  the  fact 
in  reference  to  that.  You  must  be  satisfied  by  a  preponderance 
of  the  evidence  before  you  can  render  a  verdict  for  the  plaintiff 
in  this  case  on  that  branch  of  the  case ;  you  must  be  satisfied 
that  a  preponderance  of  the  evidence  establishes  the  fact  that 
the  death  was  the  result  of  an  accident  only,  without  the  con- 
currence of  any  cause  resulting  from  any  disorder  or  disease 
or  infirmity  or  deformity  of  D/s  vital  organs. 

*     *     * 

Gentlemen  of  the  jury,  I  received  a  communication  from 
your  foreman  that  you  wish  instructions  upon  this  question 
of  whether  if  deceased,  when  he  was  on  the  bank  of  the 
brook,  was  overtaken  with  some  temporary  trouble  that  caused 
him  to  fall  in  and  drown,  that  would  be  considered  only  acci- 
dental. I  instruct  you  that  if  he  was  at  that  moment  over- 
taken with  a  trouble  to  which  he  was  subject,  that  is,  from  a 
recurrence  of  a  trouble  to  which  he  was  subject,  and  he  then 
fell  in  the  brook  and  was  drowned,  that  would  not  be  a  case 
where  a  recovery  could  be  had  upon  the  policy,  because  his 
physical  condition  was  a  part  of  the  causes  contributing  to  the 
death ;  but  if  the  temporary  trouble  spoken  of  in  this  question 
was  one  to  which  he  was  not  subject,  but  was  something  en- 
tirely unusual  and  uncommon  with  him,  and  he  at  that  time 
fell  into  the  brook  and  was  drowned,  that  would  be  an  accident 
and  the  death  would  be  accidental  only.67 

§  2009.    Monoxide  poisoning. 

I  charge  you  as  a  matter  of  law  that  monoxide  poisoning  is 
within  the  terms  of  the  contract  of  insurance  which  I  have 
just  read  to  you.  It  is  death  caused  by  bodily  injury  through 

Bfi  Manufacturers  Ace.  Indem.  Co.  B7  Manufacturers  Ace.  Indem.  Co. 
v.  Dorgan,  58  F  945,  22  LRA  620.  v.  Dorgan,  58  F  945,  22  LRA  620. 
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external,  violent,  and  accidental  means,  unless  the  deceased  came 
to  his  death  by  taking  his  own  life  intentionally  when  sane  or 
insane.58 

§  2010.    Operation  causing  death. 

Even  though  you  believe  and  find  from  the  evidence  in  this 
case  that  H.  L.  B.,  the  assured,  died  on  or  about  July  29,  19 — , 
as  a  result  of  an  operation  for  a  strangulated,  umbilical  hernia 
suffered  on  July  23,  19 — ,  yet  if  you  further  find  from  the  evi- 
dence that  said  hernia  suffered  by  said  H.  L.  B.  on  July  23,  19—, 
was  contributed  to  by  a  bodily  infirmity  produced  by  a  former 
hernia  at  the  same  place,  then  the  court  instructs  the  jury 
that  you  cannot  find  for  the  plaintiff  in  this  case. 

If  you  believe  from  the  evidence  in  the  case  that  during 
the  early  part  of  the  year  19—,  H,  L.  B,,  the  assured,  suffered 
an  umbilical  hernia,  and  that  said  hernia  caused  or  enlarged 
an  opening  in  his  abdominal  wall  and  produced  a  hernia  sack 
at  said  point,  and  that  said  conditions  were  not  cured,  but 
continued  until  July  23,  19 — ,  and  that  on  the  latter  date  the 
said  H.  L,  B,  suffered  a  second  hernia,  and  if  you  find  that  the 
conditions  resulting  from  said  prior  hernia,  if  you  believe  there 
was  any  such,  had  any  part  in  causing  or  bringing  about  the 
second  hernia,  then  the  court  instructs  you  that  the  plaintiff 
is  not  entitled  to  recover,  because  in  such  case  the  death  of 
the  said  H,  L.  B*  was  not  the  result  of  said  occurrence  of  July 
23,  19 — ,  directly  and  independently  of  all  other  causes,  but  was 
contributed  to  by  said  prior  hernia,** 

§2011.    Intoxication  of  insured  at  time  of  accident  or  in* 

jury. 
Idaho. 

In  order  to  establish  the  defense  that  said  M*  was  under  the 
influence  of  intoxicating  liquor,  it  is  necessary  for  the  defendant 
herein  to  show  more  than  that  he  had  taken  a  drink  or  drinks 
of  intoxicating  liquor,  but  they  must  go  further  and  show  that 
he  was  under  the  influence  of  that  intoxicating  liquor ;  that  it 
had  taken  possession  of  him ;  and  that  it  was  such  a  possession 
as  affected  substantially  his  actions  and  doings  at  the  time  of 
the  injury,  and  that  it  must  have  affected  him  to  such  an 
extent  that  the  jury  can  say  he  was  not  responsible  for  his 
acts.  It  is  not  necessary,  however,  that  the  defendant  should 
show  that  the  accident  resulting  in  the  death  of  M*  was  the 

**  Wi&er  v.  Mutual  Life  Ins,  Co.         «»  Brown  v.  New  York  Indem,  Co.t 
of  New  York,  205  Wis  05,  236  NW     39  F2d  448. 
584. 
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result  of  or  had  any  connection  with  such  condition  of  being 
under  the  influence  of  intoxicating  liquor ;  it  being  sufficient  that 
the  defendant  should  show  that  M.  at  the  time  of  his  death 
was  under  such  influence.  This  the  defendant  must  show  by  a 
preponderance  of  the  evidence,  and,  if  it  does  so  show,  your 
verdict  must  be  for  the  defendant.60 

Michigan. 

If  you  are  satisfied  from  the  evidence  that  the  insured  was 
at  the  time  intoxicated,  so  as  not  to  be  able  to  manage  himself — 
that  is,  not  the  result  of  simply  taking  a  drink,  one  or  more, 
perhaps,  but  if  he  was  so  intoxicated  as  that  he  was  fairly  unable 
to  take  care  of  himself  prudently  and  properly — and  that  con- 
tributed to  the  result,  then  such  a  result  would  not  be  within 
the  scope  of  the  policy.6 ' 

Wisconsin. 

Under  the  influence  of  any  intoxicant  means  not  every  and 
any  influence  however  slight,  but  such  degree  of  influence  as 
would  materially  impair  the  deceased's  ability  to  care  for  him- 
self and  guard  against  casualties,  and  that  such  degree  of  influ- 
ence was  equivalent  to  intoxication  in  the  ordinary  meaning  of 
that  word ;  that  the  jury  should  not  answer  the  question  in  the 
affirmative  unless  they  found  that  he  was  "intoxicated"  or 
"drunk."62 

§  2012.    Insured  injured  in  fight. 

I  charge  you  that  voluntary  exposure  to  danger  by  the  owner 
of  an  accident  insurance  policy  will  not  defeat  recovery  for  an 
injury  by  accidental  means,  where  such  exposure  is  not  an  excep- 
tion in  the  policy  and  the  insured  has  no  intention  of  producing 
the  injuries  received.63 

§  2013.    Insured  struck  in  abdomen  by  another  person. 

If  the  death  of  the  insured  was  not  the  proximate  result  of 
his  alleged  accidental  injuries,  independent  and  exclusive  of  all 
other  causes,  the  plaintiff  cannot  recover.  Moreover,  if  you 
find  from  the  evidence  that  the  injury  of  the  deceased,  if  any, 
did  not  cause  any  external  visible  mark  upon  him,  you  should 
find  for  the  defendant;  but  you  are  further  instructed  in  this 
connection  that  if  he  received  a  violent  blow  upon  the  abdomen 

60  Mabee  v.  Continental  Casualty          62  Bakalars    v.    Continental    Gas- 
Co.,  37  Idaho  667,  219  P  598,  37  ALE,  ualty  Co.,  141  Wis  43,  122  NW  721. 
348.  63  Life    &    Casualty    Ins.    Co.    of 

6 '  Manufacturers  Ace.  Indem.  Co.  Tennessee  v.  Lingerf elt,  100  GaApp 

v.  Dorgan,  58  F  945,  22  LRA  620.  477,  111  SE2d  724. 
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sufficient  to  knock  him  down,  and  if  you  so  find  from  the  evi- 
dence, you  are  at  liberty  to  find  and  believe  that  the  injury 
did  produce  an  external  mark  upon  him,  though  the  same  did 
not  long  remain.64 

§  2014,    Intentional  fatal  injury  inflicted  by  another. 

Arizona. 

If  you  find  from  the  evidence  that  the  officers  were  mis- 
taken in  their  belief  that  F,  R,  the  insured,  was  endeavoring  to 
shoot  them  or  inflict  any  serious  bodily  injury  upon  them,  and 
that  F.  F.  was  not  endeavoring  to  shoot  them  or  inflict  any 
serious  bodily  injury  upon  them,  and  that  F,  F,  in  truth  was  not 
endeavoring  to  shoot  or  inflict  any  bodily  injury  upon  the 
officers  in  question,  and  that  the  shooting  of  F.  F.  was  not  in 
fact  the  immediate  and  proximate  result  of  any  violation  of  law 
by  him,  then  the  shooting  of  F*  F.  was  accidental  within  the 
meaning  of  that  term  as  used  in  the  insurance  policy,  and  the 
plaintiff  would  be  entitled  to  recover  under  the  doable  indemnity 
rider  attached  to  the  policy.65 

Georgia. 

In  an  action  upon  a  policy  of  accident  insurance,  the  burden 
is  upon  the  insurer  to  prove  that  the  injury  is  within  an  excep- 
tion provided  for  in  a  stipulation  that  no  recovery  shall  be  had 
for  an  injury  intentionally  inflicted  upon  the  insured  by  any 
other  person.  Where  a  person  receives  an  injury,  the  presump- 
tion is  that  it  was  accidental  rather  than  the  result  of  design, 

[The  defendant  company  must  show  to  the  reasonable  satis- 
faction of  the  jury  that  the  insurecFs  death  resulted  from  the 
acts  of  a  person  who  not  only  intended  to  commit  the  act,  but 
intended  for  the  act  to  result  in  death,  or  intended  to  commit 
the  act  which  might  reasonably  be  expected  to  so  result*] 

The  defendant,  among  other  things,  claims  that  it  was  an 
intentional  injury  and  claims  that  there  was  an  exception  in  its 
policy  with  the  deceased,  that  as  a  result  of  intentional  injury 
plaintiff  cannot  recover;  and  1  so  charge  you  that  that  would 
be  the  law,  and  if  you  find  that  to  be  true,  you  should  find  for 
the  defendant,6* 

^*  Feis  v.  United  States  Ins,  Co,,  The  cane  cited  was  in  action  upon 

112  Neb  777,  201  NW  558,  38  ALE  a  life  insurance  policy  containing'  a 

1008.  clause  which  provided  for  payment 

00  California  State  Life  Ins.  Co.  in  case  of  bodily  injury  resulting1  In 

v,  Puqua,  40  Am  148,  10  P2d  058.  death  through  external  violent  and 

°3  Independent  Life  &  Ace,  Ins,  accidental  means,  There  was  an  ex- 
Co,  v.  Hopkins,  80  GaApp  348,  56  ception  clause  In  the  policy  to  the 
SE2d  177.  effect  that  **thi»  policy  shall  be  void 
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Idaho. 

As  to  the  issue  that  the  death  of  the  said  M.  was  the  nat- 
ural, proximate,  and  probable  consequence  of  his  unlawful 
assault  upon  the  said  W.,  and  not  the  result  of  a  personal  bodily 
injury  effected  solely  and  independently  of  all  other  causes  by 
the  happening  of  an  external,  violent,  and  purely  accidental 
event,  I  instruct  you  that  there  is  no  evidence  to  sustain  the 
same,  and  you  will  find  for  the  plaintiff  on  that  issue.67 

Indiana. 

If  you  find  from  the  evidence  in  this  case  that  one  E.  P. 
deliberately  used  a  gun  in  committing  a  robbery  upon  the  in- 
sured, F.  J.  V.,  in  such  a  manner  as  was  reasonably  calculated 
to  take  or  destroy  the  life  of  said  F.  J.  V.,  then  the  law  permits 
you  to  infer  from  such  facts  that  the  said  E.  P.  intended  to 
take  life  from  the  act  itself,  unless  you  further  find  from  all 
the  evidence  in  the  case  that  the  gun  used  by  the  said  E.  P. 
was  accidentally  discharged  by  him  through  no  premeditated 
design  or  intent  on  his  part,  in  which  event  such  inference  is 
rebutted  by  said  facts  and  the  inference  will  not  prevail. 

*  *     * 

If  the  jury  find  from  the  evidence  that  said  E.  P.  un- 
lawfully killed  said  F.  J.  V.,  though  without  any  malice  upon 
the  part  of  said  E.  P.,  but  voluntarily  and  intentionally  upon 
a  sudden  heat,  then  the  plaintiff  would  not  be  entitled  to  recover 

in  this  action. 

*  #     * 

In  determining  the  fact  whether  or  not  the  injury  was 
intentionally  inflicted  by  E.  P.  upon  the  insured,  the  inten- 
tion of  E.  P.  so  to  inflict  and  injure  is  alone  controlling  and  this 
intention  must  be  gathered  from  all  the  evidence  in  the  case. 
"Intentional  injuries"  inflicted  on  the  insured  by  E.  P.,  within 
the  meaning  of  this  contract,  refer  to  injuries  which  E.  P. 
directed  against  the  insured  and  intended  to  inflict  upon  him. 
The  parties  to  the  policy  in  suit  contracted  with  reference  to 
the  actual  intention  of  E.  P.,  or  the  person  inflicting  the  injury, 
rather  than  such  intention  as  the  law  presumes  against  a 
wrong-doer.  If  you  find  from  the  evidence  that  E.  P.  did  not 
intend  to  shoot  the  insured,  and  if  plaintiff  has  otherwise  proved 
the  allegations  of  her  complaint  by  a  preponderance  of  the 

if  the  death  results  *  *  *  from  the  the  trial  court,  but  was  constructed 

intentional  act  or  acts  of  any  per-  from  the   opinion  of  the   appellate 

son  or  persons  *  *  *."  Judgment  on  court. 

verdict   for   plaintiff   was    affirmed.  67  Mabee  v.  Continental  Casualty 

That  part  of  the  instructions  set  out  Co.,   37   Idaho   667,   219   P    598,   37 

here  in  brackets  was  not  given  by  ALR  348. 
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evidence,  and  none  of  the  exceptions  to  defendant's  liability 
under  the  fourth  clause  of  the  policy  as  pleaded  in  defendant's 
third  paragraph  of  answer  has  been  shown  by  the  evidence,  your 
verdict  should  be  for  the  plaintiff.68 

Missouri. 

The  intentional  killing  with  a  deadly  weapon  of  one  human 
being  by  another  is  presumed  in  law  to  be  unlawful,  and  the 
jury  will  be  justified  in  acting  upon  this  presumption,  unless 
upon  all  of  the  facts  and  circumstances  as  detailed  in  evidence 
the  jury  find  that  there  was  legal  justification  on  the  part  of 
R.  in  killing  said  B.  And  the  court  further  instructs  the  jury 
that  if  they  find  and  believe  from  the  evidence  that  the  killing 
by  R.  of  B.,  as  detailed  in  evidence,  was  unlawful  and  without 
legal  justification,  then  the  said  killing  of  B,  by  R.  constituted 
an  accident  within  the  meaning  of  the  policy  sued  upon  in  this 
case,  notwithstanding  the  act  of  said  R.  in  killing  said  B.  was 
intentional  on  the  part  of  said  R,e* 

Ohio. 

Certain  facts  are  not  in  dispute.  The  policy  providing  for 
double  indemnity  was  in  force  at  the  time  of  TVs  death.  The 
insurance  company  paid  $25,000.00  called  for  in  the  policy,  and 
known  as  straight  life  insurance.  It  is  admitted  that  T.  came 
to  his  death  on  August  23,  19 — t  as  the  result  of  a  gun  nhot 
wound  inflicted  by  B,  0.  The  defendant  has,  however,  refused 
to  pay  an  additional  $25,000,00  under  the  so-called  double  in- 
demnity clause,  denying  that  T/B  death  resulted  independently 
and  exclusively  of  all  other  causes  from  bodily  injuries  effected 
directly  from  external,  violent  and  accidental  means ;  and  further 
asserts  that  T.  met  his  death  directly  or  indirectly,  wholly  or 
in  part,  from  the  violation  of  the  laws  of  the  state  of  New 
Mexico,  and  at  the  time  of  the  shooting  and  that  such  conduct 
on  the  part  of  T.  further  negatives  the  right  of  recovery  under 

the  double  indemnity  clause. 

*    *    * 

If  the  shooting  and  death  of  T.  wan  brought  about  or  con- 
tributed to  by  his  voluntary  conduct  and  acts,  it  was  not  an  acci- 
dental death  within  the  meaning  of  the  provisions  of  this  policy. 

Death  from  intentional  shooting  may  be  effected  through 
accidental  means,  and  be  the  basis  of  recovery  under  the  kind 
of  a  provision  in  this  policy,  but  it  depends  upon  whether  the 
intentional  shooting  was  reasonably  to  have  been  expected  or 

««Vandaver  v.   Fidelity   Life   &         e*  Berry-man  v.   Southern  Surtty 
Ace.  Ins,  Co.,  Circuit  Court,  Marion     Co.,  285  Mo  S79,  227  SW  96. 
County,  Indiana,  No.  30459. 
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anticipated  by  the  insured,  or  whether  the  insured  by  his  own 
conduct  or  intentions  brought  on  the  shooting  and  contributed 
to  it.  It  is  not  so  much  what  was  intentional  on  the  part  of  C. 
in  this  situation,  as  I  view  it,  but  what  from  all  of  the  circum- 
stances T.,  exercising  intelligent  understanding,  had  reason  to 
believe  and  expect,  in  the  light  of  C.'s  conduct  and  threats  which 
were  known  to  T. 

If  one  places  himself  in  a  position  that  may  be  reasonably 
expected  to  bring  violence  or  injury  to  himself,  it  cannot  be 
said  that  the  result  was  effected  through  accidental  means. 
Nor  could  one  recover,  under  the  provisions  of  the  policy  of  this 
character,  if  he  goes  to  another  with  whom  he  has  had  an  alter- 
cation, and  in  the  face  of  a  threat  to  kill,  either  with  the  inten- 
tion of  doing  bodily  harm  or  in  the  belief  that  the  threat  might 
be  reasonably  fulfilled.  In  any  of  these  situations,  we  would  not 
be  able  to  say  that  injury  or  death  was  accidental,  because  in 
such  situation  the  insured  would  have  had  adequate  reason  for 
believing  that  his  own  voluntary  conduct  would  bring  about 
violence  or  death. 

The  sole  issue,  then,  in  this  case,  is  whether  the  fatal  shoot- 
ing of  T.  was  effected  directly  from  accidental  means,  and 
whether  he  was  not  at  the  time  of  the  shooting  engaged  in  the 
violation  of  the  law  in  respect  of  assault  or  intention  to  do 
bodily  harm  to  C.70 

§  2015.    Insured  shot  himself. 

It  was  incumbent  upon  the  plaintiff  to  show,  from  all  the 
evidence,  that  the  death  of  the  insured  was  the  result,  not  only 
of  external  and  violent,  but  of  accidental  means.  The  policy 
provides  that  the  insurance  shall  not  extend  to  any  case  of  death 
or  personal  injury,  unless  the  claimant  under  the  policy  estab- 
lishes, by  direct  and  positive  proof,  that  such  death  or  personal 
injury  was  caused  by  external  violence  and  accidental  means. 
Such  being  the  contract,  the  court  must  give  effect  to  its  pro- 
visions. The  requirement,  however,  of  direct  and  positive  proof, 
as  to  certain  matters,  did  not  make  it  necessary  to  establish 
the  fact  and  attendant  circumstances  of  death  by  persons  who 
were  actually  present  when  the  insured  received  the  injuries 
which  caused  his  death.  The  two  principal  facts  to  be  estab- 
lished were  external  violence  and  accidental  means  producing 
death.  The  first  was  established  when  it  appeared  that  death 
ensued  from  a  pistol  shot  through  the  heart  of  the  insured. 
The  evidence  on  that  point  was  direct  and  positive;  as  much 

^o  Central  Nat.  Bank  v.  General  District  of  Ohio,  Eastern  Division, 
American  Life  Ins.  Co.,  Northern  No.  18729. 
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so,  within  the  meaning  of  the  policy,  as  if  it  had  come  from 
one  who  saw  the  pistol  fired.  Were  the  means  by  which  the 
insured  came  to  his  death  also  accidental?  If  he  committed 
suicide,  then  the  law  was  for  the  company.  The  court  instructed 
the  jury  that  self -destruction  was  not  to  be  presumed.  Did  the 
court  err  in  saying  to  the  jury  that,  upon  the  issue  as  to  sui- 
cide, the  law  was  for  the  plaintiff  unless  that  presumption  was 
overcome  by  competent  evidence?  This  question  must  be  an- 
swered in  the  negative.  The  condition  that  direct  and  positive 
proof  must  be  made  of  death  having  been  caused  by  external, 
violent,  and  accidental  means  did  not  deprive  the  plaintiff,  when 
making  such  proof,  of  the  benefit  of  the  rules  of  law  established 
for  the  guidance  of  courts  and  juries  in  the  investigation  and 
determination  of  facts.71 

§  2016.    Extent  of  liability  of  insurer. 

If  you  find  for  the  plaintiff,  and  if  you  further  find  that 
on  December  29,  19 — ,  the  defendant  denied  liability  on  the 
double  indemnity  feature  of  the  policy  sued  on  in  this  action, 
then  I  instruct  you  that  you  should  return  a  verdict  in  plaintiff's 
favor  in  the  sum  of  $10,000,  to  which  you  should  add  —  per  cent 
interest  thereon  from  January  1,  19 — ,  to  the  date  of  the  return 
of  your  verdict.72 

§  2017.    Payment  of  insurance  and  releane  of  liability* 

The  plaintiff  has  alleged  in  this  case  that  her  deceased 
husband,  the  insured,  died  as  a  proximate  result  of  bodily  in- 
juries, namely,  a  sprain  of  his  leg-  She  further  alleges  that 
defendant  by  false  and  fraudulent  representations  persuaded 
her  that  her  said  husband  died  of  ailments  other  than  those 
brought  about  by  accidental  means  as  recited  in  the  policy,  and 
thereby  induced  her  to  settle  for  an  amount  less  than  she  was 
entitled  to.  Under  the  issues  thus  formed,  and  in  order  for 
plaintiff  to  recover  she  must  prove  by  a  fair  preponderance  of 
all  the  evidence  both  of  the  above  allegations.  If  she  has  failed 
in  either,  she  cannot  recover  and  your  verdict  should  be  for 

the  defendant. 

*    *    * 

Fraud  is  never  presumed  where  the  transaction  may  be 
fairly  reconciled  with  honesty  but  must  be  proved  by  clear 
and  satisfactory  evidence.  The  law  presumes  that  every  person 

7 «  Garbush  v.  Order  of  United  ?2  Jensen  v,  Lincoln  Nat,  Life 
Commercial  Travelers  of  America,  Ins.  Con  Circuit  Court,  Marion  Coun- 
173  Minn  191,  217  NW  123.  ty,  Indiana,  No,  45357;  see  90  Ind 

App  397,  189  NE  160, 


129  LIFE,  ACCIDENT  AND   HEALTH   INSURANCE  §  2018 

acts  honestly  and  in  good  faith,  and  the  burden  of  proving  fraud 
is  upon  him  who  charges  fraud.  In  this  case,  the  burden  of 
proving  that  the  plaintiff  was  induced  to  execute  the  alleged 
written  instrument  of  settlement  in  question,  through  the  al- 
leged fraud  of  the  defendant,  is  upon  such  plaintiff  to  prove 
by  a  fair  preponderance  of  all  the  evidence  in  the  cause. 

Fraud  is  never  to  be  imputed  where  the  transaction  may  be 
fairly  reconciled  with  honesty;  and  if  the  evidence  is  in  favor 
of  that  conclusion  it  should  be  adopted.  But  you  must  deter- 
mine from  all  the  evidence  the  question  of  fraud.73 

§  2018.    Notice  and  proofs  of  death  required  to  be  fur- 
nished to  insurer;  autopsy. 
Colorado. 

You  are  instructed  that  the  policy  in  this  case  requires  that 
written  notice  containing  the  full  name  and  address  of  the  per- 
son sustaining  the  alleged  accident,  with  full  particulars  of  the 
accident,  shall  be  given  to  the  company's  head  office  in  Chicago, 
as  early  as  may  be  reasonably  possible ;  also  that  the  policy  re- 
quires that  affirmative  proof  of  claim  must  be  furnished  to  the 
defendant's  head  office  in  Chicago  within  two  months  from 
the  date  of  the  death;  and  such  policy  provides  further  that 
the  failure  to  comply  with  any  of  the  requirements  therein  will 
invalidate  all  claims  under  the  policy. 

You  are  instructed,  as  a  matter  of  law,  that  if  the  evidence 
shows  a  sufficient  explanation  of  the  failure  to  give  the  required 
notice  of  the  accident,  as  early  as  may  be  possible,  or  of  the 
failure  to  furnish  proofs  of  claim  within  the  time  provided  in  the 
policy,  then  such  provisions  are  not  applicable,  and  the  plaintiff 
would  have  a  reasonable  time,  under  all  the  circumstances, 
within  which  to  give  notice  and  file  the  proof  of  claim. 

It  is  for  the  jury  to  determine  from  all  the  evidence  whether 
or  not,  under  all  the  circumstances  in  this  case,  the  notice  of 
the  accident  and  filing  of  the  proofs  of  claim  were  made  within 
a  reasonable  time.74 

Indiana. 

If  you  find  that  notice  was  given  to  the  defendant  com- 
pany of  the  death  of  the  insured  by  the  plaintiff  on  her  agent 
within  five  days  from  the  death  of  the  deceased,  such  notice 
will  be  considered  as  complying  with  the  terms  of  the  policy 
in  regard  to  time  in  which  notice  must  be  given ;  and  if  plaintiff 

73  Holliday  v.  Empire  Life  &  Ace.          74  London  Guarantee  &  Ace.  Co. 
Ins.     Co.,     Circuit     Court,     Marion      v.  Officer,  78  Colo  441,  242  P  989. 
County,  Indiana,  No.  45978. 
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has  otherwise  proved  her  case  by  a  preponderance  of  the  evi- 
dence, and  if  there  has  been  a  failure  to  prove  by  a  fair  pre- 
ponderance of  the  evidence  one  of  the  exceptions  to  defendant's 
liability  contained  in  the  fourth  clause  of  the  policy  and  as 
shown  by  its  allegations  of  its  third  paragraph  of  answer,  your 
verdict  should  be  for  the  plaintiff. 

*  *     * 

Ordinarily  any  officer  or  agent  of  an  insurance  company 
having  authority  to  bind  it  in  the  conduct  of  its  business 
may  waive  the  conditions  of  the  policy  as  to  notice  and  proof 
of  loss  and  one  who  is  entrusted  by  the  company  with  apparent 
power  to  adjust  the  loss  has  authority  to  waive  notice  or  proofs 
of  loss.  And  further  any  agent  having  authority  to  bind  the 
company  by  waiver,  as  above  set  out,  may  waive  requirements 
of  the  policy  as  to  notice  and  proofs  of  loss  by  denying  liability 
in  the  company's  behalf. 

And  if  you  find  from  the  evidence  that  A.  G,  U.,  district 
manager  for  defendant  company  at  Indianapolis,  had  authority 
to  bind  said  defendant  in  the  conduct  of  its  business  in  that 
he  had  authority  to  adjust  the  company's  losses  and  the  loss 
in  question,  if  there  was  such  loss,  and  that  he  acting  for  and 
on  behalf  of  defendant  denied  liability  to  the  plaintiff  herein, 
on  the  question  of  the  $2,000  principal  sum  involved,  shortly 
after  the  death  of  the  insured  and  within  90  days  of  such 
death,  then  and  in  that  event,  the  defendant  has  waived  ita 
right  to  insist  upon  the  failure  to  make  proofs  as  stipulated 
in  the  policy,  as  a  defense  to  the  action. 

#  #    # 

If  you  find  from  the  evidence  that  the  defendant  company 
by  its  authorized  agent  denied  liability  of  the  $2,000  payable 
under  the  accidental  death  clause  of  said  policy,  before  the 
time  for  furnishing  proofs  of  loss  had  expired,  then  the  de- 
fendant has  waived  its  right  for  strict  proof  of  death  required 
by  the  terms  of  the  policy,  and  such  waiver  will  be  deemed 
equivalent  to  the  proof  of  performance  by  the  plaintiff  in 
this  respect;  and  if  plaintiff  haB  otherwise  proved  the  ma- 
terial allegations  of  her  complaint  by  a  preponderance  of  the 
evidence,  and  you  further  find  that  the  accident  m  question 
does  not  come  within  the  exceptions  or  any  of  them  asserted 
by  defendant  in  ita  third  paragraph  of  answer,  your  verdict 
should  be  for  the  plaintiff.78 

7*Vandaver  v.  Fidelity  Life  & 
Ace.  Ins.  Co.,  Circuit  Court,  Marion 
County,  Indiana,  No.  39450, 
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Utah. 

Under  the  statute  above  quoted  it  was  not  unlawful  to  per- 
form an  autopsy  on  the  deceased  after  burial  and  after  January 
13,  19 — ,  if  the  plaintiff,  the  wife  of  the  deceased,  had  con- 
sented to  it ;  and  under  the  above  quoted  provision  of  the  policy 
the  defendant  was  entitled  to  perform  an  autopsy  on  the  body 
of  the  deceased  unless  it  unreasonably  delayed  making  de- 
mand to  exercise  such  right. 

It  was  the  duty  of  the  defendant  to  exercise  due  diligence 
after  notice  of  death  of  the  deceased  to  claim  the  right  and 
opportunity  to  make  an  autopsy.  Whether  the  defendant  exer- 
cised due  diligence  after  notice  of  the  death  of  the  deceased  is 
a  question  in  the  case  to  be  determined  by  you  from  all  the  facts 
in  evidence  before  you.  Whether  the  company  unreasonably 
delayed  making  demand  to  perform  an  autopsy,  and  thereby 
waived  the  right,  is,  I  say,  a  question  in  the  case  of  the  facts 
for  you  to  determine  from  all  the  pertinent  evidence  in  the  case. 

If  the  demand  to  perform  an  autopsy  made  by  the  defendant 
in  the  letter  mailed  January  13  was  made  within  a  reasonable 
time  under  and  in  consideration  of  all  the  facts  and  circum- 
stances of  this  case  in  evidence  before  you,  then  the  refusal  of 
the  plaintiff  to  permit  the  defendant  to  perform  an  autopsy 
would  prevent  recovery  by  her  and  your  verdict  must  be  for 
the  defendant. 

If,  on  the  other  hand,  you  shall  find  under  all  the  pertinent 
facts  and  circumstances  in  the  case  before  you  that  the  de- 
fendant delayed  unreasonably  in  making  demand  to  perform 
an  autopsy  on  the  body  of  the  deceased,  the  refusal  of  the  plain- 
tiff to  perform  it  would  not  constitute  any  defense  to  plaintiff's 
suit.76 

§  2019.    Policy  provision  limiting  time  for  commencing  ac- 
tion. 

The  insurance  policy  upon  which  the  settlement  in  question 
was  made,  and  which  has  been  introduced  in  evidence  pro- 
vides, among  other  things,  that  no  suit  shall  be  brought  upon 
it  after  12  months  from  the  time  of  the  insured's  death.  The 
law  of  the  state  of  Indiana  however  does  not  limit  to  12  months, 
the  time  in  which  this  beneficiary,  the  plaintiff,  may  bring  her 
action  on  the  policy,  but  on  the  contrary  expressly  provides  that 
no  policy  of  life  insurance  shall  be  issued  or  delivered  in  Indiana 
limiting  the  time  within  which  any  action  at  law  or  in  equity 
may  be  commenced  to  less  than  three  years  after  the  cause  of 

76  General  Ace.,  Fire  &  Life  As- 
sur.  Corp.,  Ltd.  v.  Savage,  35  F2d 

587. 
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action  shall  accrue.  And  if  you  find  from  the  evidence  that  this 
suit  was  brought  within  three  years  from  the  date  of  the  accru- 
ing of  the  cause  of  action,  which  in  this  case  is  the  date  of 
decedent's  death,  the  foregoing  policy  restriction  is  void  and 
not  a  basis  for  a  defense  to  this  action.77 

§  2020.    Reserved, 

§  2021.  Personal  injury,  health  and  disability  insurance — Ap- 
plication for  policy;  misrepresentations  in  obtaining 
policy. 

Indiana, 

If  it  is  shown  by  the  fair  preponderance  of  the  evidence 
that,  in  his  answer  to  any  one  or  more  of  the  interrogatories 
which  are  charged  by  the  defendant  as  having  been  untruth- 
fully answered,  the  applicant,  D.  K,  answered  them  knowing 
at  the  time  that  the  answers  so  given  by  him  were  false  and 
untrue,  or  if  he  in  making  such  answers,  or  any  one  of  them, 
knowingly  concealed  any  fact  which  he  was  in  good  faith  at 
the  time  required  to  state,  then  the  plaintiff  cannot  recover. 

But  it  is  for  you  to  determine  from  all  the  evidence  in  the 
case  whether  such  interrogatories  were  untruthfully  answered 
and  knowingly  so  on  the  part  of  the  plaintiff,  and  whether  there 
were  any  concealments  on  the  part  of  said  plaintiff  of  any 
material  facts  relative  to  his  physical  condition.78 

Mississippi* 

The  court  instructs  the  jury  that  if  you  believe  from  a  pre- 
ponderance of  the  evidence  the  plaintiff  was  asked  the  questions 
as  set  forth  in  the  application  and  failed  to  give  answers  embody- 
ing all  material  illnesses  she  had  suffered,  it  would  be  your  duty 
to  find  for  the  defendant, 

The  court  instructs  the  jury  for  the  plaintiff  that  if  you 
believe  or  find  from  a  preponderance  of  the  evidence  that  the 
Insurance  policy  or  contract  of  insurance  was  in  full  force  and 
effect  between  plaintiff  and  defendant  at  the  time  medical  and 
hospital  treatment  was  administered  to  plaintiff,  and  that  plain- 
tiff made  no  material  misrepresentations  in  the  application  for 
the  policy  of  insurance  contract  sued  on,  then  it  will  be  your 
duty  to  return  a  verdict  in  favor  of  the  plaintiff  against  the 
defendant.70 

77  HolHday  v.  Empire  Life  &  Ace,  7»  Kelseh  v.  United  States  Nat 
Ins.  Co.,  Circuit  Court,  Marion  Life  &  Casualty  Co,,  Circuit  Court, 
County,  Indiana,  No,  45978,  Marlon  County,  Indiana,  No.  89325. 

7»  National  Casualty  Co.  v,  John- 
son, 210  Hiss  I,  67  S2d  865. 
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§  2022.    Premiums;  cancelation  of  policy. 

Georgia. 

(1)  And,  gentlemen,  it  then  becomes  a  question  for  you  to  de- 
termine in  this  case  whether  or  not  notice  was  given  to  the  hold- 
ers of  the  policies,  that  is  the  C.'s,  by  the  company,  that  it  would 
cancel  the  policies  unless  the  premiums  were  paid  on  a  certain 
date,  it  being  the  contention  of  the  company  in  this  case  that  it 
mailed  to  these  parties  a  notice  that  unless  the  premium  was 
paid  by  a  certain  date,  that  is,  10  days  after  notice  was  mailed, 
that  the  policies  would  be  declared  void  and  be  cancelled.80 

(2)  If  you  direct  the  person  who  is  having  some  transactions 
with  you  to  use  certain  means  by  which  to  make  remittances  to 
you,  and  if  the  premiums  were  turned  over  and  the  remittance 
made  through  the  means  which  was  adopted  by  the  insurance 
company,  they  would  be  bound  by  the  remittance,  if  you  believe, 
by  a  preponderance  of  the  testimony  that  the  premiums  were 
deposited  with  the  agency  as  designated  by  the  insurance  com- 
pany, whether  they  obtained  it  or  not,  because  that  would  be  a 
matter  between  the  insurance  company  and  the  agency  which 
they  adopted.8 ' 

South  Carolina. 

Their  next  defense  is  as  to  the  cancelation  of  the  policy. 
Did  G.  at  the  time  that  he  signed  this  cancelation  and  accepted 
the  premiums  with  interest — and  there  is  no  dispute  that  the 
premiums  were  paid  to  him  with  interest — have  mind  enough 
to  realize  what  he  was  doing?  If  he  didn't  have  mind  enough 
to  realize  what  he  was  doing,  and  if  he  was  giving  up  valuable 
rights,  then  this  release  or  cancelation  could  not  stand  against 
him.82 

§  2023.    Nature,  cause,  and  extent  of  injury,  illness,  or  disa- 
bility; extent  of  liability  of  insurer. 

Alabama. 

(1)  If  you  believe  from  the  evidence  in  this  case  that 
plaintiff's  intestate's  eye  trouble  was  due  to  old  age  or  to  a 
disease,  and  not  to  any  accident,  then  you  cannot  find  for 

plaintiff. 

*     *     * 

If  you  believe  from  the  evidence  in  this  case  that  after 
the  alleged  injury  T.  could  continuously  thereafter  see  with 
his  eyes,  by  the  use  of  a  magnifying  glass,  just  as  he  could 

80  Davis  v.  Travelers  Indem.  Co.,          82  Galphin   v.    Pioneer    Life    Ins. 
94  GaApp  102,  93  SE2d  810.  Co.,  157  SC  469,  154  SE  855. 

81  Reserve  Life  Ins.  Co.  v.  Gay,  96 
GaApp  601,  101  SE2d  158. 
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prior  to  the  injury,  then  you  cannot  find  a  verdict  for  the  plain- 
tiff for  the  loss  of  an  eye.83 

(2)  Now,  permanent  disability,  within  the  meaning  of  this 
policy,  does  not  mean  absolute  helplessness.  It  means  the  inabil- 
ity to  do  substantially  all  of  the  material  acts  necessary  to  prose- 
cution of  some  occupation  for  which  the  plaintiff  is  fitted  by 
training  and  experience ;  and  it  means  permanently  disabled  as 
distinguished  from  temporary  disability ;  it  means  that  he  will  be 
disabled  presumably  for  the  rest  of  his  life,84 

Arkansas. 

The  provisions  of  the  policy  that  I  have  quoted  relating  to 
disability  does  not  mean  a  state  of  absolute  helplessness.  But  it 
means  that  if  there  was  any  substantial  part  of  the  material  acts 
necessary  to  be  done  pertaining  to  his  occupation,  that  he  could 
not  perform  in  the  usual  and  customary  way,  he  would  be  dis- 
abled within  the  meaning  of  the  policy,80 

District  of  Columbia. 

"Total  disability/'  contemplated  by  the  insurance  policy, 
means  an  inability  to  perform  all  the  duties  necessary  to  the 
practical  prosecution  of  the  vocation  or  business  of  the  insured 
in  substantially  his  customary  and  usual  manner,  disregarding 
all  trivial  acts,  which  are  not  material  to  the  prosecution  thereof, 
but  which  are  merely  incidental  thereto. 

The  jury  are  instructed  that  the  term  "total  disability**  is 
a  relative  matter,  and  must  depend  chiefly  on  the  peculiar  cir- 
cumstances of  each  action*  It  must  depend  largely  upon  the 
occupation  and  employment,  and  the  capabilities  of  the  person 
injured,  The  total  disabilities  contemplated  by  the  insurance 
policy  does  not  mean,  as  its  literal  construction  would  require,  a 
state  of  absolute  helplessness,  which  can  result  only  from  loss  of 
reason,  since  as  long  as  one  is  in  full  possession  of  these  mental 
faculties,  he  is  capable  of  transacting  some  of  his  business, 
whatever  it  may  be,  although  he  is  incapable  of  physical  action-86 

Florida- 
Should  you  find  from  the  preponderance  of  the  evidence 
that  the  plaintiff,  as  a  result  of  the  injury  described  in  the 
declaration,  was  totally  and  permanently  disabled  by  bodily  in- 
jury or  disease,  and  will  thereby  presumably  be  continuously 
prevented  for  life  from  engaging  in  any  occupation  or  perform- 

83  Gilliland  v.  Order  of  R.  Con-         »»  Franklin  Life  Ins,  Co,  v.  Bur- 

ductors,  216  Ala  13,  112  S  225.  gesg,  210  Ark  834,  24S  SW2d  210, 

*«  Equitable  Life  Assur,  See,  of         «  Metropolitan  Life   Ins.  Co,  v. 

United  States  v.  Watts,  230  Ala  297,  Bovello,  12  F2d  810,  51  ALR  1040* 
160  S  713* 
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ing  any  work  for  compensation  of  financial  value,  then  you  will 
find  for  the  plaintiff  and  assess  such  damages  as  are  alleged 
in  the  declaration  to  be  due  to  the  plaintiff  by  reason  of  the 
failure  of  the  defendant  to  pay  the  several  instalments  enu- 
merated and  described  in  the  declaration. 

In  order  that  the  plaintiff  should  be  so  totally  and  perma- 
nently disabled  by  bodily  injury  or  disease,  it  is  not  necessary 
that  the  plaintiff  prove,  beyond  a  reasonable  doubt,  that  he  is 
bedridden  as  a  result  of  such  injury  or  disease,  or  reduced  to  a 
condition  of  complete  helplessness.  But  he  may  be  so  dis- 
abled, within  the  meaning  of  the  law,  if  he  be  so  far  incapaci- 
tated by  such  injury  or  disease  that  he  cannot,  within  the 
range  of  his  normal  ability,  taking  into  consideration  his  edu- 
cation, training  in  work,  and  his  physical  condition,  earn  wages 
or  profit  in  some  occupation,  and  that  he  cannot  engage  in 
any  gainful  occupation  or  employment  in  the  customary  man- 
ner as  a  workman  or  employee.  And  such  disability  is  perma- 
nent, within  the  meaning  of  the  policy,  if  his  condition,  at  the 
time  of  the  claim,  was  and  is  such  as  will  reasonably  convince 
you  he  was  then  totally  disabled  and  would  so  remain  for  life. 
There  may  always  be  some  doubt  in  the  mind  of  any  one  with 
respect  to  future  bodily  disease  or  disability,  but  disability 
may  be  said  to  be  permanent,  within  the  meaning  of  the  law, 
when  it  is  founded  upon  conditions  that  make  it  appear,  with 
reasonable  certainty,  that  it  will  continue  through  life. 

In  order  for  plaintiff  to  recover,  it  must  appear,  from  a 
preponderance  of  evidence,  that  the  plaintiff  was,  before  the 
institution  of  this  suit,  permanently  and  totally  incapacitated 
from  following  any  gainful  occupation.  It  is  not  enough  for 
him  to  show  that  he  cannot  perform  heavy  manual  labor,  in- 
volving the  exercise  of  great  strength,  but  the  plaintiff  must 
show,  from  a  preponderance  of  the  evidence,  that  as  a  result 
of  the  injuries  or  disease  described  in  the  declaration  he  was 
totally  and  permanently  disabled  from  performing  any  gainful 
occupation.87 

Illinois. 

The  question  as  to  whether  the  plaintiff  is  totally  and  per- 
manently disabled  within  the  meaning  of  the  terms  of  the  policy 
of  insurance  is  a  question  of  fact  for  the  jury,  and  if  the  jury 
believe  from  a  preponderance  of  the  evidence  that  the  plaintiff 
from  any  cause  whatsoever  shall  have  become  permanently 
disabled  or  physically  incapacitated  to  such  an  extent  that  he, 

87  Equitable  Life  Assur.   Soc.  v. 
Wiggins,  115  Fla  136,  155  S  327. 
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by  reason  of  such  disability  or  incapacity,  is  rendered  wholly 
and  permanently  unable  to  engage  in  any  occupation  or  per- 
form any  work  for  any  kind  of  compensation  of  financial  value, 
then  and  in  such  event  of  the  proof  the  jury  should  find  that  the 
plaintiff  is  totally  and  permanently  disabled  within  the  meaning 
of  insurance  in  question.88 

Indiana. 

(1)  This  paragraph  sets  out  as  an  exhibit  a  copy  of  the 
policy,  and  in  said  policy  it  is  provided  that  no  claim  shall  ever 
accrue  unless  it  arises  from  physical,  bodily  injury,  through 
external,  violent,  and  accidental  means,  and  then  only  when  the 
injury  shall,  independently  of  all  other  causes,  immediately  and 
wholly  disable  the  insured  from  performing  any  and  every  kind 
of  business  pertaining  to  his  occupation  as  manager  of  the  W.  (X 
Co.  I  instruct  you  that,  as  a  matter  of  law,  the  meaning  of 
this  provision  of  the  policy  is  not  that  the  plaintiff  must  have 
been  disabled  so  as  to  prevent  him  from  doing  anything  what- 
soever pertaining  to  his  said  occupation,  but  that  he  must  have 
been  disabled  only  to  the  extent  that  he  could  not  do  any  and 
every  kind  of  business  pertaining  to  his  said  occupation,  He 
might  be  able  to  do  a  part,  and  not  be  able  to  do  all,  and,  because 
he  was  not  able  to  do  all,  be  deemed  to  be  wholly  disabled  from 
doing  any  and  every  kind,  provided,  of  course,  that  he  was  so 
disabled  as  to  be  prevented  from  doing  substantially  all  the 
necessary  and  material  things  in  said  occupation  requiring  his 
own  exertions  in  substantially  his  customary  and  usual  manner 
of  so  doing.  He  might  be  able  to  do  personally  minor  and  trivial 
things,  not  requiring  much  time  or  physical  labor,  and  through 
others,  acting  under  his  direction,  to  do  the  heavier  things 
requiring  physical  exertion,  which  in  the  ordinary  and  proper 
performance  of  his  duties  he  had  theretofore  dope  personally, 
and  yet,  because  of  inability  to  do  these  heavier  things  and  more 
material  things  personally,  be  said  to  be  wholly  disabled,  within 
the  terms  of  his  policy,  provided,  further,  that  the  things  he  was 

88  Wood  v.  Prudential  Ins,  Co,  of  time  prior  to  October  9,  19SO»  fur- 
America,  271  IHApp  103,  The  court  nish  to  the  defendant  due  proof 
held  that  error  could  not  be  predi-  showing  him  to  have  become  per* 
eated  on  the  omission,  from  the  manently  disabled  or  physiciaily  or 
above  instruction,  of  the  issue  of  mentally  incapacitated  to  such  an 
whether  due  proof  of  insured'*  dia-  extent  that  he,  by  reason  of  such 
ability  was  furnished  the  insurer  disability  or  incapacity,  was  ren- 
more  than  six  months  before  the  dered  wholly  and  permanently  un- 
action  was  commenced  when  the  able  to  engage  in  any  occupation  or 
issue  had  been  submitted  to  the  perform  any  work  for  any  kind  of 
jury  by  the  following  special  inter-  compensation  of  financial  value? 
rogatory;  "Did  the  plaintiff  at  any  Answer  the  question  Tea'  or  'No.'" 
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unable  to  personally  do  constitute  substantially  all  of  said  occu- 
pation.89 

(2)  While  there  must  be   an  immediate  loss  of  business 
time,  and  a  continuing  loss  of  business  time,  and  a  total  loss  of 
business  time,  there  need  not  be  a  total  loss  of  business  time 
which  must  begin  at  the  time  the  bodily  injuries  were  first  sus- 
tained, and  continue  total  for  the  period  of  time  for  which  the 
indemnity  is  sought. 

*     #     * 

The  loss  of  business  must  be  immediately  consequent  upon 
the  injuries  sustained,  and  must  be  thereafter  continuous 
during  any  period  of  time  for  which  the  plaintiff  may  recover. 
If  the  plaintiff  suffered  a  loss  of  business  time,  and  afterwards 
his  injuries,  if  any,  improved  so  that  he  suffered  no  loss  of 
business  time,  he  cannot  recover  for  any  period  thereafter, 
although  he  may  subsequently  suffer  a  total  loss  of  time  by 
reason  of  his  injuries.  The  loss  of  business  time  must  be 
continuous.  If,  for  example,  on  April  17,  his  injuries,  if  any, 
became  so  much  improved  that  he  suffered  no  loss  of  business 
time  therefrom,  he  could  not  recover  for  any  period  thereafter.90 

(3)  The  meaning  of  the  words  "wholly  and  continuously 
disables  and  prevents  the  insured  from  performing  each  and 
every  duty  pertaining  to  any  business  or  occupation"  is  not  that 
plaintiff  must  have  been  disabled  so  as  to  prevent  her  from 
doing   anything  whatsoever  pertaining   to  any   duty   of   any 
business  or  occupation,  but  that  she  must  be  disabled  to  the 
extent  that  she  could  not  do  any  and  every  duty  pertaining  to 
any  business  or  occupation.    She  might  be  able  to  do  a  part  and 
not  be  able  to  do  all,  and  because  she  was  not  able  to  do  all  be 
deemed  to  be  wholly  disabled  from  doing  any  and  every  kind, 
provided,  of  course,  that  she  was  so  disabled  as  to  be  prevented 
from  doing  substantially  all  the  necessary  and  material  things 
in  any  occupation  requiring  her  own  exertions  in  substantially 
her  customary  and  usual  manner  of  so  doing.     She  might  be 
able  to  do  personally  minor  and  trivial  things,  not  requiring 
much  time  or  physical  labor,  and  through  others,  acting  under 
her  direction,  to  do  heavier  things  requiring  physical  exertion, 
which  in  the  ordinary  and  proper  performance  of  her  duties  in 
any  occupation  which  she  had  or  might  theretofore  have  done 
personally  and  yet,  because  of  inability  to  do  heavier  things 
and  more  material  things  personally,  be  said  to  be  wholly  dis- 
abled within  the  terms  of  her  policy ;  provided  further,  that  the 
things  she  was  unable  personally  to  do  would  constitute  sub- 

89  Commercial  Travelers  Mut.  90  Pacific  Mut.  Life  Ins.  Co.  v. 
Ace.  Assn.  v.  Springsteen,  23  Ind  Branham,  34  IndApp  243,  70  NE 
App  657,  55  NE  973.  174. 
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stantially  all  of  the  duties  of  the  employment,  if  any,  in  which 
she  was  engaged  at  the  time  of  her  injury  or  any  occupation 
into  which  she  might  have  entered,91 

(4)  If  you  find  from  a  preponderance  of  all  the  evidence 
in  the  case  that  the  plaintiff,  while  said  policy  was  in  full  force 
and  effect,  became  totally  and  permanently  disabled  to  such  an 
extent  as  prevented  him  from  doing  substantially  all  the  neces- 
sary and  material  things  in  his  occupation  as  car  repairer,  re- 
quiring his  own  exertion,  in  substantially  his  customary  and 
usual  manner,  then  the  court  instructs  you  that  such  disability 
would  be  total  under  the  terms  of  said  policy,  and  you  would 
be  justified  in  so  finding.  It  is  the  province  of  the  court,  not 
the  jury,  to  construe  the  contract  of  insurance  sued  upon,  and 
as  the  same  is  construed  by  the  court,  you  are  instructed  that 
a  permanent  disability  rendering  the  plaintiff  permanently  un- 
able to  engage  in  any  kind  of  occupation  or  perform  any  work 
for  any  kind  of  compensation  of  financial  value  during  the 
remainder  of  his  life  does  not  necessarily  mean  a  perpetual 
disability  or  one  which  would  last  forever,  but  it  means  and 
covers  a  total  disability  which  might  end  prior  to  insured's 
death.  If  you  find  from  the  evidence  that  the  plaintiff  made 
a  good-faith,  though  ineffectual,  effort  to  perform  the  duties 
of  his  usual  employment  during  a  portion  of  the  time  for  which 
compensation  is  claimed,  this  fact  would  not  prevent  a  recovery 
in  this  action,  if  you  also  find  under  the  evidence  and  rules  of 
law  given  you  by  the  court  that  the  plaintiff  was,  in  fact,  totally 
and  permanently  disabled  at  this  time;  that  is,  the  mere  fact 
that  the  plaintiff  made  a  bona  fide  and  good-faith  effort  to  work 
when  he  was  not  physically  able  to  do  so,  and  while  he  was 
totally  and  permanently  disabled,  would  not  bar  his  recovery.** 

Iowa* 

(1)  "Total  disability,"  within  the  terms  of  the  insurance 
contract  in  this  case,  means  inability  to  do  all  substantial  and 
material  acts  necessary  to  be  done  in  carrying  on  plaintiff's 
occupation  of  surgical  practice  as  distinguished  from  trivia!  or 
incidental  acts*  It  means  an  inability  to  perform  all  the  duties 
necessary  to  the  practical  prosecution  of  said  occupation, 

*    *    * 

If  you  find  that  the  plaintiff  can  perform  some  trivial,  in- 
cidental acts  connected  with  the  practice  of  surgery,  but  is 
unable  to  perform  any  and  every  material  and  substantial  act 
in  the  practical  prosecution  of  the  practice  of  surgery,  you 

*«  Great  Northern   Casualty  Co.         »*  Prudential  Ins.  Co.  v.  Martin, 
v,  McCoIlough,  96  IndApp  506,  174      101  IndApp  320, 100  NE  125, 
NE  103. 
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would  be  warranted  in  finding  that  he  was  totally  disabled 
within  the  terms  of  the  contract  in  this  case.  On  the  other 
hand,  if  you  find  there  are  any  substantial  and  material  acts 
necessary  to  be  done  in  carrying  on  such  occupation  which  the 
plaintiff  could  perform  during  the  period  in  controversy  in  this 
suit,  then  you  would  not  be  warranted  in  finding  a  total  disa- 
bility within  the  meaning  of  the  contract  of  insurance. 

If  you  find  that  he  was  able  to  perform  during  this  time 
any  of  the  substantial  and  material  duties  of  his  business  and 
occupation  as  a  surgeon,  that  is,  some  of  the  time  during  all  this 
time  he  was  able  to  perform  any  duty,  any  material  and  sub- 
stantial duty  pertaining  to  the  practice  of  surgery,  then  you 
must,  of  course,  return  a  verdict  for  the  defendant. 

If  he  is  only  partially  disabled  he  could  perform  part  of  the 
duties  of  his  occupation  and  part  of  them  he  could  not.  Cer- 
tainly before  he  can  recover,  he  must  be  unable  to  perform  any 
of  the  substantial  and  material  duties  of  the  surgical  practice.93 

(2)  If  you  should  find  by  the  greater  weight  or  preponderance 
of  the  evidence  that  the  insured,  A.  M.  F.,  on  or  about  July  27, 
19 — ,  was  suffering  from  a  mental  disease  which  totally  and 
permanently  disabled  her  from  engaging  in  any  occupation  and 
performing  any  work  for  compensation  or  profit,  but  fail  to  so 
find  that  the  disease  with  which  the  insured  was  suffering  at 
said  time  occurred  and  originated  after  the  issuance  of  the 
policy  and  supplemental  contract  sued  upon,  then  your  verdict 
should  be  for  the  defendant,  for  the  supplementary  contract 
expressly  provides  that  the  company  will  be  liable  to  the  insured 
or  the  insured's  beneficiary  only  in  case  the  insured  is  totally 
and  permanently  disabled  as  the  result  of  bodily  disease  occur- 
ring and  originating  after  the  issuance  of  said  policy.94 

Kansas. 

If  you  believe  from  all  the  evidence  that  the  spray  from  the 
fire  extinguisher  was  cast  into  plaintiff's  left  eye,  but  that  such 
spray  merely  contributed  to  a  diseased  condition  of  such  eye, 
or  with  other  causes,  resulting  in  the  irrevocable  loss  of  sight 
of  such  eye,  then  your  verdict  must  be  in  favor  of  defendant  and 
against  plaintiff.95 

Kentucky. 

(1)  "Total  disability,"  as  that  term  is  used  in  these  in- 
structions, means  an  inability  to  follow  continuously  a  gainful 
occupation.  "Gainful  occupation"  means,  in  this  particular  case, 

93  United  States  Fidelity  <&  Guar-  95  Howard  v.  Hartford  Ace.  & 
anty  Co.  v.  McCarthy,  50  F2d  2.  Indem.  Co.,  139  Kan  403,  32  P2d  231. 

94Foy  v.  Metropolitan  Life  Ins. 
Co.,  220  la  628,  263  NW  14. 
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the  occupation  which  the  plaintiff  was  engaged  in  at  the  time 
the  insurance  was  written,  that  of  a  banker,  or  similar  occupa- 
tion.06 

(2)  If  the  jury  believe  and  find  from  the  evidence  that  the 
plaintiff,  W.  D.,  at  least  six  months  before  October  7,  19 — ,  and 
while  the  policy  in  evidence  was  in  full  force  and  effect  and 
before  he  reached  the  age  of  60  years  became  totally  and 
permanently  disabled  by  bodily  injury  or  disease  and  will  there- 
by presumably  be  continuously  prevented  for  life  from  engaging 
in  any  occupation  or  performing  any  work  of  financial  value, 
then  the  law  is  for  the  plaintiff  and  you  will  find  for  him  in  the 
sum  of  $1,200.97 

(3)  If  you  believe  and  find  from  the  evidence  that  the 
plaintiff,  K.  P.,  while  the  insurance  policy  herein  was  in  full 
force  and  effect  became  totally  and  permanently  disabled  by 
bodily  injury  or  disease,  which  cannot  be  cured  by  medical  care 
and  attention,  and  thereby  presumably  will  be  continuously  pre- 
vented for  life  from  engaging  in  any  gainful  occupation  in  which 
the  plaintiff  is  fitted  to  engage  for  compensation  or  profit  by  his 
training,  education,  skill,  natural  ability,  or  experience;  then 
the  law  is  for  the  plaintiff,  and  you  will  so  find  for  him  the  sum 
of  $l,824.20,*s 

Minnesota. 

I  charge  you  that  the  phrase  "wholly  and  continuously  dis- 
abled so  long  as  the  insured  lives  and  total  loss  of  time  continues" 
does  not  mean  that  the  plaintiff  was  required  to  be  utterly  help- 
less or  absolutely  dependent  in  order  to  sustain  a  recovery  in  this 
action.  It  is  enough  that  he  be  unable  to  perform  the  substantial 
and  material  acts  necessary  to  the  successful  prosecution  of  his 
occupation  or  employment  in  the  customary  and  usual  way* 

I  charge  you  that  the  term  "total  loss  of  time*'  refers  to  the 
loss  of  business  time  connected  with  plaintiff's  occupation  of 
physician  and  surgeon  specializing  in  obstetrics  and  gyne- 
cology.** 

Mississippi. 

If  you  should  believe  from  the  evidence  in  the  ease  that 
the  plaintiff  suffered  severe  bodily  injury  while  working  for 
the  M.  C.  Railroad  Co,  as  a  car  repairer  while  his  insurance 
was  in  force  and  before  his  sixtieth  birthday,  rendering  it 
permanently  and  wholly  impossible  for  him  to  follow  continu- 

»«  Mutual  Life  Ins,  Co.  v.  Beck-  »«  Equitable  Life  Assur,  Soc.  v, 
maim,  261  Ky  286,  87  SW2d  602.  Patrick,  285  Ky  290,  73  SW2d  40, 

»7  Aetna  Life  Ins,  Co.  v,  Daniel,  •»  W«um  v.  Mutual  Ben.  Health  & 
251  Ky  760,  65  SW2d  1025.  Ace,  Assn.,  Omaha,  287  Minn  89,  54 

NW2d  20. 
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ally  in  the  usual,  customary,  and  natural  manner  any  substantial 
gainful  occupation,  the  plaintiff  is  entitled  to  recover  and  it  is 
the  sworn  duty  of  the  jury  to  find  for  the  plaintiff. 

*     *     * 

The  court  further  instructs  the  jury  for  the  plaintiff  that 
in  order  for  the  plaintiff  to  recover  in  this  case  he  need  only 
prove  that  he  was  by  reason  of  physical  disability  resulting 
from  bodily  injury  suffered  while  actively  engaged  at  work  for 
the  M.  C.  Railroad  Co.  as  car  repairer,  while  his  insurance  was 
in  force,  and  prior  to  his  sixtieth  birthday,  permanently,  con- 
tinuously and  wholly  prevented,  in  the  exercise  of  ordinary 
care  and  prudence,  from  transacting  or  performing  any  of  the 
substantial  and  material  acts  necessary  to  the  performance  of 
the  duties  of  his  occupation,  or  any  other  work  for  compensation 
or  profit,  without  thereby  jeopardizing  his  life  or  suffering  great 
physical  pain  and  anguish.1 

Missouri. 

If  you  shall  believe  from  the  evidence  that  the  defendant 
refused  to  pay  the  plaintiff  the  amount  due  him  under  the  policy 
of  insurance  in  this  case,  and  that  the  same  was  done  prior  to 
the  institution  of  this  action,  and  still  further  find  from  the 
facts  and  circumstances  shown  by  the  evidence  that  his  refusal 
to  pay  was  vexatious,  that  is,  without  reasonable  cause,  then  you 
may  allow  plaintiff,  in  addition  to  the  amount  of  your  verdict, 
if  any,  on  the  policy,  a  sum  not  exceeding  10  per  cent  in  addition 
to  your  verdict  on  the  policy,  and  a  reasonable  attorney  fee,  and 
you  should  return  a  verdict  for  the  aggregate  sum  if  you  find 
the  issues  for  the  plaintiff  herein.2 

New  Jersey. 

You  are  to  determine  whether  the  plaintiff  in  the  first  seven 
months,  in  the  light  of  all  the  facts  and  circumstances  of  this 
particular  case,  as  you  may  find  them  to  be,  was  so  affected  by 
his  bodily  disability  that  he  was  thereby  prevented  from  per- 
forming any  work  for  compensation  of  financial  value  in  his 
regular  business  and  any  other  pursuit  for  which  he  was  qualified 
and  which  he  would  reasonably  be  contemplated  to  pursue.3 

North  Carolina. 

(1)  If  the  jury  should  find  from  the  evidence  that  the  defend- 
ant issued  to  the  plaintiff  the  policy  and  contract  of  insurance 
which  has  been  introduced  in  evidence,  and  should  further  find 

1  Metropolitan    Life    Ins.    Co.    v.          3  Nickolopulos   v.    Equitable    Life 
Lambert,  157  Miss  759,  128  S  750.          Assur.  Soc.,  113  NJL  450,  174  A  759. 

2  Anderson  v.  Mutual  Ben.  Health 
&  Ace.  Assn.  (Mo),  231  SW  75. 
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that  plaintiff  filed  his  claim  for  benefits  thereunder,  and  that  the 
same  were  paid  by  the  defendant  at  the  rate  of  $500  a  month 
from  the  time  they  became  due  until  December  14,  19 — ,  and 
if  the  jury  should  further  find  that  on  January  14,  19 — ,  the 
plaintiff  had  sufficiently  recovered  from  his  illness  so  that  he 
was  able  to  engage  in  a  gainful  occupation  as  contemplated  by 
the  contract  of  insurance,  then  the  plaintiff  would  be  entitled 
to  recover  of  the  defendant  benefits  from  December  14,  19 — 
to  January  1,  19 — >  which  amount  may  be  calculated  by  you,  the 
defendant  claiming  that  it  is  the  sum  of  $266.65,  but  would  not 
be  entitled  to  recover  of  the  defendant  anything  after  said  Janu- 
ary 1,  19—. 

If  you  should  find  from  the  evidence  that  the  plaintiff  was 
able  on  and  after  January  1T  19 — ,  to  engage  in  a  gainful  occupa- 
tion from  and  after  that  time,  but  was  unable  to  find  suitable 
employment  until  June  14,  19 — ,  he  would  not  be  entitled  to 
recover  benefits  for  that  period  under  the  terms  of  this  contract 
of  insurance,  and  it  will  be  your  duty  to  so  answer  the  issue. 

Under  this  contract  of  insurance  the  defendant  would  not 
owe  the  plaintiff  anything  by  reason  of  plaintiff's  inability 
to  find  a  job  or  secure  employment.  This  contract  of  insurance 
does  not  insure  to  the  plaintiff  a  job,  or  a  gainful  occupation, 
but  guarantees  to  him  an  income  in  the  sum  of  $500  per  month 
during  the  period  which  he  is  prevented  from  engaging  in  a 
gainful  occupation  solely  on  account  of  bodily  injury  received 
while  the  policy  was  in  force,  or  disease  contracted  while  the 
said  policy  was  in  force,  which  resulted  in  his  continuous  total 
loss  of  business  time.4 

(2)  The  policy  provides:  "Totally  disabled  by  injury  or 
disease  so  that  he  is  prevented  thereby  from  engaging  in  any 
occupation  and  performing  any  work  for  compensation  or  profit 
*  *  *  prevented  thereby  from  engaging  in  any  occupation 
and  performing  any  work  for  compensation  or  profit/*  You  are 
doubtless  asking  yourself  the  question:  Just  what  does  that 
mean  ?  What  is  the  meaning  of  "prevented  thereby  from  engag- 
ing in  any  occupation  and  performing  any  work  for  compensation 
or  profit"  ?  I  instruct  you  that  the  question  for  you  is ; 

Was  he  prevented  from  working  with  reasonable  con- 
tinuity in  his  usual  work  or  in  such  work  as  he,  M*»  is 
qualified  physically  and  mentally  under  all  the  circum- 
stances to  do,  substantially  the  reasonable  and  essential 
duties  incident  thereto? 

4  Meets  v.  Pacific  Mut,  Life  Ins* 
Co,,  198  NC  197,  151  SE  195. 


143  LIFE,  ACCIDENT  AND  HEALTH  INSURANCE  §  2023 

Now  I  instruct  you  that  ability  to  do  odd  jobs  of  a  comparatively 
trifling  nature  does  not  prevent  a  recovery.  So  it  is  a  question  of 
fact  for  you.  If  you  find  that  he  has  been,  since  September 
totally  and  presumably  permanently  disabled  from  bodily  injury 
occurring,  or  disease  originating,  after  the  issuance  of  the  policy 
as  alleged  in  the  complaint,  it  will  be  your  duty  to  answer  the 
issue  "Yes."5 

(3)  Upon  this  first  issue,  I  will  again  say  to  you  that  the 
burden  is  upon  B.  By  that,  I  mean  to  say,  that  in  order  for  you 
to  answer  this  issue  "Yes"  in  his  favor,  he  must  offer  evidence 
which  satisfies  you  by  its  greater  weight  that  since  November 
30,  19 — ,  he  has  not  only  been  permanently  disabled,  but  that 
he  has  been  totally  disabled,  so  that  he  has  been  thereby  pre- 
vented from  performing  work  for  compensation  or  profit,  or 
conducting  any  business  for  compensation  or  profit.  And  if 
he  has  done  so,  remembering  the  rule  which  I  have  laid  down 
as  to  what  constitutes  permanent  and  total  disability,  it  would 
be  your  duty  to  answer  the  first  issue  "Yes."  If  he  has  failed  to 
do  so,  it  would  be  your  duty  to  answer  it  "No."6 

Ohio. 

(1)  By  total  disability  we  mean  this:     That  he  was  com- 
pletely unfitted  and  unable  to  perform  the  work  that  he  had  been 
pursuing  up  to  the  time  that  he  did  become  disabled,  should  you 
find  by  a  greater  weight  of  the  evidence  that  he  did  so  become 
disabled. 

And  with  reference  to  the  meaning  of  the  words  permanent 
disability,  you  are  to  consider  the  whole  span  of  his  life,  past 
and  future,  but  what  you  find  by  the  greater  weight  of  the  evi- 
dence to  be  the  fact  as  to  his  total  inability  to  work  is  the  period 
covered  by  his  lawsuit.7 

(2)  I  should  say  to  you  that  the  issue  you  are  to  determine 
is  this  question,  was  L.  S.,  the  plaintiff,  by  reason  of  sickness, 
this  alleged  insanity,  rendered  totally  and  permanently  disabled 
so  as  to  be  unable  at  any  time  to  perform  any  work  or  engage  in 
any  business  for  compensation  or  profit.     Now,  you  will  bear 
that  in  mind.    That  is  the  question  for  your  decision. 

5  Misskelley    v.    Home    Life    Ins.  must   be   liberally    and   fairly   con- 
Co.,  205  NC  496,  171  SE  862.  strued  in  order  that  the  true  intent 

6  Bradshaw  v.  Aetna  Life  Ins.  Co.,  of  the  contracting  parties  may  be 
208  NC  214,  179  SE  665.  given  full  effect.    Also,  that  where 

7  Gibbons    v.    Metropolitan    Life  a  policy  of  insurance  contains  two  or 
Ins.  Co.,  135  OhSt  481,  21  NE2d  588,  more  related  provisions  it  is  not  er- 
in  which  it  was  held  that  in  case  of  ror  for  the  trial  court  to  refuse  to 
doubt,  provisions  in  a  policy  of  in-  charge  the  jury  with  respect  to  only 
surance   for   the   payment   of   total  one  of  them. 

and    permanent    disability    benefits 
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Now,  therefore,  before  the  plaintiff  is  entitled  to  recover 
he  must  prove  by  what  we  call  in  law  as  the  preponderance 
of  the  evidence,  that  on  October  2,  of  19—,  he  had  become  totally 
and  permanently  disabled  so  as  to  be  unable  at  any  time  to 
perform  any  work  or  engage  in  any  business  for  compensation 
or  profit  *  *  *. 

Now,  this  case,  members  of  the  jury,  is  grounded  upon  an 
insurance  policy.  The  plaintiff  claims  that  he  was  an  insured  in 
the  M.  Life  Insurance  Company  under  a  policy  that  provided 
for  the  payment  of  a  sum  of  $5,000  to  a  beneficiary,  J.  S.»  at  his 

death  and  that  the  premium  for  that  policy  was  $ per  year* 

Now,  it  is  further  claimed  that  the  company  entered  into  what 
might  be  said  to  be  a  supplemental  agreement,  at  least  it  is  a 
rider  or  an  additional  agreement  which  you  will  find  attached  to 
the  policy,  whereby  for  a  premium  of  $5,25  per  year  in  addition 
to  the  regular  premium  of  the  life  insurance  policy,  it  made 
certain  additional  provisions  or  entered  into  an  additional  agree- 
ment and  that  that  agreement  in  effect  provided  for  the  waiver 
of  premium  in  the  event  of  total  and  permanent  disability  and 
such  as  to  render  plaintiff  unable  to  perform  any  work  or  to 
engage  in  any  business  for  compensation  or  profit,  and  in  addi- 
tion to  the  waiver  of  the  regular  premium  on  the  life  insurance 
policy,  the  company  agreed  to  pay  to  the  insured,  plaintiff  in 
this  case,  the  sum  of  ten  dollars  per  month  per  thousand  by 
way  of  additional  benefits  during  the  period  of  such  total  and 
permanent  disability. 

Now,  the  defendant  has  filed  its  answer  wherein  it  admits 
that  it  issued  and  delivered  an  insurance  policy,  as  alleged  in 
the  petition,  and  admits  that  there  was  a  rider  attached  to 
the  policy  for  payment  of  benefits  upon  the  event  of  total  and 
permanent  disability,  but  the  defendant  denies  that  plaintiff 
became  totally  and  permanently  disabled  by  reason  of  disease, 
and  also  denies  that  due  proof  of  this  condition  was  furnished 
the  insurance  company,  and  it  denies  each  and  every  other 
allegation  made  by  the  plaintiff  in  his  petition, 

Now,  the  court  instructs  you  that  the  court  has  examined 
the  documents  which  have  been  introduced  in  evidence  and 
which  were  furnished  to  the  insurance  company  prior  to  the 
filing  of  this  action,  and  you  are  instructed  that  those  papers 
are  adequate  and  are  sufficient  due  proof  to  come  within  the 
terms  of  the  policy,  so  that  you  are  relieved  from  any  considera- 
tion of  whether  or  not  there  was  such  due  proof, 

As  stated  before  you  are  called  upon  to  decide  whether  or 
not  the  plaintiff  was,  from  October  2,  19 —  to  April  2,  19 — , 
and  for  a  subsequent  period  alleged  in  the  petition,  totally 
and  permanently  disabled  so  as  to  be  unable  at  any  time  to 
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perform  any  work  or  engage  in  any  business  for  compensation 
or  profit.  Now,  the  obvious  purpose  of  this  rider,  as  we  have 
termed  it  during  the  trial  of  the  case,  which  provides  for  the 
waiver  of  the  premium  and  the  payment  of  total  disability 
benefits,  is  to  guarantee  to  the  insured  in  case  he  becomes  dis- 
abled the  continuance  of  his  life  policy  and  some  income  to 
relieve  his  minor  needs.  You  are  instructed  that  the  law  does 
not  exact  the  literal  interpretation  of  the  language  used  in  the 
policy,  or  the  rider,  in  order  to  entitle  the  plaintiff  to  the  bene- 
fits under  this  clause.  An  insurance  policy  must  be  given  the 
effect  that  its  general  purposes  indicated.  In  other  words,  the 
law  engrafts  an  interpretation  for  your  purposes  upon  such  a 
clause  in  an  insurance  policy  so  that  a  literal  interpretation 
need  not  be  given  it  by  you,  but  rather  you  are  to  so  interpret 
it  as  to  carry  out  its  general  and  evident  and  clear  purpose. 

It  is  incumbent  upon  the  court,  therefore,  to  inform  you  as 
to  the  law  as  it  applies  to  this  clause.  For  your  purposes  you 
are  instructed,  therefore,  that  total  disability,  within  the  mean- 
ing of  this  policy,  is  that  degree  of  disability  whereby  the 
plaintiff  was  rendered  completely  unfit  and  unable  to  perform 
the  work  that  he  had  been  pursuing  up  to  the  time  he  became 
disabled  [or  any  comparable  employment  for  which  the  insured 
is  fitted  by  education,  experience,  and  physical  condition], 
should  you  find  by  a  preponderance  of  the  evidence  that  he  did 
so  become  disabled. 

With  reference  to  the  words  "permanently  disabled"  or  "per- 
manent disability,"  you  are  instructed  that  does  not  mean  that 
such  disability  must  necessarily  continue  for  the  remainder  of 
the  life  of  the  insured  [but  that  it  shall,  with  reasonable  proba- 
bility, continue  for  some  indefinite  period  of  time  without  any 
present  indication  of  recovery  therefrom] .  You  are  to  consider 
what  you  find  by  a  preponderance  of  the  evidence  to  be  the  dura- 
tion of  his  total  disability  to  work,  if  any  so  you  find,  in  the 
period  following  April  2,  19 — ,  and  that  which  is  included  in  his 
petition.  Therefore,  if  you  find  by  a  preponderance  of  the  evi- 
dence that  the  plaintiff  was  totally  and  permanently  disabled 
according  to  these  definitions  the  court  has  just  given  you  for 
any  period  after  April  2,  19 — ,  and  up  to  November  6,  19 — , 
which  was  the  date  of  filing  this  suit,  you  should  find  in  favor 
of  the  plaintiff  for  such  period  of  disability. 

If,  however,  you  should  fail  to  find  by  a  preponderance  of  the 
evidence  that  plaintiff  was  totally  and  permanently  disabled 
according  to  these  definitions  which  the  court  has  given  you, 
then  and  in  that  event  you  should  find  in  favor  of  the  defendant. 

Now,  consider  this,  if  you  should  find  that  the  plaintiff  was 
gainfully  employed  on  a  salary  for  any  period  claimed  in  the 
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petition  and  after  April  2,  19 — ,  *  *  *  which  salary  provided 
him  with  a  competence  for  himself  and  family,  *  *  *  then  the 
plaintiff  cannot  be  said  to  have  been,  or  to  be,  permanently  and 
totally  disabled  within  the  terms  of  the  policy.  And  further, 
if  you  should  find  for  a  like  period,  or  any  period,  that  the 
plaintiff  was  employed  by  his  brothers  so  as  to  merely  provide 
him  with  occupation  for  the  purpose  of  improving  his  health 
or  affecting  a  cure  of  his  condition,  if  you  find  he  had  a  health 
condition  of  any  kind,  or  a  mental  disability,  and  that  money 
was  paid  him  as  a  gratuity  or  a  gift,  then  such  employment 
could  not  be  considered  by  you  as  performing  any  work  or  en- 
gaging in  any  business  for  compensation  or  profit  within  the 
purview  of  the  policy.8 

Oregon. 

If  you  find  from  the  evidence  that,  having  due  regard  for 
care  and  prudence,  the  plaintiff  could  carry  on  some  occupation 
for  remuneration  or  profit,  or  will  be  able  to  in  the  future  carry 
on  some  occupation  for  remuneration  or  profit,  then  you  can- 
not say  that  he  is  totally  and  permanently  disabled.* 

Pennsylvania. 

The  words  "totally  and  permanently  disabled*'  as  used  in  this 
policy  do  not  mean  that  the  insured  must  be  absolutely  helpless, 
mentally  and  physically,  and  always  to  be  confined  to  bed, 
because  our  Supreme  Court  has  said,  "that  these  words  'total 
and  permanent  disability'  preventing  performance  of  any  work 
for  compensation,  gain  or  benefit,  and  from  following  any  gainful 
occupation,  must  receive  a  reasonable  construction  and  if  literally 
interpreted  would  require  that  an  insured  be  a  helpless  invalid 
before  she  would  be  entitled  to  benefits  under  the  policy*  This 
cannot  be  what  the  parties  intended*  It  is  rare  that  any  man 
is  incapacitated  from  doing  some  work.  Many  a  blind  man 
weaves  baskets,  a  man  with  both  legs  and  an  arm  off  can  sSt 
in  a  doorway  and  sell  pencils*  or  act  as  a  telegraph  operator,  but 
it  cannot  be  well  argued  that  either  is  not  totally  disabled/* 

8  Stuhlbarg  v»  Metropolitan  Life  been  inserted  to  correspond  with  the 

Ins,   Co.,  143   OhSt  S00,  56  NE2d  holding  of  the  Supreme  Court  in  the 

640.  case.  It  is  doubtful  if  the  language, 

In  the  case  cited,  a  verdict  and  "which  salary  provided  him  with  a 

judgment  for  the  plaintiff  was  af-  competence  for  himself  and  family,** 

firmed.  It  was  held  that  the  charge  Included  within  the  asterisks  was  a 

given  by  the  trial  court  was  not  proper  teat  of  whether  or  not  the  in- 

prejudicial    However,  the  language  sured  had  been  gainfully  employed. 

In  the  foregoing  Instruction  within  *  Pagerlie  v.  New  York  Life 

the  brackets  was  not  used  in  the  Co.,  120  Or  485,  278  F  104, 
charge  of  the  trial  court  but  has 
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Therefore,  our  Supreme  Court  says  in  these  words :  "A  reas- 
onable interpretation  of  the  words  of  the  policy  is  that  total 
disability  to  engage  in  any  occupation  or  work  for  compensation 
or  profit  which  is  insured  against,  means  inability  to  perform 
any  of  the  duties  of  any  occupation  which  the  insured  might  be 
ordinarily  capable  of  performing." 

This  does  not  mean,  as  I  have  said  before,  that  the  insured 
must  be  a  helpless  invalid  in  order  to  become  entitled  to  total 
and  permanent  disability  benefits.  Nor  would  she  be  barred 
from  recovery  because  she  may  be  able  to  perform  a  few  trivial 
and  desultory  acts,  or  light  work  of  a  very  limited  character 
and  at  very  irregular  intervals,  but  it  does  mean  that  it  is  not 
enough  for  the  insured  to  show  that  she  is  unable  to  do  a  sub- 
stantial part  of  her  ordinary  house  work.  She  must  prove  her 
inability  to  perform  any  of  the  duties  of  any  occupation  which 
she  might  be  ordinarily  capable  of  performing  in  order  to  recover 
in  this  case.10 

South  Dakota. 

The  court  will  say  to  you  that  total  disability,  as  defined 
under  the  provisions  of  the  policy  of  insurance  and  as  quoted 
above,  does  not  mean  a  condition  of  absolute  helplessness,  render- 
ing the  plaintiff  unable  to  perform  any  work,  but  means  such 
disability  as  to  render  her  unable  to  perform  substantial  and 
material  acts  of  her  occupation  in  the  usual  and  customary  way. 
Ability  to  perform  some  of  the  duties  of  plaintiff's  occupation, 
or  of  any  other  occupation  or  business  for  remuneration,  is  not 
sufficient  to  defeat  recovery  on  the  policy. 

*     *     * 

Now,  gentlemen,  if  you  find  from  the  preponderance  of  the 
evidence  that  from  August  15, 19 —  to  March  15,  19 — ,  the  plain- 
tiff was  totally  disabled  by  diabetes  from  performing  any  work, 
from  following  any  occupation  or  from  engaging  in  any  business 
for  remuneration  or  profit,  then  she  is  entitled  to  recover  in  this 
action,  and  in  determining  such  disability  you  should  consider 
the  language  of  the  policy  on  that  subject,  as  quoted  above,  and 
also  the  definition  of  such  disability  as  just  given  to  you  by 
the  court.  '  • 

1  °  Frace  v.  Mutual  Life  Ins.  Co.,  bodily  injury  or  disease  that  he  is 

151  PaSuper  354,  30  A2d  380.  wholly  prevented  from  performing 

1  '  Robinson  v.  New  York  Life  Ins.  any  work,  from  following  any  occu- 

Co.,    69    SD    30,    6   NW2d    162,   af-  pation,    or    from    engaging    in    any 

firming   verdict   and    judgment   for  business  for  remuneration  or  profit 

plaintiff.  -  -  •"  he  would  be  entitled  to  bene- 

The  policy  provided  that  if  the  in-  fits  of  the  policy, 
sured  became  ".  .  .  so  disabled  by 
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Tennessee. 

(1)  The  question  here  is  whether  this  complainant  is  totally 
and  permanently  disabled  from  following  or  directing  his  usual 
or  customary  business,  or  occupation,  or  any  gainful  business 
or  occupation,  for  which  he  is  qualified  and  fitted,  in  the  usual 
and  customary  way. ' 2 

(2)  The  term  "total  disability"  in  the  policy  does  not  mean 
a  state  of  absolute  helplessness  but  means  an  inability  to  do 
substantially  all  of  the  material  acts  necessary  to  the  prosecu- 
tion of  the  insured's  business  or  occupation  as  roadmaster  in 
substantially  his  usual  and  customary  manner ;  or  an  inability  to 
engage  in  any  other  business  or  occupation  for  wages  or  profit.13 

(3)  I  instruct  you  that  "wholly  disabled"  does  not  mean  a 
state  of  absolute  helplessness,  but  it  does  moan  that  it  puts  one, 
or  one  becomes,  in  a  condition  where  he  is  unable  to  do  the 
material  acts  necessary  to  the  prosecution  of  his  occupation, 
or  do  any  work  that  would  bring  to  him  any  kind  of  compensa- 
tion of  financial  value,  and  that  that  condition  will  exist  the 
remainder  of  his  life.    If  it  is  shown  that  a  person  is  unable 
to  do  the  material  acts  necessary  to  the  prosecution  of  any 
occupation  or  employment  for  wage  or  profit,  or  do  any  work 
bringing  financial  remuneration  to  him  of  any  kind,  and  that 
that  condition  will  exist  for  the  remainder  of  his  life,  that 
would  be  held  to  be  total  and  permanent  disability  under  the 
terms  of  the  contract,  and  it  must  appear  that  he  is  rendered 
unable  to  do  these  things  in  the  usual  and  customary  manner, 
and  to  perform  substantially  and  materially  all  the 'acts  neces- 
sary to  the  prosecution  of  such  work  or  enterprise,14 

Texas. 

(1)  You  are  instructed  that  the  phrase  "wholly  and  per- 
manently disabled  by  bodily  injury  or  by  disease/*  so  that  he  ia 
and  will  be  thereby  permanently,  continuously,  and  wholly 
prevented  from  performing  any  work,  for  compensation  or  profit, 
or  from  following  any  gainful  occupation  aa  set  out  in  the  policy 
sued  on  herein,  does  imply  an  absolute  disability  to  perform  any 
kind  of  labor.  * B 

(2)  You  are  instructed  that  by  the  phrase  "total  disability 
that  prevented  W.  B*  from  performing  any  and  every  duty  per- 
taining to  his  business  or  occupation/*  as  used  elsewhere,  is 

12  Prineipi    v,    Columbian    Mut  *4  Smith  peters  v.  Prudential  Inn. 
Life  Ins.  Co.,  169  Tenn  270,  84  SW2d  Co.  of  America,  18  TennApp  028*  81 
687.  SW2d  302. 

13  Harrison  v*  Provident  Life  &  '*  Great  Southern  Life  1m,  Co,  v. 
Ace,  Ins,  Co,,  167  Tenn  394,  70  SW  Johnson  (TexCivApp),  294  SW  075, 
2tf  24, 
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meant,  such  disability  as  would  prevent  W.  B.  from  performing 
substantially  or  to  a  material  extent  any  and  every  part  of  the 
business  pertaining  to  his  occupation  or  such  disability  as  that 
ordinary  care  in  the  preservation  of  his  life  and  health  would 
require  him  to  desist  from  the  performance  thereof. ' 6 

(3)  In  connection  with  the  first  and  second  questions  you 
are  instructed  that  the  phrase  "irrevocable  loss  of  the  use" 
means  whether  the  member  is  so  injured  that  there  is  no  reason- 
able probability  that  the  member  will  ever  be  of  any  practical 
use.    If  the  member  is  so  injured,  there  is  such  irrevocable  loss 
of  the  use,  but  if  it  is  not  so  injured,  then  there  is  no  such  loss 
of  the  use.17 

(4)  The  first  question  is  this: 

Do  you  find  from  a  preponderance  of  the  evidence  in  the 
case  that  the  plaintiff,  W.  C.  W.,  received  any  bodily 
injury  on  September  28,  19 — ,  while  performing  his  duties 
as  an  employee  of  one  of  the  S.  P.  Lines  in  Texas  ? 

By  the  term  "bodily  injury"  as  used  in  this  charge  is  meant 
damage  or  harm  to  the  physical  structure  of  the  body  and  such 
diseases  or  infections  as  naturally  result  therefrom. 

If  you  have  answered  the  first  question  in  the  negative,  you 
need  not  answer  this  question;  but  if  you  have  answered  the 
same  in  the  affirmative,  then  answer  this  second  question : 

Do  you  find  from  a  preponderance  of  the  evidence  that 
the  plaintiff's  injury,  if  any,  was  such  that  he  was  there- 
by, from  the  date  of  said  injury,  permanently,  continu- 
ously, and  wholly  prevented  from  substantially  engaging 
in  any  occupation? 

The  third  question  is  this : 

Do  you  find  from  a  preponderance  of  the  evidence  that 
plaintiff's  injury,  if  any,  was  such  that  he  was  thereby 
from  the  date  of  said  injury,  permanently,  continuously, 
and  wholly  prevented  from  substantially  performing  any 
work  for  compensation  or  profit  ? 

By  the  term  "substantially,"  as  used  in  the  two  preceding 
questions,  is  meant  "in  a  substantial  sense  or  manner,"  "actual- 
ly," "really."18 

1 6  Inter-Ocean    Casualty    Co.    v.          ' 8  Metropolitan   Life   Ins.    Co.   v. 
Brown  (TexCivApp),  31  SW2d  333.      Wann  (TexCivApp),  81  SW2d  298. 

17  Pacific  Mut.   Life  Ins.    Co.   of 
California  v.  Berryhill  (TexCivApp), 
69  SW2d  784. 


§  2024  INSTRUCTIONS  —  CIVIL  ACTIONS  150 

Utah. 

You  are  instructed  that  the  total  and  permanent  disability 
provisions  of  the  insurance  policy  in  question,  to  wit:  "Wholly 
disabled"  and  "Wholly  and  presumably  permanently  disabled 
thereby  for  life  from  pursuing  any  and  all  gainful  occupations/' 
mean  such  disability  as  would  prevent  the  insured,  with  any 
degree  of  success,  within  the  range  of  his  normal  capabilities, 
from  earning  wages  or  profit  in  some  occupation  or  gainful  pur- 
suit, and  that  such  disability  is  founded  on  conditions  rendering 
it  reasonably  certain  throughout  the  person's 


§  2024.    -  Notice  and  proofs  required  to  be  furnished  to  in- 
surer. 

Illinois, 

The  policy  provisions  as  to  "immediate  notice"  and  "proof 
of  loss  within  90  days*'  mean  that  such  notice  and  proof  must 
be  given  within  a  reasonable  time,  and  "proof  of  loss"  means 
such  proof  as  is  reasonable  in  view  of  all  the  facts  and  circum- 
stances connected  with  the  ease.20 

Michigan. 

The  burden  is  on  the  plaintiff  to  satisfy  you:  First,  that  the 
written  notice  was  waived;  and  second,  that  the  verbal  notice 
was  timely  given,  and  that  the  company  waived  ita  right  to 
insist  upon  an  earlier  notice.  Those  are  the  questions  in  the 
case  for  you  to  determined1 

Minnesota. 

In  arriving  at  your  verdict  in  this  case  the  two  principal  ques- 
tions of  fact  for  your  determination  are:  First,  whether  WL  Z, 
K,  prior  to  April  19,  19  —  ,  became  totally  and  permanently  dis- 
abled, either  physically  or  mentally,  to  such  an  extent  that  he 
was  rendered  wholly,  continuously,  and  permanently  unable  to 
engage  in  any  occupation  or  perform  any  work  for  any  kind  of 
compensation  of  financial  value  during  the  remainder  of  his 
life;  and  second,  whether  defendant  waived  due  proof  of  such 
disability, 

If  you  shall  find  that  the  company  waived  the  provision  of 
the  policy  making  its  obligation  to  pay  disability  benefits  and 
waive  payment  of  future  premiums  conditional  upon  due  proof 
of  the  kind  of  disability  provided  in  the  policy  being  furnished 
to  the  company  prior  to  any  lapse  or  forfeiture  of  the  policy,  the 

19  Gibson  v.  Equitable  Life  Assur,         2<  Vandervlitt   v.    Standard   Ace. 
Soc,»  84  Utah  452,  36  P2d  105.  Ins.  Co,,  209  Mich  140,  178  NW  574. 

20  Anderson  v,  Inter-State  Busi- 
ness Men's  Ace,  Assn.,  354  111  588, 
188  NE  844. 
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company  had  the  right  to  impose  such  conditions  upon  the 
waiver  as  it  saw  fit,  and  if  you  find  that  it  did  impose  conditions 
upon  its  waiver  and  those  conditions  have  not  been  met  and 
satisfied  by  a  preponderance  of  the  evidence,  then  your  verdict 
will  be  for  the  defendant.22 

North  Carolina. 

If  you  find  that  plaintiff  applied  to  the  company  for  informa- 
tion as  to  how  to  make  a  claim  for  insurance,  and  the  agent  told 
plaintiff  that  plaintiff  would  have  to  fill  out  certain  blanks,  and 
that  the  agent  was  out  of  them,  and  if  you  further  find  that 
plaintiff  then  filed  a  claim  in  his  own  handwriting,  the  best  he 
could  do  under  the  circumstances,  I  charge  you  that  would  be  a 
substantial  compliance  with  this  requirement  of  the  policy,  and 
in  that  event,  you  would  answer  the  second  issue  "Yes,"  pro- 
vided you  find  the  other  facts  on  the  second  issue  that  I  have 
heretofore  recited  to  you.23 

§  2025.    Payment  of  insurance  and  release  of  liability. 

The  court  charges  the  jury  for  the  defendant  that  the  settle- 
ment by  the  defendant  with  S.  C.,  and  the  taking  from  him  of  a 
release  of  all  liability  of  the  defendant  to  him  under  the  policy 
in  evidence,  and  the  surrender  of  such  policy  by  the  plaintiff  to 
the  defendant,  constitutes  a  contract  of  release  and  satisfaction 
for  all  liability  of  the  defendant  to  the  plaintiff  under  the  terms 
of  such  policy,  unless  you  further  believe  from  a  preponderance 
of  the  testimony  that  the  defendant  imposed  upon,  overreached, 
and  defrauded  plaintiff  in  such  settlement  with  full  knowledge 
that  the  plaintiff  had  received  injuries;  that  such  contract  of 
release  and  satisfaction  evidenced  by  the  draft  and  release  and 
surrender  of  the  policy  is  a  contract  that  should  be  construed 
as  other  contracts  are  construed  under  the  law  of  this  state; 
and  the  burden  of  proof  is  upon  the  plaintiff  as  to  each  and 
every  element  or  circumstance  of  fraud  necessary  to  show  that 
such  settlement  was  not  fairly  made  and  concluded.24 

§  2026.    Reserved. 

§2027.    Fraternal  life  insurance — Application  for  policy;  mis- 
representations in  obtaining  policy. 
Alabama. 

The  warranty  by  the  deceased,  R.,  that  he  was  in  "good 
health"  at  the  time  the  certificate  was  delivered  to  him  does  not 

22  Kassmir  v.  Prudential  Ins.  Co.          23  Smith  v.  Equitable  Life  Assur. 
of 'America,  191  Minn  340,  254  NW      Soc.,  205  NC  387,  171  SE  346. 
466  24  Provident  Life  &  Ace.  Ins.  Co. 

v.  Chapman,  152  Miss  747,  118  S  437. 
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mean  that  he  was  in  perfect  health,  but  means  that  he  was  free 
from  any  disease  or  ailment  that  affects  the  general  soundness 
or  healthfulness  of  the  system. 

*  *    # 

When  the  defendant  sets  up  a  false  statement  of  representa- 
tion of  the  insured  as  a  defense  to  this  action  on  the  beneficiary 
certificate,  the  burden  is  on  the  defendant  to  reasonably  satisfy 
you  by  the  evidence  that  the  statement  or  representation  was 
false,  and  that  it  was  made  with  intent  to  deceive  the  defendant 
or  that  the  risk  of  loss  to  the  defendant  was  increased  by  reason 
of  the  falsity  of  the  representation  or  statement* 

*  *     * 

The  fact,  if  it  be  a  fact,  that  the  deceased,  R.,  suffered  an 
attack  of  appendicitis  between  the  date  of  his  application  for 
a  beneficiary  certificate  and  the  date  of  the  delivery  of  the 
certificate  to  him,  would  not  of  itself  be  sufficient  to  avoid  the 
contract  of  insurance  unless  the  jury  believe  to  their  reasonable 
satisfaction  from  the  evidence  that  the  said  R*  at  the  time  he 
represented  that  ho  had  not  been  sick  since  the  date  of  his 
application  knowingly  made  the  representation  with  intent  to 
deceive  the  company,  unless  the  fact,  if  it  be  a  fact,  that  he 
suffered  an  attack  of  appendicitis  between  the  date  of  his  appli- 
cation and  the  date  of  the  delivery  of  the  policy  to  him,  increased 
the  risk  of  loss  to  the  company. 

*  *    * 

A  misrepresentation  or  false  statement  made  by  an  applicant 
for  a  fraternal  beneficiary  certificate  or  insurance  policy,  from 
a  fraternal  beneficiary  association,  whether  the  said  false  state- 
ment  or  misrepresentation  be  oral  or  written,  and  whether  made 
in  the  application  or  in  the  policy  when  it  is  delivered  to  the 
applicant,  or  in  or  during  the  course  of  the  medical  examination 
pursuant  to  the  said  application  for  insurance,  cannot  operate 
to  avoid  the  contract  of  insurance  or  to  render  it  of  no  force 
and  effect,  unless  the  said  misrepresentation  or  false  statement 
was  made  by  the  applicant  at  the  time,  with  the  intent  to  deceive, 
or  unless  such  misrepresentation  or  false  statement  increased 
the  risk  of  loss  to  the  insurance  company  or  fraternal  association. 

*  *    * 

The  fact,  if  it  be  a  fact,  that  the  deceased,  G.f  had  been 
attended  by  or  had  consulted  a  physician  for  a  disease  or  injury 
within  five  years  before  the  date  of  G/s  application  for  the  policy 
sued  on,  would  not  of  itself  be  sufficient  to  avoid  the  contract 
of  insurance,  unless  the  jury  believe  to  their  reasonable  satis- 
faction from  the  testimony  that  the  said  G.,  at  the  time  he 
made  the  statement  that  he  had  not  consulted  or  been  attended 
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by  a  physician  within  the  past  five  years  for  any  disease  or 
injury,  knowingly  made  the  statement  with  the  intent  to  deceive 
the  company,  or  else  that  the  fact,  if  it  be  a  fact,  that  he  had 
been  so  attended  by  or  consulted  a  physician,  increased  the  risk 
of  loss  to  the  company.25 

Kansas. 

When  the  plaintiff's  deceased  husband  made  application  to 
the  defendant  for  a  beneficiary  certificate,  it  was  his  duty  to 
exercise  good  faith  in  answering  the  questions  propounded  in 
the  application  and  not  to  practice  any  evasion,  fraud  or  sup- 
pression of  facts  which  would  enable  the  officers  of  the  defend- 
ant to  determine  whether  he  was  an  acceptable  member ;  and  the 
defendant  had  no  right  to  complain  of  the  answers  and  base  a 
refusal  thereon  to  pay  the  claim  unless  the  evidence  showed  to 
the  satisfaction  of  the  jury  that  there  was  evasion  or  fraud 
practiced  by  the  deceased  and  a  purpose  on  his  part  to  conceal 
some  facts  which  the  applicant  naturally,  under  the  circum- 
stances, would  suppose  were  contemplated  by  the  question,  which 
misled  the  defendant  and  it  thereby  issued  the  certificate  which 
might  not  otherwise  have  been  issued.26 

§  2029.    Premiums  or  dues. 

Now,  I  charge  you  that,  if  the  money  was  not  really  offered 
to  Mrs.  R.,  the  agent  of  defendant,  at  that  time,  but  they  merely 
talked  about  it,  and  asked  her  if  she  could  change  $10.00,  and 
did  not  produce  the  money,  that  would  not  be  a  legal  tender. 
But  if,  as  claimed  by  the  plaintiff,  the  money  was  actually 
offered  to  Mrs.  R.  at  that  time,  without  any  conditions,  and  she 
was  told  that  she  could  take  that  money  to  pay  the  dues  and 
later  return  the  change  at  her  convenience,  then  that  would  be  a 
legal  tender,  and  would  reinstate  A,  B.  as  a  member  of  this 
society  in  good  standing.  Now,  that  is  the  issue  of  the  fact 
for  you.  If  you  find  that  the  tender  was  made,  as  claimed  by  the 
plaintiff,  then  the  plaintiff  is  entitled  to  recover  on  this  policy.27 

§  2030.    Insurablc  interests,  beneficiaries,  and  right  to  pro- 
ceeds. 

Any  person,  whether  a  relative  or  not,  of  a  deceased  member 
of  such  an  order  to  whom  has  been  issued  a  certificate,  who  was 
in  good  faith  supported  by  him,  wholly  or  in  substantial  part,  at 

28  Sovereign  Camp,  W.  0.  W.  v.  27  Bradley  v.   Ladies   Catholic 

Rowe,  225  Ala  336,  143  S  171.  Benev.  Assn.,  224  Mich  1,  194  NW 

26  Carver    v.    Kansas    Fraternal  411. 
Citizens,  103  Kan  824,  176  P  634. 
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home  or  abroad,  because  of  a  legal  or  moral  obligation,  or  because 
of  affection  merely,  may  be  designated  as  the  beneficiary  of  such 
a  member.28 

§  2031.    Use  of  alcoholic  beverages  by  insured, 

The  assured,  C.  M.  S.»  was  not  intemperate  in  the  use  of  alco- 
holic liquors  or  beverages  within  the  meaning  of  the  word  "in- 
temperate" as  used  in  the  benefit  certificate  and  by-laws  of  the 
defendant  society,  even  though  you  believe  from  the  evidence  in 
this  case,  that  he  drank  alcoholic  liquors  or  beverages  to  excess 
upon  exceptional  occasions,  unless  you  further  believe  from  a 
preponderance  of  the  testimony  in  this  case  that  vsaid  assured  was 
addicted  to  periodical  and  excessive  indulgences  in  the  use  of 
alcoholic  liquors  or  beverages  which  became  habitual20 

§  2032.    Engaging  in  prohibited  occupation. 

The  by-laws  of  the  defendant  society  provide  that  engaging  in 
or  entering  on,  or  continuing  in,  the  occupation  of  railroad  loco- 
motive fireman  by  any  beneficiary  member  of  the  society  shall 
totally  exempt  said  society  from  any  and  all  liabilities  to  such 
member,  his  beneficiary  or  beneficiaries,  on  account  of  the  death 
of  such  member  directly  traceable  to  employment  in  nueh  hazard- 
ous occupation,  unless  such  member  shall  have  complied  with  the 
by-laws  of  the  defendant  extending  his  certificate  to  cover  the 
hazards  of  such  occupations  and  shall  have  made  application 
therefor  and  paid  the  increased  rate  provided  in  the  by-laws  of 
members  engaging  in  such  hazardous  occupations,  and  you  are 
instructed  that  if  you  find  from  the  evidence  that  the  said  C,  S* 
Q.,  after  signing  the  application  herein,  engaged  in  the  occupation 
of  railroad  locomotive  fireman,  without  having  complied  with  the 
defendant's  by-laws  extending  his  certificate  to  cover  the  hazards 
of  his  occupation  and  without  having  made  application  therefor 
and  paid  the  increased  rate  required  by  the  by-laws  for  members 
engaging  in  such  hazardous  occupations,  then  you  are  instructed 
that  the  defendant  herein  would  be  totally  exempted  from  any 
and  all  liability  to  such  member,  his  beneficiary  or  beneficiaries, 
on  account  of  the  death  of  such  member  directly  traceable  to  em- 
ployment in  such  hazardous  occupation?0 

§  2033*    Time  of  death* 

The  sole  question  of  fact  for  the  jury  to  pass  upon  in  this 
action  is  whether  F,  J*  M,  died  on  or  about  October  SO,  19 — .  It 

**  Sovereign  Camp,  W,  0.  W,  v.  30  Quick  v.  Modern  Woodmen,  91 
Warner,  25  GaApp  449,  108  SE  861.  Neb  106,  135  NW  4S3* 

a*  Schon  v.  Modem  Woodmen,  51 
Wash  482,  00  F  25, 
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is  undisputed  that  F.  J.  M.  was  a  member,  in  good  standing,  in 
the  defendant  Modern  Brotherhood  of  America,  and  held  a  benefit 
certificate  in  that  order  in  full  force  and  effect,  which  entitled 
his  mother,  M.  C,  M.,  to  share  in  the  mortuary  benefit  fund  of 
said  fraternal  order,  to  the  amount  of  $1,000,  in  case  of  the  death 
of  F.  J.  M.,  and  the  furnishing  of  due  proofs  of  such  death  to  the 
defendant's  head  office. 

It  appears  that  F.  J.  M.  disappeared  from  a  shingle  mill 
camp,  in  the  state  of  Washington,  on  October  30,  19 — ,  and  the 
circumstances  of  such  disappearance  have  been  shown  in  the 
evidence. 

It  appears  also  that  his  mother,  M.  C.  M.,  died  on  or  about 
April  19,  19 — ,  and  that  the  plaintiff,  E.  K,  has  been  duly 
appointed  administrator  of  her  estate,  and  as  such  administrator 
he  is  entitled  to  collect  and  recover  any  sum  that  accrued  in  her 
favor  before  her  death. 

It  also  appears  that  the  plaintiff,  as  administrator,  prepared 
and  delivered  to  the  defendant,  proofs  of  the  alleged  death  of 
F.  J.  M.,  and  the  same  were  received  by  the  defendant  on  Au- 
gust 26, 19 — ,  and  thereupon,  if  the  said  F.  J.  M.  died  at  or  about 
the  time  alleged,  the  administrator  of  the  M.  C.  M.  estate  became 
entitled  to  receive  from  the  defendant  the  sum  of  $1,000,  on  or 
before  90  days  after  August  22,  19 — ,  or  in  other  words,  on 
November  21, 19 — . 

The  only  question  .in  dispute  is  whether  F.  J.  M.  died  on  or 
about  October  30,  19 — .  If  he  did,  then  the  plaintiff  is  entitled 
to  recover  a  verdict  for  $1,000  and  interest  thereon  from  No- 
vember 21,  19—. 

The  plaintiff  has  no  right  to  your  verdict  in  this  case,  how- 
ever, unless  the  evidence  produced  on  this  trial  satisfies  the  jury 
affirmatively,  to  a  reasonable  certainty,  that  the  said  F.  J.  M. 
died  on  or  about  October  30,  19 — .  If  the  evidence  fails  to  so 
satisfy  the  jury,  then  your  verdict  should  be  in  favor  of  the 
defendant. 

It  is  not  necessary  that  you  be  so  satisfied  that  F.  J.  M.  died 
on  the  exact  date,  October  30,  19 — ,  but  it  is  sufficient,  so  far  as 
the  date  of  death  is  concerned,  that  he  died  at  or  about  that  date. 

A  person  shown  to  be  alive  at  any  particular  date  is  presumed 
to  have  continued  to  live  until  it  be  proved  that  he  has  died,  or 
until  it  appears  that  he  has  disappeared  and  that  none  of  his  rela- 
tives or  friends  with  whom  he  would  naturally  communicate 
have  had  any  tidings  from  him  for  a  period  of  seven  years,  in 
which  latter  case  the  presumption  arises  that  at  the  end  of  seven 
years  he  is  dead. 
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There  is  also  the  presumption  that  no  person  will  voluntarily 
take  his  own  life,  because  mankind  naturally  and  almost  univer- 
sally clings  to  life  and  does  not  indulge  in  self-destruction. 

Before  you  find  in  favor  of  the  plaintiff  the  evidence  must 
overcome  both  of  these  presumptions  of  continuity  of  life  and  the 
presumption  against  self -destruction,  and  must  satisfy  the  jury 
to  a  reasonable  certainty  that  death  has  actually  occurred. 

Guided  by  these  instructions  it  is  for  the  jury  to  say  whether 
the  evidence  shows  to  a  reasonable  certainty  that  F.  J,  M.  died 
on  or  about  October  30,  19 — . 

Your  verdict  will  either  be  one  for  the  plaintiff,  with  a  finding 
of  the  amount  of  damages  which  I  have  indicated,  or  it  will  be 
in  favor  of  the  defendant.  Forms  have  been  prepared  for  your 
use.31 

§  2034.    Surrender  of  policy, 

The  defendant  cannot  rely  on  the  action  of  M,  H.  P.  in 
getting  the  policy  from  F.  without  at  the  same  time  being  bound 
by  all  that  the  said  M*  H,  P.  said  and  did  with  F*  in  getting  the 
policy  from  him, 

Fraud  and  misrepresentation  vitiates  contracts,  when  the 
same  induced  the  contract,  and  the  party  defrauded  pleads  said 
fraud  and  misrepresentation  in  avoidance  of  said  contract  so 
induced.  And  if  you  are  reasonably  satisfied  from  the  evidence 
in  this  case  that  the  defendant,  by  misrepresentation  or  fraud, 
got  the  policy,  sued  on  here*  from  the  possession  of  F»,  the 
defendant  cannot  rely  on  said  surrender  of  said  policy  in  defense 
of  this  suit33 


§  2035,    Fraternal  personal  injury,  health,  and  disability  insur- 
ance. 

(1)  The  court  instructs  the  jury  for  the  plaintiff  that  if  you 
believe  from  a  preponderance  of  the  evidence,  that  prior  to 
November  30, 19 — ,  and  prior  to  December  31, 19 — ,  there  was  in 
the  hands  of  the  defendant  or  its  authorized  agent  money  In  & 
sufficient  amount  to  keep  in  force  the  plaintiff**  certificate  here 
sued  on,  and  that  on  January  23,  10 — ,  the  plaintiff  had  not  be- 
come delinquent  for  12  preceding  months  in  the  payment  of  his 
required  instalments  or  assessments,  and  that  on  said  date,  the 
defendant  wrongfully  suspended  the  plaintiff  and  wrongfully 

31  Killath  v.  Modern  Brotherhood         **  Sovereign  Camp,  W.  0.  W,  v. 
of  America,  Circuit  Court,  Marathon      Peltman,  226  Ala  3&0f  147  S  306. 
County,  Wisconsin. 
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repudiated  its  contract  with  the  plaintiff,  then  it  will  be  your 
duty  to  find  for  the  plaintiff.33 

(2)  The  court  instructs  the  jury  for  the  plaintiff  that  if  you 
believe  from  the  evidence  that  J.  M.  W.  was  totally  and  perma- 
nently disabled,  while  a  member  in  good  standing  of  the  pension 
department  of  the  defendant,  under  such  conditions  that  there 
could  be  no  doubt  thereof,  and  if  you  further  believe  that  said 
J.  M.  W.  was  prevented  from  getting  his  name  on  the  pension 
rolls  of  the  defendant  prior  to  his  death  by  reason  of  the  wilful 
or  negligent  conduct  of  W,  S.,  as  secretary-treasurer  of  the  Hat- 
tiesburg  local  lodge,  and  if  you  believe  that  said  W.  S.  was  acting 
therein  as  authorized  agent  of  the  defendant,  then  the  plaintiff, 
as  widow  of  said  J.  M.  W.,  is  entitled  to  a  verdict  in  this  case, 
and  it  will  be  your  duty  to  find  a  verdict  for  the  plaintiff. 

*     *     * 

The  court  instructs  the  jury  for  the  plaintiff  that  if  you 
believe  from  a  preponderance  of  the  evidence  that  J.  M.  W.  was 
totally  and  permanently  disabled  under  such  conditions  that  there 
could  be  no  question  of  doubt  thereof,  and  if  you  further  believe 
that  J.  M.  W.  himself  or  his  authorized  agent  requested  W.  S. 
as  secretary-treasurer  of  the  Hattiesburg  local  lodge  of  the 
brotherhood  to  furnish  forms  for  making  application  for  a 
pension  in  accordance  with  the  rules  of  the  brotherhood,  and 
if  you  further  believe  that  said  W.  S.  failed  to  furnish  such 
forms,  but  furnished  a  different  form,  stating  that  the  same  was 
the  proper  form  to  be  used,  and  that  said  J.  M.  W.  thereupon 
executed  said  form  and  delivered  it  to  W.  S.,  as  secretary- 
treasurer,  and  if  you  believe  that  said  W.  S.  by  his  conduct, 
after  having  been  requested  to  furnish  proper  forms,  negligently 
or  wilfully,  misled  said  J.  M.  W.  and  prevented  him  from  execut- 
ing and  filing  proper  forms,  and  if  you  believe  that  said  W.  S. 
was  therein  acting  as  authorized  agent  of  the  defendant,  then  it 
will  be  your  sworn  duty  to  bring  in  a  verdict  for  the  plaintiff.34 

(3)  If  you  find  from  the  preponderance  of  the  evidence  that 
on  the  20th  day  of  February,  19 — ,  plaintiff  suffered  a  heart  at- 
tack and  that  he  has  since  been  suffering  with  a  severe  heart 
disease,  and  that  prior  to  the  time  he  suffered  the  heart  attack  he 
was  in  reasonably  good  health,  and  if  you  further  believe  from 
the  preponderance  of  the  evidence  that  since  said  time  on  account 
of  said  disease  he  has  been  unable  to  carry  on  his  usual  occupa- 
tion and  is  unable  to  do  any  substantial  amount  of  work  by 
which  he  can  gain  a  living,  he  is  totally  disabled  within  the 
meaning  of  the  by-laws  of  the  Society.     .     .     . 

33  Sovereign  Camp,  W.  0.  W.  v.  34  Brotherhood  of  R.  Trainmen  v. 
Penn,  173  Miss  93,  161  S  681.  Walker,  165  Miss  698,  147  S  655. 
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The  court  further  instructs  the  jury  for  the  plaintiff  that 
to  be  totally  disabled  it  does  not  require  a  condition  of  complete 
helplessness,  but  if  a  person  is  unable  to  carry  on  his  usual 
occupation,  and  unable  to  do  any  considerable  amount  of  work 
by  which  he  can  gain  a  livelihood,  then  he  is  totally  disabled,  ,  ,  . 

If  you  further  believe  from  the  preponderance  of  the  evidence 
that  there  is  no  reasonable  probability  that  he  will  ever  recover 
from  said  disease  or  be  able  to  carry  on  his  usual  occupation,  or 
do  any  substantial  amount  of  work  by  which  he  can  gain  a  liveli- 
hood, the  plaintiff  is  then  permanently  disabled*  .  ,  . 

The  court  instructs  the  jury  for  the  plaintiff  that  in  order  for 
a  person  to  be  permanently  disabled  it  is  not  necessary  for  his 
disability  to  be  such  that  he  has  no  hope  of  ever  recovering,  but 
if  his  disability  is  such  that  there  in  no  reasonable  probability 
that  he  will  ever  recover  or  become  cured  or  that  he  will  ever 
become  substantially  better,  then  his  disability  is  permanent," 

35  Woodmen    of   the    World    Life      mcnt  for  plaintiff  for  permanent  dis- 
Ins.  Soc.  v.  Johnson,  198  Miss  1,  10      ability  benefits. 
S2d  285,  affirming  verdict  and  judg- 
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Section  Section 

2040.  Adding*  interest  to  verdict.  2043.     Assignment  of  judgment  sub- 

2041.  Effect  of  usurious  contract.  terfuge  for  usury. 

2042.  Recovery   of   usurious    inter- 

est. 

§  2040.     Adding  interest  to  verdict. 
Indiana. 

(1)  If  you  find  that  the  plaintiff  is  entitled  to  recover  dam- 
ages in  this  action  and  that  the  plaintiff  demanded  payment 
thereof  from  the  defendant  before  suit  was  commenced,  you  may 
allow  the  plaintiff  as  an  element  of  its  damages,  interest  on  the 
amount  of  damages  originally  sustained  by  the  plaintiff  at  the 
rate  of  —  per  cent  per  annum  from  and  after  the  date  of  plain- 
tiff's said  demand  upon  defendant. ' 

(2)  The  plaintiff,  in  his  complaint,  has  demanded  interest 
on  the  money  he  claims.    If  you  believe  from  the  evidence  that 
the  delay  in  payment  has  been  in  part  due  to  the  plaintiff's  own 
failure  to  make  the  showing  required  by  the  contract  as  to  the 
payment  of  his  own  bills,  you  should  not  add  any  interest  to 
your  verdict,  in  case  you  return  a  verdict  for  the  plaintiff.2 

Wisconsin. 

In  case  you  find  in  favor  of  the  plaintiff  you  should  next  find 
from  the  evidence  whether  the  plaintiff  demanded  payment  of 
the  $700  from  the  defendant  before  this  action  was  begun.  If 
you  find  that  he  did,  then  you  should  in  your  verdict  assess  the 
plaintiff's  damages  at  fhe  sum  of  $700,  plus  interest  thereon  at 
—  per  cent  per  annum  from  the  date  of  such  demand  to  the 
present  time. 

In  case  you  conclude  that  no  demand  for  such  payment  was 
made  before  the  commencement  of  this  action,  then  your  verdict 
should  be  for  the  sum  of  $700  plus  interest  from  the  date  of 
the  commencement  of  this  action,  which  date  is  November  2, 
19— .3 

1  Franklin  Food   Products   Co.   v.  2  Gwaltney  v.  John  J.  Quinn  Co., 

Langsenkamp,  Circuit  Court,  Marion      Inc.,   Circuit  Court,  Marion  County, 
County,  Indiana,,  No.   40746.  Indiana,  No.  43795. 

3  Maxix   v.   Dagis,   Circuit   Court, 
Lincoln  County,  Wisconsin. 
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§  2041.    Effect  of  usurious  contract, 
Alabama. 

There  is  an  act  in  this  state  which  undertakes  to  regulate 
the  matter  of  persons  who  engage  in  money  lending  as  a  busi- 
ness and  prescribes  certain  things ;  and  things  that  are  done  in 
violation  of  that  act  are  not  only  interdicted  but  the  contract  is 
pronounced  void,  and  not  voidable,  as  was  ordinarily  the  rule  at 
one  time  before  this  act.  In  other  words,  a  usurious  contract 
made  by  a  man  engaged  in  the  business  of  lending  money,  at 
greater  than  the  prescribed  amount  for  the  forbearance  of  a  loan 
in  Alabama,  is  void.4 

California. 

The  intent  with  which  the  usury  is  committed  is  immaterial, 
for  the  voluntary  taking  of  more  than  the  legal  rate  of  interest 
constitutes  usury.  Therefore  the  only  intent  necessary  on  the 
part  of  the  lender  is  the  intent  to  take  more  interest  than  the 
law  permits.  Usurious  intent  is  implied  if  excessive  interest  is 
intentionally  taken,  and  it  5s  of  no  consequence  that  there  was 
no  specific  intent  knowingly  to  violate  the  usury  law. 

However  where  different  transactions  have  been  entered  into 
and  these  different  transactions  are  relied  upon  in  making  a 
charge  of  usury  all  the  circumstances  must  be  inquired  into  to 
determine  whether  or  not  such  collateral  agreement,  or  separate 
agreement  was  intended  to  be  and  was  a  part  of  another  agree- 
ment, and  considering  the  two  together  there  was  a  usurious 
charge  of  interest.  *  *  *  Under  such  circumstances  the 
question  is  whether  there  was  an  intent  to  evade  the  law  with 
regard  to  usury,  and  all  the  circumstances  may  be  considered  in 
the  determination  of  such  question*  The  burden  rests  upon  the 
one  charging  usury  to  establish  such  charge. 

*    *    * 

A  lender  is  not  prohibited  from  charging  an  extra  and  reason- 
able amount  for  incidental  services,  expenses  or  risk  additional 
to  the  lawful  interest,  other  than  for  the  loan  of  money.  He  may 
make  a  reasonable  charge  for  investigating,  arranging,  negotiat- 
ing, brokering,  making,  servicing,  collecting  and  enforcing  his 
obligation. 

Such  items,  however,  must  be  confined  to  specific  service  or 
expense  incidental  to  the  loan  incurred  in  such  a  way  as  to  pre- 
clude it  being  a  device  through  which  additional  interest  or 
profit  on  the  loan  may  be  exacted,0 

4  Cooledge  v.  Collum,  211  Ala  203,  *  Klett  v.  Security  Acceptance  Co., 
100  S  143,  38  Cal2d  770,  242  F2d  873. 
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§  2042.    Recovery  of  usurious  interest. 

In  this  state  a  bank  is  not  permitted  under  the  law  to  know- 
ingly collect  a  greater  rate  of  interest  than  10  per  cent  per 
annum  for  the  loan  or  use  of  money,  and,  in  case  a  greater  rate 
of  interest  has  been  knowingly  charged  by  a  bank,  the  person 
from  whom  the  same  is  collected  is  entitled  to  recover  double 
the  amount  of  interest  so  paid  from  the  bank  so  knowingly 
collecting  same,  by  suit  brought  within  two  years  after  the  said 
collection.6 

§  2043.    Assignment  of  judgment  subterfuge  for  usury. 

The  jury  is  instructed  in  the  matter  of  assignment  of  a  judg- 
ment against  one  J.  C.,  by  plaintiff  to  the  defendants,  at  the  time 
of  the  loan,  that  if  it  finds  from  the  evidence  that  this  was  not 
a  bona  fide,  actual  purchase  of  the  judgment,  but,  on  the  con- 
trary, was  a  mere  subterfuge  to  obtain  a  rate  of  interest  in  ex- 
cess of  10  per  cent  for  the  loan  of  the  money,  in  such  event  this 
would  be  usury,  and  if  the  jury  so  finds,  its  verdict  would  be  for 
the  plaintiff  for  $4,300.7 

6  Farmers   Nat.   Bank  v.   McCoy,         7  Sanf  ord  v.  Hawthorne,  103  Neb 
42    Okl    420,    141    P    791,    AnnCas      867,  174  NW  863. 
1916D,  1243. 
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§  2050.    Injury  to  person,  property  or  means  of  support, 
Michigan. 

The  plaintiff  has  not,  under  the  evidence  in  this  ease,  proved 
such  a  state  of  facts  as  shows  that  she  has  sustained  any  injury 
to  her  person,  property,  or  means  of  support  in  consequence  of 
the  sale  of  any  liquor  to  her  husband  by  the  defendants.  There- 
fore she  cannot  recover  for  any  of  those  elements  in  thin  action.1 

Nebraska. 

The  court  instructs  the  jury  that  as  the  wife  and  children 
of  the  said  M.  K.  the  plaintiffs  are  legally  entitled  to  sup- 
port from  him,  and  that  under  the  laws  of  this  state,  if,  by 
reason  of  intoxication  or  intemperance  in  the  use  of  intoxicating 
liquor  on  the  part  of  the  said  M.  K.,  the  plaintiffs  have  been 
injured  in  their  means  of  support,  to  the  extent  of  such  injury, 
to  be  ascertained  from  the  evidence,  they  are  entitled  to  compen- 
sation in  damages  from  the  person  or  persons  who  sold  or  gave 
to  him  the  intoxicating  liquors  which  in  whole  or  in  part  caused 
such  intoxication  or  caused  or  fostered  such  intemperance.* 

§  2051.    Liability  where  sales  made  by  different  sellers* 

Illinois. 

This  suit  is  brought  against  the  various  defendants  sever- 
ally, and  the  suit  against  each  is  a  separate  suit,  and  your  ver- 
dict must  be  based  upon  a  preponderance  of  the  evidence;  but 
you  can  find  the  defendants  all  guilty  or  all  not  guilty,  or  find 

*  Goruy  v.  Kelly,  64  Neb  60S,  90 

NW  654, 


1  Manser  v,  Phillips,  180  Mich  61, 
102  NW  292, 
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some  of  them  guilty  and  some  not  guilty,  as  the  evidence  may 
show.3 

Michigan. 

This  action  is  brought  against  two  separate  dealers  in  intoxi- 
cating liquors  and  their  respective  bondsmen,  not  because  it  is 
claimed  that  such  dealers  are  or  were  associated  together  in 
business,  but  upon  the  ground  that  each  sold  intoxicants  to 
D.  M.,  the  husband  of  the  plaintiff,  that  helped  to  produce  the 
intoxication  it  is  claimed  he  was  laboring  under  at  the  time  he 
received  the  injuries  that  resulted  in  his  death.  You  cannot 
lawfully  render  a  judgment  against  all  of  these  parties  unless 
you  find  that  the  deceased  had  received  intoxicating  liquor  from 
both  W.  and  D.,  and  that  the  liquors  so  received  were  contribut- 
ing to  the  intoxication  that  he  was  laboring  under  at  the  time 
he  received  his  injury.  If  you  are  satisfied,  under  the  evidence 
and  the  law  as  given  you  by  the  court,  that  these  parties  did 
either  of  them  sell  or  furnish  D.  M.  the  liquors,  and  that  the  sale 
or  furnishing  contributed  to  the  death  of  this  man,  then  give  the 
plaintiff  such  a  judgment  as  you  think  she  is  entitled  to.  If,  on 
the  other  hand,  you  find  that  they,  or  either  of  them,  did  not  sell 
or  furnish  him  the  liquor,  then,  no  matter  how  unfortunate  she 
may  have  been,  she  has  no  claim  upon  them  for  judgment  in 
this  case.4 


§  2052.    Sales  to  intoxicated  persons. 

I  want  to  say  a  word  to  you  in  reference  to  what  may  be 
deemed  "intoxicated  person,"  within  the  meaning  of  the  statute. 
When  it  is  apparent  that  a  person  is  under  the  influence  of 
liquor,  or  when  his  manner  is  unusual  or  abnormal,  and  his 
inebriated  condition  is  reflected  in  his  walk  or  conversation, 
when  his  ordinary  judgment  and  common  sense  are  disturbed, 
or  his  usual  will  power  is  temporarily  suspended,  when  these  or 
similar  symptoms  result  from  the  use  of  liquors,  and  are  mani- 
fest, then,  within  the  meaning  of  the  statute,  the  person  is 
intoxicated,  and  any  one  who  makes  a  sale  of  liquor  to  such 
person  violates  the  law  of  the  state.  It  is  not  necessary  that  the 
person  should  be  so  called  "dead  drunk,"  or  hopelessly  intoxi- 
cated; it  is  enough  that  his  senses  are  obviously  destroyed  or 
distracted  by  the  use  of  intoxicating  liquors.5 

3  Earp   v.   Lilly,    217   111   582,   75          As  to  amount  of  liquor  sold,  see 
NE  552.  Merrill   v.    Tinkler,    160    Mich    575, 

4  Moreland  v.  Durocher,  121  Mich      125  NW  717. 

398,  80  NW  284.  5  Lafler  v.  Fisher,  121   Mich   60, 

79  NW  934. 
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§  2053.    Sales  to  habitual  drunkards  and  notice  not  to  sell. 

If  you  find  from  the  evidence  that  at  the  time  charged 
in  the  plaintiff's  petition  the  husband  of  plaintiff,  the  said  F., 
was  an  habitual  drunkard,  and  that  while  he  was  such  habitual 
drunkard,  and  after  February  3,  19—,  and  within  the  time 
charged  in  plaintiff's  petition,  the  defendant,  B.,  did  sell  or  give, 
or  permit  to  be  sold  or  given,  to  the  said  F.,  at  the  defendant's 
place  of  business  in  Weimar,  Colorado  County,  any  spirituous, 
vinous,  or  malt  liquor,  or  medicated  bitters  capable  of  producing 
intoxication,  you  will  find  for  the  plaintiff  $500  for  each  separate 
time  that  the  said  defendant  so  sold  or  gave,  or  permitted  to  be 
sold  or  given,  any  of  such  intoxicants  to  the  said  F.»  unless  you 
further  find  from  the  evidence  that,  when  he  sold  or  gave,  or 
permitted  to  be  sold  or  given,  such  intoxicants  to  the  said  F.T  the 
sale  or  gift  was  made  in  good  faith,  with  the  belief  that  said  F. 
was  not  an  habitual  drunkard,  and  there  was  good  reason  for 
such  belief,  then  upon  this  branch  of  the  case  you  will  find  for 
the  defendants.  As  the  times  alleged  in  the  plaintiff's  petition, 
alleging  sales,  gifts,  and  such  to  F,,  as  an  habitual  drunkard, 
and  such  sales,  gifts,  after  service  of  notice  not  to  sell,  are 
identical,  if  you  find  for  the  plaintiff  under  the  charge  thus  far 
given  you,  then  you  need  not  consider  the  following  paragraph, 
but  if  you  find  for  the  defendants,  under  the  charge  thus  far 
given,  then  you  will  consider  the  next  succeeding  paragraph. 

*     *     * 

If  you  find  from  the  evidence  that  after  the  notice  not  to 
sell  was  served  upon  the  defendant  B,,  and  after  February  3, 
19 — ,  and  within  the  time  charged  in  plaintiff's  petition,  the  said 
B.  sold  or  gave,  or  permitted  to  be  sold  or  given,  to  the  said  F, 
any  of  said  intoxicants,  then  you  will  find  for  the  plaintiff  the 
sum  of  $500  for  each  separate  time  the  said  B,  sold  or  gave,  or 
permitted  to  be  sold  or  given,  to  the  said  F,  any  such  intoxicant 
at  B/s  place  of  business  at  Weimar,  as  charged  in  plaintiff's 
petition*  But  if  you  find  that  after  the  notice  not  to  sell,  such 
notice  was  revoked  by  the  plaintiff,  and  B.  waa  informed  of  such 
revocation,  then  you  are  instructed  that,  unless  you  find  that 
sales  or  gifts  were  made,  or  permitted  to  be  sold  or  given,  of 
such  intoxicants  by  the  said  B.  to  the  said  F*  between  the  time 
of  the  service  of  the  notice  not  to  sell  and  the  time  the  said  B* 
received  notice  of  the  revocation  thereof,  you  will  find  for  the 
defendants  on  this  branch  of  the  case,  regardless  of  whether 
such  revocation  was  made  by  the  plaintiff  under  duress  on  the 
part  of  the  husband  or  not,6 

6  Birkman  v.  Fahrenthold,  52  Tex 
CIvApp  335,  114  SW  428. 
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§  2054.    Necessity  that  intoxicants  be  proximate  cause  of  injur- 
ies complained  of. 

Connecticut. 

The  action  against  the  defendant  is  based  entirely  on  statute. 
It  differs  from,  and  is  not,  a  negligence  action,  and  the  plaintiffs 
cannot  recover  on  the  statute  unless  they  prove  all  the  elements 
fixed  by  it. 

[Reading  Gen.  St.  1949,  §4307  as  amended  Gen.  St.  Supp. 
1955,  §  2172d.] 

First  of  all,  there  must  be  a  sale  that  must  be  made  by  the 
person  sought  to  be  charged  or  by  his  agent.  Secondly,  it  must 
be  a  sale  of  alcoholic  liquor.  Thirdly,  the  sale  must  be  made  to 
an  intoxicated  person.  That  is,  you  must  find,  in  order  to  impose 
any  liability  under  this  statute,  that  the  person  to  whom  the 
liquor  was  sold  was  intoxicated  at  the  time  the  sale  was  made 
to  him  *  *  *.  Next,  that  the  purchaser,  that  is,  the  intoxicated 
person  to  whom  the  liquor  was  sold,  in  consequence  of  his  intoxi- 
cation, that  is  because  of  his  intoxication  and  not  because  of 
some  other  reason  shall  thereafter  injure  the  person  or  property 
of  another  person.  It  is  where  those  conditions  exist  that  the 
statute  says  the  seller  is  liable  to  the  person  injured. 

[After  a  brief  summary  of  the  claims  as  to  the  evidence] 
The  issue  is  whether  the  P/s  injuries  were  in  consequence  of 
such  intoxication  of  F.  G.,  and  not  from  some  other  negligent 
act  of  his  which  may  have  been  alleged  against  him  in  the 
negligence  cases.7 

Illinois. 

(1)  Even  if  you  should  believe  from  the  evidence  that  the 
said  S.  W.  was  intoxicated  at  the  time  the  said  wounds  were 
inflicted  on  T.  S.,  yet  if  you  further  so  believe  that  said  T.  S. 
assaulted  said  S.  W.,  and  that  wounds  in  question  were  inflicted 
in  meeting  or  repelling  said  assault,  then  in  such  case  it  would 
be  your  duty  to  find  the  defendants,  the  sureties  on  the  liquor 
dealer's  bond,  not  guilty.8 

(2)  If  you  believe  from  the  evidence  that  J.  P.  M.  came  to 
his  death  by  suffocation  and  that  the  cause  of  such  suffocation 
is  not  shown  by  the  evidence,  then  you  will  find  the  defendants 
not  guilty.9 

(3)  The  court  instructs  the  jury  that  if  you  find  from  the 
greater  weight  of  all  the  evidence  that  on  February  23,  19 — ,  the 
defendant,  his  servants  and  employees,  sold  or  gave  alcoholic 

7  Pierce    v.    Albanese,    144    Conn         9  Triggs  v.  Mclntyre,  215  111  369, 
241,  129  A2d  606.  74  NE  400. 

8  Reisch  v.  People,  229  111  574,  82 
NE  321. 
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liquor  to  R.  B.  and  caused  or  materially  contributed  to  cause  his 
intoxication,  and  that  while  so  intoxicated,  the  said  R.  B.  killed 
D.  H.,  and  that  the  plaintiffs  were  thereby  injured  in  their 
means  of  support,  then  you  should  find  defendant  guilty  and 
award  damages  in  favor  of  plaintiffs.10 

§  2055.    Not  essential  that  injuries  inflicted  by  drunken  person 
be  maliciously  inflicted. 

It  is  not  material  whether  the  injuries  inflicted  by  S.  on  the 
plaintiff  were  inflicted  with  a  malicious  intent  to  do  him  harm, 
or  were  inflicted  by  the  said  S.  upon  the  plaintiff  in  a  friendly 
scuffle  or  wrestle,  imposed  upon  the  plaintiff,  by  the  said  S,,  in 
drunken  sport.  The  essential  thing  is  that  the  injury  must 
have  occurred  and  resulted  from  the  drunken  condition  of  S.  and 
the  drunken  condition  was  contributed  to  by  liquors  sold  S.  by 
the  defendant  M.  at  his  licensed  saloon.  If  you  find  all  these 
facts  established,  by  the  preponderance  of  the  evidence,  then 
plaintiff  is  entitled  to  a  verdict  in  his  favor.1  * 

§  2056.    Proof  of  time  of  sale. 

Massachusetts. 

In  order  to  entitle  the  plaintiff  to  recover  it  was  not  neces- 
sary that  the  plaintiff  should  prove  that  the  sales  were  made 
on  the  particular  days  set  out  in  the  declaration.  In  order  to 
recover  under  the  counts  covering  a  period  of  time  the  plaintiff 
must  show  a  sale  within  the  period  named ;  but  under  the  counts 
where  particular  days  were  set  out,  the  plaintiff  might  recover 
for  injuries  which  she  suffered  by  reason  of  a  sale  made  on  any 
day  not  used  as  a  basis  for  recovery  under  any  other  count1* 

Michigan, 

It  would  be  true  that  this  defendant  could  not  be  held  re- 
sponsible for  damages  or  injury  which  she  may  have  suffered 
by  reason  of  the  sales  of  intoxicating  liquor  to  her  husband  at 
a  time  before  he  had  anything  to  do  with  it,  that  is,  prior  to  the 
year  19 — ,  when  C.  went  into  the  business;  but  if  he  did  sell 

loHoeker  v.  Vande  Walk,  16  111  (1st  Dist.)   specifically  itatts  that 

App2d   414,    148   NE2d   818.     The  there  can  be  no  recovery  unless  the 

court  (Appellate  Court  of  III.,  2nd  intoxication  was  the  proximate  cause 

Disk)  in  upholding  this  instruction  of  the  injury, 

stated  that  the  intoxication  need  not  * '  Howard  v.  HeCabe,  79  Ntb  42, 

be  the  proximate  cause  of  the  injury.  112  NW  305, 

On  this  point,  there  is  an  apparent  * *  Sackett  v.  Ruder,  152  Mass  397, 

conflict  among  the  Illinois  Appellate  25  NE  7S6,  9  LEA  391. 

Courts.    In  Taylor  v.  Hughes,  17  III  See  also  Birkman  v.  Fahrenthold, 

App2d  138,  149  NE2d  398,  the  court  62  TexCivApp  335,  114  SW  428. 
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liquor  after  that  time,  from  which  the  plaintiff  suffered  injury, 
even  though  he  may  have  been,  at  the  time  when  he  began  the 
sale  of  liquor  to  him,  a  man  who  had  suffered  much  from  drink, 
or  she  may  have  suffered  much  by  reason  of  the  fact  that  he 
had  been  a  hard  drinker,  still  that  would  not  relieve  the  defend- 
ant from  responsibility  for  such  damages  as  she  may  have 
suffered  by  reason  of  his  action,  under  the  instructions  I  have 
given  you.  Of  course,  the  plaintiff  cannot  recover  for  any 
injury  to  which  the  defendant  did  not  contribute  by  the  sale  of 
intoxicating  liquors  which  he  did  not  either  sell  or  contribute 
to.13 


§  2057.     Burden  of  proof. 
Illinois. 

Unless  from  a  consideration  of  all  the  evidence  it  is  shown 
by  a  preponderance  of  all  the  evidence  that  the  effective  cause 
of  the  death  of  J.  P.  M.  was  by  reason  of  drinking  intoxicating 
liquor,  your  verdict  should  be  "Not  guilty."14 

Iowa. 

It  is  incumbent  on  the  plaintiff  to  show  that  the  defendant, 
either  by  himself  or  his  employees  or  agents,  gave  or  sold  the 
plaintiff's  father  intoxicating  liquors. ' 5 

Texas. 

While  the  burden  of  proof  is  upon  the  plaintiff  to  establish 
her  case  by  a  preponderance  of  the  evidence,  yet  if  this  has  been 
done  in  accordance  with  the  allegations  of  her  petition,  where 
the  defendants  rely  upon  affirmative  matter  as  defense,  then  the 
burden  is  upon  the  defendants  to  establish  such  defense  by  a 
preponderance  of  the  evidence.  Thus,  if  the  plaintiff  has  estab- 
lished, by  a  preponderance  of  the  evidence,  that  sales  or  gifts 
of  intoxicants  were  made  to  the  said  F.  as  alleged,  and  that  when 
such  sales  or  gifts  were  made  the  said  F.  was  an  habitual 
drunkard,  then  the  burden  would  be  upon  defendants  to  show 
that  when  such  sales  or  gifts  were  made  they  were  made  in  good 
faith,  with  the  belief  that  F.  was  not  an  habitual  drunkard,  and 
there  was  good  reason  for  such  belief.  And  so,  if  such  sales  or 
gifts  were  made,  as  alleged,  to  the  said  F.  after  notice  was  served 
upon  B.  not  to  sell  to  him,  then  the  burden  is  upon  the  defend- 
ants to  show,  by  a  preponderance  of  the  evidence,  that  at  the 

1 3  Ford  v.  Cheever,  105  Mich  679,          '  *  shull  v.  Arie,  113  la   170,   84 
63  NW  975.  NW  1031. 

14  Triggs  v.  Mclntyre,  215  111  369, 
74  NE  400. 
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time  of  such  sales  or  gifts  the  notice  not  to  sell  had  been 
revoked,  and  that  such  revocation  had  been  made  known  to  B.16 

§  2058.    Damages. 
Massachusetts. 

There  must  be  only  one  allowance  of  damages  for  one  sale, 
and  only  one  sale  allowed  for  under  any  count. 

»jt     *     * 

You  must  notice  that  under  the  counts  for  loitering,  as  under 
the  counts  for  sales,  you  are  only  to  allow  damages  for  a  particu- 
lar occasion,  some  particular  occasion  proved  other  than  the 
occasion  when  sales  are  made,17 

Michigan. 

(1)  If,  under  the  evidence,  you  will  find  that  the  claimant  is 
entitled  to  a  verdict,  she  will  be  entitled  to  recover  such  actual 
damages  as  by  the  evidence  it  appears  she  is  suffering  by  reason 
of  the  death  and  loss  of  her  brothers,  resulting,  if  it  did,  in  her 
loss  of  support,  and  no  other  damages  whatever.    In  estimating 
these  damages  you  should  consider  simply  the  amount  of  Ions  of 
her  means  of  support,  and  award  to  the  claimant  such  sum  as 
you  find  will  fairly  compensate  for  her  loss  in  that  regard  from 
the  time  of  their  death  and  for  such  a  length  of  time  thereafter 
as  you  may  find  her  expectancy  of  life  to  be,  taking  into  con- 
sideration the  amount  these  boys  would  earn  during  her  expec- 
tancy, and  their  expectancy,  and  have  furnished,  under  the 
proofs  in  this  case,  considering  the  chances  of  the  boys*  death 
and  possible  loss  of  work,  and  everything  elae  relating  thereto. 

*    *     * 

If  you  find  the  claimant  entitled  to  recover  anything  what* 
soever,  you  cannot  allow  anything  whatever  because  of  the 
manner  in  which  these  boys  were  killed,  or  on  account  of  the 
way  their  bodies  were  injured.  This  suit  is  only  for  actual  dam- 
ages, and  not  for  anything  else,  not  for  mental  suffering,  shame, 
mortification,  or  anything  elae,  but  actual  money  loss  under  the 
contract  alleged  in  thin  declaration  or  claim  of  the  plaintiff  in 
this  case.  How  much  has  she  lost  in  her  means  of  support  under 
this  contract,  if  you  find  one  existed?1* 

(2)  If,  under  the  evidence  and  instructions  that  I  have  given 
you,  you  find  that  the  plaintiff  is  entitled  to  a  verdict,  she  will  be 
entitled  to  recover  such  damages  as  by  the  evidence  it  ap» 

<«Birkman  v.  Fahrenthold,  52  ««  Bennett  v,  Mlller'a  Estate,  160 
TexCivApp  335,  114  SW  428.  Mich  309,  125  NW  2. 

'^Saekett   v.    Ruder,    162    Mass 
397,  25  NE  738,  9  LEA  391. 
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pears  that  she  has  suffered  by  reason  of  the  death  and  loss 
of  her  husband.  In  estimating  these  damages,  you  should  con- 
sider the  loss  of  her  means  of  support,  her  mental  suffering-,  and 
the  loss  of  her  husband's  society  and  companionship,  so  far  as 
the  same  may  have  been  established  by  the  evidence,  and  award 
to  the  plaintiff  such  a  sum  as,  in  your  sound  judgment  and  dis- 
cretion, you  find  will  be  a  fair  compensation  for  her  loss  and 
injuries.19 

(3)  In  arriving  at  your  verdict  as  to  the  amount  of  plain- 
tiff's damages,  in  case  you  find  she  is  entitled  to  recover,  you 
have  the  right,  and  it  is  your  duty,  to  ascertain  and  determine 
how  much  damage  she  will  suffer  in  the  future  by  reason  of  in- 
jury to  her  property  and  means  of  support  by  reason  of  any 
effects  of  said  injury  to  said  S.,  her  husband,  that  you  may  find 
was  occasioned  by  his  said  intoxication  and  for  such  time  in  the 
future  as  you  may  determine  that  he  will  suffer  from  and  be 
disabled  by  such  injury.20 

Nebraska. 

In  determining  the  amount  of  such  damages  you  are  at  lib- 
erty to  consider  the  habits,  health,  and  estate  of  said  M.  K.  on 
and  prior  to  April  15,  19 — ,  the  profits  of  his  labor  or  occupation, 
the  income  from  his  property,  if  any,  and  the  condition  of  his 
said  family  at  such  time  so  far  as  such  facts  may  appear  from 
the  evidence  given  in  the  case.2 ' 

§  2059.    Expectancy  tables. 

If  you  further  find  from  the  evidence  that,  prior  to  the 
wrongs  complained  of  in  plaintiff's  petition,  plaintiff's  husband 
was  a  strong,  robust  man,  but  that  after  said  wrongs  plaintiff's 
husband  was  permanently  impaired  in  his  earning  capacity,  then 
in  determining  the  damages  to  be  allowed  plaintiff  you  may  take 
into  consideration  the  tables  of  expectancy  which  have  been 
introduced  in  evidence.22 

1 9  Latter  v.  Fisher,  121  Mich  60,  other  facts  in  the  case.     They  have 
79  NW  934.  the  age  both  of  the  plaintiff  and  her 

20  Spencer  v.  Johnson,   176   Mich  husband.     They  have  a  history  of 
278,  142  NW   582.     The  defendants  the  husband's  physical  condition  and 
urge   that    this    instruction   "is    er-  habits,  and  they  have  the  benefit  of 
roneous  because  of  the  fact  that  the  an   actual   observation  of  both  the 
mortality  tables  were  not  introduced,  plaintiff    and    her    husband.      Upon 
and  therefore  there  was  no  evidence  these  facts  and  this  observation  the 
in   the    case   from  which   the   jury  jury  may  base  their  finding." 
could  determine  the  amount  of  fu-  2 '  Gorey  v.  Kelly,  64  Neb  605,  90 
ture  damages.    The  mortality  tables  NW  554. 

are  not  conclusive  evidence  upon  the         22  Acken   v.    Tinglehoff,    83    Neb 
question    of    the    duration    of    life.      296,  119  NW  456. 
Without  them   the   jury   still   have 
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§  2060.    Exemplary  damages. 

Something  has  been  said,  I  think,  upon  the  subject  of  exem- 
plary damages.  I  do  not  think  any  damages  should  be  allowed 
in  the  nature  of  mere  punishment  to  the  defendants.  If  any 
damages  beyond  actual  damages  are  allowed,  they  should  be 
based  upon  the  idea  of  an  aggravated  injury  to  the  feelings  and 
sense  of  wrong  to  the  plaintiff  by  reason  of  having  sold  these 
liquors  to  L.  when  he  was  intoxicated.  No  mere  captious  or 
punitory  damages  should  be  allowed,  and,  if  any  exemplary  dam- 
ages are  allowed  by  you,  they  should  be  fixed  and  arrived  at  by 
the  exercise  of  a  careful  discretion  and  discrimination.23 

23  Lafler  v.  Fisher,  121  Mich  60,  sation  to  plaintiff,  such  sum,  if  any, 

79  NW  934.  as  you  may  see  fit  by  way  of  ex- 

In  an  action  for  damages  based  emplary  damages.  That  is,  dam- 
on  the  Volstead  Act,  resulting-  to  ages  by  way  of  punishment  .  .  .  and 
family  from  sales  of  liquor  to  the  as  an  example  to  others.  .  ."  Smith- 
husband  and  father,  the  court  in-  ers  v.  Brunkhorst,  178  Wis  580,  190 
structed,  "You  may  also  allow  in  NW  349. 
your  verdict,  in  addition  to  compen- 
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§  2066.     Care  and  negligence  of  intoxicated  persons. 
Indiana. 

Since  a  person  when  intoxicated  is  less  likely  to  use  ordinary 
care  in  a  given  instance  than  when  he  is  sober,  it  is  always 
proper  to  inquire  into  his  condition  in  this  respect.  If  he  has 
been  called  upon  to  use  such  care  and  if  it  is  found  that  at  the 
time  he  was  intoxicated,  this  circumstance  may  be  considered 
upon  the  question  of  whether  he  did  in  fact  use  ordinary  care  at 
the  time  in  question,3 

Oregon. 

The  care  required  of  a  person  who  has  become  intoxicated 
voluntarily  is  the  same  as  that  required  of  one  who  is  sober. 
If  he  fails  to  exercise  that  degree  of  care  for  his  own  safety 
which  an  ordinarily  prudent,  sober  person  would  exercise  under 
the  same  or  similar  circumstances,  and  such  failure  contributes 
as  a  proximate  cause  to  the  injury  of  which  he  complains,  he  is 
guilty  of  contributory  negligence.4 

§2067.    Injury  to  intoxicated  person;  contributory  negligence, 

California. 

If  the  jury  should  find  that  plaintiff  was  so  intoxicated  at 
the  time  of  his  injury  as  to  prevent  him  from  using  ordinary 
care  for  his  own  protection,  and  that  he  did  not  use  such  ordi- 
nary care,  and  that  his  failure  so  to  do  contributed  directly  to 
his  injury,  he  would  not  be  entitled  to  recover.0 

Connecticut* 

The  mere  fact  that  the  plaintiff  was  intoxicated,  if  it  was  a 
fact,  would  not  prevent  her  recovery,  but  its  importance  in  this 
case  would  be  that  it  would  strengthen  the  probability  of  the 
defendant's  claim  that  she  stepped  out  in  front  of  his  car  upon 
the  hardened  surface  of  the  highway  without  making  any  use 
of  her  senses  to  avoid  the  danger  to  which  such  a  position  would 
expose  her»e 

Oregon, 

If  you  should  find  from  the  evidence  that  plaintiff  had  In- 
toxicating liquor  on  her  person  or  was  intoxicated  at  the  time 

3  Luchene  v.  Zukowski,  Superior         4  Brady  v*  Sehnitzer,  135  Or  260, 
Court,   Lake   County,   Indiana,   No.     295  P  061. 
19034.  *  Brkljaea  v.  Boss,  80  CalApp  431, 

See  also  Guertm  v.  Hudson,  71      21 3  P  290. 

NH  505,  53  A  736.  «  Murphy  v.  Adams,  90  Conn  632, 

122  A  398. 
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she  received  the  injury,  that  fact  alone  does  not  make  plaintiff 
guilty  of  contributory  negligence. 

#     #     # 

If  you  find  from  the  evidence  that  the  plaintiff  was  in- 
toxicated at  the  time  she  was  injured,  it  will  also  be  necessary 
for  you  to  find  that  plaintiff  failed  to  exercise  the  degree  of  care 
that  an  ordinarily  prudent,  sober  person  would  exercise  under 
like  or  similar  circumstances,  and  that  the  failure  to  exercise 
that  degree  of  care  directly  contributed  to  the  proximate  cause 
of  the  injury  before  you  can  find  plaintiff  guilty  of  contributory 
negligence.7 

Virginia. 

If  the  plaintiff  and  other  occupants  of  the  car  were  intoxi- 
cated and  by  reason  of  intoxication  failed  to  exercise  ordinary 
care,  and  this  lack  of  care  caused  or  contributed  to  the  accident, 
the  plaintiff  cannot  recover.8 

Washington. 

Defendant  claims  that  at  the  time  of  the  accident  under  con- 
sideration the  plaintiff  was  intoxicated.  The  mere  fact  of  in- 
toxication, if  you  should  find  from  a  preponderance  of  the  evi- 
dence that  the  plaintiff  was  intoxicated,  would  not  of  itself 
absolve  the  defendants  from  liability  on  their  plea  of  contribu- 
tory negligence.  There  must  be  some  negligence  on  the  part  of 
the  plaintiff  materially  contributing  to  the  accident,  in  order  to 
avoid  liability  on  this  plea.  An  intoxicated  person  may  or  may 
not  be  negligent,  but  if  you  should  find  from  a  preponderance  of 
the  evidence  that  the  plaintiff  was  intoxicated  at  the  time  of  the 
accident,  then  that  would  be  a  circumstance  for  you  to  consider 
in  determining  whether  or  not  she  was  negligent.9 

§  2068.    Drunken  drivers  of  automobiles.10 

Idaho. 

It  is  unlawful  for  any  vehicle  to  be  moved,  run,  or  operated 
on  the  highways  of  this  state  by  any  person  unable  to  control 
and  properly  operate  the  same  with  due  regard  to  the  safety  of 
the  public  and  other  vehicles ;  and  in  all  cases  any  person  in  a 
state  of  intoxication  is  deemed  conclusively  to  be  unable  to 
control  and  operate  a  vehicle.  And  if  you  find  from  the  evidence 
that  the  defendant  was,  at  the  time  of  the  accident,  in  a  state 
of  intoxication,  then  under  the  law  he  is  conclusively  deemed  to 

7  Brady  v.  Schnitzer,  135  Or  250,  9  Mattson   v.    Cragin,    149    Wash 
295  P  961.  638,  272  P  36. 

8  Seaboard    Air    Line   R.    Co.    v.  See  also  Brady  v.  Schnitzer,  135 
Terrell,  149  Va  344,  141  SE  231.  Or  250,  295  P  961. 

1  °  See  also  §  364,  supra,  Vol.  2. 
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have  been  unable  to  control  and  operate  the  automobile  which 
he  was  driving. ' ' 

Virginia. 

If  you  believe  from  the  evidence  that  the  plaintiff  was  in- 
jured as  alleged  in  his  notice,  that  the  said  injuries  were 
caused  by  the  negligent  or  unlawful  act  of  the  said  B.  d,  and 
if  you  further  believe  that  the  said  B.  C.  was  driving  the  auto- 
mobile at  the  time  of  the  accident  in  a  reckless  manner  on 
account  of  being  then  and  there  under  the  influence  of  intoxi- 
cants, and  if  you  further  believe  he  was  in  the  habit  of  getting 
under  the  influence  of  intoxicants  for  some  time  prior  to  the 
accident,  and  that  his  father,  J,  W.  C,,  knew  or  had  reasonable 
cause  to  know  of  the  habits  of  his  son,  then  he  is  liable  for  the 
acts  of  his  son,  while  running  said  automobile  under  the  influence 
of  intoxicants,  unless  the  jury  believe  from  the  evidence  that 
J,  W,  C,  took  effectual  means  to  prevent  the  use  of  his  automo- 
bile by  his  son. 

#     #     * 

An  automobile  in  the  possession  of  and  driven  by  a  person 
under  the  influence  of  intoxicants  is  a  dangerous  instrumen- 
tality. And  the  law  places  the  duty  on  an  owner  of  an  auto- 
mobile to  use  due  care  in  preventing  such  use  of  said  car,  when 
the  owner  knows  or  has  reason  to  know  that  one  who  has  been 
operating  the  same  is  addicted  to  intoxicants. 

And  if  the  jury  believe  that  J.  W.  C.  knew  or  had  reasonable 
cause  to  believe  that  his  son  was  addicted  to  intoxicants,  then 
he  owed  to  the  plaintiff  and  the  public  at  large  the  duty  of  exer- 
cising due  care  to  prevent  the  use  of  said  car  by  his  son, la 

§  2069.    Negligence  of  passenger  continuing  to  ride  with  drunken 

driver. 
Georgia. 

If  the  plaintiff  rode  in  the  automobile  when  he  knew,  or  in 
the  exercise  of  ordinary  care  could  have  known,  that  the  driver 
was  under  the  influence  of  intoxicating  liquor  and  was  incom- 
petent to  drive,  and  the  plaintiff  in  this  respect  failed  to  exer- 
cise ordinary  care  for  his  own  safety,  and  his  failure  to  do  so 
was  the  direct  and  proximate  cause  of  his  injuries*  he  cannot 
recover.13 

1  *  Packard   v.    Q'Neil,   45    Idaho         See   also   French   v,   Tebb«n»  58 

427,  262  P  881,  56  ALE  817.  Idaho   701,    27    P2d   475;    Wold   v. 

ts*Crowell  v,  Duncan,  145  Va  480,     Gardner,  167  Wash  101,  8  F2d  975* 

134  SE  576,  50  ALR  1425.  Sea  instructions  on  contributory 

13  Smeltzer  v.  Atlanta  Coach  Co.,     and  imputed  negligence  of  occupant 

49  GaApp  755, 176  SE  846.  when   operator   is    Intoxicated   and 

when  occupant  is  Intoxicated,  §§  401, 
402,  VoL  2. 


175  INTOXICATION  §  2070 

§  2070.    Note  signed  while  maker  intoxicated. 

(1)  The  second  question  is  this : 

If  you  answer  the  first  question  "Yes,"  then  answer  this : 
Was  the  said  G.  at  the  time  of  signing  said  note  so  com- 
pletely intoxicated  that  he  was  temporarily  deprived  of 
his  reason  and  understanding  ? 

As  you  see  by  the  form  of  this  question,  you  will  answer 
it  only  in  case  you  first  decide  to  answer  the  first  question 
"Yes."  This  second  question  stated  in  another  way  means: 
Was  G.  in  such  a  state  of  intoxication  that  he  did  not  realize 
what  he  was  doing  when  he  signed  the  note? 

The  burden  rests  upon  the  defendant  G.  to  prove  the  affirma- 
tive of  this  question.  If  the  jury  become  satisfied  to  a  reason- 
able certainty  by  a  preponderance  of  all  the  evidence  on  this 
question  that  the  question  should  be  answered  "Yes/'  then  you 
will  so  answer  it.  Otherwise  you  should  answer  it  "No." 

I  think  I  need  only  add  that  you  should  be  careful  to  answer 
the  exact  questions  asked,  and  not  some  other  question  that 
may  have  been  more  or  less  discussed  in  the  argument.  Pin 
your  attention  closely  upon  the  wording  of  the  questions,  and 
answer  them  according  to  the  evidence.14 

(2)  The  fifth  question  is  this : 

Was  the  plaintiff  G.  so  completely  intoxicated  at  the  time 
of  signing  the  chattel  mortgage  and  judgment  note  on 
May  27,  19 — ,  that  he  was  incapable  of  fully  understand- 
ing and  appreciating  the  contents  of  said  instruments  ? 

In  shorter  form  this  question  may  be  understood  as  inquir- 
ing whether  the  plaintiff  was  by  intoxication  deprived  of  the 
use  of  his  reason  and  understanding,  whether  his  intoxication 
was  so  complete  that  he  did  not  know  what  he  was  doing  when 
he  signed  said  instruments.  In  order  to  answer  this  question 
"Yes"  you  must  be  satisfied  that  he  was  more  than  merely  ex- 
hilarated or  excited  by  intoxication.  The  intoxication  must 
have  been  such  as  to  temporarily  take  away  his  reason  and 
understanding. 

In  case  the  evidence  satisfies  you  to  a  reasonable  certainty 
that  the  plaintiff  was  to  that  degree  intoxicated  when  he  signed 
these  instruments,  then  you  should  answer  this  question  "Yes." 
If  it  fails  to  so  satisfy  you,  then  you  should  answer  the  ques- 
tion"^."15 

14  Green    v.    Gunsten,    Circuit          J  5  Gunsten  v.  Green,  Circuit  Court, 

Court,  Portage  County,   Wisconsin;  Portage  County,  Wisconsin;  see  154 

see   154   Wis   69,  142  NW   261,   46  Wis  69,  142  NW  261,  46  LRA(NS) 

LRA(NS)   212.  212. 
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INVASION  OF  PRIVACY 

§  2072.    In  collection  of  debt. 

The  court  charges  the  jury  that  this  plaintiff  has  a  right 
of  privacy  and  that  the  unwarranted  invasion  of  such  right,  if 
you  find  from  the  evidence  her  right  was  invaded  by  either  of 
the  defendants,  or  both  of  them,  will  entitle  her  to  a  verdict 
against  such  defendant  or  both  of  them  as  invaded  her  right 
of  privacy,  and  I  charge  you  that  as  a  matter  of  law  the  plain- 
tiff's right  of  privacy  and  to  personal  security  includes  the 
right  to  be  let  alone,  and  that  she  has  the  right  to  order  her 
own  life  and  manage  her  own  affairs  in  a  manner  that  may  be 
most  agreeable  to  her  so  long  as  the  exercise  of  that  right  does 
not  violate  the  rights  of  others. 

The  invasion  of  the  right  of  privacy  may  be  defined  also  as 
the  wrongful  intrusion  into  one's  private  activities  in  such  man- 
ner as  to  outrage  or  to  cause  mental  suffering,  shame  or  humilia- 
tion to  a  person  of  ordinary  sensibilities.  A  person  may,  there- 
fore, adopt  a  life  of  seclusion  with  a  right  to  remain  undisturbed 
if  she  so  desires. 

Therefore,  if  you  find  from  the  evidence  that  the  conduct  of 
either  of  the  defendants,  or  both  of  them,  was  such  as  to  out- 
rage or  to  cause  mental  suffering,  shame  or  humiliation  to  a 
person  of  ordinary  sensibilities,  it  will  be  your  duty  to  return  a 
verdict  for  the  plaintiff  and  against  such  offending  defendant 
or  defendants. 

If  you  find  from  the  evidence  that  either  of  the  defendants 
or  both  of  them,  threatened  to  sue  the  plaintiff  and  threatened 
to  appeal,  or  did  appeal,  to  her  employer  wilfully  or  intentionally 
for  the  purpose  of  producing  mental  pain  and  anguish  in 
attempting  to  collect  a  debt,  or  by  such  coercion  collect  such 
debt,  it  will  be  your  duty  to  return  a  verdict  for  the  plaintiff 
against  such  offending  defendant  or  both  of  them  as  the  case 
may  be. 

I  charge  you  that  malice  in  law  is  the  disposition  to  injure 
another  without  cause  from  a  spirit  of  revenge  and  may  be 
defined  as  a  wrongful  act  done  intentionally  without  just  cause 
or  excuse,  or  the  wilful  doing  of  an  injurious  act  without  lawful 
excuse  or  purposely  doing  a  wrongful  act  without  justifiable 
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excuse,  and  after  consideration  of  all  the  evidence  in  this  case, 
if  you  find  the  acts  complained  of  in  the  plaintiiFs  amended 
petition  were  maliciously  done  by  one  of  the  defendants,  or  both 
of  them,  as  I  have  defined  malice,  you  may  go  beyond  the  rule 
of  compensatory  damages  and  award  exemplary  or  punitive 
damages;  that  is  such  damages  as  would  compensate  her  for 
the  wrong  done  and  to  punish  the  offending  defendant  or  defend- 
ants, as  the  case  may  be. 

In  the  event  you  find  the  plaintiff  is  entitled  to  punitive  or 
exemplary  damages,  you  may  also  allow  the  plaintiff  reasonable 
attorney  fees  for  her  counsel. 

I  charge  you  that  where  the  right  of  privacy  is  invaded,  the 
person  injured  is  entitled  to  recover  substantial  damages 
although  the  only  damages  suffered  by  her  result  from  mental 
anguish,  and  by  substantial  damages  I  mean  damages  of  real 
worth  and  importance,  of  considerable  value  as  opposed  to 
nominal  damages  which  are  assessed  to  satisfy  a  bare  legal 
right' 

1  Housh  v.  Peth,  165  OhSt  35,  133 
NE2d  340. 


CHAPTER  118 
JUDGMENTS 

Section  Section. 
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§  2075.     Full  faith  and  credit. 

I  further  charge  you  that  the  Constitution  of  the  United 
States  requires  all  states  to  give  full  faith  and  credit  to  the 
judgment  of  another  state,  and  that,  therefore,  if  you  find  from 
the  evidence  that  there  is  a  judgment  of  a  foreign  state  ad- 
mitted in  evidence  herein,  then  the  judgment  is  entitled  to  full 
faith  and  credit. ' 

§  2076.    Conclusiveness. 

The  jury  is  charged  that  the  judgment  offered  in  evidence 
in  this  case  of  August  19,  19 — ,  is  conclusive  of  the  amount  at 
that  time  due  from  H.  L.,  the  plaintiff  here,  to  J.  B.,  the  defend- 
ant here,  and  the  jury  cannot  look  behind  that  judgment  to 
ascertain  what  amount  of  indebtedness  is  due  from  H.  L.  to 
J.  B.2 

§  2077.    Fraud  as  defense. 

The  burden  of  proof,  in  the  first  instance,  is  upon  the  plain- 
tiff to  show  by  a  fair  preponderance  or  greater  weight  of 
evidence,  the  procuring  of  a  valid  judgment  in  another  state. 
When  plaintiff  furnished  a  duly  certified  copy  of  judgment,  duly 
authenticated,  or  proved,  as  required  by  law,  it  has  complied 
with  this  requirement,  and  has  presented  what  is  known  as  a 
prima  facie  case ;  that  is,  such  a  case  or  such  proof,  as  would 
entitle  it  to  a  judgment  in  its  favor  were  no  defense  interposed. 
But  the  defendant  has  interposed  an  answer.  He  alleges  that 
the  signature  to  the  note  upon  which  this  judgment  was  based 
was  procured  by  fraudulent  representations,  trick,  and  artifice ; 
that  he  did  not  believe  it  to  be  a  note  and  that  he  was  not  negli- 
gent in  signing  it.  And  the  burden  of  proving  his  defense  is 
upon  the  defendant.  He  must  satisfy  you,  by  a  fair  preponder- 
ance of  the  evidence  produced  by  him  that:  First,  at  the  time 

1  State  v.  Neu,  180  La  545,  157  2  Bradford  v.  Lawrence,  18  Ala 
S  105.  App  138,  90  S  80$. 
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he  signed  the  note  his  signature  was  obtained  by  fraudulent 
representations,  trick,  or  artifice  as  to  its  meaning  or  terms; 
second,  that  he  did  not  believe  it  to  be  a  note  or  other  negotiable 
instrument ;  and  third,  that  he  was  not  guilty  of  negligence  in 
signing  without  knowing  its  contents. 

If  he  fails  to  show  any  of  these  three  necessary  requirements 
he  has  not  furnished  the  burden  of  proof  necessary  to  entitle 
him  to  recover,  and  your  verdict  must  be  for  the  plaintiff.3 

§  2078.    Assignment. 

Now,  gentlemen,  it  is  of  no  importance  in  this  case  what 
consideration  plaintiff  paid  for  the  assignment  of  this  judgment 
to  him.  The  plaintiff's  rights  are  precisely  the  same,  whether 
he  paid  one  cent  or  the  full  amount  of  the  judgment  with  in- 
terest. And  there  is  no  evidence  in  this  case  that  the  assign- 
ment in  question  did  not  cost  the  plaintiff  as  much  or  more  than 
the  face  of  the  judgment,  with  interest.  And,  as  I  have  said, 
it  would  make  no  difference  if  in  fact  the  judgment  only  cost 
the  plaintiff  a  dollar.  It  is  of  no  importance,  either,  whether 
the  assignor,  C.  M.  R.,  was,  at  the  time  of  the  assignment, 
solvent  or  insolvent.  And  if  it  was  not  agreed,  as  the  defendant 
says  it  was,  between  the  parties,  that  the  services  in  question 
should  be  accepted  in  full  satisfaction  of  the  judgment,  it  is  of 
no  importance  whether  the  defendant  in  this  case  was  solvent 
or  insolvent  when  the  assignment  was  made  or  at  any  time 
since  that  time.4 

3  Wismo  Co.  v.  Martin,  186  Minn          4  Dalby  v.  Lauritzen,  98  Minn  75, 
593,  244  NW  76.    Contra,  Kellam  v.      107  NW  826. 
Toms,  38  Wis  592. 
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§  2085.    Relation  of  parties. 

The  law  is  that  when  a  tenant  rents  or  leases  property  from 
another,  such  other  or  one  from  whom  such  property  is  leased 
is  the  landlord,  and  the  one  renting  or  leasing  from  such  person 
is  the  tenant,  and  that  in  the  absence  of  a  contract  to  the  con- 
trary such  tenant  has  all  the  rights  and  incidents  to  said  prop- 
erty that  the  landlord  had  before  and  at  the  time  of  such 
renting  or  leasing. ' 

§  2086.    Execution  of  lease. 

If  you  find  from  the  evidence  that  the  E.  Eealty  Co.  executed 
the  lease  offered  in  evidence  in  duplicate,  and  delivered  same 
into  the  possession  of  defendant,  and  that  thereafter  the  de- 
fendant returned  said  copies  of  the  lease  to  the  realty  company 
with  corrections  and  interlineations  therein,  and  that  thereafter 
the  E.  Realty  Co.  redelivered  said  copies  of  the  lease  as  cor- 

i  Tindall    v.    Hubbard,    159    Miss 
278,  131  S  413. 
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rected  to  defendant  as  and  for  a  lease  of  the  premises,  and  that 
defendant  accepted  the  copies  as  such,  and  that  rent  was  paid 
and  accepted  with  the  understanding  by  both  parties  that 
the^  lease  was  in  full  force  and  effect,  then  the  defendant  was 
entitled  to  retain  possession,  and  you  should  find  for  the  de- 
fendant.2 


§  2087.    Farm  leases. 
Alabama. 

(1)  If  you  believe  from  the  evidence  that  plaintiff  rented  a 
portion  of  the  land  covered  by  the  contract  to  B.  D.,  the  de- 
fendant had  the  right  to  refuse  to  cultivate  or  pay  rent  on  the 
balance  of  the  land.3 

(2)  It  is  not  necessary  for  the  jury  to  find  that  A.  made 
advances  to  tenants  to  authorize  a  verdict  for  plaintiff  to  this 
case;  a  lien  for  rent  without  advances  would  serve  the  same 
purposes  as  a  lien  for  advances.4 

Iowa. 

You  are  instructed  that  you  can  allow  defendant  nothing  on 
the  theory  that  there  was  any  agreement,  express  or  implied,  on 
the  part  of  the  plaintiff  to  furnish  water  for  said  farm.  All 
agreements  in  regard  to  leasing  are  conclusively  presumed  to 
be  contained  in  the  written  lease  between  the  parties.5 

Michigan. 

If  you  find  that  it  was  understood  between  the  parties  that 
this  milk  should  not  be  divided  upon  the  farm  from  day  to  day, 
as  it  was  milked,  but  should  be  divided  by  selling  it,  and  the 
proceeds  of  it  divided,  then  that  should  control.  If  it  was  so 
understood  that  it  should  be  divided  in  this  way  between  the 
parties,  and  that  no  compensation  should  be  allowed  to  W.  for  it, 
because  it  was  understood  between  them  that  his  obligation  to  do 
the  work  included  this  arrangement,  then  he  should  not  be 
allowed  for  it ;  but  if  it  was  not  so  understood,  and  this  was  an 
arrangement  made  afterwards,  whereby  W.,  at  the  request  of  R., 

2  Ver  Steeg  v.  Becker-Moore  Paint  55  P  854;  Jones  v.  McLeod,  103  Mass 
Co.,  106  MoApp  257,  80  SW  346.  58;   Stevens  v.  Beardsley,  134  Mich 

3  Anderson    v.    Winton,    136    Ala  506,   96   NW   571;    Hartz   v.    Eddy, 
422,  34  S  962.  140  Mich  479,  103  NW  852. 

For  instructions  in  actions  for  rent,  4  Mt.  Vernon-Woodberry  Mills  v. 

see    Benedict  v.   Everard,   73   Conn  Union   Springs   Guano   Co.,   26  Ala 

157,  46  A  870;  Frederick  v.  Daniels,  App  136,  155  S  710. 

74  Conn  710,  52  A  414;  Hofmann  v.  5  Wright   v.   Norris,   193   la    757, 

Cockerill,  112  la  141,  83  NW  898;  187  NW  482. 
Prosser  v.  Pretzel,  8  KanApp  856, 
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agreed  to  deliver  the  milk  for  him,  then  he  should  be  allowed 
what  it  would  be  reasonably  worth  to  do  that.6 

§  2088.    Destruction  of  part  of  crop. 

If  you  find  and  believe  from  the  evidence  in  this  case  that 
the  plaintiff  is  entitled  to  recover  damages  from  the  defendant, 
then  in  that  case  you  should  take  into  consideration  the  amount 
of  corn  destroyed  through  the  negligence  of  the  defendant  and 
the  reasonable  market  value  of  same,  in  estimating  the  amount 
which  plaintiff  should  recover.7 

§  2089.    Breach  by  landlord. 

Arizona. 

Contracts  are  presumed  to  be  made  for  some  particular 
reason.  If  the  plaintiff  contracted  in  the  lease  to  put  the  fences 
and  ditches  in  good  condition,  the  presumption  of  the  law  is 
that  there  was  some  reason  for  such  covenants  on  his  part,  and 
he  is  strictly  held  to  the  fulfilment  of  the  same.  He  cannot 
avoid  the  obligation  or  shift  it  to  the  shoulders  of  the  lessee, 
and,  if  the  lessor  violates  said  covenant  so  that  the  lessee  is 
deprived  of  the  use  of  the  premises  as  contemplated,  then  in 
that  case  the  lessee  would  be  entitled  to  damages  for  all  his 
actual  loss  sustained,  included  in  which  would  be  the  rent  paid, 

if  any. 

*     #     * 

In  considering  the  other  damages  in  this  case,  you  are  to 
take  into  consideration  the  rental  value  of  the  premises,  which 
has  been  established,  so  far  as  this  action  is  concerned,  by 
the  agreement  of  the  parties  to  be  $1,000,  which,  under  the 
contract  of  lease  introduced  in  evidence,  the  defendant  in  this 
case  agreed  to  pay,  and  of  which  he  lias  already  paid  $400, 
promising  to  pay  $600  more  later  on,  and  for  which  a  promissory 
note  was  given  and  for  the  recovery  of  which  note  this  action  is 
brought.  You  may  take  into  consideration  any  labor  or  money, 
if  any,  you  find  the  defendant  expended  on  said  premises.  If 
you  find  from  the  evidence  in  this  case  that  the  plaintiff  failed 
in  any  respect  to  perform  the  covenants,  or  any  of  the  cove- 
nants, contained  in  the  lease,  on  his  part  to  be  performed,  and 
that  by  reason  of  such  failure  and  nonperformance  of  the 
covenants  the  defendant  was  damaged,  then  the  defendant 
would  be  entitled  to  recover  as  against  the  plaintiff  such  amount 
and  have  such  amount  set  off  primarily  against  the  amount 
claimed  under  said  promissory  note,  and  secondarily,  as  an 

6  Williams  v.  Rogers,  110  Mich  7  Brown  v.  Lafayette  Land  & 
418,  68  NW  240.  Farming  Co.  (MoApp),  229  BW  242. 
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independent  judgment  against  said  plaintiff  if  the  amount  of 
said  damages  exceeded  the  amount  due  upon  said  promissory 
note.8 

Georgia. 

While  on  the  other  hand,  gentlemen,  if  you  should  find  that  the 
plaintiff  had  breached  his  contract  with  the  defendant,  you  will 
then  look  to  the  evidence  and  determine  what  the  reasonable 
rental  value  of  the  property  was,  and  return  a  verdict  for  the 
plaintiff  in  whatever  amount  you  find  to  be  the  reasonable  rental 
value  of  the  property  without  interest,  giving  to  the  defendant 
credit  for  any  amount  you  find  to  have  been  paid  by  him  on  the 
contract.9 

§  2090.    Assignment  of  lease. 

In  order  to  make  H.  liable  as  assignee  of  the  leasehold  in- 
terest, there  must  have  been  a  recognition  of  H.  by  A.  as  his 
tenant.  If  there  was  no  relation  of  landlord  and  tenant  existing 
between  A.  and  H.,  then  H.  would  not  be  liable. '  ° 

§  2091.    Repairs  on  leased  premises. 

Arkansas. 

Before  the  defendant  would  be  entitled  to  claim  any  credit 
for  repairs  in  this  action,  it  would  be  necessary  for  him  to  show 
by  a  preponderance  of  the  evidence:  First,  that  said  repairs 
were  necessary;  and,  second,  that  he  had  informed  plaintiff 
or  her  agent  of  same,  and  requested  him  to  make  them,  and 
that  after  such  request  plaintiff  had  failed  to  or  neglected  to 
make  same,  or  that  said  repairs  were  made  at  the  instance  of 
the  defendant  and  afterwards  reported  to  the  plaintiff  or  her 
agent,  and  that  said  ag-ent  ratified  the  same  and  agreed  to  pay 
therefor. ' ' 

Michigan. 

If  you  find  in  this  case  the  defendant  was  lessee  of  the  V. 
Apartments  and  E.  J.  T.  was  her  agent,  as  manager  of  the 
same,  at  the  time  when  plaintiff  is  claiming  to  have  made  the 
repairs  and  rendered  the  services  sued  for  in  this  case,  and  if 
you  find  such  repairs  were  made  and  such  services  were  rendered, 
either  on  the  express  order  of  said  agent  or  with  his  knowledge 
and  consent,  and  that  E.  J.  T.,  the  claimed  agent,  accepted  the 
benefit  of  such  services,  as  such  manager,  and  that  E.  J.  T. 

8  Timmons   v.   McKinzie,  21  Ariz  '  °  Hamilton  v.  House,  6  AlaApp 
433,  189  P  627.  86,  60  S  429. 

9  Selman   v.    Manis,    100    GaApp  f  '  Waldrip  v.   Grisham,   112  Ark 
422,  111  SE2d  747.  57,  164  SW  1133. 


§  2092  INSTRUCTIONS^ — CIVIL  ACTIONS  184 

was  clothed  with  apparent  authority  so  to  do,  then  I  charge  you 
that  the  defendant  is  liable  to  the  plaintiff  in  the  same  manner 
and  to  the  same  extent  as  if  she  had  been  personally  present 
and  acting  instead  of  through  such  agent.  In  such  case  as  that, 
if  you  find  all  those  facts,  the  plaintiffs  are  entitled  to  your 
verdict. ' 2 

§  2092.    Payment  of  rental  in  services. 

The  jury  must  find  for  the  plaintiff  the  reasonable  rental 
value  of  the  house  and  premises  for  the  time  they  believe  from 
the  evidence  that  defendant  occupied  the  same,  not  exceeding 
$350  per  annum,  unless  the  jury  should  believe  from  the  evidence 
that  the  plaintiff  and  the  defendant  entered  into  a  contract  by 
which  the  defendant  was  to  pay  the  taxes  and  insurance  on 
said  property,  and  board  the  plaintiff  and  keep  her  horse,  which 
was  to  be  in  full  payment  of  the  rent  of  said  property;  and, 
if  the  jury  should  believe  the  latter  view  expressed  herein,  they 
cannot  find  anything  for  plaintiff  for  rent  for  said  house  and 
premises.13 

§  2093.     Eviction  from  premises. 

Georgia. 

I  charge  you  that  if  the  landlord  fails  to  keep  a  building  in 
repair,  and  if  you  find  from  the  evidence  that  water  seeped  in 
the  building,  and  as  the  result  of  such  water  the  building  became 
untenable,  that  would  amount  to  a  constructive  eviction,  and 
the  defendant  would  not  be  liable  for  the  balance  of  the  rent 
after  he  moved  out  of  the  building. ' 4 

Illinois. 

If  the  landlord  before  the  expiration  of  the  lease  or  tenancy, 
against  the  consent  of  the  tenant,  evicts  or  expels  the  tenant 
from  all  or  any  substantial  part  of  the  premises  leased,  the 
tenant  is  discharged  from  the  payment  of  any  rent  from  the 
time  of  such  eviction,  and  is  not  bound  to  payment  for  what 
he  continues  to  occupy  after  such  eviction.  If  there  is  no 
agreement  to  the  contrary,  the  tenant  is  entitled  to  the  pos- 
session of  the  premises  without  interruption  or  molestation  by 
the  landlord;  and,  if  the  jury  believe  that  defendant  was  tenant 
from  year  to  year,  and  entitled  to  the  possession  of  the  premises 
in  question  from  May  1,  19—  to  May  1,  19 — ,  and  that  against 

1 2  Giberson    v.     Burroughs,    223          ' 4  Ginsberg  v.  Wade,  95   GaApp 
Mich  667,  194  NW  535.  475,  97  SE2d  915. 

1 3  Anderson  v.  Baird,  19  KyL  444, 
40  SW  923. 
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defendant's  consent,  and  in  the  absence  of  any  understanding 
or  agreement  permitting  it,  the  railroad  company  wrongfully 
took  possession  of  part  of  said  lots  for  their  railroad  track,  and 
continued  to  hold  and  use  the  same  until  May  1,  19 — ,  and 
evicted  defendant  therefrom,  then  such  an  eviction  by  the 
railroad  company  works  an  extinguishment  of  all  rent  for  said 
premises  from  the  time  of  its  occurrence,  notwithstanding  de- 
fendant continued  to  occupy  the  residue  of  said  lots  until  May  1, 
19 — .  But  if  it  was  the  understanding  that  the  railroad  might 
put  its  track  across  the  lots  in  the  event  of  its  electing  to  do 
so  on  completing  its  purchase,  and  defendant  held  under  that 
understanding,  then  putting  down  the  track  after  such  pur- 
chase would  not  amount  to  an  eviction. ' 5 

Indiana. 

If  you  find  from  the  evidence  that  at  the  time  complained 
of  the  plaintiff  was  in  lawful  possession  of  the  property  in 
question  and  that  for  any  cause  he  was  unlawfully  evicted, 
both  as  to  person  and  personal  property,  and  that  as  a  part 
of  said  eviction  of  plaintiff's  personal  property  the  same  became 
in  any  way  damaged  or  injured,  and  that  said  eviction  was  over 
the  protest  of  and  against  the  wish  of  this  plaintiff,  then  you 
would  be  authorized  in  finding  for  the  plaintiff  to  whatever 
extent  may  appear  from  the  evidence  said  personal  property  was 
damaged. 

It  is  proper  to  instruct  you  at  this  time,  also,  that  if  you 
find  from  the  evidence  that  there  was  obtained  in  a  duly  au- 
thorized court  of  a  justice  of  the  peace  a  judgment  for  possession 
against  this  plaintiff,  and  that  later  this  judgment  was  set 
aside  and  the  cause  reinstated,  and  later  upon  a  change  of  venue 
was  dismissed  at  the  cost  of  those  who  brought  the  possession 
suit,  such  setting  aside  of  the  default  and  reinstatement  restores 
the  parties  to  their  original  status  and  leaves  the  cause  un- 
determined as  to  their  real  rights,  and  that  in  such  event  the 
plaintiff  here  would,  in  law,  be  held  to  have  been  occupying 
the  premises  in  question  lawfully  and  with  right. 1 6 

Michigan. 

(1)  I  charge  you,  as  a  matter  of  law,  that  the  defendant, 
not  having  given  this  written  notice  to  quit,  as  he  was  required 
to  do  by  the  law  of  this  state,  in  evicting  plaintiff  at  the  time, 

IB  Price  v.  Pittsburgh,  Ft.  W.  &  l6  Smith  v.  Darrach,  Circuit 
C.  E.  Co.,  34  111  13.  Court,  Marion  County,  Indiana,  No. 

For  instructions  on  unlawful  de-      33262. 
tainer,  see  Kessel  v.  Mayer,  118  111 
App  267;  Fallon  v.  Murray,  4  Indian 
Terr  86,  64  SW  753. 
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and  in  the  manner  he  did,  was  without  authority  and  unwar- 
ranted in  law  in  so  doing. ' 7 

(2)  Two  witnesses  have  testified  as  to  the  rental  value  of 
those  premises  after  the  plaintiff  was  put  out.  One  says  that 
they  are  worth  $275  per  month  or  more,  but  the  computation  has 
been  made  at  $275,  which,  if  you  agree  with  him,  would  entitle 
the  plaintiff  to  a  verdict  of  $4,680.  The  second  witness  as  to 
values  swore  that  the  rental  value  was  less,  that  it  was  $250 
a  month,  which  is  $95  a  month  more  than  the  lease  provided 
for,  and  therefore  the  loss  would  be  $95  a  month  for  39  months, 
which  would  amount  to  $3,705,  if  I  have  figured  the  matter 
correctly. 

The  burden  of  proof  is  upon  the  plaintiff  in  regard  to  the 
amount  of  damages.  Your  verdict  will  be  for  the  plaintiff,  but, 
when  there  is  a  question  as  to  the  amount  of  damages,  the  de- 
fendant must  be  given  the  preference,  unless  the  plaintiff  has 
produced  testimony  more  convincing  than  that  of  the  defendant. 
In  regard  to  that  you  are  to  consider  the  reasonableness  of  the 
story,  the  experience  of  the  witnesses,  the  opportunities  they 
have  had  for  observation,  and  everything  that  any  experienced 
person  uses  in  his  own  mind  in  determining  as  to  the  probability 
of  the  story  that  is  told  by  any  one. ' 8 

Minnesota. 

(1)  If  you  find  that  there  was  an  eviction  made,  and  if  the 
plaintiff  was  obliged  to  leave  the  premises  before  he  otherwise 
would  have  under  his  agreement  and  under  the  law,  then  you 
may  proceed  to  another  phase  of  the  case  and  decide  whether 
or  not  all  the  circumstances  surrounding  the  transaction  entitle 
the  plaintiff  to  recover  what  are  known  as  punitive  or  exemp- 
plary  damages.  Punitive  or  exemplary  damages  are  by  way  of 
punishment,  to  punish  the  wrong-doer  for  what  he  has  done  and 
to  deter  him  from  committing  a  like  offense  in  the  future.  You 
must  take  all  the  facts  and  circumstances  into  consideration, 
and  then  award  such  an  amount  for  punitive  damages  as  you  feel 
would  be  justifiable  under  the  circumstances.  Punitive  damages 
are  only  allowable  when  one  does  an  act  maliciously.  But,  in 
the  contemplation  of  the  law,  where  one  interferes  with  the 
rights  of  another  knowingly  and  purposely,  if  at  the  same  time 
he  knows  it  is  wrong  and  unlawful,  then  in  contemplation  of  the 
law  that  is  malicious.  Punitive  damages  should  not  be  excessive, 
should  not  be  unreasonable.  They  should  be  fitted,  as  I  have 
already  said,  to  all  the  facts  and  circumstances  in  the  case,  taking 

1 7  Ludwigsen  v.  Larsen,  227  Mich  ' 8  Bookstein  v.  Dragunaitis,  239 
528,  198  NW  900.  Mich  65,  214  NW  219. 
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into  consideration  the  intent  and  purpose  and  motive  of  the  one 
who  is  charged  with  the  wrongful  conduct. ' 9 

(2)  Now,  it  is  the  claim  of  the  defendant  that  on  said  date 
of  the  attachment  the  plaintiff  told  K.  in  substance  to  take  his 
hat  and  coat  and  get  out  of  the  building,  and  that  it  would  be 
locked  up.  That  such  statement  was  made  in  the  presence  of  the 
deputy  sheriff,  and  said  K.  packed  up  his  belongings  because  of 
such  statement  by  the  plaintiff,  and  that  he  would  not  have 
moved  from  the  garage  but  for  such  orders  from  the  plaintiff. 
That  in  substance  is  the  claim  of  the  defendant  in  this  action. 

The  plaintiff  denies  that  he  ever  made  such  statement  to  K., 
and  in  fact  denies  he  had  any  talk  with  K.  previous  to  the  time 
K.  packed  up  preparatory  to  moving  out.  There  is  other  testi- 
mony tending  to  corroborate  the  claims  of  each  of  the  parties  in 
reference  to  whether  such  conversation  was  had. 

This  is  the  sole  and  only  question  for  you  to  decide ;  and  when 
you  have  agreed  upon  what  really  occurred  in  and  about  the 
garage  building  on  the  day  in  question,  you  have  decided  the 
lawsuit. 

I  instruct  you  that  every  person  is  presumed  to  intend  the 
results  of  his  own  deliberate  words  and  deeds,  and  if  you  find 
that  the  plaintiff  did  use  the  words  it  is  claimed  he  uttered  and 
they  were  of  such  a  nature  that  a  reasonable  person  would 
understand  he  intended  to  order  K.  out  of  the  building,  then 
you  have  a  right  to  assume  that  the  plaintiff  intended  to  do 
exactly  what  he  was  ordered  to  do.  Hence,  the  one  and  only 
question  for  you  to  decide  is  whether  the  plaintiff  used  the  words 
claimed  by  two  witnesses  and  disputed  by  others  to  be  actually 
spoken  by  him.  If  he  did  so  speak,  was  this  the  cause  of  K. 
going  out  of  the  building?  And  next,  did  the  plaintiff,  when  and 
if  he  spoke  these  words,  intend  K.  should  act  upon  them  and 
get  out  of  the  building  ?20 

New  York. 

A  physical  eviction  is  not  necessary  to  exonerate  the  tenant 
from  payment  of  rent,  but  if  the  landlord's  acts  are  of  so  pro- 
nounced and  offensive  a  character  as  to  create  a  nuisance,  which 
prevents  the  reasonable  use  of  the  premises  by  the  tenant,  such 
acts  will  justify  an  abandonment  of  the  premises  and  will  defeat 
an  action  for  subsequent  rent.21 

1 9  Lewis  v.  Minneapolis  Inv.  Co.,  2 '  Sully  v.  Schmitt,  147  NY  248, 
153  Minn  183,  190  NW  70.  41  NE  514,  49  AmSt  659. 

20  Donaldson  v.  Mona  Motor  Oil  See  also  Price  v.  Pittsburgh,  Ft. 
Co.,  193  Minn  283,  258  NW  504.  W.  &  C.  R.  Co.,  34  111  13. 


§  2094  INSTRUCTIONS—  CIVIL   ACTIONS  188 

Wisconsin. 

If  you  find  from  the  evidence  that  the  vibration  or  shaking 
of  the  building  in  which  defendant's  studio  was  situated,  which 
was  caused  by  the  conduct  of  the  automobile  company,  was 
such  that  the  defendant  was  thereby  prevented  from  properly 
carrying  on  her  work  as  a  glass  painter,  arid  her  paintings  there- 
by became  liable  to  be  damaged  or  destroyed,  and  said  premises 
thereby  made  unfit  for  the  purpose  of  an  art  studio,  so  that  she 
had  to  abandon  the  same,  then  the  defendant,  as  lessee,  was 
evicted  from  the  premises.22 

§  2094.    Sale  of  leased  premises  by  landlord. 

If  you  believe,  from  the  evidence,  that  one  G.  S.  I.  owned  the 
premises  in  question,  and  executed  a  lease  therefor  to  the  plain- 
tiff for  one  year,  with  the  privilege  of  renewing  for  one  or  more 
years,  provided  said  G.  S.  I.  did  not  sell  the  premises  before 
April  30,  19  —  ,  and  if  you  further  believe  from  the  evidence,  that 
the  premises  were  sold  by  said  G.  S.  I.  before  April  30,  19  —  , 
then  you  should  find  for  the  defendants.23 

§  2095.    Eff  ect  of  destruction  of  leased  premises. 

If  the  defendants  used  the  building  as  persons  of  ordinary 
care  and  prudence  would  have  done,  looking  to  its  character, 
size,  apparent  construction,  and  strength,  and  it  fell  down  in 
consequence  of  some  defect  in  its  structure,  or  on  account  of  a 
want  of  proper  thickness  of  the  wall,  or  on  account  of  the  ordi- 
nary decay  of  the  materials,  and  all  these  matters  were  unknown 
to  the  defendants,  and  could  not  have  been  discovered  by  reason- 
able and  ordinary  diligence,  the  verdict  should  be  for  the  de- 
fendants. 

*  *     * 

The  burden  of  proof  is  upon  the  defendants  to  show  that 
the  building  fell  in  consequence  of  ordinary  wear  and  tear; 
and  unless  they  do  show  that  the  fall  of  the  building  was  so 
caused,  the  verdict  should  be  for  the  plaintiffs. 

*  *     * 

If  the  fall  of  the  building  was  attributed  to  alterations  made 
in  the  building  by  the  defendants  in  connection  with  the  use 
thereafter  made  of  it  by  them,  the  plaintiffs  were  entitled 
to  recover. 


22  Wade  v.  Herndl,  127  Wis  544,          23  Sutherland  v.  Goodnow,  108  111 
107  NW  4,  5  LRA(NS)  855,  7  Ann      528,  48  AmRep  560. 
Gas  591. 
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If  the  fall  was  due  to  the  excessive  quantity  of  goods  stored 
in  the  building  by  the  defendants,  or  to  the  manner  in  which 
they  were  stored,  the  plaintiffs  were  entitled  to  recover.24 

§  2096.    Reserved. 

§  2097.    Termination  of  lease. 
Illinois. 

As  a  matter  of  law,  in  order  to  constitute  a  sale  of  real  estate 
within  the  meaning  of  the  clause  in  the  lease  introduced  in 
evidence  by  plaintiff,  it  is  not  necessary  that  a  deed  should 
actually  be  executed  and  delivered,  but  any  written  agreement 
by  or  under  which  a  party  may  enforce  the  making  and  delivery 
of  a  deed  of  conveyance,  and  in  pursuance  of  which  a  deed  is 
subsequently  executed  and  delivered,  is,  in  the  eyes  of  the  law, 
a  sale,  within  the  meaning  of  said  clause  in  said  lease.25 

Minnesota. 

If  you  believe  from  the  evidence  that  the  defendant  sought 
to  terminate  his  tenancy  before  the  expiration  of  his  lease  by 
substituting  a  third  person,  and  that  the  defendant,  on  leaving 
the  demised  premises,  tendered  the  rent  due  up  to  the  time  of 
leaving  and  also  tendered  the  key  of  the  premises,  and  that 
plaintiff  declined  to  receive  the  key  unless  defendant  would 
agree  to  make  good  the  rent  of  the  unoccupied  premises  until 
plaintiff  should  have  an  opportunity  of  renting  them,  such  con- 
ditional acceptance  of  the  key  did  not  have  the  effect  of  ter- 
minating the  tenancy  and  the  defendant  remained  liable  under 
the  lease  until  the  termination  thereof.26 

§  2098.    Holding  over. 

Alabama. 

If  the  minds  of  the  parties  did  not  meet  on  the  terms  of  a 
renewal  of  the  lease,  then  if  the  defendant  continued  to  occupy 
the  premises  after  October  1, 19 — ,  the  defendant  would  be  liable 
to  the  plaintiff  under  the  terms  of  the  original  lease.27 

Georgia. 

Now,  gentlemen,  if  you  find  for  the  plaintiff,  the  plaintiff  is 
contending  that  he  is  entitled  to  rent  on  the  premises  since  Sep- 
tember 10,  19 — .  The  law  provides  that  where  a  tenant  holds 
over  after  demand  is  made  and  after  suit  is  filed — plaintiff 
only  claimed  from  the  time  the  suit  was  filed — he  is  entitled  to 

24  Machen  v.  Hooper,  73  Md  342,  26  Nelson  v.  Thompson,  23  Minn 
21  A  67.  508. 

25  Sutherland  v.  Goodnow,  108  111  27  Birmingham  Purchasing  Co.  v. 
528,  48  AmRep  560.  Colvin,  219  Ala  662,  123  S  45. 
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recover  double  rent,  whatever  you  find  to  be  the  actual  value 
of  the  farm  from  September  10th  up  until  today,  whatever  the 
value  you  find  to  be,  then  you  would  double  that  and  add  that 
to  the  verdict,  if  you  find  for  the  plaintiff,  add  that  to  the  verdict 
there.28 

§  2099.    Surrender  of  leased  premises. 

A  surrender  takes  place  by  operation  of  law  when  the  parties, 
without  an  express  surrender,  do  some  act  which  implies  that 
they  have  mutually  agreed  to  consider  a  surrender  made.  And 
when  the  keys  are  delivered  and  the  possession  resumed  by  the 
plaintiff,  it  is  for  you  to  determine  whether  the  possession  is  of 
an  exclusive  character,  with  the  apparent  intention  of  keeping 
and  controlling  the  premises  as  plaintiff's  own  property,  to  the 

exclusion  of  the  tenant  in  case  the  tenant  desires  to  return. 

#     #     # 

Mere  negotiations  for  a  reduction  of  rent,  not  followed  up  by 
a  contract,  would  not  be  a  fact  in  itself  warranting  such  a  con- 
clusion of  a  surrender.  The  fact  of  turning  over  the  keys 
would  not  in  itself  be  sufficient.  But  you  gentlemen  are  to  deter- 
mine from  all  these  facts  and  all  these  circumstances  what  was 
in  the  minds  of  the  parties  at  this  time,  what  was  the  intention 
of  the  parties  in  this  contract  which  has  been  produced  here 
before  you.29 

§  2100.    Resumption  of  possession  by  landlord. 

It  is  not  every  entry  by  the  landlord  on  the  land  of  the  tenant 
that  will  constitute  a  resumption  of  possession  and  control.  In 
order  that  such  entry  amount  to  a  resumption  of  possession  it 
must  be  inconsistent  and  hostile  to  the  right  of  possession  of 
the  tenant,  and  a  mere  entry  on  the  premises  to  make  preserva- 
tive repairs,  or  for  any  other  purpose,  providing  same  is  made 
in  subserviency  to  the  estate  of  the  tenant,  and  without  inten- 
tion to  resume  possession  of  the  premises,  would  not  amount  to  a 
resumption  of  possession  and  control.  However,  any  entry  of  the 
landlord  hostile  to  the  right  of  possession  of  the  tenant  would 
be  a  resumption  of  possession  by  the  landlord.30 

§  2101.    Fraud  as  a  defense  to  action  for  rent. 
Arkansas. 

You  are  instructed  that  the  words  in  the  lease,  "200  acres 
more  or  less/'  do  not  of  themselves  constitute  a  covenant  or 

28  Craig  v.  Day,  92  GaApp  339,  88          3°  Goodman  v.  Republic  Inv.  Co. 
SE2d451.  (TexCivApp),  215  SW  466. 

29  Warren  v.   Smith,  92   Or  127, 
180  P  97. 
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warranty  that  there  is  such  a  quantity  of  land.  Before  you  can 
sustain  the  defendant's  theory  of  partial  failure  of  consideration, 
he  must  establish  by  a  preponderance  of  the  evidence  that  plain- 
tiff's assignor,  T.  J.  A.,  made  a  fraudulent  misrepresentation  to 
him  that  there  was  200  acres  of  open  land,  either  knowing  at 
the  time  that  there  was  a  smaller  quantity,  or  realizing  at  the 
time  that  he  did  not  actually  know  one  way  or  the  other,  and 
that  the  defendant  relied  thereon.3 ' 

Indiana. 

Generally  speaking,  the  defendant  in  this  case  would  have  a 
right  to  rely  upon  the  representations  of  the  plaintiff  or  its  duly 
authorized  agent  as  to  the  ownership  of  the  building  in  which 
the  particular  apartment  referred  to  was  located.  And  if  you 
find  from  a  fair  preponderance  of  the  evidence  that  plaintiff  or 
its  agent  falsely  represented  to  the  defendant  that  the  M.  Realty 
Co.  owned  and  operated  the  building  and  the  apartment  in  ques- 
tion, and  that  defendant  relied  upon  such  representations,  then 
this  would  be  a  material  representation,  and  its  falsity  would 
constitute  a  defense  to  this  action.  If,  however,  you  find  from 
the  evidence  that  such  false  representation  was  not  made  by 
plaintiff  or  its  agent  to  the  defendant,  and  further  that  plaintiff 
has  at  all  times  since  the  making  of  said  lease  been  able  and 
ready  and  willing  to  comply  with  all  the  terms  of  said  lease,  and 
that  defendant  has  failed  to  pay  the  rent  in  question,  or  any 
part  thereof,  then  your  verdict  should  be  for  the  plaintiff.  But 
it  is  for  you  to  determine  from  all  the  evidence  in  the  case 
whether  such  false  representations  were  made  on  the  part  of 
plaintiff  or  its  agent.32 

§  2102.    Set-off  for  rent. 

Under  the  second  paragraph  of  set-off,  even  were  there  no 
express  contract  to  the  effect  and  for  the  purpose,  yet  if  you 
find  plaintiff  did  use  the  office  room  of  defendant  as  charged 
and  received  the  value  of  its  use,  under  such  conditions  as 
defendant  would  reasonably  expect  to  be  paid  for  such  use,  and 
if  you  further  find  that  such  use  was  of  the  reasonable  value  of 
$35.00  per  month,  or  some  other  sum  as  may  have  been  shown 
by  the  evidence,  and  that  plaintiff  has  not  paid  defendant  for 
such  use,  then  your  verdict  should  be  for  the  defendant  on  such 
paragraph  in  such  sum  as  is  warranted  by  the  evidence ;  and  if 
there  has  been  a  long  and  unreasonable  delay  in  the  payment 

3  *  Young  v.  Bradshaw,  224  Ark  32  Seville  Realty  Co.  v.  Bosner, 
467,  274  SW2d  466.  Circuit  Court,  Marion  County,  Indi- 

ana, No.  39361. 
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thereof,  defendant  would  be  entitled  to  interest  on  such  moneys 
so  owed  at  the  rate  of  —  per  cent  per  annum  thereon  from  the 
time  when  such  moneys  or  any  portion  thereof  should  have 
been  paid. 

*     #     # 

Under  the  third  paragraph  of  defendant's  set-off,  should  you 
find  from  the  evidence  that  plaintiff  promised  and  agreed  to  pay 
to  the  defendant  the  sum  of  $6.00  per  week  for  the  use  and 
services  of  the  clerk  and  stenographer  of  defendant  and  that 
pursuant  to  such  agreement  plaintiff  did  use  such  stenographer 
and  clerk  and  such  services  for  a  period  of  82  weeks  or  any 
portion  thereof,  and  that  plaintiff  has  not  paid  for  the  same, 
then  under  the  allegations  of  such  paragraph  your  verdict  should 
be  for  the  defendant  at  the  rate  of  $6.00  per  week  for  each  week 
the  plaintiff  did  so  use  the  services  of  said  clerk  and  stenog- 
rapher, and  if  a  long  and  unreasonable  time  has  elapsed  in  the 
payment  of  such  money,  then  it  would  be  proper  to  add  to  the 
principal  thereof  interest  at  the  rate  of  —  per  cent  per  annum 
from  the  date  that  such  money  or  any  part  thereof  should  have 
been  paid.33 

§  2103.    Personal  injury  of  tenant. 
Indiana. 

In  all  cases  where  the  relation  of  landlord  and  tenant  exists 
there  is  a  duty  resting  upon  the  landlord  to  use  reasonable  and 
ordinary  care  to  keep  his  premises  in  a  safe  condition  and  not 
to  negligently  or  carelessly  permit  his  premises  to  come  into  a 
condition  that  will  endanger  the  life  or  limb  of  his  tenant,  and 
to  so  look  after  his  premises  as  to  not  negligently  or  carelessly 
suffer  the  same  to  become  dangerous.34 

Minnesota. 

[The  defendant  (landlord)  is  not  an  insurer  of  the  safety  of 
the  premises],  but  you  are  instructed  the  defendant  owed  the 
duty  to  the  plaintiff  as  a  tenant  to  use  that  care  which  an 
ordinarily  reasonable  and  prudent  person  would  use  in  the  same 
or  similar  circumstances  to  keep  and  maintain  the  stairs  [of  its 
apartment  house]  in  a  reasonably  safe  condition.35 

33  Hensley    v.    Hoosier    Pharma-  In  the  case  verdict  on  judgment 
ceutical   Co.,   Circuit  Court,  Marion  for  plaintiff  was  affirmed.    Plaintiff 
County,  Indiana,  No.  42817.  was  tenant  of  an  apartment  house 

34  Wolyn  v.  Sutton,  Circuit  Court,  and  fell  down  the  stairs  from  second 
Marion  County,  Indiana,  No.  39710.  floor  landing,  due  to  worn  and  de- 

35  Nubbe    v.    Hardy    Continental  fective  condition  of  top  step. 

Hotel  System,  225  Minn  496,  31  NW  The  first  part  of  the  instruction 
2d  332.  here  within  brackets  was  requested 
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North  Dakota. 

If  you  find  from  the  evidence  that  Mrs.  ML  voluntarily  placed 
herself  in  a  position  which  she  knew,  or  with  reasonable  care 
should  have  known,  was  dangerous,  she  cannot  recover.  A  per- 
son is  conclusively  presumed  to  be  aware  of  a  danger  which  she 
would  have  known  if  she  had  made  ordinary  use  of  her  own 
senses. 

If  you  find  from  the  evidence  that  Mrs.  M.  had  the  means 
of  knowing  that  the  boards  were  dangerous  if  they  were  pulled 
out  from  the  wall,  then,  you  are  instructed  that  under  the  law 
she  had  no  right  to  run  the  chance  of  injury  to  herself  by  trying 
to  get  the  jar  of  fruit,  and  your  verdict  in  that  event  must  be 
for  the  defendants.  *  *  * 

The  court  instructs  the  jury  that  one  who  voluntarily  places 
himself  in  a  position  of  danger,  knowing  the  situation  as  it 
exists,  and  knowing  at  the  time  how  he  might  avoid  the  danger 
to  himself  if  he  used  ordinary  care  for  his  own  protection,  is 
assumed  in  law  to  have  assumed  the  risk  of  the  situation  which 
he  voluntarily  goes  into.  Then  he  cannot  recover.36 

Utah. 

If  you  find  that  the  defendants  violated  the  ordinance  in 
question  by  failing  to  provide  fire  escapes  and  that  such  viola- 
tion, by  itself  or  in  connection  with  other  acts  of  negligence  on 
the  part  of  the  defendants,  was  the  proximate  cause  of  the 
injury  complained  of  by  the  plaintiff,  then,  in  case  the  jury  find 
that  such  injury  was  not  so  contributed  to  by  plaintiff's  own 
negligence,  she  is  entitled  to  recover.37 

§  2103A.    Personal  injury  to  third  persons. 

Georgia. 

If  a  building  were  defectively  constructed  by  a  predecessor  in 
title,  and  the  landlord  knew  or  by  the  exercise  of  reasonable  dili- 

by  defendant,  but  refused  by  trial  ment  passage-way  in  which  plaintiff 

court.  kept  canned  fruit,  as  she  desired  to 

It  was  held  the  refusal  was  not  secure   a  jar  of  fruit.    The  boards 

error  in  view  of  charge  given  here,  fell    on   her   and   injured   her.     She 

but  that  the  request  was  proper.  testified  that  the  hall  was  dimly  lit, 

36  McCullagh  v.  Furtune,  76  ND  and  judging  from  their  appearance 

669,  38  NW2d  771.  she   thought  the  boards  were  light 

In  the  case  cited,  judgment  on  ver-  fiber  or  plywood,  and   she  thought 

diet  for  the  plaintiff  was   affirmed,  she  could  move  them  away  from  the 

Plaintiff,    a    tenant    in    defendants'  cupboard  a  sufficient  distance  to  per- 

apartment  house,  attempted  to  move  mit  her  to  open  the  door  and  reach 

some  heavy  sheets  of  sheet  rock  or  in  and  get  a  jar  of  fruit, 

plaster  board  which  defendants  had  37  Wilcox   v.    Jamison,    55    Utah 

leaned  against  a  cupboard  in  a  base-  535,  188  P  638. 
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gence  could  have  known  of  its  improper  construction  before  the 
tenancy  was  created,  he  would  be  answerable  to  the  tenant,  or  to 
any  one  lawfully  on  the  premises  by  invitation  of  the  tenant,  for 
injuries  sustained  by  reason  of  his  failure  to  put  the  premises  in 
a  safe  condition  if  the  person  sustaining  the  injuries  could  not 
have  avoided  the  same  by  the  exercise  of  ordinary  care.38 

Ohio. 

Special  Charge  Before  Argument 

(1)  Now,  ladies  and  gentlemen  of  the  jury,  ...  at  this  time 
in  the  proceeding  each  party  has  the  right  to  ask  the  court  to 
give  the  ladies  and  gentlemen  of  the  jury  special  instructions 
on  the  law  applicable  to  the  case,  and  the  court  then  gives  those 
instructions  if  he  thinks  they  are  proper,  and  the  jury  must 
consider  those  instructions  together  with  all  the  other  instruc- 
tions in  the  case.  The  instructions  which  you  will  be  given  now 
are  reduced  to  writing  and  these  instructions  will  go  with  you, 
but  I  want  you  to  know  that  merely  because  they  are  in  writing 
is  no  reason  why  you  should  give  them  any  special  emphasis. 
You  should  consider  them  only  in  connection  with  all  the  other 
instructions  that  you  have  received  throughout  the  case,  and 
the  instructions  which  you  will  receive  before  the  case  finally 
goes  to  you. 

Upon  request  of  the  plaintiff  I  charge  you  specifically  as 
follows : 

I  charge  you  as  a  matter  of  law  that  where  there  is  a  duty 
imposed  by  ordinance  upon  a  receiver  of  a  building  to  provide 
lighting  facilities  for  the  stairways  during  specified  hours  of  the 
night,  and  adequate  light  is  lacking  because  of  the  receiver's 
violation  of  such  ordinance,  and  the  tenant's  guest  attempting 
to  ascend  a  stairway  in  semi-darkness,  using  such  degree  of  care 
for  his  safety  as  persons  of  ordinary  care  are  accustomed  to 
use  under  the  same  or  similar  circumstances,  he  is  not  negligent 
in  attempting  to  ascend  such  stairway. 

I  charge  you  as  a  matter  of  law  that  if  an  ordinance  in  spe- 
cific terms  imposes  a  duty  upon  a  receiver  [or  owner]  of  a  cer- 
tain type  of  building  to  provide  facilities  therein  for  the  safety 
of  persons  using  the  stairway  of  said  building,  the  mere  fact 
that  a  receiver  [owner]  has  leased  the  entire  building  to  another 
does  not  relieve  him  of  that  duty. 

I  charge  you  as  a  matter  of  law  that  if  the  plaintiff  was  free 
from  negligence  which  directly  caused  or  contributed  to  his 

38  Shockley  v.  Nunnally,  99  Ga  Interesting  irrelevant  fact:  this 
App  385,  108  SE2d  743.  was  the  fourth  appearance  of  this 

case  before  this  court. 
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injuries,  but  the  defendant  was  negligent  in  failing  to  provide 
adequate  and  sufficient  lighting  for  the  stairway  in  question,  and 
his  negligence  contributed  directly  in  the  slightest  degree  to 
cause  the  injury  to  plaintiff,  then  you  must  return  a  verdict  for 
the  plaintiff. 

General  Charge 

Ladies  and  gentlemen  of  the  jury:  This  is  an  action  in  which 
the  plaintiff,  H.  E.  P.,  claims  that  on  the  third  day  of  March, 
19 — ,  he  sustained  certain  injuries  as  the  result  of  falling  down 
the  rear  steps  of  an  apartment  house  located  in  the  neighborhood 

of Street  and Avenue,  in  the  city  of  Cleveland.    The 

action  is  brought  against  A.  E.  W.,  who  was  receiver  of  the 
property  at  the  time.  .  .  . 

It  is  admitted  that  at  the  time  he  took  over  the  receivership  a 
Mrs.  H.  was  the  sole  tenant  in  the  building  and  that  the  only 
one  with  whom  the  defendant  had  any  direct  contact  was 
Mrs.  H.,  but  that  Mrs.  H.  sub-rented  various  parts  of  this  apart- 
ment house  to  various  tenants  of  hers  and  that  among  those 
tenants  was  a  couple  whom  we  know  in  this  case  as  a  Mr.  and 
Mrs.  W.  It  is  also  admitted  that  the  W.'s  occupied  a  suite  upon 
one  of  the  upper  floors  of  the  building,  to  which  access  was 
had  by  two  distinct  stairways,  one  a  front  stairway  and  the 
other  a  rear  stairway. 

The  plaintiff  claims  that  on  March  3,  19 — ,  he  was  an  invited 
guest  of  the  W.'s,  having  been  asked  to  come  there  for  dinner ; 
that  he  came  there  through  the  rear  stairway  and  was  in  the 
W/s  apartment  for  a  while  when  he  left  upon  an  errand,  and 
that  after  the  errand  was  performed  he  proceeded  to  return  to 
the  apartment,  and  he  claims  that  he  used  the  rear  stairway 
to  make  his  return.  He  claims  that  as  he  approached  the  stair- 
way it  was  at  that  state  of  darkness  where  the  stairs  were 
discernible,  and  that  he  proceeded  up  the  stairway  when  he 
says  his  foot  struck  something,  he  slipped  and  he  fell  and  he 
sustained  the  injuries  that  he  claims  he  suffered  at  that  time. 

Plaintiff  claims  that  the  steps  were  not  sufficiently  lighted; 
that  the  law,  by  reason  of  a  municipal  ordinance,  required  the 
defendant  to  provide  sufficient  and  adequate  light  upon  this 
stairway,  and  that  the  defendant's  failure  to  provide  that  light 
was  negligence,  .  .  . 

Now,  those  claims  by  the  plaintiff,  ladies  and  gentlemen, 
are  denied  by  the  defendant,  .  .  .  and  he  goes  further  and 
says  that  the  plaintiff  himself  was  negligent,  and  that  the 
plaintiff's  own  negligence  contributed  in  whole  or  in  part  in 
bringing  about  his  injuries  by  way  of  proximate  cause,  and  he 
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claims  that  that  negligence  consisted,  first,  of  walking  up  the 
stairway  at  the  time,  when,  in  the  exercise  of  ordinary  care, 
under  those  conditions,  he  shouldn't  have  walked  up  those  stair- 
ways, and,  second,  that  because  there  was  a  choice  of  stair- 
ways, he  might  have  used  either  the  rear  or  the  front  stair- 
way, the  defendant  contends  that  the  plaintiff  failed  to  exercise 
ordinary  care  for  his  own  safety  in  choosing  the  rear  stairway, 
and,  that  choice  being  negligence,  was  a  part  of  the  proximate 
cause  of  the  injury  which  he  sustained.  .  .  . 

The  first  question,  it  seems  to  me,  is,  was  the  defendant 
negligent?  The  court  says  to  you  as  a  matter  of  law,  ladies 
and  gentlemen,  that,  by  reason  of  an  ordinance  of  the  city  of 
Cleveland  at  the  time  in  force  and  effect,  it  was  the  duty  of 
the  defendant  to  provide  the  rear  stairway  with  sufficient  light, 
either  natural  or  artificial,  and  an  artificial  light  should  have 
been  kept  burning  while  the  building  was  served  by  the  stair- 
way for  persons  who  occupied  the  building  at  that  time.  It, 
therefore,  becomes  important  for  you  to  consider  whether  that 
stairway  was  provided  with  sufficient  light.  If  you  find  as  a 
matter  of  fact  that  the  stairway  was  not  provided  with  sufficient 
light,  then,  the  court  says  to  you,  as  a  matter  of  law,  that  the 
failure  to  provide  the  stairway  with  sufficient  light  constituted 
negligence,  and,  if  you  find  by  the  preponderance  of  the  evidence, 
that  insufficient  light  was  provided  by  this  defendant  on  that 
stairway,  then  you  must  find  in  that  respect  that  the  defendant 
was  negligent. 

Furthermore,  ladies  and  gentlemen,  if  you  find  that  the  defend- 
ant was  negligent,  you  must  consider  whether  negligence  on 
his  part  was  the  proximate  cause  of  the  plaintiff's  injuries. 
[The  court  defines  proximate  cause.] 

If,  ladies  and  gentlemen,  you  find  that  the  defendant  was 
not  negligent,  then  it  is  your  duty  immediately  to  return  a 
verdict  in  favor  of  the  defendant.  If,  on  the  other  hand,  you 
find  that  the  defendant  was^  negligent,  but  that  his  negligence 
was  not  the  proximate  cause  of  the  plaintiff's  injuries,  then, 
too,  it  is  your  duty  forthwith  to  return  a  verdict  in  favor  of  the 
defendant,  but  if  you  find  that  the  defendant  was  negligent,  and 
that  his  negligence  was  the  proximate  cause  of  the  plaintiff's 
injuries,  then,  the  plaintiff  is  entitled  to  a  verdict  at  your  hands, 
unless  the  evidence  also  shows  that  the  plaintiff's  injuries 
were  in  part  or  in  whole  proximately  caused  by  his  own  failure 
to  exercise  ordinary  care  for  his  own  safety.  .  .  . 

It  is  claimed  that  the  plaintiff  failed  to  exercise  ordinary  care 
for  his  own  safety  for  two  reasons.  First,  it  is  claimed  that 
in  walking  up  the  stairs  at  that  time  of  the  day  and  under 
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conditions  then  prevailing,  he  failed  to  exercise  ordinary  care 
for  his  own  safety,  and  you,  ladies  and  gentlemen,  must  deter- 
mine that  for  yourselves.  You  must  ask  yourselves,  in  walking 
up  those  stairs  did  he  act  as  a  man  of  ordinary  prudence  and 
caution  customarily  acts  under  the  same  or  similar  circum- 
stances? If  he  did,  then  he  would  not  be  negligent.  If,  how- 
ever, his  conduct  was  inconsistent  with  that  standard  of  care, 
then  his  conduct  would  constitute  negligence. 

Furthermore,  it  is  claimed  that  he  was  negligent  in  the  sense 
that  he  assumed  the  risk  by  choosing  the  rear  stairway  rather 
than  the  front  stairway,  which  was  then  available,  and  then, 
again,  ladies  and  gentlemen,  you  must  judge  him  in  terms  of 
the  ordinary  care  exercised  by  persons  of  ordinary  prudence 
and  caution  under  the  same  or  similar  circumstances.  If  you 
find  that  the  selection  of  the  rear  stairway,  under  all  the  facts 
and  circumstances  then  governing  and  pertaining,  was  consistent 
with  the  exercise  of  ordinary  care  for  one's  safety,  by  a  person 
of  ordinary  prudence  and  caution,  under  the  same  or  similar 
circumstances,  then  the  selection  of  that  stairway  would  not 
constitute  negligence.  If,  however,  you  find  that  the  selection 
of  that  stairway  under  those  facts  and  circumstances  was  in- 
consistent with  the  standard  of  care  which  a  person  of  ordinary 
prudence  and  caution  exercises  for  his  own  safety  under  those 
or  similar  circumstances,  then  you  must  find  that  by  selecting 
those  stairs  the  plaintiff  had  assumed  those  risks  which  ordinary 
prudence  and  caution  might  have  foreseen,  and  the  selection 
of  the  stairway  was  inconsistent  with  ordinary  care,  then  you 
must  find  that  the  plaintiff  was  negligent  as  to  his  own  safety  ; 
but,  ladies  and  gentlemen,  mere  negligence  upon  the  part  of  the 
plaintiff  does  not  bar  his  recovery  any  more  than  mere  negli- 
gence upon  the  part  of  the  defendant  gives  him  a  right  to  recover. 
The  negligence  becomes  meaningful  only  if  it  contributes  to 
the  proximate  cause  of  the  injuries,  and  the  same  test  applies 
to  the  negligence  of  the  plaintiff,  if  any,  as  must  be  applied  to 
the  negligence  of  the  defendant,  if  any ;  and  the  negligence  of  the 
plaintiff  does  not  bar  the  plaintiff's  recovery  unless  it  contrib- 
uted by  way  of  proximate  cause  to  the  injuries  of  which  he 
complains. 

If  you  find  that  negligence  upon  the  part  of  the  plaintiff 
contributed  to  the  proximate  cause  of  his  injuries,  it  is  your 
duty  to  find  in  favor  of  the  defendant.  If,  however,  you  find 
that  the  plaintiff  did  exercise  ordinary  care  for  his  own  safety, 
or  that,  if  he  failed  to  exercise  ordinary  care,  such  failure  did 
not  contribute  to  his  injuries,  then,  ladies  and  gentlemen,  he  is 
entitled  to  a  verdict  at  your  hands,  and  at  that  point  in  your 
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deliberations,  if  you  reach  that  point,  it  becomes  necessary  for 
you  to  consider  what  injuries,  if  any,  the  plaintiff  sustained.39 
(2)  Briefly  stated,  this  petition  says  that  on  the  sixth  day  of 
April,  19 — ,  the  plaintiff  was  walking  along  the  pavement  on 
Fourth  Street  in  front  of  the  building  in  question,  when  a  glass, 
a  large  pane  of  glass,  was  caused  to  fall  from  a  window  on  the 
sixth  floor,  striking  the  plaintiff  with  great  force  and  inflict- 
ing injuries.  She  says  that  the  glass  fell  because  it  was  in  a 
dangerous,  defective  and  unsafe  condition. 

*  #     # 

To  that  petition  defendant,  L.,  the  owner  of  the  premises, 
admits  that  he  is  the  owner  of  the  premises ;  that  on  the  occa- 
sion in  question  the  plaintiff  was  struck  by  the  falling  glass, 
which  fell  from  an  upper  window  of  the  premises ;  he  says  that 
he  had  leased  the  premises  to  S.,  who  was  to  keep  the  interior  of 
the  building,  including  the  window  glass,  in  repair,  and  denies 
that  the  building  was  in  a  dangerous,  defective  and  unsafe 
condition  when  S.  was  given  possession  of  it,  and  he  denies 
that  the  disrepair  of  the  window  was  known  to  him,  or  that 
he  allowed  the  same  to  continue  in  a  dangerous  condition.  For 
a  second  defense,  he  says  that  since  June  1,  19 — ,  he  has  not 
been  in  possession  or  control  of  the  premises. 

To  that  answer  the  plaintiff  has  filed  a  reply,  admitting  there 
was  a  lease  from  L.  to  S.,  who  was  to  keep  the  interior  in  repair, 
and  that  the  landlord  was  to  keep  the  exterior  in  repair,  and 
denies  every  other  allegation  inconsistent  with  the  petition. 

*  #     # 

The  lease  between  the  parties,  being  in  writing,  its  construc- 
tion is  for  the  court,  and  I  say  to  you  from  the  writing  and 
from  the  construction  put  upon  the  lease  by  the  conduct  of  the 
parties,  that  the  matter  of  any  repairs  to  the  window  cord  in 
question  was  the  obligation  of  the  defendant,  L.,  under  the 
terms  of  the  lease.  Evidence  has  been  received  of  the  replace- 
ment of  the  cords  by  chains  after  the  occurrence  in  question. 
This  evidence  must  not,  however,  be  regarded  by  you  as  evi- 
dence of  negligence,  but  such  evidence  has  been  submitted  by 
me  solely  as  bearing  upon  the  construction  of  the  lease  by  the 
conduct  of  the  parties  in  reference  to  whether  repairs  of  the 
window  cord  are  an  outside  rather  than  an  inside  repair,  under 
the  terms  of  the  lease. 

*  *     * 

It  was  the  duty  of  the  defendant,  L.,  as  the  owner  of  the 

39  Page  v.  Wieland,  137  OhSt  198, 
28  NE2d  583,  affirming  judgment 
for  plaintiff. 
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premises  and  under  the  lease  in  question  to  maintain  his  prop- 
erty in  such  condition  that  it  would  not  be  dangerous  to  per- 
sons traveling  on  the  sidewalk  adjacent  to  such  premises,  and 
in  order  to  perform  such  duty,  to  make  or  cause  to  be  made 
such  inspection  as  an  ordinarily  careful  person  would  make  to 
be  informed  of  any  defects  that  require  repairs,  and  if  such 
repair  was  required,  to  make  the  same.  A  failure  to  perform 
such  duty  on  his  part  constitutes  negligence,  for  which  there 
may  be  a  recovery  if  any  injury  is  sustained  by  a  pedestrian 
on  the  sidewalk  as  the  proximate  result  thereof.40 

§  2104.    Negligent  waxing  of  floors. 

How  do  you  judge  negligence?  How  do  you  judge  contribu- 
tory negligence?  So  far  as  this  case  is  concerned,  the  standard 
is  of  the  ordinarily  reasonably  prudent  man  under  like  circum- 
stances. What  would  the  ordinarily  reasonably  prudent  man  do 
as  the  owner  of  an  apartment  house?  And  there  you  have  the 
only  test  that  I  can  give  you ;  and  that  test  is  based  on  your 
good  judgment  and  your  experience  and  your  common  sense  of 
how  the  ordinarily  prudent  person  would  act  under  like  circum- 
stances ;  whether  he  is  in  the  position  of  the  defendant  or  the 
agent  or  the  servant,  or  the  employee  of  the  defendant;  or 
whether  he  is  in  the  position  of  the  plaintiff. 

I  instruct  you  that  the  defendant  has  a  right  to  use  wax  on 
the  floor  of  the  hallway.  The  defendant  was  not  an  insurer  of 
plaintiff's  safety  while  using  the  floor,  but  it  was  the^  duty  of 
the  defendant,  or  his  caretaker  after  or  while  waxing  it  to  use 
ordinary  care,  that  is,  that  degree  of  care  usually  exercised  by 
an  ordinarily  prudent  person  engaged  in  the  same  line  of  work, 
to  maintain  the  floor  in  a  reasonably  safe  condition  for  the  use 
of  persons  who  might  use  the  hallway,  having  a  right  so  to  do. 

And  I  give  it  to  you  as  a  rule  of  law  that  the  duty  of  the 
owner  of  this  building  to  his  invitees  or  licensees  is  to  use  rea- 
sonable care  to  keep  the  corridors  in  the  building  in  a  reasonably 
safe  condition  with  respect  to  those  who  exercise  ordinary  care 
in  the  use  of  the  corridors.  Now,  there  is  your  test.41 

§2105.    Property  damage  —  From  steam  escaping  in  apart- 
ment.42 

Ordinarily  the  relation  of  landlord  and  tenant  imposes  no 
duty  whatever  upon  the  landlord  to  make  any  repairs  or  to 
keep  the  premises  safe  unless  he  expressly  agrees  to  do  so.  But 

40Friedl  v.  Lackman,  136   OhSt         4I  Daigle  v.  Berkowitz,  273  Mich 
110;  23  NE2d  950,  affirming  judg-      140,  262  NW  652. 
ment  for  plaintiff.  42  See  also  §  3020,  infra. 
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this  does  not  give  the  right  or  license  to  a  landlord,  after  occu- 
pancy of  his  premises  by  a  tenant,  to  do  an  act  of  negligence 
or  create  an  unsafe  condition  which  may  result  in  hurt  or 
damage  to  such  tenant  or  his  property.  And  if  in  this  case  you 
find  from  the  evidence  that  after  the  plaintiff  had  rented  and 
occupied  the  apartment  in  question,  the  defendant  committed 
an  act  of  negligence  or  created  by  his  acts  a  dangerous  condi- 
tion which  proximately  resulted  in  damage  to  plaintiff's  property 
and  to  which  no  negligence  of  her  own  contributed,  then  your 
verdict  should  be  for  the  plaintiff  in  such  sum  as  the  facts,  dis- 
closed by  the  evidence,  justify. 

*  *     * 

If  you  find  from  the  evidence  that  the  plaintiff  had  equal  or 
greater  knowledge  than  the  defendant  or  his  agent  of  the  condi- 
tion of  the  premises  in  question  which  brought  about  the  dam- 
age to  her  property,  if  you  find  it  was  damaged,  and  that  she 
failed  to  act  upon  such  knowledge  and  thereby  proximately 
contributed  to  her  own  damages,  then  the  court  instructs  you 
that  the  plaintiff  cannot  recover  as  against  said  defendant,  and 
your  verdict  should  be  for  said  defendants. 

*  *     * 

If  you  find  from  the  evidence  that  the  defendant  B.,  or  his 
agent,  knew,  when  the  plaintiff  rented  the  premises  in  question, 
that  the  said  radiator  had  been  detached  from  the  pipes,  but 
you  further  find  that  steam  would  not  escape  from  said  pipes  as 
long  as  said  valve  or  stop-cock  in  said  pipes  was  kept  closed, 
and  that  the  defendant,  or  his  agent,  did  not  know  and  had  no 
notice  or  warning  that  said  valve  or  stop-cock  was  open,  if  you 
find  from  the  evidence  that  it  was  open,  and  that  plaintiff  knew 
of  such  condition  and  permitted  it  by  her  own  acts  to  remain 
open  until  the  steam  was  turned  into  them,  then  the  court 
instructs  you  that  the  plaintiff  cannot  recover  in  this  case  and 
your  verdict  should  be  for  the  defendant. 

*  *     * 

If  you  find  from  the  evidence  that  the  plaintiff  rented  the 
apartment  belonging  to  the  defendant  B.,  as  alleged  in  the  com- 
plaint, and  if  you  further  find  from  the  evidence  that  at  the 
time  plaintiff  rented  said  apartment  there  was  a  hidden  defect 
in  said  apartment  and  that  said  defect  was  dangerous  to  plain- 
tiff's property,  and  if  you  further  find  that  defendant,  or  the 
agent  of  defendant,  if  you  find  there  was  an  agent,  had  knowl- 
edge of  the  existence  of  said  defect  and  did  not  disclose  the 
existence  of  said  defect  to  plaintiff,  and  if  you  further  find  that 
plaintiff  did  not  know  of  the  existence  of  said  defect,  and  that 
by  reason  of  said  defect  plaintiff  was  damaged,  as  alleged  in  the 


LANDLORD   AND  TENANT  §  2106 

complaint,  and  that  no  negligence  of  her  own  contributed  thereto, 
then  it  is  your  duty  to  find  for  the  plaintiff  and  assess  her 
damages  in  such  sum  as  under  the  evidence  and  instructions  of 
the  court  is  warranted.43 

§  2106.    From  water  allowed  to  run  from  upper  to  lower 

floor. 

Indiana. 

The  fact  that  the  defendant  H.  was  a  tenant  of  one  J.  did 
not  lessen  or  alter  the  right  of  plaintiff  to  the  use  and  enjoy- 
ment of  the  premises  occupied  by  plaintiff  free  from  damage 
by  the  negligent  use  or  acts,  if  any,  of  the  portion  of  the  prem- 
ises occupied  by  defendant  H.  The  defendant  H.  had  no  right 
to  rely  upon  his  landlord  J.  to  put  or  keep  the  premises  of  said 
H.  in  proper  repair.  Such  duty  was  the  duty  of  the  defendant 
H.,  in  the  absence  of  a  special  agreement  between  H.  and  J. 
that  J.  would  make  repairs. 


It  was  the  duty  of  the  defendant  H.  to  use  reasonable  diligence 
to  keep  the  steam  radiators,  and  the  pipes  carrying  water  there- 
from, in  such  condition  that  such  radiators  would  not  overflow 
and  cause  water  to  fall  upon  the  goods  of  the  plaintiff  to  its 
damage.  If  you  find  from  the  evidence  that  the  defendant  H. 
negligently  failed  to  keep  the  radiators  and  pipes  conveying 
the  water  therefrom,  in  the  room  where  the  overflow  of  water, 
mentioned  in  the  evidence,  occurred,  if  you  find  there  was  such 
overflow,  and  if  you  further  find  that  because  of  such  fact, 
if  it  be  a  fact,  water  did  overflow  from  said  radiator  and  leak 
through  the  floor  and  come  upon  the  property  of  the  plaintiff 
described  in  the  complaint,  and  if  you  further  find  that  the 
damage  to  the  goods  of  the  plaintiff,  mentioned  in  the  complaint, 
proximately  resulted  from  said  overflow,  then  I  instruct  you 
that  your  verdict  in  this  cause  should  be  for  the  plaintiff.44 

Ohio. 

The  jury  is  instructed  that  if  you  find  the  water  which  came 
down  upon  plaintiff's  panels  or  merchandise  originated  or  came 
from  an  overflow  or  break  in  the  water  pipes  on  the  fifth  floor 
of  the  Poland  Building  caused  damage  to  plaintiff's  merchandise 
on  the  first  floor,  and  you  further  find  that  at  the  time  the 
entire  fifth  floor  of  the  Poland  Building  was  in  the  exclusive 

43  Waddie  v.  Brinkmeyer,  Circuit  44  Gordon  Little  Co.  v.  Hirt,  Cir- 
Court,  Marion  County,  Indiana,  No,  cuit  Court,  Marion  County,  Indiana, 
40389.  No.  30913. 
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possession  and  control  of  another  tenant  of  the  Poland  Building, 
then  I  charge  you  that  your  verdict  must  be  for  the  defendant.45 

§  2107.    From  fire. 

You  are  instructed  that  if  you  believe  from  the  preponderance 
of  the  evidence,  and  under  the  instructions  of  this  court,  that 
the  plaintiffs  were  in  the  exercise  of  ordinary  care  for  the 
preservation  and  care  of  their  property  at  the  time  of  and  im- 
mediately before  and  long  prior  to  the  fire  in  question,  and  that 
the  defendants,  through  their  agent  and  servant,  were  in  the 
exclusive  possession  and  control  of  the  boiler  room  and  heating 
plant  or  apparatus  in  the  basement  of  the  building  in  questior 
just  prior  to  the  time  of  the  commencement  of  the  fire  and  for 
a  long  time  prior  thereto,  and  that  the  said  fire  originated  and 
started  in  the  said  boiler  room;  and  if  you  further  find  that 
all  other  persons  were  absent  from  the  boiler  room  at  the  time 
of  and  immediately  preceding  said  fire  and  for  a  long  time  prior 
thereto,  and  had  nothing  whatsoever  to  do  with  said  boiler  room 
or  its  contents,  including  the  heating  apparatus;  and  if  you 
further  find  from  the  evidence  that  the  occurrence  of  the  fire 
as  such  an  event  as  does  not  ordinarily  occur  if  due  care  was 
used  by  the  defendants  in  operating  and  maintaining  said  boiler 
room  and  heating  apparatus,  then,  in  such  case,  the  law  is  that 
there  arises  a  presumption  [an  inference]  of  negligence  on  the 
part  of  the  defendants. 

#     #     * 

You  are  instructed  that  you  are  not  at  liberty  to  guess  or 
conjecture  that  the  occurrence  in  question  may  have  happened 
because  of  some  negligence  of  the  defendants,  but  unless  you 
believe  from  a  preponderance  of  the  evidence  that  the  occurrence 
happened  through  some  alleged  negligence  of  the  defendants, 
then,  you  should  find  the  defendants  not  guilty.  No  presump- 
tion that  the  defendants  were  negligent  arises  solely  because 
the  fire  occurred.46 

45  Poland  v.  Wuest,  36  OhApp  204,  loquitur  under  the  circumstances  of 
172  NE  836.  the  case. 

46  Edmonds   v.    Heil,   333    IllApp  The  first  part  of  the  instruction 
497,  77  NE2d  863.  Driven  here  was  known  as  plaintiff's 

This  was  an  action  by  tenants  to  instruction  No.  3,  and  the  latter  part 

recover  damages  for  destruction  of  of  the  instruction  was  given  at  the 

furniture   and   other   goods   as   the  request  of  the  defendant.  Defendant 

result  of   a  fire   which   apparently  claimed  that  plaintiff's  No.   3   was 

originated   in  the  basement   of   an  inconsistent    with    the    instruction! 

apartment  house.   Judgment  on  ver-  given  on  behalf  of  defendant   and 

diet  for  plaintiffs  was  affirmed.    It  was  erroneous.   This  contention  was 

was  held  the   trial   court  correctly  rejected  by  the  appellate  court, 
applied    the    doctrine    of    res    ipsa 
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§  2108.    From  leaky  roof. 

If  you  believe  from  the  evidence  that  the  defendant  undertook, 
through  an  independent  contractor,  to  make  the  roof  over  the 
H.  D.  Co.  water-tight,  and  that  the  contractor  failed  to  complete 
the  work  and  left  the  roof  in  such  condition  that  great  damage 
to  plaintiff's  stock  and  fixtures  would  likely  ensue,  and  that 
defendant  knew  this,  then  the  court  charges  you  that  a  duty 
would  rest  on  the  defendant  to  exercise  reasonable  care  to 
remedy  that  condition,  and  if  you  are  further  reasonably  satis- 
fied from  the  evidence  that  the  defendant  negligently  failed  to 
perform  that  duty,  and  as  a  proximate  consequence  plaintiff's 
stock  and  fixtures  were  damaged,  then  the  plaintiff  is  entitled 
to  recover. 

*     *     * 

The  provision  in  the  lease  that  the  lessor  shall  not  be  liable 
for  any  damages  caused  by  rain  or  wind  would  not  exempt  the 
defendant  from  liability  from  damages  proximately  caused  by  a 
voluntary  and  negligent  repairing  of  the  premises  by  the  lessor, 
even  though  it  was  by  means  of  rain  that  the  damage  resulted.47 

§  2109.    From  shortage  of  water. 

You  can  allow  the  defendant  no  damages  claimed  in  evidence 
to  have  been  sustained  by  defendant's  stock  by  reason  of  poor 
or  insufficient  water,  nor  can  you  allow  any  damages  by  reason  of 
the  tenant  having  to  haul  from  neighbors,  if  the  tenant  did  so 
haul  water.48 

§  2110.    Tenant  conducting  manufacturing  business. 

It  is  in  evidence,  and  not  denied,  that  the  property  described 
in  the  petition  had  been  leased  by  the  original  owner,  R.  S.  G., 
in  her  lifetime  to  the  A.  C.  Co.  in  19 — ,  for  a  term  of  years,  and 
that  renewals  thereof  for  various  successive  periods  were  made 
first  by  her  executor  after  her  death,  and  secondly  by  certain 
trustees  appointed  by  all  the  beneficiaries  of  her  estate,  and 
finally  by  a  corporation  in  which  the  title  to  this  and  other  lands 
belonging  to  her  estate  was  vested ;  that  in  all  these  transactions 
with  R.  S.  G.  and  the  G.  estate  in  making  these  successive  leases 
the  A.  C.  Co.  was  represented  by  the  defendant,  W.  D.  G.,  its 
president  and  general  manager ;  that  during  all  this  period  the 
A.  C.  Co.  was  engaged  in  the  manufacture  of  sal  soda,  and  the 

47Cairnes  v.  Hillman  Drug  Co.,  48  Wright  v.  Norris,  193  la  757, 
214  Ala  545,  108  S  362.  187  NW  482. 

Damage  from  falling  tank,  see 
Van  Dam  v.  Doty-Salisbury  Co.,  218 
Mich  32,  187  NW  285,  29  ALR  729. 
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possession  and  control  of  another  tenant  of  the  Poland  Building, 
then  I  charge  you  that  your  verdict  must  be  for  the  defendant,45 

§  2107.    From  fire. 

You  are  instructed  that  if  you  believe  from  the  preponderance 
of  the  evidence,  and  under  the  instructions  of  this  court,  that 
the  plaintiffs  were  in  the  exercise  of  ordinary  care  for  the 
preservation  and  care  of  their  property  at  the  time  of  and  im- 
mediately before  and  long  prior  to  the  fire  in  question,  and  that 
the  defendants,  through  their  agent  and  servant,  were  in  the 
exclusive  possession  and  control  of  the  boiler  room  and  heating 
plant  or  apparatus  in  the  basement  of  the  building  in  questior 
just  prior  to  the  time  of  the  commencement  of  the  fire  and  for 
a  long  time  prior  thereto,  and  that  the  said  fire  originated  and 
started  in  the  said  boiler  room;  and  if  you  further  find  that 
all  other  persons  were  absent  from  the  boiler  room  at  the  time 
of  and  immediately  preceding  said  fire  and  for  a  long  time  prior 
thereto,  and  had  nothing  whatsoever  to  do  with  said  boiler  room 
or  its  contents,  including  the  heating  apparatus;  and  if  you 
further  find  from  the  evidence  that  the  occurrence  of  the  fire 
as  such  an  event  as  does  not  ordinarily  occur  if  due  care  was 
used  by  the  defendants  in  operating  and  maintaining  said  boiler 
room  and  heating  apparatus,  then,  in  such  case,  the  law  is  that 
there  arises  a  presumption  [an  inference]  of  negligence  on  the 
part  of  the  defendants. 

*     *     * 

You  are  instructed  that  you  are  not  at  liberty  to  guess  or 
conjecture  that  the  occurrence  in  question  may  have  happened 
because  of  some  negligence  of  the  defendants,  but  unless  you 
believe  from  a  preponderance  of  the  evidence  that  the  occurrence 
happened  through  some  alleged  negligence  of  the  defendants, 
then,  you  should  find  the  defendants  not  guilty.  No  presump- 
tion that  the  defendants  were  negligent  arises  solely  because 
the  fire  occurred.46 

45  Poland  v.  Wuest,  36  OhApp  204,  loquitur  under  the  circumstances  of 
172  NE  836.  the  case. 

46  Edmonds   v.    Heil,    333   IllApp  The  first  part  of  the  instruction 
497,  77  NE2d  863.  given  here  was  known  as  plaintiff's 

This  was  an  action  by  tenants  to  instruction  No.  3,  and  the  latter  part 

recover  damages  for  destruction  of  of  the  instruction  was  given  at  the 

furniture   and    other   goods    as   the  request  of  the  defendant.  Defendant 

result  of   a  fire   which   apparently  claimed  that  plaintiff's  No.  3   was 

originated   in  the   basement   of   an  inconsistent    with    the    instruction 

apartment  house.   Judgment  on  ver-  given  on  behalf  of  defendant  and 

diet  for  plaintiffs  was  affirmed.    It  was  erroneous.   This  contention  was 

was  held  the   trial   court  correctly  rejected  by  the  appellate  court, 
applied    the    doctrine    of    res    ipsa 
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§  2108.    From  leaky  roof. 

If  you  believe  from  the  evidence  that  the  defendant  undertook, 
through  an  independent  contractor,  to  make  the  roof  over  the 
H.  D.  Co.  water-tight,  and  that  the  contractor  failed  to  complete 
the  work  and  left  the  roof  in  such  condition  that  great  damage 
to  plaintiff's  stock  and  fixtures  would  likely  ensue,  and  that 
defendant  knew  this,  then  the  court  charges  you  that  a  duty 
would  rest  on  the  defendant  to  exercise  reasonable  care  to 
remedy  that  condition,  and  if  you  are  further  reasonably  satis- 
fied from  the  evidence  that  the  defendant  negligently  failed  to 
perform  that  duty,  and  as  a  proximate  consequence  plaintiff's 
stock  and  fixtures  were  damaged,  then  the  plaintiff  is  entitled 
to  recover. 

*     *     * 

The  provision  in  the  lease  that  the  lessor  shall  not  be  liable 
for  any  damages  caused  by  rain  or  wind  would  not  exempt  the 
defendant  from  liability  from  damages  proximately  caused  by  a 
voluntary  and  negligent  repairing  of  the  premises  by  the  lessor, 
even  though  it  was  by  means  of  rain  that  the  damage  resulted.47 

§  2109.     From  shortage  of  water. 

You  can  allow  the  defendant  no  damages  claimed  in  evidence 
to  have  been  sustained  by  defendant's  stock  by  reason  of  poor 
or  insufficient  water,  nor  can  you  allow  any  damages  by  reason  of 
the  tenant  having  to  haul  from  neighbors,  if  the  tenant  did  so 
haul  water.48 

§  2110.    Tenant  conducting  manufacturing  business. 

It  is  in  evidence,  and  not  denied,  that  the  property  described 
in  the  petition  had  been  leased  by  the  original  owner,  R.  S.  G., 
in  her  lifetime  to  the  A.  C.  Co.  in  19 — ,  for  a  term  of  years,  and 
that  renewals  thereof  for  various  successive  periods  were  made 
first  by  her  executor  after  her  death,  and  secondly  by  certain 
trustees  appointed  by  all  the  beneficiaries  of  her  estate,  and 
finally  by  a  corporation  in  which  the  title  to  this  and  other  lands 
belonging  to  her  estate  was  vested ;  that  in  all  these  transactions 
with  R.  S.  G.  and  the  G.  estate  in  making  these  successive  leases 
the  A.  C.  Co.  was  represented  by  the  defendant,  W.  D.  G.,  its 
president  and  general  manager ;  that  during  all  this  period  the 
A.  C.  Co.  was  engaged  in  the  manufacture  of  sal  soda,  and  the 

47  Cairnes  v.  Hillman  Drug  Co.,  48  Wright  v.  Norris,  193  la  757, 
214  Ala  545,  108  S  362.  187  NW  482. 

Damage  from  falling  tank,  see 
Van  Dam  v.  Doty-Salisbury  Co.,  218 
Mich  32,  187  NW  285,  29  ALR  729. 
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premises  leased  were  used  for  such  manufacture  and  for  storage 
and  warehouse  purposes,  all  of  which  was  well  known  to  the 
plaintiff.  When  the  lease  to  W.  D.  G.  was  executed,  if  it  was 
known  by  the  plaintiff  that  he,  W.  D.  G.,  intended  to  continue  to 
use  the  property  for  the  same  purpose  and  carry  on  the  same 
business,  then  I  charge  you  that  the  defendant  had  the  right  to 
continue  the  business  of  manufacturing  sal  soda  on  the  premises 
described  in  the  petition,  during  any  part  of  the  time  between 
the  making  of  the  lease  and  its  surrender,  in  the  usual  and 
customary  way  that  such  manufacture  is  conducted,  and,  if  he 
did  so  carry  on  said  business  in  the  usual  and  ordinary  way,  the 
plaintiff  cannot  recover,  even  though  in  so  carrying  on  such 
business  he  should  cause  some  injury  or  damage  to  the  premises. 

When  real  estate  is  leased  for  manufacturing  purposes,  ex- 
empting the  lessee,  as  in  the  present  case,  from  liability  caused 
by  the  usual  wear  and  tear  to  which  the  property  is  subjected 
in  carrying  on  such  business,  the  lessor  is  presumed  to  have 
protected  himself  against  the  hazards  of  damage  by  such  use 
in  the  ordinary  and  usual  way,  by  the  rental  exacted  from  the 
lessee  for  any  damage  so  occasioned.49 

§  2111.     Attempted  lease  by  former  owner. 

It  appears  that  after  P.  had  sold  this  farm  to  the  defendant 
and  her  husband,  he  attempted,  without  any  authority,  to  make 
a  written  lease  of  this  farm  to  the  plaintiff  R.  for  a  term  com- 
mencing May  1, 19—,  and  to  receive  rental  for  one  year  thereon. 
This  lease  had  no  validity  and  did  not  give  plaintiff  any  rights 
to  the  farm,  and  any  payment  made  by  plaintiff  to  P.  thereon 
cannot  be  charged  to  the  defendant  S.  The  defendant  S.  could 
not  be  prejudiced  by  any  wrongful  act  done  by  P.,  and  if  P. 
made  the  lease  and  accepted  the  rent  without  authority  he 
simply  has  committed  a  fraud  upon  the  plaintiff  R.50 

§  2112.     Conversion  and  waste  by  tenant. 

The  lease  in  question  required  the  defendant,  during  his 
tenancy,  to  do  such  things  as  would  keep  said  premises  in  good 
condition.  In  determining  from  the  evidence  whether  or  not 
the  defendant  did  keep  and  leave  the  premises  in  good  condition, 
you  may  consider  the  general  character  of  the  property,  its 
condition  when  taken  by  defendant,  its  location,  the  uses  to 
which  it  was  put,  its  age,  what  improvements,  if  any,  had  been 
made  to  the  property  by  the  defendant  and  left  by  him  for 

49  Gaff  Estate  Co.  v.  Grote,  22  5O  Reinson  v.  Stein,  Circuit  Court, 
OhApp  44,  153  NE  919.  Lincoln  County,  Wisconsin. 
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plaintiff's  benefit  at  the  termination  of  the  lease,  and  from  all 
the  evidence  in  the  case  determine  this  fact. 

*  #     * 

You  are  instructed  that  the  proper  measure  of  damages  to 
which  a  landlord  is  entitled  upon  a  breach  of  covenant  or  agree- 
ment by  tenant  to  keep  the  demised  premises  in  a  state  of  good 
condition,  if  you  find  there  was  a  breach  in  this  case,  is  that 
sum  which  would  reasonably  be  necessary  to  put  the  premises 
in  good  condition  by  reason  of  the  defective  condition  in  which 
the  tenant  quit  the  premises,  if  you  find  in  this  case  that  the 
tenant  did  quit  such  premises  while  they  were  in  a  defective 
condition. 

*  *     * 

You  are  instructed  that  if  a  tenant  agrees  in  his  lease  to  keep 
property  in  good  condition,  he  is  bound  to  repair  in  accordance 
with  his  covenant,  if  you  find  from  the  evidence  that  repairs 
were  necessary,  not  withstanding  latent  defects  to  the  prem- 
ises.51 

§  2113.    Trade  fixtures. 

You  are  instructed  that  trade  fixtures  are  machines  or  equip- 
ment which  are  adapted  to  use  in  business  and  are  necessary  to 
carry  on  said  business,  which  are  not  attached  to  the  building 
in  such  a  manner  as  to  indicate  they  are  intended  to  be  a  part 
of  the  building  and  which,  though  heavy  may  be  moved  without 
injury  to  the  building  and  are  equally  adapted  to  use  elsewhere. 

*  *     * 

You  are  instructed  that  "trade  fixtures"  are  fixtures  placed 
on  premises  by  the  tenant  for  the  purpose  of  carrying  on  his 
trade  on  the  premises.  Fixtures  placed  or  erected  on  the  prem- 
ises by  the  owner  of  the  premises  himself  for  the  purpose  of 
suiting  said  premises  for  a  special  business,  factory  or  plant,  and 
which  upon  being  placed  or  erected  therein  become  an  integral 
part  of  the  premises  or  factory  or  plant,  are  not  trade  fixtures, 
but  become  and  are  a  part  of  the  premises  and  are  owned  by 
the  landlord,  and  especially  so,  if  they  cannot  be  removed  with- 
out injury  to  the  premises,52 

51  Keevers  v.  Hess,  Circuit  Court,  52  Duthie  v.  Haas,  71  Idaho  368, 
Marion  County,  Indiana,  No.  S0280.  232  P2d  971. 
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§  2115.     Nature  and  elements  of  libel  and  slander  generally. 

Arizona. 

Before  the  plaintiff  in  this  case  is  entitled  to  a  verdict  from 
you,  he  must  prove  by  a  preponderance  of  the  evidence  that  C. 
said  that  D.  had  stolen  a  Ford  truck. 

Now,  I  charge  you,  as  a  matter  of  law,  that  those  words  are 
slanderous  in  their  nature,  and  if  they  were  spoken  as  alleged 
in  the  complaint,  then  the  plaintiff  is  entitled  to  a  verdict,  unless 
you  should  also  find  that  the  words  so  spoken  were  true. 

That  is  to  say,  if  you  find  from  the  evidence  that  C.  did  say 
that,  then  the  plaintiff  is  entitled  to  a  verdict,  unless  you  shall 
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also  find  by  a  preponderance  of  the  evidence  that  such  statement 
was  true  in  fact  at  the  time  when  the  words  were  uttered. ' 

Indiana. 

Any  false  or  defamatory  printing  or  writing  tending  to  expose 
a  person  to  public  hatred,  contempt,  or  ridicule  to  deprive  him 
of  the  benefits  of  public  confidence  or  social  intercourse,  when 
published  of  him  maliciously,  is  libelous ;  and  if  you  believe  from 
the  evidence  in  the  case  that  defendants  did  between  February 
11  and  February  20,  19—,  cause  to  be  printed  and  distributed 
in  Indianapolis  and  among  the  friends,  neighbors,  and  acquaint- 
ances of  plaintiff  and  among  officials  in  said  city  the  circular 
with  its  translation  as  given  in  plaintiff's  complaint,  and  that 
this  statement  therein  contained  statements  which  tended  to 
expose  plaintiff  to  public  hatred  or  ridicule,  and  to  deprive  him 
of  the  benefits  of  public  confidence  or  social  intercourse,  and 
that  it  was  falsely  and  maliciously  made,  then  he  will  be  entitled 
to  recover  damages  in  this  action,  and  your  verdict  should  be  in 
his  favor.2 

Michigan. 

If  the  language  of  the  defendant  under  the  circumstances  did 
not  charge  the  plaintiff  with  larceny  and  if  none  of  the  hearers 
understood  it  as  charging  him  with  larceny,  then  the  defendant 
is  not  guilty.3 

Texas. 

(1)  It  is  not  necessary,  in  order  to  make  an  article  libelous 
and  slanderous,  that  the  name  of  the  person  should  be  men- 
tioned, provided  such  article  refers  to  time,  place,  and  other 
circumstances  with  such  certainty  as  to  enable  any  person  to 
know  to  whom  the  article  had  reference.4 

(2)  Slander   or  defamation  of   character  is   a   defamation 
expressed  by  spoken  words  by  one  to  another,  tending  to  injure 
the  reputation  of  the  one  spoken  of,  and  thereby  expose  him  to 
public  hatred,  contempt,  or  ridicule,  or  financial  injury,  or  to 
impeach  the   honesty,   integrity,   or   reputation   of   the  party 
spoken  of.5 

1  Conard  v.   Dillingham,   23   Ariz  4  Houston  Printing  Co.  v.  Moul- 
596,  206  P  166.  den,  15  TexCivApp  574,  41  SW  381. 

2  Wulfson  v.  Kroot,  Circuit  Court,  6  Vacicek  v.  Trojack  (TexCivApp), 
Marion  County,  Indiana,  No.  28942.  226  SW  505. 

3  Ellis  v.  Whitehead,  95  Mich  105, 
54  NW  752. 
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Washington. 

In  this  action,  to  authorize  the  plaintiffs  to  recover,  they  must 
prove  by  the  preponderance  of  the  evidence  that  the  defendant 
falsely  spoke  of  and  concerning  plaintiff  B.  C.  substantially  the 
words  charged  in  the  complaint,  and  when  plaintiffs  prove  to 
the  satisfaction  of  the  jury  that  defendant  falsely  spoke  or 
uttered  of  and  concerning  plaintiff  B.  C.  the  words  charged  in 
the  complaint,  then  they  may  recover  such  damages  as  they 
may  have  sustained.6 

§  2116.    Publication. 
Arkansas. 

If  you  find  from  the  preponderance  of  the  evidence  that  the 
defendant  B.  used  [published]  the  words  set  out  in  the  complaint 
to  the  effect  that  the  plaintiffs  were  guilty  of  a  crime  or  crimes 
then  the  plaintiffs  are  entitled  to  recover  compensatory  dam- 
ages from  both  defendants  unless  you  should  further  find  from 
a  preponderance  of  the  evidence  that  plaintiffs  were  guilty  of 
the  crime  charged,  or  unless  you  find  that  the  use  of  such  words 
were  privileged,  as  hereinafter  defined. 

*     *     * 

Publication  of  slander  is  the  utterance  of  slanderous  words, 
whether  in  the  presence  of  the  person  slandered  and  one  or  more 
other  persons,  or  the  utterance  of  such  words  to  any  other  person 
or  persons  in  the  absence  of  the  person  slandered.  It  is  not 
necessary  that  the  slanderous  words  should  be  made  known  to 
the  public  generally,  or  even  to  a  considerable  number  of  persons. 
It  would  be  sufficient  publication  if  the  slanderous  words  com- 
plained of  were  addressed  to  the  plaintiff,  Mrs.  W.,  in  the  pres- 
ence of  the  plaintiff,  Mrs.  A.,  or  were  addressed  to  the  plaintiff, 
Mrs.  A.,  in  the  presence  of  the  plaintiff,  Mrs.  W.7 

Indiana. 

To  constitute  an  actionable  publication  of  a  libel  or  slander, 
it  is  not  necessary  that  the  defamation  should  be  known  to  the 
public  generally,  or  even  to  a  considerable  number  of  persons, 
but  it  is  sufficient,  if  it  is  communicated  to  a  few  persons  or 

6  Childs  v.  Childs,  49  Wash  27,  94  was  said  he  called  them  thieves,  etc. 
P  660.  Judgments    for    compensatory    and 

7  Braman   v.   Walthall,    215    Ark  punitive  damages  were  affirmed. 
582,  225  SW2d  342.  Appellants   urged   that  the   trial 

The  actions  were  by  two  women  judge  erred  in  employing  the  word 

employees  against  the  operator  of  a  "used"    instead    of    "published,"   in 

department   store   and   its    superin-  the    first    part    of    the    instruction 

tendent  on  account  of  alleged  slan-  shown  here.    It  was  held  not  pre- 

derous  words  spoken  by  the  latter.  It  judicial,  under  the  facts  of  the  case. 
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to  only  one  person  other  than  the  person  against  whom  the 
defamation  is  directed.8 

§2117.    Republication;  repetition. 
Indiana. 

The  delivery  or  presentation  of  a  libelous  circular  to  another 
constitutes  a  publication  of  the  libelous  matter  therein  contained 
to  every  person  who  reads  such  circulars.  This  is  termed  the 
original  or  primary  publication. 

If  a  person  who  receives  one  or  more  of  such  circulars  from 
another  exhibits  it  or  delivers  it  to  still  a  third  person,  such 
act  would  constitute  a  republication  of  the  libelous  matter  to  all 
who  learn  its  contents  as  a  result  of  the  exhibition  or  delivery 
of  such^  circular.  This  is  termed  a  secondary  publication.  The 
person  injured  may  sue  all  who  participate  in  making  the  orig- 
inal publication  either  jointly  or  severally,  and  recover  for  all 
resulting  damages.  But  he  cannot  maintain  a  joint  action 
against  the  maker  of  a  secondary  publication  and  those  respon- 
sible for  the  primary  publication  for  the  recovery  of  all  damages 
resulting  from  the  primary  publication. 

*     *     * 

A  person  who  sells  or  delivers  libelous  matter  to  another,  or 
others,  or  parts  with  the  possession  and  custody  of  the  same 
under  circumstances  which  expose  it  to  be  read  or  seen  by 
another,  or  others,  is  chargeable  with  the  secondary  publication 
thereof,  unless  it  clearly  appears  that  he  did  not  know  and  is 
not  chargeable  with  the  knowledge  of  its  libelous  nature.9 

Massachusetts. 

It  is  no  defense  to  a  publication  otherwise  libelous  that  the 
newspaper  reports  what  others  have  said  or  done.  If  the  charges 
thus  published  are  not  true  or  otherwise  privileged,  it  is  no 
defense  to  the  action  that  the  publication  is  literally  correct  in 
stating  the  charges ;  in  other  words,  unless  the  newspapers  can 
justify  as  true  the  charges  set  forth  in  the  papers  or  statements 
reported  by  them,  there  is  no  defense  to  the  action.  This,  of 
course,  does  not  apply  to  fair,  impartial,  and  accurate  reports 
of  proceedings  before  a  court,  if  there  have  been  any  such.10 

Wisconsin. 

The  fact  that  the  publication  in  the  Princeton  Republic  is 
similar  or  identical  with  the  prior  publications  in  the  Oshkosh 

8  Wulf  son  v.  Kroot,  Circuit  Court,          l  °  Thompson  v.  Globe  Newspaper 
Marion  County,  Indiana,  No.  28942.      Co.,  279  Mass  176,  181  NE  249. 

9  Wulf  son  v.  Kroot,  Circuit  Court, 
Marion  County,  Indiana,  No.  28942. 
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Daily  Northwestern,  in  the  Berlin  Evening  Journal,  and  the  Tri- 
County  News  is  no  defense  to  compensatory  damages  due  the 
plaintiff  because  of  the  article  published  in  the  Princeton  Re- 
public. Regardless  of  prior  publications  in  other  newspapers 
the  plaintiff  is  entitled  to  some  compensation  for  the  article  of 
April  16,  19 — ,  published  in  the  Princeton  Republic,  and  it  is 
for  you  to  determine  the  amount. 

In  answering  this  question  you  will  be  required  to  assess 
some  more  than  mere  nominal  damages  as  compensatory  dam- 
ages. The  plaintiff  is  entitled  to  some  substantial  compensatory 
damages,  but  in  assessing  these  damages  you  must  not  allow 
any  sum  whatever  because  of  the  publication  of  substantially  the 
same  article  in  the  Oshkosh  Daily  Northwestern,  the  Berlin 
Evening  Journal,  the  Tri-County  News,  or  in  any  other  news- 
paper. The  damages  you  are  to  assess  are  those  and  those  only 
caused  by  the  publication  of  the  article  in  the  defendants'  news- 
paper on  April  16,  19 — .'  * 

§2118.     Malice.12 
California. 

No  one,  of  course,  has  a  right  wrongfully  to  impute  dishonesty 
to  (any  public  officer,  including  any  of  the  plaintiffs).  *  *  *  The 
conduct  of  public  officers  being  open  to  public  criticism,  it  is 
for  the  interest  of  society  that  their  acts  may  be  freely  published 
with  fitting  comment  or  strictures.  This  right  does  not  warrant 
aspersive  attack  on  the  motives  or  character  of  the  officer. 

To  recapitulate,  if  you  find  from  the  evidence  that  as  to  any 
plaintiff,  the  defamatory  statements  published  by  the  defendant 
as  set  forth  in  the  complaint  were  true,  as  I  have  defined  truth 
to  you,  then  you  must  find  for  the  defendant  and  against  such 
plaintiff.  If  you  find  from  the  evidence  that  as  to  any  plaintiff, 
the  statements  made  by  the  defendant  were  published  without 
actual  malice  or  that  he  had  probable  cause  for  believing  and  did 
in  good  faith  believe  the  said  statements  to  be  true,  then  your 
verdict  must  be  against  such  plaintiff  and  in  favor  of  the  defend- 
ant, and  this  is  the  case  even  though  you  find  said  statements 
to  be  false. 

On  the  other  hand,  if  you  find  from  the  evidence  as  to  any 
plaintiff  that  the  defendant  in  making  said  defamatory  state- 
ments was  actuated  by  actual  malice  and  also  that  the  said 
defamatory  statements  were  false,  then  you  must  find  in  favor 
of  such  plaintiff  and  against  the  defendant,  and  award  him 
such  damages  as  you  find  him  to  be  entitled  to. 


'  i  Lehner  v.  Kelley,  215  Wis  265,          ' 2  See  also  §§  2124,  2125,  m/ro, 
254  NW  634. 
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An  inference  of  malice  may  be  based  upon  the  contents  and 
tenor  of  the  defamatory  publication  itself.  While  one  may  on 
a  privileged  occasion  and  without  malice  publish  to  interested 
persons  a  statement  that  is  in  fact  false,  if  he  honestly  believes 
it  to  be  true,  having  probable  cause  so  to  believe,  he  is  not  by 
this  rule  given  a  license  to  overdraw,  exaggerate  or  color  the 
facts.  The  manner  of  statement  is  material  upon  the  question 
of  malice  and  if  the  facts  believed  by  the  defendant  to  be  true 
are  exaggerated,  overdrawn  or  colored  to  the  detriment  of  the 
plaintiffs  and  are  not  stated  fully  and  thoroughly  with  respect 
to  the  plaintiffs,  you,  the  jury,  may  properly  consider  these 
circumstances  as  tending  to  prove  actual  malice. 

*     #     * 

The  burden  is  on  the  plaintiff  to  prove  actual  malice  on  the 
part  of  defendant,  and  also  to  prove  that  he  had  no  probable 
cause  for  believing  and  did  not  in  good  faith  believe  the  defama- 
tory statements  to  be  true. 

Probable  cause  means  that  the  defendant  was  in  possession  of 
facts  which  would  have  led  a  reasonable  person  so  situated  to 
entertain  an  honest  belief  maintained  in  good  faith  that  the 
statements  made  were  true.  Whether  the  defendant  was  thus 
actuated  by  actual  malice  and  whether  he  had  probable  cause  to 
believe  and  did  in  good  faith  believe  the  defamatory  statements 
to  be  true  are  questions  of  fact  for  the  jury.13 

Indiana. 

Where  a  party  provokes  another  and  brings  upon  himself 
the  anger  of  such  other,  and  such  other  person  speaks  in  the 
heat  of  passion  or  under  excitement,  defamatory  words,  such 
facts  may  be  considered  as  bearing  upon  the  question  whether 
or  not  the  words  were  spoken  with  malice  and  also  in 'mitigation 
of  damages.  Slanderous  words  are  not  actionable  unless  spoken 
maliciously. ' 4 

Michigan. 

(1)  In  determining  whether  or  not  the  publication  of  the 
articles  was  malicious  you  must  look  to  the  conduct  of  the 
parties  in  the  light  of  the  surrounding  circumstances.  You 
should  consider  the  fact  that  a  political  campaign  was  in  progress 
in  which  plaintiff  was  a  candidate  for  a  public  office  and  the 
right  which  a  newspaper  has,  for  the  public  good  and  informa- 
tion, to  comment  on  the  qualifications  and  fitness  of  a  candidate 

1 3  Larrick  v.  Gilloon,  176  CalApp  !4Wulfson  v.  Kroot,  Circuit 
2d  408,  1  CalRptr  360.  Court,  Marion  County,  Indiana,  No, 

28942. 
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for  a  public  office.  You  may  also  take  into  consideration  the  fact 
that  one  of  the  officers  of  the  defendant  was  also  a  candidate 
for  nomination  to  the  same  office  to  which  plaintiff  aspired.  It 
is  proper  for  you  to  consider  the  source  of  defendant's  informa- 
tion on  which  the  articles  were  based,  the  period  in  the  campaign 
when  they  were  published,  whether  or  not  any  inquiry  was  first 
made  to  ascertain  their  truth  and  whether  in  their  publication 
the  defendant  was  honestly  endeavoring  in  good  faith  to  en- 
lighten its  readers  as  to  plaintiff's  qualifications  and  fitness  for 
office,  or,  to  wilfully  injure  his  candidacy.  In  this  connection  you 
may  also  consider  the  character  of  the  articles,  the  nature  of  the 
charges  and  the  prominence  which  was  given  to  them  in  order 
to  determine  whether  or  not  they  were  published  in  good  faith. 
To  give  deliberate  and  unnecessary  publicity  to  defamatory 
statements,  without  a  reasonable  excuse  therefor,  raises  a  sup- 
position of  malice,  or,  if  in  writing  on  a  privileged  occasion,  a 
person  indulges  in  irrelevant  charges  not  connected  with  the 
occasion  from  which  the  privilege  is  derived,  such  excess  may 
be  regarded  as  evidence  of  malice.  You  have  a  right  to  look  to 
all  of  the  circumstances  surrounding  the  case,  as  testified  to  by 
the  witnesses,  in  order  to  determine  whether  or  not  defendant 
acted  in  bad  faith  and  with  malice. ' 5 

(2)  If  the  defendant  communicated  to  W.  and  others  a  crim- 
inal charge  against  the  plaintiff,  and  in  doing  so  acted  wantonly 
and  recklessly,  you  may  consider  such  reckless  and  wanton  con- 
duct as  bearing  upon  the  question  of  malice.  • 6 

(3)  It  is  for  you  to  determine,  this  occasion  having  been  one 
of  qualified  privilege,  whether  or  not  the  defendant  exceeded 
the  privilege,  and  if  you  believe  from  all  the  testimony  and  from 
the  statement  itself,  and  the  circumstances  surrounding  the  giv- 
ing of  it,  that  the  defendant  was  not  actuated  by  good  faith  and 
was  malicious,  then  the  plaintiff,  having  proved  that  the  charges 
are  false  and  it  being  undisputed  that  they  are  false,  would  be 
entitled  to  recover  in  accordance  with  the  instructions  which  I 
give  you. ' 7 

Missouri. 

In  determining  whether  the  report  of  the  proceedings  in  court, 
as  mentioned  in  these  instructions,  was  a  complete  and  accurate 
report,  you  may  consider  the  evidence,  if  any,  tending  to  show 
that  prior  to  defendant's  publication  of  said  proceedings  there 

1 B  Part   of  charge  in  Poleski  v.          ' 6  Moore  v.  Thompson,  92  Mich 
Polish  American  Publishing  Co.,  254      498,  52  NW  1000. 
Mich  15,  235  NW  841.  '  7  Mundy  v.  Hoard,  216  Mich  478, 

185  NW  872. 
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was  on  file  in  the  circuit  court  of  the  city  of  St.  Louis,  and 
accessible  to  defendant,  plaintiff's  reply  denying  defendant's 
charges  in  its  answer  contained.  If,  after  considering  this  point, 
you  believe  defendant  omitted  to  publish  plaintiff's  reply,  not 
from  mere  inadvertence,  or  from  a  sincere  belief  that  the  publi- 
cation of  said  reply  was  not  of  importance,  but  that  it  was 
omitted  for  the  purpose  of  misleading  the  public  into  believing 
that  the  charges  against  plaintiff  made  in  defendant's  answer 
were  not  contradicted  by  plaintiff,  then  you  will  be  warranted, 
if  you  see  fit,  in  concluding  that  the  omission  to  publish  said 
reply  was  due  to  malice  on  defendant's  part.  Should  you  so 
conclude,  and  if  you  believe  from  the  evidence  that  plaintiff's 
reply  was  necessary  to  a  fair  and  impartial  understanding  of  the 
proceedings  purporting  to  be  reported  by  defendant,  then  a 
report  which  omitted  said  reply  was  not  a  fair  and  impartial 
report,  and  your  verdict  should  be  against  defendant's  claim  that 
the  article  complained  of  was  published  as  a  substantially  fair 
and  impartial  report  of  the  pleadings  and  proceedings  in  the 
cause  then  pending  in  court. ' 8 

Nebraska. 

In  determining  whether  or  not  the  defendants  were  moved 
by  actual  malice  in  making  the  publication  complained  of,  the 
jury  should  examine  the  original  and  subsequent  publications 
received  in  evidence,  consider  the  nature  of  the  charges,  the 
extent  of  the  publicity  given  them,  their  truth  or  falsity,  whether 
or  not  the  defendants  had  reasonable  grounds  for  believing  and 
did  believe  them  to  be  true,  and  any  and  all  other  facts  and 
circumstances  proved  on  the  trial  which  show,  or  tend  to  show, 
the  attitude  of  the  minds  of  the  defendants  toward  the  plaintiff 
in  making  the  publication  in  controversy. ' 9 

North  Carolina. 

If  these  defamatory  statements  were  false,  and  defendants 
published  them  with  a  design  and  intent  to  injure  the  plaintiff, 
or  because  they  were  mad  at  him  for  testifying  against  the  presi- 
dent of  the  college,  and  that  was  the  motive,  or  one  of  the 
motives,  that  induced  the  publication,  the  publication  would  be 
malicious,  and  you  will  answer  the  issue  "Yes." 


On  the  question  whether  there  was  malice  in  the  publication 
of  the  words  complained  of,  you  have  a  right  to  consider  the 

l8Meriwether  v.  Publishers:  Geo.  l  9  Bee  Publishing  Co.  v.  Shields, 
Knapp  &  Co,  224  Mo  617,  123  SW  68  Neb  750,  94  NW  1029,  99  NW 
1100.  822. 
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words  of  the  libel  itself,  and  the  circumstances  attending  its 
publication.20 

Ohio. 

Before  the  plaintiff  is  entitled  to  recover  for  the  complaint 
filed  with  the  school  examiners  he  must  prove  by  a  preponderance 
of  the  evidence  that  the  defendants  did  not  have  reasonable 
cause  to  believe  the  allegations  set  forth  in  the  communication 
to  said  school  examiners.  If  they  had  reasonable  cause  to  believe 
and  did  believe  said  charges  to  be  true  no  malice  exists  and 
plaintiff  cannot  recover.21 

Wisconsin. 

(1)  You  are  not  to  consider  on  the  question  of  defendant's 
liability  any  statement  made  by  him  on  a  different  occasion  from 
that  when  the  supposed  slander  was  uttered.  Such  statements 
are  only  to  be  considered  on  the  question  of  malice.22 

.  (2)  If  you  find  from  the  evidence  that  there  was  a  general 
rumor  in  the  city  of  Waupun,  known  to  the  defendant  before 
the  commission  of  said  alleged  offense  by  the  defendant,  then 
you  may  take  into  consideration  such  fact,  with  the  other  evi- 
dence in  the  case,  on  the  question  of  probable  cause,  and  on 
the  question  of  the  defendant's  acting  in  good  faith  and  without 

malice. 

*     *     * 

The  acquittal  of  the  plaintiff  in  such  criminal  action  is  no 
evidence  of  want  of  probable  cause.23 

§  2119.    Presumption  of  malice. 
Alabama. 

If  you  are  reasonably  satisfied  from  the  evidence  that  the 
defendant  accused  the  plaintiff  as  charged  in  the  fourth  count 
of  the  complaint,  then  the  law  presumes  the  accusation  was 
false,  and,  if  you  are  reasonably  satisfied  from  the  evidence  that 
the  accusation  was  false,  then  the  law  says  you  may  infer  that 
it  was  maliciously  made  from  the  fact  that  it  was  false.24 

Missouri. 

You  are  instructed  that  if  you  believe  and  find  from  the  evi- 
dence that  the  matter  complained  of  was  falsely  published  of  and 

20  Gattis  v.  Kilgo,   128   NC   402,  **  Cullen  v.  Hanisch,  114  Wis  24, 

38  SE  931.  89  NW  900. 

2  •  Patterson   v.    Kincade,    44    Oh  24  Loeb  v.  Webster,  213   Ala  99, 

App  154,  184  NE  705.                ,  104  S  25. 

22  Greeler  v.   Redmond,  154  Wis 
503,  143  NW  152. 
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concerning  the  plaintiff,  then  the  law  presumes  that  it  was  done 
maliciously,  and,  it  is  not  necessary  to  prove  any  express  malice 
in  order  to  warrant  a  verdict  for  plaintiff.25 

§  2120.    Justification. 
Indiana. 

The  truth  of  the  words  complained  of  is  an  absolute  defense 
to  the  action.  If  you  should  find  that  the  words  which  defendant 
used  concerning  plaintiff  were  true  in  the  ordinary  acceptance 
of  such  words,  then  plaintiff  is  not  entitled  to  recover.26 

Iowa. 

To  be  available  as  a  defense,  the  justification  must  be  as 
broad  as  the  libel ;  that  is,  that  the  plea  of  truth  must  extend 
not  only  to  the  entire  language  complained  of,  but  must  allege 
the  truth  of  the  publication  in  the  sense  imputed  to  it  by  the 
plaintiff.  And  in  this  connection  the  plaintiff  alleges  in  his 
petition  that  said  matter  as  published  by  the  defendant  "was 
used  in  the  defamatory  sense  of  charging  plaintiff  with  having 
used  his  position  as  a  judge  of  the  Supreme  Court  of  Iowa  to 
coerce  railroads  having  important  litigation  in  that  court  into 
giving  employment  to  one  A.  C.  S."27 

Missouri. 

Although  one  may  publish  of  another  defamatory  and  ma- 
licious matter,  yet  the  truth  of  the  matter  published  forms  a 
complete  defense  to  any  action  for  damage  for  such  publication ; 
and  in  this  case,  even  if  the  jury  should  believe  from  the 
evidence  that  defendant  published  of  the  plaintiffs  any  or  all  of 
the  matters  charged  as  libelous,  yet  if  they  further  find  from  the 
evidence  that  the  matters  so  published  were  true  as  published, 
then  the  defense  has  been  made  complete,  and  in  that  case  it  is 
immaterial  whether  the  party  composing  or  the  party  publishing 
was  or  was  not  actuated  by  malice  against  plaintiffs,  and  you 
must  find  for  the  defendant.  And  if  the  jury  find  from  the 
evidence  that  any  one  of  the  two  allegations  or  charges  are  true, 
then,  in  arriving  at  the  assessment  of  damages,  they  must  not 
allow  any  damages  on  account  of  such  charge  so  proved  to  be 
true.28 

25  Delcour    v.    Wilson    (MoApp),  27  Salinger  v.  Cowles,  195  la  873, 

245  SW2d  467.  191  NW  167  (affirming  district  court 

26Danforth  v.   Blickman,  Circuit  by  equally  divided  court). 

Court,  Marion  County,  Indiana,  No.  28  Minter  v.  Bradstreet  Co.,   174 

39029.  Mo  444,  73  SW  668. 
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Nebraska. 

The  court  instructs  the  jury  that  the  defendant  had  a  perfect 
right  by  virtue  of  being  an  elector  and  member  of  the  board 
of  supervisors  of  said  county,  and  it  was  his  privilege,  to  give 
the  public  any  information  on  public  matters  that  came  within 
his  knowledge  and  give  a  reasonably  correct  account  of  whatever 
occurred  before  the  board  of  supervisors,  not  necessarily  in  every 
word,  or  every  particular,  but  as  to  the  substance;  that  is,  he 
had  a  right  to  give  a  correct  account  of  what  he  saw  and  knew. 
If  it  turns  out  that  it  is  reasonably  correct  and  he  did  not  go 
beyond  his  duty  in  magnifying  or  making  false  statements  or 
anything  to  show  express  malice  in  the  case  he  had  a  right  to 
so  do,  and  is  in  no  manner  liable  to  the  plaintiff  for  so  doing. 

#     #     * 

It  is  your  duty  to  find  a  judgment  in  favor  of  the  plaintiff, 
and  against  the  defendant,  unless  you  further  find  from  the  evi- 
dence that  the  charges  in  said  article,  and  each  and  every  part 
thereof,  are  true  as  alleged  in  the  answer  of  defendant,  and  that 
the  same  was  published  without  malice  on  the  part  of  the  de- 
fendant, and  that  its  publication  was  with  good  motives  and  for 
justifiable  ends.29 

New  Hampshire. 

In  this  country  every  citizen  has  the  right  to  call  to  the  atten- 
tion of  a  fellow  citizen  maladministration  of  public  affairs  or  the 
misconduct  of  a  public  officer,  if  his  real  motive  in  so  doing  is 
to  bring  about  reform  of  abuses  or  defeat  the  re-election  of  an 
incompetent  officer,  or  to  remove  such  incompetent  officer.  If 
you  find  that  the  defendants,  in  good  faith,  had  in  view  the  re- 
moval of  the  plaintiff  from  office,  and  the  controlling,  moving  pur- 
pose of  the  articles  was  to  inform  the  citizens  of  Gorham  of  the 
manner  in  which  the  plaintiff  was  conducting  himself  as  a  police 
officer  and  to  urge  his  removal,  then  the  motive  was  justifiable, 
and  your  verdict  would  be  for  the  defendants,  provided,  you 
should  find  that  the  plaintiff  was  an  incompetent  officer  and 
that  the  articles  contained  the  truth  in  regard  to  him,  and  were 
published  on  a  lawful  occasion,  and  the  defendants  were  justified 
in  publishing  them.30 

Washington. 

Anger  is  no  justification  for  the  use  of  slanderous  words, 
and  if  you  should  find  that  the  defendant  was  provoked  to  speak 
the  slanderous  words  by  any  act  or  conduct  of  the  husband, 

29  Thomas  v.  Shea,  90  Neb  823,  3°  Lafferty  v.  Houlihan,  81  NH 
134  NW  933,  AnnCas  1913B,  695.  67,  121  A  92. 
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C.  0.  C.,  that  would  be  no  justification  or  excuse  for  speaking 
the  slanderous  words  of  and  concerning  the  wife,  B.  C.,  and 
should  not  be  considered  by  you  in  mitigation  of  the  damages, 
if  any,  suffered  by  her.  Of  course,  that  is  based  on  the  assump- 
tion that  you  find  these  words  were  uttered.31 

Wisconsin. 

The  defendant  has  by  his  answer  in  this  case  claimed  and 
alleged,  in  respect  to  the  first  and  third  cause  of  action  that  the 
words  spoken  by  him  in  respect  to  the  plaintiff  were  in  fact 
true.  He  pleads  this  as  a  full  justification  for  speaking  as  he 
did.  If  the  jury  find  in  their  verdict  that  the  words  spoken  by 
defendant  were  not  true,  and  if  the  jury  further  believe  from 
the  evidence  given  on  this  trial  that  the  defendant  when  he 
filed  this  plea  of  justification  as  to  either  said  cause  of  action 
had  no  reasonable  hope  or  expectation  of  proving  the  truth  of 
it  then  if  the  jury  find  from  the  evidence  that  the  defendant 
committed  the  slander  alleged,  they  may,  in  fixing  the  amount 
of  plaintiff's  damages,  take  into  consideration  the  filing  of  this 
plea  of  justification  as  a  repetition  and  aggravation  of  the 
original  slander.32 

§  2121.    Words  must  have  been  directed  at  plaintiff. 

Unless  the  charges  in  the  letter  of  February  7,  19 — ,  were 

directed  against  plaintiff  then  this  letter  does  not  afford  him 
a  basis  of  recovery  in  this  cause. 

*     *     * 

If  you  believe  from  the  evidence  that  the  letter  of  February  7, 
19 — 9  Was  directed  at  the  mail  service  solely,  and  not  at  plaintiff, 
then  such  letter  cannot  afford  plaintiff  a  basis  for  recovery  in 
this  case.33 

§  2122.    Words  to  be  understood  as  used  in  their  common  mean- 
ing. 

Indiana. 

The  plaintiff  must  show  that  the  words  charged  to  defendant 
were  spoken  in  the  slanderous  sense  imputed  to  them  and  were 
so  understood  by  those  to  whom  and  in  the  hearing  of  whom 
they  were  spoken.  You  are  the  judge  of  this  from  all  the  testi- 
mony in  the  case.  The  language  actually  spoken,  of  whom  it 
was  spoken,  to  whom  it  was  spoken,  and  the  circumstances 

31  Childs  v.  Childs,  49  Wash  27,  consin;  see  156  Wis  462,  146  NW 

94  P  660.  484. 

3*  Fehlhaber  v.  McFadden,  Cir-  33  Chandler  v.  Birmingham  News 

cuit  Court,  Marathon  County,  Wis-  Co.,  209  Ala  208,  95  S  886. 
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under,  and  the  manner  in  which  it  was  spoken,  are  all  proper  to 
be  considered  by  you  in  judging  what  the  words  meant,  how 
they  were  understood,  and  what  meaning  the  party  conveyed 
under  the  circumstances  surrounding  their  utterance.34 

Massachusetts. 

Now,  the  words  "fugitive  from  justice"  are  not  to  be  given 
any  technical  or  narrow  construction,  but  are  to  be  taken  as 
ordinarily  understood.  It  is  for  you  to  say,  taking  those  articles 
as  a  whole,  giving  to  the  words,  phrases,  and  language  used 
therein  the  commonly  accepted  and  understood  meaning,  whether 
it  was  a  true  statement.35 

§  2123.    Retraction  of  slanderous  words. 

If  you  find  from  a  fair  preponderance  of  the  evidence  that 
defendant's  superintendent  told  plaintiff's  mother  in  the  pres- 
ence of  others  that  plaintiff  had  stolen  and  was  a  pickpocket, 
but  further  find  from  a  fair  preponderance  of  the  evidence  that 
defendant's  superintendent  immediately  and  in  the  same  con- 
versation and  in  the  presence  of  the  same  people  retracted  the 
statement  that  plaintiff  had  stolen  and  was  a  pickpocket  and 
further  said  that  the  defendant  suspected  plaintiff  of  stealing 
and  after  such  retraction  said  superintendent  or  any  of  defend- 
ant's agents  did  not  again  say  to  any  one  that  plaintiff  had 
stolen  and  was  a  pickpocket,  I  instruct  you  that  such  retraction 
constitutes  a  complete  defense  for  defendant  and  your  verdict 
should  be  for  the  defendant.36 

§  2124.    Privileged  communications. 
Michigan. 

(1)  Under  the  proof  in  this  cause,  the  words  spoken  by  the 
defendant  come  under  the  class  which  the  law  designates  as 
"privileged  communication,"  and  the  plaintiff  cannot  recover 
unless  she  shows  actual  malice,  that  is,  hatred  or  ill  will  on 
the  part  of  the  defendant,  or  shows  a  want  of  just  cause  or 
excuse  in  making  the  accusation.37 

(2)  The  law  of  slander  recognizes  two  kinds  of  privileged 
communications.     There  are  communications  which  are  abso- 
lutely privileged,  and  there  are  communications  which  have  a 
qualified  privilege.    A  communication  absolutely  privileged,  as, 

34  Passwater   v.    McMillian,    Cir-  36  Berry  v.  Link  Belt  Co.,  Circuit 
cuit  Court,  Marion  County,  Indiana,  Court,  Marion  County,  Indiana,  No. 
No.  42437.  39802. 

35  Thompson  v.  Globe  Newspaper  37  Moore  v.   Thompson,   92   Mich 
Co.,  279  Mass  176,  181  NE  249.  498,  52  NW  1000. 
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for  instance,  words  spoken  by  a  judge  in  his  judicial  capacity 
in  a  court  of  justice,  is  not  actionable,  even  though  spoken 
maliciously.  Where  the  privilege  is  qualified,  a  communication 
is  not  actionable  if  made  in  good  faith ;  it  is  actionable  if  made 
maliciously,  that  is,  with  actual  malice.  So  that  the  first  thing 
for  the  court  to  determine  in  this  case  is  whether  or  not  there 
exists  an  actual  or  qualified  privilege  in  this  case.  Whether  or 
not  the  circumstances  and  surroundings  under  which  the  com- 
munication was  made  create  an  actual  or  qualified  privilege, 
and  the  court  determines  as  a  matter  of  law  that  the  conditions 
as  they  existed  at  the  time  this  statement  is  alleged  to  have  been 
made  do  not  create  such  a  condition  as  would  amount  to  an 
absolute  privilege  on  the  part  of  the  defendant.38 

Nebraska. 

The  publication  of  the  article  set  forth  in  the  petition  is 
admitted,  and,  if  the  matters  therein  contained  were  true,  the 
public  had  an  interest  in  knowing  them,  and  it  was  the  duty 
of  the  defendant  to  publish  them.  The  occasion  of  the  publica- 
tion of  the  article  set  out  in  the  plaintiff's  petition  was  there- 
fore a  privileged  one,  and  the  article  aforesaid  was  so  far  a 
privileged  communication  that,  in  order  to  recover  in  this  action, 
the  plaintiff  must  prove  by  a  preponderance  of  the  evidence 
that  the  defendants  made  said  publication  with  actual  malice 
toward  him.39 

Ohio. 

(1)  It  is  libelous  per  se  falsely  to  impute  to  a  person  in  his 
character  as  a  public  officer  misconduct  or  a  want  of  integrity, 
or  to  charge  that  he  has  been  induced  to  act  in  his  official  ca- 
pacity by  a  pecuniary  or  other  improper  consideration.  Where 
the  published  words  are  actionable  per  se,  the  law  will  imply 
malice  of  the  character  necessary  to  support  a  judgment  for 
plaintiff ;  in  order  to  make  out  a  prima  facie  case,  actual  malice 
need  not  be  proved.  Any  statement  in  print  which  falsely  ac- 
cuses a  judge  of  acting  as  such  a  judge  without  judicial  integrity, 
or  a  laxity  in  official  conduct  which  has  a  prejudicial  or  detri- 
mental effect  upon  the  public  welfare,  is  libelous  per  se.  One 
of  the  claims  of  the  defendant  is  that  the  preparation  and 
publication  of  the  editorial  and  picture  with  which  this  case  is 
concerned,  was  under  the  protection  of  a  legal  privilege.  I  say 

38  Mundy  v.  Hoard,  216  Mich  478,  See' also  Sharp  v.  Bowlar,  103  Ky 
185  NW  872.  282,  45  SW  90,  19  KyL  2018;  Stark 

39  Bee  Publishing  Co.  v.  Shields,  v.  Publishers:  Geo.  Knapp  &  Co.,  160 
68  Neb   750,  94  NW  1029;   99  NW  Mo  529,  61  SW  669;  Gattis  v.  Zilgo, 
822  128  NC  402,  38  SE  931. 
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to  you,  broad  immunity  is  conferred  upon  the  discussion  of 
matters  of  public  concern  in  the  form  of  expressions  of  opinion, 
but  the  rule  that  fair  comment  on  and  criticism  of  the  acts  and 
conduct  of  a  public  officer  are,  in  the  absence  of  malice,  privi- 
leged, has  no  application  where  the  written  publication  com- 
plained of  is  a  false  statement  of  fact  and  made  with  knowledge 
that  it  is  false.  Under  the  law  of  Ohio  the  publication  of 
defamatory  matter  which  is  false  in  fact  and  not  privileged  is 
presumed  to  be  malicious,  and  the  plaintiff  may  recover  without 
any  proof  of  actual  malice.40 

(2)  The  board  of  school  examiners  has  the  right  to  revoke 
certificates.  A  communication  to  such  a  board  requesting  an 
investigation  is  privileged  if  made  in  good  faith.  The  plaintiff 
here  is  not  entitled  to  recover  unless  he  has  proved  by  a  pre- 
ponderance of  the  evidence  that  the  complaint  made  by  the 
defendants  was  false,  and  also  made  with  malice;  and  unless 
the  evidence  establishes  both  of  these  elements,  your  verdict 
must  be  for  the  defendants.41 

Texas. 

You  are  instructed  that  the  defendants  have  pleaded  that  the 
alleged  slanderous  communication  sued  upon  was  privileged.  In 
this  connection,  you  are  charged  that  any  communication  made 
in  good  faith  upon  any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference  to  which  he  has  a 
moral  or  social  duty  to  perform,  is  qualifiedly  privileged,  even 
though  it  contains  a  charge  of  crime,  which  without  such  privi- 
lege would  be  actionable,  and  although  the  duty  is  not  a  legal 
one,  but  only  a  moral  or  social  duty  of  imperfect  obligation,  if 
it  be  made  to  a  person  having  a  corresponding  interest  or  duty. 

Now,  if  you  believe  from  the  evidence  that  the  communication 
alleged  to  have  been  made  by  the  defendants  herein  sued  upon 
was  privileged  as  hereinbefore  defined,  you  are  directed  to  find 
for  the  defendants,  unless  you  find  from  the  evidence  that  defend- 
ants were  actuated  by  actual  malice  in  making  said  communica- 
tion. In  this  connection  you  are  instructed  that  if  you  believe 
from  the  evidence  that  the  communication  was  privileged,  then 
you  are  instructed  that  the  burden  of  proof  is  upon  the  plaintiff 
to  establish  by  a  preponderance  of  the  evidence  that  defendants 

40Westropp  v.  E.  W.  Scripps  Co.,  per  se.    The  instruction  herein  was 

148  OhSt  365,  74  NE2d  340.  prepared  from  portions  of  that  given 

In  the   case  cited,   a  verdict  and  in  the   case,  revised  to  correspond 

judgment    for    defendant    was    re-  with  the   decision  of  the   Supreme 

versed  on  account  of  failure  of  the  Court. 

trial  judge  to  instruct  the  jury  that         4  •  Patterson  v.   Kincade,   44    Oh 

the  publication  involved  was  libelous  App  154,  184  NE  705. 
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were  actuated  by  actual  malice  in  making  said  statement.  You 
are  further  instructed  that  actual  malice  means  ill  will,  or  any 
wrongful  or  wicked  motive  which  prompts  or  induces  the  act 
complained  of.42 

Washington. 

The  term  "privileged"  has  been  referred  to  as  an  affirmative 
defense  set  up  by  defendant  E.  L.  N.  in  his  answer. 

A  communication  may  be  either  privileged  or  qualifiedly  privi- 
leged. The  rule  of  qualified  privileges  is  this:  Where  the  state- 
ment is  made  touching  a  matter  in  which  the  party  making  it 
has  an  interest  to  another  having  a  corresponding  interest  or 
representing  one  having  a  corresponding  interest,  it  is  privileged 
if  made  in  good  faith  and  without  malice.  In  such  case,  actual 
malice  and  lack  of  good  faith  must  be  proven  by  the  plaintiff 
by  a  preponderance  of  the  evidence.  Communications  within 
the  privilege  are  not  actionable  because  they  are  false  and  de- 
famatory, but  express  malice  must  be  proved  by  the  plaintiff 
by  a  preponderance  of  the  evidence. 

You  are  instructed  that  if  you  find  the  communications  and 
words  of  which  plaintiff  complains  were  spoken  to  the  witnesses 
R.  and  M.  under  the  circumstances  above  set  out,  they  would  be 
what  the  law  terms  "qualified  privileged."43 

Wisconsin. 

The  law  permits  all  persons  who  are  interested  as  electors 
or  taxpayers  to  comment  upon  the  official  acts  of  their  public 
officers  so  long  as  they  do  so  bona  fide  and  not  for  the  purpose 
of  injuring  the  person  spoken  of;  hence,  if  the  defendant  was 
induced  from  any  cause  to  believe  that  the  plaintiff  did  what 
the  defendant  is  alleged  to  have  said  he  did,  and  mentioned  it 
to  others  with  a  view  of  correcting  the  evil,  and  without  malice 
toward  the  plaintiff,  his  acts  would  be  justifiable,  and  the  plain- 
tiff cannot  recover. 

Every  qualified  voter  of  Dane  County  was  interested  in  the 
subject  of  a  fair  and  correct  count  of  the  ballots  cast  for  the 
respective  candidates  for  the  office  of  sheriff  of  Dane  County, 
at  the  village  of  Oregon,  at  the  November  election  of  19 — ,  and 
if  you  find  from  the  evidence  that  the  defendant,  H.,  in  good 
faith,  without  malice  toward  the  plaintiff,  E.,  expressed  himself 
on  the  subject  in  question  in  the  manner  set  forth  in  the 
complaint  to  persons  having  a  like  interest  in  the  communica- 
tion, namely,  electors  of  said  county,  no  presumption  of  malice 

42  Vacicek  v.  Trojack  (TexCiv  43  Lunz  v.  Neuman,  48  Wash2d 
App),  226  SW  505.  26,  290  P2d  697. 
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arises  from  the  speaking  of  the  words,  and,  therefore,  this 
action  cannot  be  maintained  by  express  malice  toward  the 
plaintiff  at  the  time  the  said  words  were  spoken.44 

§  2125.    Political  criticisms. 

If  it  appears  that  criticism  is  just  and  proper  and  was  made 
in  good  faith,  without  malice  and  for  the  public  good,  for  the 
purpose,  as  supposed  by  the  person  at  the  time,  to  prevent 
an  incompetent  and  unfit  person  from  receiving  a  majority  of 
the  votes  of  the  electors,  the  article  is  prima  facie  privileged, 
and  the  law  requires  the  party  who  complains  to  show  that  it 
was  published  with  bad  motives  and  not  for  good  ends  and 
purposes. 

Where,  as  in  this  case,  the  publication  is  qualifiedly  privi- 
leged, it  is  not  actionable  unless  made  in  bad  faith  or  with 
actual  malice  or  without  reasonable  cause  to  believe  it  to  be 
true.  If  you  should  find  for  the  plaintiff,  damages  for  libel  upon 
a  candidate  for  public  office  are  reduced  to  a  minimum  if  the 
libel  resulted  from  an  honest  mistake  made  or  an  honest  effort 
to  enlighten  the  public  as  to  his  character;  and  if  you  find 
from  the  facts  in  this  case  that  the  defendant  published  the 
alleged  libel  through  an  honest  mistake  made,  or  an  honest  effort 
to  enlighten  the  public  as  to  the  character  of  the  plaintiff  when 
he  was  a  candidate  for  councilman  for  the  city  of  Detroit,  then 
damages  which  the  plaintiff  is  entitled  to  recover  are  reduced  to 
a  minimum.45 

§  2126.     Burden  of  proving  right  of  action. 

The  burden  is  upon  the  complainant  to  reasonably  satisfy 
you  that  the  defendant  falsely  and  maliciously  imputed  to 
plaintiff  a  want  of  chastity  by  speaking  of  and  concerning  the 
plaintiff,  in  the  presence  of  divers  persons,  in  substance  that 
she  is  a  red-light  district  woman,  on  September  6, 19 — ,46 

§  2127.     Evidence  to  sustain  charge. 
Indiana. 

To  sustain  a  complaint  for  slander,  it  is  not  required  to 
prove  the  charge  to  have  been  made  in  the  precise  words 
alleged  in  the  pleading,  but  it  is  necessary  to  prove  that  the 
defendant  spoke  the  words,  in  substance,  or  substantially  as 

44  Ellsworth    v.    Hayes,    71    Wis          46  Tingle  v.  Worthington,  215  Ala 
427,  37  NW  249.  126,  110  S  143. 

45  Poleski     v.     Polish     American 
Publishing   Co.,   254    Mich    15,   235 
NW  841. 
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alleged  m  the  complaint;  that  is,  the  words  themselves  must 
be  proved,  or  enough  of  them  to  substantially  make  out  the 
charge  included  in  some  set  of  words  counted  on.  It  is  not 
enough  to  prove  the  speaking  of  similar  or  equivalent  words. 

*     *     * 

Under  the  issues  in  this  case,  it  is  necessary  before  the 
plaintiff  is  entitled  to  recover,  for  him  to  prove  not  only  that 
the  defendant  did  at  or  prior  to  the  time  fixed  in  the  first 
paragraph  of  complaint  speak  enough  of  the  exact  words  set 
out  in  the  complaint  to  constitute  the  charge  of  forgery,  but 
that  by  the  speakin'g  of  such  words  at  said  times  the  defendant 
intended  to  charge  the  plaintiff  with  having  forged  the  name 
of  J.  D.  to  a  conditional  sale  contract  for  a  pearl  necklace,  and 
unless  you  do  so  find  from  a  preponderance  of  the  evidence,  your 
verdict  should  be  for  the  defendant.47 

Nebraska. 

Under  the  evidence  in  this  case,  each  part  of  the  entire 
publication  set  forth  in  plaintiff's  petition  is  entitled  to  equal 
credit  with  all  other  parts,  and,  in  arriving  at  a  verdict,  the 
article  alleged  to  have  been  published  is  to  be  construed  by  you 
as  a  whole,  and  each  part  given  such  construction  as  will  make 
it  consistent,  if  possible,  with  all  the  other  parts  of  the  same 
writing.48 

New  York. 

Now  you  have  heard  testimony  as  to  all  these  facts,  and 
I  think,  comparing  the  testimony  which  you  have  heard  with 
the  description  of  the  person  who  is  said  to  have  beaten  his 
wife  as  charged  in  the  libel,  that  you  will  have  no  difficulty  in 
arriving  at  a  conclusion  whether  or  not  S.,  the  plaintiff  in  this 
case,  was  the  person  who  was  charged  with  having  committed 
the  offense,  the  charge  of  which  constituted  the  libel.  Of 
course  if  you  find  that  the  article  did  not  refer  to  S.,  then 
there  is  an  end  to  this  case,  and  of  this  case  you  need  go  no 
further  in  your  deliberations,  because  if  he  has  not  been  libeled 
there  is  no  cause  of  action,  and  nothing  more  to  be  said  about 
it.  If,  however,  you  find  from  evidence  that  he  was  the  person 
mentioned  and  described  in  this  article,  and  that  the  article 
which  is  a  libelous  article  was  a  libel  upon  him,  then  you  will 
have  to  go  one  step  further.49 

47  Danforth  v.   Blickman,  Circuit          48  Thomas  v.   Shea,  90   Neb  823, 
Court,  Marion  County,  Indiana,  No.      134  NW  933,  AnnCas  1913B,  695. 
39029  49  Stokes     v.     Morning     Journal 

Assn.,  72  AppDiv  184,  76  NYS  429. 
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§  2128.     Variance  in  dates. 

In  a  suit  for  slander  the  plaintiff  is  not  always  held  to  strict 
accuracy  as  to  the  time  of  the  speaking,  so  long  as  the  vari- 
ance may  not  bring  him  in  conflict  with  the  statute  of  limita- 
tions, or  mislead  the  defendant  to  his  hurt,  or  amount  to  a 
palpable  fraud  upon  the  court.  So  as  a  general  rule,  a  variance 
between  the  date  of  the  publication  as  set  forth  in  the  com- 
plaint and  the  date  as  shown  in  the  evidence  is  immaterial  and 
harmless.  The  same  rule  applies  to  a  variance  in  proof  as  to 
the  place  of  the  speaking.50 

* 

§  2129.    Presumption  of  intention  to  injure. 

In  an  action  for  slander,  the  law  implies  damages  for  the 
publication  or  for  the  utterance  of  actionable  words,  and  also 
that  the  defendant  intended  the  injury  which  the  slander  is 
calculated  to  inflict.51 

§  2130.    Presumption  of  good  character. 

In  the  absence  of  evidence  to  the  contrary,  the  law  presumes 
the  reputation  and  character  of  a  man  to  be  good.  The  board  of 
president  and  directors  of  the  St.  Louis  public  schools  had  no 
right  to  engage  anyone  to  lobby  for  or  against  or  work  for 
or  against  any  bill  in  the  legislature  affecting  in  its  provisions 
their  terms  of  office,  and  to  appropriate  or  expend  any  of  the 
public  funds  under  their  control  for  such  purpose ;  nor  had  any 
officer  of  theirs,  as  a  representative  of  the  board,  the  right,  nor 
was  it  his  duty,  in  his  official  capacity  to  lobby  for  or  against 
any  such  bill,  or  work  for  or  against  any  such  bill  affecting 
their  terms  of  office,  and  to  receive  public  money  of  the  school 
fund  for  expenses  in  such  employment.  Any  such  conduct  and 
appropriation  of  money  or  acceptance  of  the  same  under  such 
appropriation  is  without  warrant  of  law,  is  against  the  policy 
of  republican  form  of  government,  and  can  properly  be  criti- 
cized, commented  upon,  and  rebuked  by  any  paper  or  individual 
in  any  appropriate  and  proper  terms.  For,  while  any  individual 
is  permitted,  and  often  is  moved  by  duty,  to  present  by  way 
of  petition  or  public  argument  his  views  and  opinions  and 
reasons  for  or  against  any  measure  pending  before  the  legis- 
lature of  the  state,  this  right  belongs  to  him  as  a  constituent 
part  of  the  sovereignty,  and  cannot  be  employed  by  an  indi- 
vidual acting  officially,  or  by  public  officials  while  serving  the 

50  Danforth  v.  Blickman,  Circuit          5 '  Conard  v.  Dillingham,  23  Ariz 
Court,  Marion  County,  Indiana,  No.      596,  206  P  166. 
39029. 
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people,  and  entrusted  only  with  certain  duties,  responsibilities, 
and  trusts.  It  is  their  duty  to  carry  out  the  law  within  the 
limits  of  the  powers  conferred  upon  them,  and  not  otherwise 
to  either  persuade,  direct,  or  force  legislation,  or  attempt  so 
to  do,  in  regard  to  matters  affecting  their  terms  of  office,  or 
duties  relating  thereto.  A  lobbyist  is  one  who  frequents 
the  lobby  or  precincts  of  a  legislature  or  other  deliberative 
assembly  with  the  view  of  influencing  the  votes  of  members, 
or  who  solicits  or  seeks  to  influence  the  votes  of  members,  or 
seeks  to  influence  their  official  action,  whether  in  the  lobby 
of  the  legislature  or  elsewhere.  The  court  further  instructs 
you  that,  if  you  believe  from  the  evidence  that  any  witness 
has  wilfully  sworn  falsely  to  any  material  fact,  you  may  reject 
and  disregard  all  of  the  testimony  of  such  witness.52 

§  2131.     Burden  of  proof  concerning  truth  of  charge. 
Arizona. 

The  law  affords  to  every  man  protection  in  his  reputation 
and  good  name,  and  one  who  assails  such  good  reputation  or 
character,  and  does  so  by  words  or  language  imputing  or  im- 
plying moral  turpitude,  does  so  at  his  peril,  and,  in  an  action 
for  slander  such  as  the  present  one,  must  prove  the  truth 
thereof  by  a  preponderance  of  the  evidence.53 

Indiana. 

The  plaintiff  is  presumed  by  law  to  be  innocent  of  the  crime 
of  forgery,  or  any  other  crime  for  that  matter,  until  the  con- 
trary has  been  proved;  hence,  if  the  defendant  in  this  cause 
seeks  to  justify  such  an  accusation  by  asserting  its  truth  then 
the  defendant  must  prove  the  guilt  of  the  plaintiff  by  a  fair 
preponderance  of  the  evidence,  or  beyond  the  question  of  a 
reasonable  doubt.34 

Nebraska. 

Unless  you  find  from  the  evidence  that  the  libelous  matter 
was  true  and  published  with  good  motives  and  for  justifiable 
ends,  or  you  fail  to  find  that  the  libelous  matter  was  a  privileged 
communication  as  hereinafter  defined,  then  your  verdict  should 
be  for  the  plaintiff;  but,  if  you  find  the  libelous  matter  was 
true,  or  find  that  it  was  a  privileged  communication,  then  your 
verdict  should  be  for  the  defendant.55 

62  Stark  v.  Publishers:  Geo.Knapp  54  Danforth  v.  Blickman,  Circuit 
&  Co.,  160  Mo  529,  61  SW  669.  Court,  Marion  County,  Indiana,  No. 

«  Conard  v.  Dillingham,  23  Ariz      39029. 

596   206  P  166.  ss  Peterson  v.   Cleaver,   105   Neb 

438,  181  NW  187,  15  ALR  447. 
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§  2132.     Jury  as  judges  of  law  of  libel. 

The  instructions  given  to  the  jury  in  this  case  are  for  the 
purpose  of  aiding  you  to  arrive  at  a  correct  verdict.  They 
contain,  in  the  opinion  of  the  court,  the  law  necessary  to  be 
considered,  under  the  pleadings  and  evidence,  by  you,  in  arriving 
at  your  verdict.  They  are  intended  to  be,  and  in  the  judgment 
of  the  court,  they  are,  consistent  each  with  the  other,  and 
should  all  be  considered  by  the  jury  together.  You  are  further 
instructed  that  in  this  case,  while  you  should  consider,  yet  you 
are  not  bound  by,  the  instructions  of  the  court.  You  are  not 
only  the  sole  judges  of  the  weight  to  be  given  to  the  testimony, 
and  of  the  facts,  but,  under  the  constitution  and  law  of  Missouri, 
you  are  yourselves  the  sole  judges  of  the  law  of  libel,  as  well  as 
of  the  facts.56 

§  2133.    Damages. 
Indiana. 

(1)  If  you  find  from  the  evidence  that  the  plaintiff  is  en- 
titled to  recover  in  this  action,  it  will  then  be  your  duty  to 
assess  the  amount  of  damages  which,  in  your  judgment,  she 
should  recover.  In  assessing  such  damages  you  may  take  into 
consideration  any  mental  suffering  produced  by  the  publishing 
of  the  words  to  others,  if  you  find  from  the  evidence  that  any 
such  suffering  has  been  endured  by  her,  and  the  injury,  if  any, 
to  the  plaintiff's  character  and  reputation,  which  the  evidence 
shows  she  has  sustained  as  a  proximate  result  of  the  publishing 
of  the  alleged  words.  And  you  should  assess  her  damages  at 
such  a  sum  as  in  your  judgment  will  compensate  her  for  an 
injury  sustained  as  the  proximate  result  of  defendant's  wrong- 
ful conduct  as  alleged  in  the  complaint  and  as  shown  by  the 
evidence  in  the  cause. 


If  you  find  from  the  facts  that  the  plaintiff  at  the  time 
the  alleged  words  were  spoken,  was  not  possessed  of  a  good  name 
or  a  good  reputation  and  that  for  her  existing  reputation  at  that 
time  was  made  no  worse  by  the  words  of  the  defendant,  then 
she  was  not  damaged  and  you  cannot  award  her  any  damages 
on  that  account.67 

(2)  I  instruct  you  that  in  this  case  the  plaintiff  can  only 
recover  compensatory  damages  to  compensate  her  for  whatever 
actual  pecuniary  loss  the  evidence  shows  she  has  sustained  by 

56  Arnold  v.  Jewett,  125  Mo  241,  5?  Passwater  v.  McMillian,  Cir- 
28  SW  614.  cuit  Court,  Marion  County,  Indiana, 

No.  42437. 
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reason  of  the  publication  of  the  alleged  libelous  article  mentioned 
in  the  complaint.  And  I  further  instruct  you  that  no  evidence 
has  been  introduced  on  the  trial  of  this  cause  tending  to  show 
that  the  plaintiff  has  sustained  any  actual  pecuniary  loss  on 
account  of  such  publication,  and  I  therefore  instruct  you  that 
under  these  circumstances  the  plaintiff  could  only  be  entitled  to 
recover  nominal  damages  in  this  case  even  though  you  should 
find  that  said  publication  alleged  in  the  complaint  was  in  fact 
libelous.58 

Massachusetts. 

If  you  find  this  is  a  charge  of  adultery,  or  that  the  article, 
as  a  whole,  has  a  tendency  to  injure  the  standing  and  character 
of  the  plaintiff,  and  hold  him  up  to  disgrace,  then  you  come 
to  the  question  of  damages.  It  is  not  a  case,  if  you  find  that  to 
be  a  charge  of  adultery,  where  the  plaintiff  has  to  prove  special 
damages,  to  show  that  he  lost  this  or  that  patient,  because  the 
jury  have  a  right  to  say,  when  a  man  is  charged  with  a  crime, 
that  that  does  him  an  injury,  and  to  say  how  much  his  damage 
shall  be,  without  special  proof  of  damages.  He  is  entitled  to 
damages  for  anything  he  suffered  by  way  of  personal  feeling, 
grieving,  on  account  of  such  a  charge  being  published.  And 
you  have  a  right  to  consider  how  a  citizen  of  good  standing 
would  feel  to  have  an  article  of  that  kind  published  about  him, 
accusing  him  of  having  succumbed  to  the  pretty  charms  of  the 
caterer's  wife,  under  the  circumstances  stated.  You  have  a 
right  to  consider  what  would  be  the  injury  to  any  honorable 
man's  feelings  by  having  such  a  charge  as  that  published  in  the 
B.  Journal,  in  the  way  this  was  published  and  circulated  among 
his  friends  and  neighbors.  He  has  told  you  himself  in  some 
degree  how  it  affected  him,  and  how  it  affected  the  busi- 
ness that  he  was  engaged  in,  and  it  was  a  source  of  jest  for 
a  long  time,  but  of  more  serious  matter  than  jest,  among 
his  friends.  That  may  be  taken  into  consideration  in  deter- 
mining what  the  damages  are.  In  other  words,  being  just  to  the 
B.  Journal,  and  being  just  to  Dr.  B.,  you  are  to  say  what  is  a 
reasonable  compensation  in  dollars  and  cents  for  having  such 
an  article  as  that  published  under  the  circumstances  that  this 
was  published;  and  all  the  natural  results  coming  from  that 
article,  in  the  way  of  damages,  he  is  entitled  to  recover.  You 
cannot  give  more  than  the  ad  damnum  in  the  writ,  $25,000; 
and  you  cannot  give  less  than  nominal  damages ;  and  you  have 
all  the  latitude  between  those  two  sums  in  determining  what 

58  Smith  v.  Indianapolis  Times 
Publishing  Co.,  Circuit  Court,  Mar- 
ion County,  Indiana,  No.  46870. 
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the  damages  are  to  the  plaintiff,  and  I  do  not  see  that  I  can  aid 
you  any  further  in  regard  to  the  matter.69 

Michigan. 

I  charge  you  that  slanderous  words  having  been  uttered 
and  published,  the  law  presumes  that  they  have  damaged  the 
plaintiff,  and  the  plaintiff  is  entitled  to  recover  damages  on 
account  of  injured  feelings  and  the  damage  to  his  reputation, 
without  having  made  any  specific  proof  of  such  damage. 

*     *     * 

In  reporting  your  verdict  you  will  report  such  an  amount 
for  injured  feelings  as  in  your  judgment  the  plaintiff  has 
sustained  to  his  feelings,  and  you  will  report  such  a  separate 
amount  for  the  injury  to  his  reputation  as  in  your  judgment 
his  reputation  has  sustained  already,  or  will  sustain  in  the 
future  on  account  of  the  uttering  and  publishing  of  these 
slanderous  words.60 

Missouri. 

(1)  If  you  find  the  issues  for  the  plaintiff,  you  may  allow 
as  compensatory  or  actual  damages  such  fair  and  reasonable 
compensation  that  you  find  naturally  resulted  from  the  speaking 
of  the  words  complained  of,  and  also  for  any  pain  or  anguish 
of  mind  that  you  find  was  caused  thereby.61 

(2)  If  their  finding  makes  it  necessary  for  them  to  consider 
the  question  of  damages,  they  must  determine  them,  not  arbi- 
trarily, but  by  the  sound,  temperate,  deliberate,  and  reasonable 
exercise  of  the  functions  vested  in  them  by  law,  and  they  can- 
not allow  any  damages  sustained  by  plaintiffs  on  account  of 
any  derogatory  reports  put  in  circulation  or  published  by  any 
one  other  than  defendant.62 

Nebraska. 

If  the  plaintiff  has  failed  to  establish  to  your  satisfaction  by 
a  preponderance  of  the  evidence  that  he  has  suffered  material 
harm  under  all  the  circumstances  as  a  result  of  said  publication, 
then  you  will  find  for  the  plaintiff  in  a  nominal  amount  only.63 

59  Bishop   v.   Journal   Newspaper  60  Mundy  v.  Hoard,  216  Mich  478, 

Co.,  168  Mass  327,  47  NE  119.    See  185  NW  872. 

further   on   charges   of  immorality,  6I  Vanloon   v.    Vanloon,    159    Mo 

Bennett  v.  Salisbury,  78  F  769;  Hib-  App  255,  140  SW  631. 

ner  v.  Fleetwood,  19  IndApp  421,  49  62  Minter  v.  Bradstreet  Co.,  174 

NE  607;  Emerson  v.  Miller,  115  la  Mo  444,  73  SW  668. 

315,  88  NW  803;  Swartzel  v.  Dey,  3  63  Rimmer   v.    Chadron   Printing 

Kan  244;  Mathews  v.  Detroit  Jour-  Co.,  156  Neb  533,  56  NW2d  806. 
nal  Co.,  123  Mich  608,  82  NW  243. 


229  LIBEL  AND   SLANDER  §  2134 

Ohio. 

If  your  verdict  in  this  case,  under  all  the  instructions  of 
law  given  you,  is  for  the  plaintiff,  it  will  be  your  duty  to  award 
her  such  a  sum  in  damages  as  will  fairly  and  fully  compensate 
her  for  all  of  the  damage,  suffering  and  loss  which  she  has 
suffered  already,  or  which  with  reasonable  certainty  she  will 
suffer  in  the  future,  as  the  direct  result  of  the  printing  and 
publishing  of  the  editorial  and  picture  on  August  19,  19—,  in 
the  C,  Press.64 

Wisconsin. 

(1)  In  estimating  damages,  you  are  to  consider  the  plain- 
tiff's injured  feelings  and  tarnished  reputation,  taking  into  ac- 
count the  nature  of  the  imputation,  the  extent  of  its  publicity, 
the  character,  condition,  and  influence  of  the  parties,  and  all 
the  surrounding  circumstances.65 

(2)  The  fact  that  the  publication  in  the  Princeton  Republic 
is  similar  or  identical  with  the  prior  publications  in  the  Oshkosh 
Daily  Northwestern,  in  the  Berlin  Evening  Journal,  and  the 
Tri-County  News  is  no  defense  to  compensatory  damages  due 
the  plaintiff  because  of  the  article  published  in  the  Princeton 
Republic.    Regardless  of  prior  publications  in  other  newspapers 
the  plaintiff  is  entitled  to  some  compensation  for  the  article 
of  April  16,  19 — ,  published  in  the  Princeton  Republic,  and  it 
is  for  you  to  determine  the  amount. 

In  answering  this  question  you  will  be  required  to  assess 
some  more  than  mere  nominal  damages  as  compensatory  dam- 
ages. The  plaintiff  is  entitled  to  some  substantial  compensatory 
damages,  but  in  assessing  these  damages  you  must  not  allow 
any  sum  whatever  because  of  the  publication  of  substantially 
the  same  article  in  the  Oshkosh  Daily  Northwestern,  the  Berlin 
Evening  Journal,  the  Tri-County  News,  or  in  any  other  news- 
paper. The  damages  you  are  to  assess  are  those  and  those  only 
caused  by  the  publication  of  the  article  in  the  defendant's  news- 
paper on  April  16, 19 — ,66 

§  2134.    Mitigation  of  damages. 

Indiana. 

If  you  believe  from  the  evidence  that  at  the  time  of  the  al- 
leged speaking  by  the  defendant  as  alleged  in  the  complaint, 
if  you  find  the  defendant  did  so  speak  the  words  alleged 

««  Westropp  v.  E.  W.  Scripps  Co.,  66Lehner  v.  Kelley,  215  Wis  265, 
148  OhSt  365,  74  NE2d  340.  254  NW  634. 

68  Buckstaff  v.  Hicks,  94  Wis  34, 
68  NW  403,  59  AmSt  853. 
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in  the  complaint  or  such  words  in  substance,  the  plaintiff  had 
a  bad  reputation  for  honesty,  integrity,  and  fair  dealing,  then 
that  must  be  taken  into  consideration  in  arriving  at  your  ver- 
dict, because  a  man  whose  reputation  for  honesty,  integrity, 
and  fair  dealing  is  bad,  may  not  suffer  any  damage,  and  cannot 
suffer  the  same  damages  as  a  man  of  good  reputation  would 
suffer,  if  words  were  used  charging  him  with  having  unlaw- 
fully forged  the  name  of  another  person.  And  this  may  be 
considered  by  you  in  mitigation  of  or  to  lessen  any  damages 
to  which  from  all  the  evidence  in  the  case  you  believe  him 
entitled.67 

Wisconsin. 

If  the  jury  find  that  plaintiff  had  the  reputation  of  being  a 
horse-thief,  that  may  be  taken  into  consideration  to  mitigate  the 
damages,  both  compensatory  and  exemplary.68 

§  2135.     Consideration  of  provocation  on  question  of  damages. 
Indiana. 

Some  evidence  has  been  introduced  in  this  case  touching  upon 
a  dispute  growing  out  of  the  laying  or  the  digging  up  of  certain 
sewer  pipes  adjacent  to  the  properties  of  the  parties.  The 
relative  rights  of,  the  parties  in  that  controversy  will  not  con- 
cern you  and  you  will  give  no  consideration  to  such  testimony  ex- 
cept insofar  as  it  may  lay  the  foundation  for  a  provocation,  if 
any  there  be,  from  defendant  to  plaintiff,  and  the  resulting  anger 
and  heat  of  passion,  which  can  only  go  to  the  question  of  malice 
and  mitigation  of  damages  as  explained  to  you  in  these  in- 
structions.69 

West  Virginia. 

If  the  jury  believe  from  the  evidence  that  the  words  com- 
plained of  were  the  result  of  passion,  and  were  used  while  the 
parties  were  engaged  in  a  heated  altercation,  or  quarrel,  and 
if  they  further  believe  that  in  this  quarrel  M.  H,  F.  was  pro- 
voked to  use  the  words  complained  of  by  insulting  language 
addressed  to  her  by  the  plaintiff  C.  E.  F.,  then  these  facts  shall 
be  taken  into  consideration  by  you  in  arriving  at  your  verdict.70 

67  Danforth  v.  Blickman,  Circuit  69  Hardy    v.    McDonald,    Circuit 
Court,  Marion  County,  Indiana,  No.  Court,  Marion  County,  Indiana,  No. 
39029.  39259. 

68  Maxwell   v.   Kennedy,   50   Wis  7O  Fisher  v.  Fisher,  89  WVa  199, 
645,  7  NW  657.  108  SE  872. 
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§  2136.    Punitive  or  exemplary  damages. 
California. 

If  you  should  find  that  the  article  in  question  was  published 
wantonly,  recklessly,  and  with  utter  disregard  to  whether  it 
was  true  or  false,  then  I  charge  you  the  plaintiff  is  entitled  to 
recover  exemplary  and  also  compensatory  damages.7 1 

Maryland. 

If  the  jury  find  their  verdict  in  favor  of  the  plaintiff,  the 
measure  of  damages  is  such  an  amount  as  in  the  opinion  of  the 
jury  will  compensate  the  plaintiff  for  the  injury  to  his  feelings 
and  character  occasioned  by  the  words  so  spoken,  and  also  for 
such  injury  as  was  the  material,  direct,  and  reasonable  conse- 
quence of  such  words,  and  they  may  also  award  exemplary  and 
punitive  damages  as  a  punishment  to  defendant.72 

Missouri. 

(1)  In  making  their  verdict,  the  jury  may  take  into  con- 
sideration all  the  facts  and  circumstances  as  detailed  by  the 
witnesses.    If  you  find  for  the  plaintiff  in  estimating  the  dam- 
ages which  you  may  think  plaintiff  has  sustained,  you  may  take 
into  consideration  and  allow  the  plaintiff  for  the  mortification 
to  his  feelings  suffered  from  the  act  of  defendant  complained 
of  and  may  add  thereto  as  punitive  damages  such  amount  as 
will  adequately  punish  the  defendant  for  such  act  and  serve  as 
a  warning  to  prevent  others  from  being  guilty  of  a  like  act.73 

(2)  If  you  find  for  the  plaintiffs  under  other  instructions, 
the  damages  may  be  compensatory  or  punitive  and  compensa- 
tory.   Compensatory  damages  are  to  be  given  when  the  evidence 
satisfies  the  jury  that  the  plaintiffs  have  sustained  material  or 
substantial  injury,  and  that  such  injury  was  the  result  of  the 
wrongful  act  of  the  defendant,   and  compensatory   damages 

7 1  Graybill  v.  De  Young,  140  Cal  is  excused  for  the  libel  or  slander 
323    73  P  1067  of  another  for  the  reason  that  the 

72  Blumhardt  v.  Rohr,  70  Md  328,  wrong-doer     was     without    malice. 
17  A  266  *    *    *   In   slander>    the   words   are 

73Callahan   v.    Ingram,    122    Mo  always  intentionally  spoken,  what- 

355    26  SW  1020,  43  AmSt  583.    In  ever   meaning   may  be   imputed   to 

approving  this  instruction,  the  Su-  them.    *    *    *    Malice,   such  as  the 

preme     Court     of     Missouri     said:  law  implies,  is  the  very  gist  of  the 

"Defendant     insists     that    punitive  action   for    slander.     *    *         There 

damages,  in  suits  for  slander,  are  seems   no   just  ground   for   distm- 

only  recoverable  when  the  wrong-  guishing  between  malice  in  fact  and 

doer    was    actuated    by    actual    or  malice  in  law  in  respect  to  the  right 

express  malice,  as  distinguished  to  exemplary  damages  in  actions  for 

from  malice  implied  by  law.  No  one  libel  and  slander. 
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should  be  a  sum  sufficient  to  compensate  the  plaintiffs  for  such 
injury.  Punitive  damages  are  awarded  for  the  purpose  of 
punishing  the  defendant  for  the  wrongful  act,  and  setting  an 
example  before  the  community,  but  are  not  allowed  unless  the 
evidence  is  sufficient  to  satisfy  the  jury  that  in  doing  the  thing 
complained  of  the  defendant  was  actuated  by  feelings  of  ill  will 
or  hatred  toward  the  plaintiffs,  or  reckless  disregard  of  the 
consequences  of  the  act.74 

(3)  If  your  verdict  is  for  plaintiff,  in  addition  to  compensa- 
tory damages,  you  may,  if  you  think  proper,  under  all  the  facts 
and  circumstances  shown  in  the  evidence,  assess  in  plaintiff's 
favor  such  further  sum  as  exemplary  or  punitive  damages,  or 
smart  money,  as  in  your  judgment,  considering  all  the  facts 
and  circumstances  in  the  case  in  evidence,  you  believe  should 
be  assessed  against  defendant  by  way  of  punishment  for  the 
act  complained  of,  and  to  serve  as  a  warning  to  prevent  de- 
fendant and  others  from  being  guilty  of  a  like  act.  And  in 
determining  such  damages,  you  may  take  into  consideration 
the  motive  or  purpose  of  defendant  in  making  the  publication, 
as  you  may  find  from  the  evidence;  and  in  determining  the 
motive  or  purpose  you  may  consider  any  information  concerning 
or  relating  to  the  subject-matter  of  the  libel  which  defendant 
received  before  the  publication  complained  of  and  on  which 
you  may  believe  that  it  acted,  and  any  other  publication  of 
defendant  as  shown  in  the  evidence,  whether  published  before 
or  after  the  publication  of  December  15,  19 — .  And  weighing 
all  these  matters,  you  may  award  plaintiff  such  exemplary  or 
punitive  damages,  if  any,  as  you  may  deem  proper.75 


New  York. 

If  you  find  that  the  article  was  published  recklessly  and 
without  any  investigation  and  is  untrue,  you  may  also  award  as 
other  damages,  to  prevent  a  repetition  of  the  offense,  what  are 
known  as  punitive  or  vindictive  damages,  which  in  your  judg- 
ment you  may  think  proper.  You  are  to  judge  all  this  question 
of  damages  fairly  and  temperately,  without  passion,  as  business 
men  and  reasonable  citizens.  You  are  not  obliged,  if  you  should 
find  that  he  was  damaged,  to  allow  any  punitive  damages  what- 
ever. That  is  a  matter  which  under  the  law  rests  in  your  sound 
discretion  and  is  to  be  guided  largely  by  what  you  think  are  the 

74Minter  v.  Bradstreet  Co.,  174  75  Meriwether  v.  Publishers:  Geo. 
Mo  444,  73  SW  668.  Knapp  &  Co.,  224  Mo  617,  123  SW 

1100. 
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requirements  of  justice  in  preventing  a  repetition  of  this  kind 
of  thing  if  you  find  it  was  a  wrong.76 

Ohio. 

If,  therefore,  you  find  for  the  plaintiff,  that  she  is  entitled 
to  compensation  for  her  damage,  suffering,  and  loss,  but  find 
also  that  the  defendant  was  actuated  by  a  reckless  and  wanton 
disregard  of  plaintiff's  rights,  then  you  would  have  the  right  to 
award  an  additional  amount  of  damages,  by  way  of  punitive 
damages,  such  as  you  think  would  be  appropriate  under  all  of 
the  circumstances  of  the  case ;  and  in  that  connection  you  have 
the  right  to  take  into  account  the  wealth  of  the  defendant  cor- 
poration; and  if  you  make  such  an  allowance  of  such  punitive 
damages,  you  may  also  include  a  further  sum  as  a  counsel  fee 
for  the  fees  of  the  plaintiff's  lawyers.77 

Rhode  Island. 

*  *  *  where  truth  is  pleaded  as  a  defense,  the  truth  of  the 
libel  is  urged  and  found  to  be  not  true,  that  will  sustain  an  award 
of  punitive  damages.  In  other  words,  if  the  defense  of  truth 
fails,  punitive  damages  may  be  awarded.  Now,  punitive  damages 
are  not  a  matter  of  right.  The  plaintiff  is  not  entitled  to  recover 
punitive  damages  as  a  matter  of  right.  Whether  or  not  they  are 
awarded  is  a  matter  which  is  entirely  within  your  discretion 

#    *    *  78 

§  2137.     Slander  of  title. 

If  you  believe  from  the  evidence  in  this  case  that  the  de- 
fendants, or  any  of  them,  either  collectively  or  individually, 
by  means  of  a  conspiracy  or  otherwise,  falsely  and  maliciously 
made  any  or  all  of  the  statements  as  claimed  by  plaintiffs  in 
their  petition,  in  reference  to  plaintiffs'  property  known  as 
the  S.  Mill,  and  that  T.  B.,  by  reason  of  such  statements,  if 
any,  was  induced  not  to  trade  for  the  S.  Mill  when  he  would 
otherwise  have  traded  for  said  mill,  and  plaintiffs  have  suffered 
damage  thereby,  as  claimed  in  their  petition,  your  verdict  should 
be  for  the  plaintiffs  and  against  such  defendant  or  defendants 
for  the  sum,  if  any,  you  find  plaintiffs  actually  lost  thereby.79 

§  2138.    Mercantile  reports. 

Plaintiffs  complain  that  defendant  published  of  and  con- 
cerning them  the  following  libelous  things:  First,  the  opinion 

76  New  York  Evening  Post  Co.  v.  78Marley  v.   Providence   Journal 
Chaloner,  265  F  204.  Co.,  86  RI  229,  134  A2d  180. 

77  Westropp  v.  E.  W.  Scripps  Co.,  79  Bourn  v.   Beck,   116   Kan  231, 
148  OhSt  365,  74  NE2d  340.  226  P  769. 
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is  expressed  that  a  local  bank  has  been  secured;  and  second, 
their  present  condition  is  not  regarded  as  particularly  flattering, 
and  seems  to  suggest  cash  dealings,  which  they  claim  were 
each  of  them  false,  malicious,  and  defamatory.  The  publica- 
tion complained  of  consists  in  defendant  giving  out  to  others 
papers  containing  said  charges.  Now,  if  you  find  from  the  evi- 
dence that  defendant  only  gave  out  such  papers  to  such  persons 
or  firms  or  corporations  as  were  interested  in  knowing  the 
financial  condition  of  plaintiffs  at  the  time,  by  reason  of  having 
had,  or  being  about  to  have,  business  transactions  with  plaintiffs, 
or  who  were  subscribers  of  defendant,  and  had  made  request 
upon  defendant  for  information  concerning  plaintiffs,  and  that 
for  such  reasons,  or  any  of  them,  defendant  made  and  furnished 
such  papers  in  good  faith,  then  such  publications  were  privileged, 
and  do  not  sustain  the  allegations  of  plaintiffs'  petition,  and 
your  finding  must  be  for  defendant,  unless  plaintiffs  have  proved 
by  the  greater  weight  of  all  the  evidence  in  this  case  that  de- 
fendant was  actuated  in  making  such  publications  by  malice 
toward  plaintiffs,  as  said  term  "malice"  has  been  defined  in 
other  instructions. 

#     #     # 

The  plaintiffs'  right  to  recover  in  this  case  depends  upon, 
and  is  limited  to,  the  falsity  and  publication,  as  elsewhere 
explained,  of  the  following  clauses  of  the  report  dated  Decem- 
ber 22,  19 — ,  mentioned  in  the  evidence,  to  wit:  "The  opinion 
is  expressed  that  a  local  bank  has  been  secured ;"  "their  present 
condition  is  not  regarded  as  particularly  flattering,  and  seems 
to  suggest  cash  dealings."  While  you  should  take  into  con- 
sideration the  whole  of  said  report,  in  order  to  ascertain  the 
meaning  and  significance  of  said  part  of  it,  still  the  fact  that 
the  other  parts  of  said  report  may  be  true  does  not  prevent 
the  plaintiffs  from  recovering  on  said  part,  quoted  above,  if  you 
find  from  the  evidence  that  it  was  untrue ;  on  the  other  hand, 
the  plaintiffs  are  not  entitled  to  recover  on  account  of  the  falsity 
of  any  part  of  said  report  other  than  the  clauses  above  set 
forth.  Therefore,  if  you  find  from  the  evidence  that  the  above- 
mentioned  part  was  false,  and  imputed  to  the  plaintiffs'  in- 
solvency, or  conduct  which  would  prejudice  them  in  their  busi- 
ness or  trade,  or  be  injurious  to  their  standing  and  credit  as 
merchants  or  business  men,  and  was  published  as  elsewhere 
explained,  then  the  plaintiffs  are  entitled  to  recover  damages, 
to  be  estimated  under  all  the  instructions  in  the  case. 


The  matter  set  forth  and  quoted  in  the  preceding  instruc- 
tion, and  contained  in  the  report  mentioned  in  the  evidence 
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as  bearing  date  December  22,  19—,  and  headed,  "M.  B.,  W.  & 
R.  D.  G.,  Sedalia,  Missouri,"  was  libelous  in  its  nature,  if  it 
was  untrue,  and  charged  upon  and  imputed  to  the  plaintiffs' 
insolvency,  or  conduct  that  would  prejudice  them  in  their  busi- 
ness or  trade  or  be  injurious  to  their  standing  and  credit  as 
merchants  or  business  men ;  and  it  constitutes  a  cause  of  action 
if  it  was  published,  unless  it  is  shown  to  have  been  within 
the  protection  of  the  privilege  set  up  by  the  defendant.  There- 
fore, if  you  believe  from  the  evidence  that  the  defendant  did, 
on  or^about  December  22,  19—,  publish  of  and  concerning  the 
plaintiffs,  as  merchants  in  Sedalia,  Missouri,  the  said  report, 
and  that  the  matter  before  specified  was  false,  and  calculated 
to  have  the  effect  as  explained  above,  then  the  defendant  is 
liable  to  the  plaintiffs  for  damages,  unless  you  believe  from 
the  evidence  in  the  case  that  said  report  was  privileged.  "Pub- 
lication," as  here  spoken  of,  is  the  preparation  and  delivery 
of  a  copy  of  the  alleged  libelous  matter  to  some  third  person. 
To  entitle  the  plaintiffs  to  recover,  it  is  not  necessary  to  prove 
the  issue  or  publication  of  numerous  copies  of  said  report,  and 
if  you  believe  from  the  evidence  that,  at  a  date  prior  to  the 
institution  of  this  suit,  the  defendant  prepared  and  delivered  a 
copy  of  said  report  to  any  firm,  person,  or  corporation  other 
than  the  plaintiffs  themselves,  then  there  was  complete  publi- 
cation thereof  in  contemplation  of  law.  The  privilege  claimed 
by  the  defendant  is  not  absolute,  but  qualified.  To  entitle  the 
defendant  to  the  benefit  of  the  same,  you  must  find  from  the 
evidence  that  defendant  only  issued  and  delivered  said  report 
to  such  persons,  firms,  or  corporations  as  were  interested  in 
knowing  the  financial  condition  of  the  plaintiffs  at  the  time  by 
reason  of  having  had,  or  being  about  to  have,  business  transac- 
tions with  plaintiffs,  or  who  were  subscribers  of  the  defendant 
company,  and  had  made  requests  upon  defendant  for  information 
concerning  plaintiffs,  and  that  for  such  reasons,  or  any  of  them, 
defendant  made  and  furnished  said  report  in  good  faith.  Unless 
you  do  so  find,  then  said  publication  was  not  privileged.  The 
court  further  instructs  you  that,  even  if  said  report  was  only 
furnished  to  such  persons  above  explained,  still  the  same  was 
not  privileged  if  you  believe  from  the  evidence  that  the  same 
was  prompted  and  accompanied  by  actual  malice  upon  the  part 
of  defendant.  "Actual  malice,"  as  used  in  this  connection, 
means  that  the  report  in  question  was  prepared  and  published, 
not  in  good  faith,  but  with  intent  to  injure  plaintiffs,  or  with 
a  wilful  and  wanton  neglect  of  the  rights  and  interests  of  the 
plaintiffs.  If  you  believe  from  the  evidence  that  there  was 
such  actual  malice  in  the  furnishing  of  the  said  reports,  then  the 
same  was  not  privileged,  as  claimed  by  the  defendant.  If  for 
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any  reason,  as  before  explained,  you  find  that  the  said  report 
was  not  privileged,  and  if  you  also  find  it  was  published  con- 
cerning the  plaintiffs  as  merchants,  and  the  part  above  specified 
was  false,  and  was  calculated  to  have  the  effect  above  explained, 
and  was  published  by  defendant  as  before  explained,  then  you 
should  find  the  issues  for  the  plaintiffs,  and  assess  their  dam- 
ages at  such  sum  as  you  think  proper  and  just  under  the 
evidence  and  instructions  in  the  case,  not  to  exceed,  however, 
the  sum  of  $100,000.80 

§  2139.     Charges  of  immorality. 
Indiana. 

The  substance  of  the  first  paragraph  of  this  complaint  is 
that  defendant  L.  M.  did  on  September  7,  19 — ,  in  the  presence 
and  hearing  of  certain  other  persons,  speak  of  and  concerning 
this  plaintiff  J.  H.,  with  a  malicious  intent  to  injure  the  good 
name  of  said  plaintiff  and  to  bring  her  into  disgrace  and  public 
scandal,  the  following  false  and  defamatory  words :  "You  know 
you  came  to  my  house  at  twelve  o'clock  at  night  and  tried  to  get 
F.  to  go  to  bed  with  you/'  meaning  thereby  that  plaintiff  was 
a  woman  of  immoral  character;  and  that  by  reason  of  such 
utterance  by  defendant  plaintiff  has  been  damaged  in  the  sum 
of  $5,000  for  which  she  asks  judgment. 

Plaintiff  has  filed  a  second  paragraph  of  complaint  alleging 
in  substance,  but  differing  a  little  in  form,  the  same  facts  as 
outlined  in  the  first  paragraph,  and  has  dismissed  both  her 
paragraphs  of  complaint  as  to  defendant  R.  F.  M. 

To  this  defendant  has  filed  her  answer  in  denial  of  every 
allegation  contained  in  said  paragraphs  of  complaint.8' 

Massachusetts. 

This  is  a  good  case  to  submit  to  twelve  men  in  Suffolk  County, 
to  say  what  damages  a  plaintiff  shall  have  who  has  been  treated 
as  B.  has.  Has  he  been  injured,  or  has  the  defendant  pursued 
a  proper  and  justifiable  course  in  which  to  treat  a  citizen,  who 
is  a  man  of  good  character,  and  where  the  defendant  does  not 
set  up  the  truth?  Or  has  the  defendant,  while  the  plaintiff 
was  away,  tried  to  find  out  what  the  truth  was,  and  then  pub- 
lished the  libel  with  the  truth,  with  the  allegation  of  the  wife? 
Now,  you  will  have  this  article  before  you.  It  is  put  in  the 
declaration  exactly,  I  understand,  as  it  was  printed,  and  the 
first  question  is : 

80Minter  v.  Bradstreet  Co.,  174  8I  Hardy  v.  McDonald,  Circuit 
Mo  444,  73  SW  668.  Court,  Marion  County,  Indiana,  No. 

39259. 
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Do  you  find,  as  I  have  suggested,  that  paragraph  with 
the  whole  article  to  be  practically  a  charge  of  adultery? 

If  it  is,  and  it  is  not  true — and  it  is  not  claimed  to  be  true — 
then  the  plaintiff  is  entitled  to  whatever  damages  you  think 
a  man  is  entitled  to,  who  has  a  good  character,  and  who  is 
above  reproach,  who  is  accused  in  a  public  journal  like  the  B. 
Journal  of  that  crime,  and  sent  out  under  the  circumstances 
which  this  was;  because  you  are  to  take  into  consideration  in 
mitigation,  if  there  is  anything  in  mitigation  of  it,  that  the 
defendant  had  published  what  was  published  in  New  York,  that 
the  article  was  not  true,  so  that,  when  the  defendant  published 
this  article,  it  had  not  only  the  fact  that  Mrs.  B.,  but  that  Dr.  B. 
also,  denied  that  there  was  any  truth  in  that  accusation.  But 
still  the  defendant  published  it  with  their  denial.  Now,  it  is 
for  you  to  say  whether  the  defendant  is  justified  in  doing  that, 
or  whether,  when  the  defendant  found  out  both  from  the  plain- 
tiff and  his  wife,  acting  separately  and  from  different  sources, 
that  there  was  not  a  word  of  truth  in  the  article,  that  it  was 
a  gross  libel,  whether  the  defendant  can  go  on  and  publish  it, 
and  then  set  up  as  an  excuse  that  the  defendant  consulted  both 
the  plaintiff  and  his  wife,  and  that  they  both  said  that  it  was 
not  true.  And,  if  you  say  it  is  a  libel  under  the  rules  I  have 
given  you,  you  are  to  say  what  the  damages  are.02 

§  2140.     Charge  of  associating  with  disreputable  persons. 

The  substance  of  this  complaint  is  that  on  September  29, 
19 — ,  the  defendant  C.  K  falsely  and  maliciously  spoke  of  and 
concerning  this  plaintiff  E.  F.  these  words,  "You  are  of  very 
low  character  and  associate  with  niggers  of  the  lowest  type  and 
are  from  the  underworld  and  have  run  away  from  every  place 
you  ever  lived  and  you  are  a  whore" ;  and  that  said  defendant 
at  the  same  time  also  spoke  falsely  and  maliciously  of  the  said 
plaintiff  in  the  following  words,  "You  are  a  whore  and  you  are 
low  down  and  associate  with  the  lowest  kind  of  trash";  that 
by  the  false  and  malicious  speaking  of  said  words  plaintiff  has 
been  damaged  in  the  sum  of  $5,000  for  which  she  asks  judg- 
ment. To  this  the  defendant  has  answered  by  a  denial  of  every 
material  allegation  contained  in  plaintiff's  complaint.83 

82  Bishop   v.   Journal   Newspaper  Justification    or    mitigation,    see 

Co.,  168  Mass  327,  47  NE  119.  Minter   v.   Bradstreet   Co.,   174   Mo 

See  also  Bennett  v.  Salisbury,  78  444,  73  SW  668;  Upehurch  v.  Rob- 

F  769;  Hibner  v.  Fleetwood,  19  Ind  ertson,  127  NC  127,  37  SE  157. 

App   421,  49   NE  607;    Swartzel  v.  83  Fry  v.  Kennedy,  Circuit  Court, 

Dey,  3  Kan  244.  Marion  County,  Indiana,  No.  37973. 
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§  2141.    Charge  of  operating  house  of  ill  fame. 

Under  the  law  in  Indiana,  whoever  keeps  a  house  of  ill 
fame,  resorted  to  for  the  purpose  of  prostitution  or  lewdness, 
or  knowingly  lets  a  house  to  be  so  kept,  or  knowingly  permits 
a  house  which  he  has  let  to  be  so  kept,  is  guilty  of  a  crime  and 
is  punishable  by  fine  or  imprisonment.  The  published  article 
complained  of  in  this  case  therefore  charges  plaintiff  with  the 
commission  of  a  crime.  And  if  you  find  from  all  the  evidence 
in  the  case  that  plaintiff  did  not  operate  a  house  or  houses  of 
ill  fame  as  published  by  defendant  and  that  plaintiff  has  been 
damaged  thereby,  your  verdict  should  be  for  the  plaintiff. 

*  *         * 

Any  false  and  defamatory  printing  or  writing  tending  to 
expose  a  person  to  public  hatred,  contempt  or  ridicule,  to  de- 
prive him  of  the  benefits  of  public  confidence  or  social  inter- 
course, such  as  a  charge  of  the  commission  of  a  crime  when 
published  of  him  maliciously,  is  libelous.  And  if  you  believe 
from  the  evidence  that  this  statement  as  alleged  in  plaintiff's 
complaint  tended  to  expose  the  plaintiff  to  public  hatred  or 
ridicule,  to  deprive  her  of  the  benefits  of  public  confidence  or 
social  intercourse  and  that  it  was  false  and  was  maliciously  made, 
then  she  will  be  entitled  to  recover  damages  in  this  action, 
and  your  verdict  should  be  in  her  favor.  But  you  must  deter- 
mine from  all  the  evidence  in  the  case  whether  the  alleged  publi- 
cation as  used  was  in  fact  false  and  whether  if  false,  it  was 

defamatory. 

*     *     * 

You  are  further  instructed  that  it  is  the  law  that  pleas 
of  justification  which  have  been  filed  in  this  action  must  be 
as  broad  as  the  charge  complained  of  in  the  complaint  herein, 
and  as  a  matter  of  law,  the  court  instructs  you  that  the  pleas 
in  this  action  are  of  such  nature,  that  is,  they  are  as  broad  as 
the1  charge  itself.  In  order  to  defeat  plaintiff's  complaint  the 
proof  in  support  of  such  pleas  of  justification  must  be  sub- 
stantially proved  by  a  preponderance  of  the  evidence.  By 
"substantially"  is  meant  such  evidence  as  will  convince  you  by 
a  fair  preponderance  of  same  that  the  plaintiff  did  operate  houses 
of  ill  fame  in  Muncie  for  years. 

*  *         sfe 

You  are  instructed  that  "a  house  of  ill  fame"  is,  as  a  matter 
of  common  knowledge,  a  place  where  females  live  or  frequent 
for  the  purpose  of  prostituting  themselves  for  hire.  By  an 
"operator"  or  "keeper  of  a  house  of  ill  fame"  is  meant  one 
who  has  charge  of  such  place,  one  in  authority,  and  one  who 
is  at  the  head  of  such  place.  So  in  this  case,  before  the  de- 
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f  endant  can  have  established  the  material  allegations  or  aver- 
ments of  its  answers  in  justification,  it  must  have  shown 
that  the  plaintiff  was  an  operator  or  keeper  of  such  place  or 
places  in  the  city  of  Muncie,  Indiana,  on  and  prior  to  March  14, 
19 — ,  where  females  resorted,  lived  or  were  kept  for  the  purpose 
of  prostitution  for  hire.  In  other  words,  "a  house  of  ill  fame"  is 
one  which  is  operated  for  gain,  and  if  it  could  be  called  a  busi- 
ness, it  would  be  defined  as  a  business,  but  the  law  does  not 
recognize  any  business  which  is  illegal,  and  keeping  a  house  of 
ill  fame  is  illegal  under  the  statute. 

If  from  all  the  evidence  given  in  the  case  the  defendant  has 
not  established  by  a  fair  preponderance  thereof,  that  the  plaintiff 
kept  such  places  in  the  city  of  Muncie  for  years  prior  to  such 
date  and  you  further  find  that  plaintiff  has  been  damaged 
thereby  as  explained  in  these  instructions,  then  your  verdict 
should  be  for  the  plaintiff.84 

§  2142.     Charge  woman  with  living  with  man  other  than  hus- 
band. 

In  this  cause  before  the  plaintiff  can  recover  she  must 
prove  by  a  fair  preponderance  of  the  evidence  that  the  defend- 
ant spoke  the  words  charged  in  the  complaint ;  that  said  words 
had  a  provincial  meaning,  which  was  that  they  meant  that  the 
plaintiff  had  been  living  in  adultery  with  some  man. 

Plaintiff  must  further  prove  that  the  words  were  under- 
stood by  those  who  heard  them  that  plaintiff  was  living  in 
adultery ;  and  the  plaintiff  must  further  show  that  at  the  time 
of  the  speaking  of  said  words  by  the  defendant,  the  defendant 
knew  their  said  provincial  meaning  and  that  she  used  them 
and  intended  to  use  them  in  said  provincial  sense  and  that  said 
defendant  intended  by  the  use  of  said  words  to  charge  the 
plaintiff  with  unchastity. 

Unless  the  plaintiff  has  established  all  these  things  by  fair 
preponderance  of  the  evidence,  your  verdict  should  be  for  the 

defendant. 

*     *     * 

The  plaintiff  must  show  that  the  words  charged  to  de- 
fendant were  spoken  in  the  slanderous  sense  imputed  to  them 
and  were  so  understood  by  those  to  whom  they  were  spoken. 
You  are  to  judge  of  this  from  all  the  testimony  in  the  case. 
The  language  actually  spoken,  of  whom  it  was  spoken,  to  whom 
it  was  spoken,  and  the  circumstances  under  and  the  manner 

84  Smith  v.  Indianapolis  Times 
Publishing  Co.,  Circuit  Court, 
Marion  County,  Indiana,  No.  46870. 
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in  which  it  was  spoken,  are  all  proper  to  be  considered  by  you 
in  judging  what  the  words  meant,  how  they  were  understood, 
and  what  meaning  the  party  conveyed  under  the  circumstances 
surrounding  their  utterance.85 

§  2143.     Calling  another  a  "crook  and  dead-beat." 

Indiana. 

The  substance  of  this  complaint  is  that  on  August  14,  19 — , 
the  defendant  in  a  certain  discourse  with  plaintiff  at  Indi- 
anapolis, Indiana,  and  in  the  presence  and  hearing  of  certain 
other  persons  falsely  and  maliciously  spoke  of  and  concerning 
said  plaintiff  in  the  following  words:  "You  are  nothing  but  a 
damned  crook  and  dead-beat/'  meaning  thereby  that  the  plaintiff 
had  been  and  was  guilty  of  stealing  and  carrying  and  secreting 
goods  and  chattels  of  the  defendants.  That  by  reason  of  the  same 
plaintiff  has  been  damaged  in  the  sum  of  $5,000  for  which  she 
asks  judgment.  To  this  defendant  has  answered  in  denial  of 
every  material  allegation  contained  in  said  complaint. 

*     *     * 

If  you  find  the  words  charged  to  have  been  spoken,  and 
spoken  in  the  slanderous  sense  charged,  the  law  makes  them 
actionable  without  any  allegations  or  proof  that  actual  damage 
resulted  to  the  plaintiff  therefrom.  The  law  implies  damages 
to  be  the  necessary  result  of  such  charge. 

If  so  spoken,  the  law  presumes  them  to  be  falsely  spoken. 
The  plaintiff  is  not  required  to  prove  their  falsity  or  her  good 
character.86 

Wisconsin. 

In  the  first  cause  of  action  set  forth  in  the  complaint  it  is 
alleged  that  the  defendant  on  July  27,  19 — ,  in  the  presence 
of  G.  A.  B.  spoke  of  and  concerning  the  plaintiff  the  words,  "The 
cashier  in  there  is  crooked.  He  beat  me  out  of  a  couple  of 
hundred  dollars/'  The  speaking  of  substantially  these  words  is 
admitted  by  the  defendant  to  have  been  done  on  that  occasion, 
but  he  alleges  in  his  answer  that  the  words  were  true  and  by 
your  answer  to  the  third  question  of  the  verdict  you  are  to 
decide  whether  they  were  or  were  not  true.  If  you  find  from 
the  evidence  that  they  were  not  true,  then  the  law  presumes 
that  the  speaking  and  publication  thereof  did  damage  to  the 
plaintiff  and  such  speaking  and  publication  was  unlawful  and 
a  wrong  to  the  plaintiff  and  in  case  you  so  find  then  you  should 

85  Callahan  v.  Meyer,  Circuit  86  Passwater  v.  McMillian,  Circuit 
Court,  Marion  County,  Indiana,  No.  Court,  Marion  County,  Indiana,  No. 
34530.  42437. 
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award  to  the  plaintiff  such  damages  upon  account  thereof  as 
will  compensate  him  for  the  injury  done  to  him  thereby.  If 
you  find  from  the  evidence  that  the  words  so  spoken  by  the 
defendant  were  in  fact  true  or  substantially  true  then  the 
truth  thereof  was  a  complete  justification  for  the  speaking  of 
the  words  and  the  speaking  thereof  was  not  unlawful  or  wrong- 
ful and  you  should  not  allow  the  plaintiff  any  damages  on  ac- 
count thereof.  In  case  you  find  from  the  evidence  that  the 
words  so  spoken  by  the  defendant  in  the  presence  of  G.  A.  B. 
were  not  only  untrue  but  that  defendant  was  actuated  by 
express  malice  in  speaking  them,  then  you  should  award  in 
addition  to  compensatory  damages  such  punitive  damages,  if 
any,  as  you  believe  ought  to  be  imposed  upon  the  defendant 
by  way  of  punishment.87 

§  2144.    Accusation  of  larceny;  "thief." 

The  substance  of  this  complaint  is  that  on  or  about  De- 
cember 25,  19 — ,  defendant  in  the  presence  of  divers  persons 
falsely  and  maliciously  spoke  of  and  concerning  the  plaintiff 
using  the  following  false  and  defamatory  words :  "Yes,  I  think 
you  are  a  thief";  that  by  reason  of  such  utterance,  plaintiff 
has  been  damaged  in  the  sum  of  $2,000  for  which  he  asks 
judgment. 

To  this  defendant  has  answered  in  two  paragraphs,  the  first 
by  a  denial  of  all  the  material  allegations  contained  in  plaintiff's 
complaint,  and  the  second  by  a  plea  of  justification.  In  effect 
the  plea  of  justification  is  that  on  the  day  mentioned  plaintiff 
appeared  in  defendant's  drug  store  located  in  the  city  of  Indi- 
anapolis and  wrongfully  and  unlawfully  took  from  defendant's 
counter  several  articles  of  merchandise  and  concealed  them  in 
his  pockets ;  that  defendant  was  not  acquainted  with  plaintiff 
at  that  time,  and  upon  discovering  said  taking  and  concealing 
of  said  merchandise  inquired  of  plaintiff  what  he  was  doing, 
whereupon  plaintiff  took  said  articles  of  merchandise  out  of  his 
pocket  and  replaced  them  upon  the  counter,  at  the  same  time 
asking  defendant  if  he  took  him  for  a  thief,  and  that  in  re- 
sponse to  that  inquiry  made  from  plaintiff  to  defendant,  de- 
fendant answered,  "Yes,  I  think  you  are";  and  that  the  words 
uttered  were  spoken  only  in  relation  to  the  taking  and  con- 
cealing of  said  articles  of  merchandise,  and  that  all  persons 
present  so  understood  them.  To  this  plea  of  justification  plain- 
tiff has  replied  in  general  denial.88 

87  Fehlhaber   v.    McFadden,    Cir-          88  Burress  v.  Hall,  Circuit  Court, 
cuit  Court,  Marathon  County,  Wis-      Marian  County,  Indiana,  No.  32373. 
consin;   see  156  Wis  462,  146  NW 
484. 
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§  2145.     Charge  of  being  pickpocket. 

Under  the  law  in  this  state  the  words  "stealing"  and 
"pickpocket"  import  the  commission  of  a  crime,  and  if  a  person 
speaks  words  concerning  another  which  in  the  ordinary  and 
common  significance  imputes  to  him  the  commission  of  a  crime 
or  an  offense,  it  must  be  presumed  it  was  in  that  sense  the 
words  were  used  and  understood  by  the  person  in  whose  pres- 
ence and  hearing  they  were  spoken,  unless  other  words  were 
used  at  the  same  time  which  limit  or  qualify  the  ordinary 
meaning  of  such  words  so  used,  or  the  speaking  of  such  words 
was  under  such  circumstances  as  within  themselves  show  that 
their  ordinary  and  common  meaning  was  not  intended  and  not 
to  be  so  understood  by  those  present  and  hearing  the  same.89 

§  2145A.     Charge  of  dishonest  business  practices. 

To  publish  in  a  newspaper  of  anyone  that  he  is  guilty  of 
low  business  practices,  meaning  to  have  it  understood  that 
in  his  business  he  is  unfair  and  disreputable  or  dishonest,  is 
libelous.  So  if  you  believe  that  by  the  publication  of  this  article 
the  defendant  intended  to  represent  the  plaintiff  as  being  dis- 
reputable, dishonest,  and  low  in  business  transactions  and  in 
the  transaction  of  his  business,  or  by  calling  him  a  skunk  that 
he  meant  to  make  him  ridiculous  and  offensive  in  the  eyes  of 
the  people  who  should  read  the  article,  then  it  is  a  libel.90 

§  2146.     Slander  of  lawyer. 

A  defamatory  charge,  oral  or  written,  touching  an  attorney 
in  his  profession  and  which  imports  a  lack  of  qualities  essential 
to  a  lawyer  in  his  professional  character  is  actionable  per  se, 
but  in  order  that  words  be  actionable  against  an  attorney  in  his 
profession  they  must  touch  such  attorney  in  his  profession 
and  where  they  convey  only  a  general  imputation  upon  his 
character,  equally  injurious  to  any  one  of  whom  they  might 
be  spoken,  they  are  not  actionable  merely  because  of  having 
been  made  against  a  person  who  is  an  attorney  unless  applica- 
tion be  made  thereof  to  his  profession.91 

§  2147.    Two  or  more  defendants. 

In  order  that  you  may  render  a  judgment  against  both  de- 
fendants jointly,  you  must  find  from  the  facts  that  both  de- 

89  Berry  v.  Link  Belt  Co.,  Circuit         90  Massuere  v.   Dickens-,  70  Wis 
Court,  Marion  County,  Indiana,  No.      83,  35  NW  349. 
39802.  » •  Wulf  son  v.  Kroot,  Circuit  Court, 

Marion  County,  Indiana,  No.  28942. 
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f endants  participated  in  the  same  wrongful  act  which  occasioned 
an  injury  complained  of  by  the  plaintiff;  two  persons  who 
commit  two  separate  wrongful  acts  which  result  in  injuries 
to  the  same  person  cannot  be  held  jointly  liable  for  the  damages 
resulting  from  such  wrongful  acts.92 

§  2148.     Corporations  as  defendants. 

The  defendant,  being  a  corporation,  can  only  act  through 
its  officers  and  agents,  and  is  responsible  for  the  wilful,  wanton, 
reckless  or  malicious  acts  of  its  officers  or  agents,  done  within 
the  scope  of  their  employment.  If  you  find  from  the  evidence 
that  one  or  more  of  the  agents  of  the  defendant,  acting  within 
the  scope  of  their  employment  in  publishing  the  articles  in 
question,  were  actuated  with  malice  as  I  have  defined  it,  in 
relation  to  the  publication  of  such  articles,  then  the  acts,  con- 
duct and  motives  of  such  officers  or  agents  in  that  regard  were 
the  acts,  conduct  and  motives  of  the  defendant,  and  the  de- 
fendant is  chargeable  with  malice  in  respect  to  such  publica- 
tion.93 

92  Wulfson  v.  Kroot,  Circuit  Court,  93  Part  of  charge  in  Poleski  v. 
Marion  County,  Indiana,  No.  28942.  Polish  American  Publishing  Co.,  254 
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CHAPTER  121 

LIFE  ESTATES  AND  REMAINDERS 


Section 

2150.  Unexpired  term;  value. 

2151.  Cutting  and  removing  timber. 


§  2150.    Unexpired  term;  value. 

In  determining  the  value  of  said  defendant's  unexpired  term 
you  are  entitled  to  take  into  consideration  the  income  value 
of  the  property,  the  number  of  years  you  may  conclude  said 
defendant  may  reasonably  expect  to  live  and  any  other  proved 
facts  which  would  tend  to  lessen  or  enhance  the  value  of  said 
estate. 


The  question  of  how  long  the  defendant  in  this  cause  will 
continue  to  live  and  thereby  keep  alive  his  interest  in  the 
property  involved  in  this  case,  is  a  question  of  fact  for  this 
jury  to  determine  as  other  facts  are  determined.  In  arriving 
at  your  conclusions  on  this  point  you  are  entitled  to  and  should 
take  into  consideration  the  age,  health,  and  habits  of  the  defend- 
ant R.  and  any  and  all  other  circumstances  as  shown  by  the 
evidence  which  might  tend  to  either  shorten  or  lengthen  his 
span  of  life,  and  take  into  consideration  the  testimony  that 
has  been  offered  in  evidence  as  to  defendant  R.'s  expectancy 
based  upon  certain  tables  produced  and  recognized.1 

§  215L    Cutting  and  removing  timber. 

The  court  instructs  the  jury  that  a  person  holding  a  life 
estate  in  land  has  no  right  or  authority  to  cut  or  remove 
therefrom  the  valuable  and  marketable  timber  thereon,  nor 
can  he  confer  such  authority  on  a  stranger  without  the  consent 
of  the  persons  owning  the  immediate  remainder  in  fee;  and 
the  persons  owning  the  immediate  remainder  in  fee  are  not 
authorized  to  cut  and  remove  from  said  land  said  timber  before 
the  life  estate  is  terminated,  without  the  consent  of  the  person 
owning  the  life  estate.2 

'Thompson  v.   Ream,  Circuit         2McDodrill  v.  Pardee   &  Curtin 
Court,  Marion  County,  Indiana,  No.     Lbr.  Co.,  40  WVa  564,  21  SE  878. 
31035. 
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CHAPTER  122 
LIMITATION  OP  ACTIONS 

Section  Section 

2155.  Effect  of  partial  payments.  2158.    Absence  from  jurisdiction. 

2156.  Action  on  insurance  policy.  2159.    New  promise. 

2157.  Claim  for  services  to  person 

since  deceased. 

§  2155.    Effect  of  partial  payments. 
Georgia. 

An  account  which  is  more  than  four  years  old  is  barred, 
and  cannot  be  recovered  on  unless  you  find  that  there  was  a 
mutual  account  between  the  parties.  Now  a  mutual  account 
exists  where  there  is  an  indebtedness  on  both  sides.  The 
court  charges  you  that  a  mere  payment  on  an  account  which 
a  man  owes  you,  say,  $100  and  pays  you  $50.00,  does  not 
make  a  mutual  account,  and  does  not  keep  that  particular 
account  in  date.  Partial  payments  do  not  add  anything  to  the 
life  of  an  account,  there  must  be  a  mutual  account  where  one 
party  owes  another  and  where  credit  is  extended  upon  the  faith 
of  such  account.  A  mutual  credit  is  expended  upon  the  faith 
of  such  account.  A  mutual  account  must  be  between  the  parties 
themselves  and  not  between  others.  Where  there  is  a  mutual 
account,  the  statute  does  not  begin  to  run  except  from  the  date 
of  the  last  item  of  such  mutual  account.1 

Michigan. 

(1)  Now,  if  you  find  that  there  was  no  understanding  or 
agreement  in  regard  to  the  credit  of  the  $15.00,  then  it  does  not 
avail  as  a  payment  to  take  this  claim  out  of  the  statute  of 
limitations,  to  prevent  its  being  barred,  because  the  parties 
must  agree  upon  the  payment.  The  plaintiff  cannot,  by  giving 
credit  upon  an  account,  upon  an  outlawed  bill,  or  a  bill  that 
may  be  outlawed,  for  the  purpose  of  preventing  the  running 
of  the  statute,  make  a  credit,  of  his  own  volition,  on  that  account, 
and  save  the  running  of  the  statute.  He  cannot  do  it  unless 
it  is  agreed  between  the  parties  that  there  is  to  be  an  application 
upon  the  account.  That  is  a  question  for  you  to  determine, 
whether  or  not  it  was  understood  between  the  parties  that  such 
a  credit  was  to  be  made  to  E.,  and  that  it  was  to  be  credited 


1  Joiner  v.  Wildes,  26  GaApp  404, 
106  SE  742. 
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upon  that  account,  and  properly  applied  upon  it.  If  it  was  so 
understood  between  them,  it  would  be  a  proper  application, 
and  the  plaintiff  might  maintain  this  action ;  otherwise  it  can- 
not.2 

(2)  Now,  it  is  necessary  for  the  claimant  to  establish  by  the 
preponderance  of  the  evidence,  and  the  burden  of  proof  is  upon 
her  to  establish  in  respect  to  this  payment  or  alleged  payment 
the  following  facts:  First,  that  the  payment  was  actually 
made,  that  the  sum  of  $200  was  actually  paid;  second,  that 
it  was  paid  upon  a  certain  specific  debt;  third,  that  such  debt 
was  the  one  involved  in  this  case ;  and,  fourth,  that  this  payment 
was  applied  by  the  deceased  himself  upon  this  debt  as  a  part 
payment  thereof  and  that  he  intended  at  the  time  that  he  made 
the  payment  that  it  should  be  applied  generally  upon  the  entire 
account  between  him  and  his  sister  from  the  beginning  of  the 
performance  of  the  service.3 

§  2156.     Action  on  insurance  policy. 

The  insurance  policy  upon  which  the  settlement  in  question 
was  made,  and  which  has  been  introduced  in  evidence,  provides 
among  other  things  that  no  suit  shall  be  brought  upon  it  after 
12  months  from  the  time  of  the  insured's  death.  The  law  of 
the  state  of  Indiana,  however,  does  not  limit  to  12  months  the 
time  in  which  this  beneficiary,  the  plaintiff,  may  bring  her 
action  on  the  policy,  but  on  the  contrary  expressly  provides 
that  no  policy  of  life  insurance  shall  be  issued  or  delivered  in 
Indiana  limiting  the  time  within  which  any  action  at  law  or 
in  equity  may  be  commenced,  to  less  than  three  years  after 
the  cause  of  action  shall  accrue.  And  if  you  find  from  the 
evidence  that  this  suit  was  brought  within  three  years  from 
the  date  of  the  accruing  of  the  cause  of  action,  which  in  this 
case  is  the  date  of  decedent's  death,  the  foregoing  policy  restric- 
tion is  void  and  not  a  basis  for  a  defense  to  this  action.4 

§  2157.     Claim  for  services  to  person  since  deceased. 

If  the  jury  should  find  that  the  contract  was,  or  agreement 
was  that  the  deceased  was  to  pay  the  claimant  after  her  death 
out  of  her  estate  the  reasonable  value  of  these  services,  then 
the  claimant  would  be  entitled  to  recover  the  reasonable  value 
of  those  services  covering  the  entire  period.  If,  however,  the 
jury  should  find  that  the  agreement  was  that  the  deceased 

2  Bay  City  Iron  Co.  v.  Emery,  128  4  Holliday  v.  Empire  Life  &  Ace. 
Mich  506,  87  NW  652.  Ins.  Co.,  Circuit  Court,  Marion  Coun- 

3  Johnson  v.  Meade's  Estate,  252  ty,  Indiana,  No.  45978. 
Mich  357,  233  NW  343. 
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should  pay  the  reasonable  value  of  those  services  without  having 
agreed  that  it  was  to  be  paid  at  the  death  of  the  deceased,  then 
in  that  event  what  the  law  knows  as  "the  statute  of  limitations" 
intervenes  and  the  plaintiff  could  only  recover  for  a  period  of 
six  years  immediately  preceding  the  time  of  the  death  of  the 
deceased.5 

§  2158.     Absence  from  jurisdiction. 

If  said  C.  was  an  unmarried  man,  and  had  no  residence  in 
Nebraska  except  such  as  he  acquired  by  having  his  board  and 
lodging  at  the  house  of  some  other  party  while  he  was  there, 
then  when  he  went  out  of  the  state  he  would  leave  no  "place 
of  residence"  behind  him  in  said  state,  and,  in  this  case,  all 
such  periods  of  absence  should  be  deducted  in  computing  the 
time  of  the  limitation.  But  if  said  C.,  although  an  unmarried 
man,  had  in  the  state  of  Nebraska  a  permanent  residence,  that 
is,  a  house  or  rooms  which  he  owned  or  leased,  and  which  he 
furnished  as  and  for  his  home  and  place  of  residence  while 
temporarily  absent,  then,  and  in  such  a  case  as  this,  a  tem- 
porary absence  from  the  state  for  the  purposes  of  prosecut- 
ing his  business,  or  recruiting  his  health,  or  visiting  his  friends 
or  relatives,  if  he  still  kept  such  a  place  of  residence  publicly 
in  the  state  of  Nebraska,  and  had  an  ever-present  intention  of 
returning  thereto  as  his  home,  then  such  temporary  absences 
from  the  state,  under  the  circumstances  above  supposed,  are  not 
such  absences  as  ought  to  be  deducted  in  computing  the  statutory 
period  of  limitation.6 

§  2159.    New  promise. 

Colorado. 

The  instrument  dated  June  18,  19 — ,  which  has  been  received 
in  evidence,  was  barred  by  the  statute  of  limitations  before  this 
suit  was  brought,  and  no  recovery  can  be  had  upon  the  same, 
unless  the  defendant,  within  six  years  before  the  bringing  of 
this  suit,  made  a  new  promise ;  and  the  burden  of  proof  of  that 
rests  upon  the  plaintiff,  and  not  upon  the  defendant.  The 
plaintiff  must  recover,  if  at  all,  upon  the  preponderance  of 
testimony.  If  the  plaintiff  claims  the  right  to  recover  upon 
a  new  promise  alleged  to  have  been  made  by  the  defendant, 
and  the  testimony  upon  that  point  is  so  conflicting  that  the 
jury  cannot  determine  whether  such  a  promise  was  made  or 
not,  they  must  find  for  the  defendant.7 

5  Pupaza  v.  Laity,  268  Mich  250,  6  Thomas  v.  Brewer,  55  la  227,  7 
256  NW  328.  NW  571. 

7  Barker  v.  Hawley,  4  Colo  316. 


§  2159  INSTRUCTIONS— CIVIL  ACTIONS  248 

Missouri. 

The  jury,  in  order  to  take  the  case  out  of  the  statute  of 
limitations  and  entitle  the  plaintiff  to  recover,  must  find  from 
the  testimony  that  the  defendant  has,  within  the  last  10  years 
before  the  commencement  of  this  action,  made  his  promise  in 
writing  to  pay  said  note,  or  that  he  has  actually  paid  some 
portion  of  the  principal  or  interest  thereon  within  the  time 
aforesaid.8 

8  Bridgeton  v.  Jones,  34  Mo  471. 


CHAPTER  123 
LOGS  AND  LOGGING 

Section  Section 

2165.    Breach  of  contract  for  tim-     2166.    Fire  caused  by  locomotive, 
her;  damages.  2167.    Right  of  rafting  and  boom- 

age. 

§  2165.    Breach  of  contract  for  timber;  damages. 

(1)  If  the  plaintiff  objected  to  the  defendant,  or  his  repre- 
sentative, moving  any  of  the  timber  which  the  plaintiff  had  con- 
veyed to  the  defendant,  then  the  defendant  had  the  right  of 
election  of  remedies ;  and  if  defendant  elected  not  to  remove  any 
portion  of  said  timber,  upon  such  objection  being  made,  in  that 
event  the  value  of  the  timber  so  left  or  not  removed  was  the 
proper  charge  against  the  plaintiff. ' 

(2)  And  that  would  include,  of  course,  the  expense  of  what 
he  did  to  minimize  the  damages,  and  that  would  constitute 
part  of  the  damages.    His  claim  is  that  it  cost  so  much  more 
to  haul  the  lumber  to  the  place  where  he  could  have  it  planed 
than  it  would  have  cost  him  if  it  had  been  planed  at  the  place 
he  said  was  agreed  on,  and  hauled  to  the  nearest  shipping  point. 
If  that  is  a  fact,  then  he  would  be  entitled  to  that  extra  expense 
he  would  have  been  put  to  in  hauling  it  to  a  place  where  he  could 
have  it  planed,  and  that  is  one  of  the  elements  of  damage  he 
claims  here.2 

§  2166.    Fire  caused  by  locomotive. 

The  first  question  is  this: 

Was  the  fire  which  burned  across  plaintiff's  land  on  May 
17,  19 — ,  started  by  sparks  from  defendant's  logging 
locomotive? 

It  appears  that  the  defendant  in  its  lumber  business  operated 
a  logging  locomotive  on  its  right  of  way  across  plaintiff's  land 
in  carrying  on  its  logging  work  in  that  vicinity.  It  also  appears 
that  on  May  17,  19 — ,  a  fire  burned  across  some  of  plaintiff's 
land  and  did  some  damage  to  his  property.  Plaintiff  claims 
that  the  fire  originated  from  sparks  emitted  by  defendant's 
locomotive ;  while  defendant  denies  such  claim  and  has  sought 

1  Smith  v.  Heath,  207  Ala  4,  91  2  Gilliland  v.  Hawkins,  216  Ala 
S  799.  97,  112  S  454. 
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to  show  that  the  fire  in  question  originated  on  land  further 
south,  and  that  it  then  ran  north  across  plaintiff's  land  without 
the  defendant  having  anything  to  do  with  its  origin.  This 
first  question  asks  the  jury  whether  the  fire  originated  from 
sparks  emitted  by  defendant's  locomotive.  You  are  to  determine 
this  question  from  all  of  the  evidence  received  on  this  trial  bear- 
ing on  the  origin  of  the  fire.  The  burden  rests  upon  the  plaintiff 
to  satisfy  the  jury  to  a  reasonable  certainty,  by  the  greater 
weight  of  the  evidence  on  the  question,  that  the  fire  which 
did  the  damage  to  plaintiff's  property,  started  from  sparks 
from  defendant's  said  locomotive.  If  the  plaintiff's  evidence 
on  this  question  is  so  indefinite  or  uncertain  that  it  fails 
to  satisfy  the  jury  to  a  reasonable  certainty  that  the  fire  so 
originated,  or  if  it  is  insufficient  to  overcome  the  evidence  in 
opposition  thereto,  as  to  the  origin  of  the  fire,  then  you  should 
answer  this  question  "No."  But  if  after  fair  consideration  of 
all  of  the  evidence  on  the  subject,  the  jury  become  satisfied 
therefrom  to  a  reasonable  certainty  that  the  fire  was  set  by 
the  locomotive,  then  you  should  answer  this  question  "Yes." 

The  second  question  is  this : 

If  you  answer  the  first  question  "Yes,"  then :  Was  said 
logging  locomotive  on  said  date  equipped  with  a  screen  or 
wire  netting  on  top  of  the  smoke  stack  and  so  constructed 
as  to  give  the  most  practicable  protection  against  the 
escape  of  sparks  and  cinders  from  the  smoke  stack  and 
with  the  most  practicable  devices  to  prevent  the  escape 
of  fire  from  ash  pan  and  fire  box  ? 

In  case  you  answer  the  first  question  "No,"  but  find  that 
the  fire  in  question  was  not  set  by  the  locomotive,  you  need 
not  answer  either  the  second  or  any  other  question  following 
it.  Such  a  finding  would  fully  dispose  of  the  case  and  you 
should  then  return  your  verdict  into  court  with  your  answer 
to  the  first  question  only.  But  if  you  answer  the  first  question 
"Yes,"  then  you  should  proceed  to  answer  the  other  questions 
in  the  case. 

The  statute  requires  that  every  logging  locomotive  operated 
in,  through  or  near  forest,  brush,  or  grass  land,  and  not  using 
oil  for  fuel,  should  be  equipped  with  a  screen,  or  wire  netting: 
on  the  top  of  the  smoke  stack  and  so  constructed  as  to  give 
the  most  practicable  protection  against  the  escape  of  sparks, 
and  cinders  from  the  smoke  stack,  and  should  also  be  equipped 
with  the  most  practicable  devices  to  prevent  the  escape  of  fire 
from  ash  pan  and  fire  box. 

The  law  thus  requires  that  every  operator  of  such  a  loco- 
motive is  bound  to  avail  himself  of  all  discoveries  which  science 
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has  put  within  his  reach  and  which  under  the  circumstances 
he  can  be  reasonably  expected  to  adopt,  to  prevent  damage  by 
fire,  from  such  locomotive  to  the  property  of  others. 

The  law  recognizes  the  fact  that  it  is  impossible  to  construct 
locomotives  so  as  to  prevent  absolutely  the  escape  of  sparks, 
even  when  properly  operated  and  that  therefore  the  mere  fact 
that  sparks  do  escape  from  an  engine  and  set  fire  does  not 
necessarily  prove  that  the  operator  of  the  locomotive  was  at 
fault  or  was  responsible  for  the  damage  done.  If,  however,  it 
is  proved  that  a  locomotive  does  set  a  fire  which  does  damage, 
then  the  burden  is  placed  upon  the  owner  of  the  locomotive 
in  order  to  avoid  responsibility  for  the  damage,  to  show  that 
the  locomotive  was  equipped  and  operated  as  the  law  requires. 

You  should  read  this  question  carefully  and  consider  all  of 
the  evidence  bearing  upon  the  locomotive  here  in  question  and 
its  condition  and  operation,  and  in  case  the  evidence  fails  to 
satisfy  the  jury  to  a  reasonable  certainty  that  the  locomotive 
in  question  was  equipped  as  specified  in  the  second  question, 
then  you  should  answer  this  question  "No/'  If,  however,  the 
evidence  does  satisfy  the  jury  that  the  engine  was  equipped 
as  specified  in  the  second  question,  then  you  should  answer  the 
question  "Yes." 

The  third  question  is  this : 

If  you  answer  the  second  question  "No,"  then  was  the 
lack  of  such  a  screen  or  wire  netting  or  other  practicable 
devices  the  proximate  cause  of  the  fire  which  damaged 
plaintiff's  property? 

As  you  see  by  the  question,  you  are  not  to  answer  it  unless 
you  answer  the  second  question  "No/*  In  case  you  so  answer 
the  second  question  and  then  become  satisfied  that  the  absence 
or  insufficiency  of  the  screen  or  wire  netting  on  the  smoke 
stack  or  of  other  devices  was  the  real  cause  of  the  fire  in  ques- 
tion, and  that  under  all  of  the  surrounding  circumstances  there 
existing  on  May  17,  19 — ,  the  defendant's  men  in  charge  of  the 
engine  ought  reasonably  to  have  expected  that  a  fire  would  be 
started  by  reason  of  the  operation  of  the  engine  in  the  condition 
in  which  it  then  was,  then  you  should  answer  this  third  question 
"Yes."  If  the  evidence  fails  to  so  satisfy  the  jury,  then  you 
should  answer  the  third  question  "No." 
The  fourth  question  is  this : 

Did  the  plaintiff  fail  to  use  ordinary  care  to  protect  his 
property  from  fire  and  thereby  proximately  contribute 
to  the  damage  done  ? 

It  was  the  duty  of  the  plaintiff  when  he  became  aware  that 
a  fire  had  started  on  his  land,  to  take  all  such  precautions  as 
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ordinarily  would  be  taken  by  the  majority  of  land  owners  simi- 
larly situated  to  prevent  damage  to  his  property  by  fire.  This 
question  inquires  whether  the  plaintiff  took  such  care  and  pre- 
caution. The  plaintiff  has  no  right  to  hold  others  responsible 
for  any  damage  which  would  have  been  prevented  by  his  using 
that  degree  of  care  on  his  part.  In  case  you  find  that  the  plaintiff 
failed  to  use  that  degree  of  care  and  that  the  damage  to  his 
property  was  the  natural  result,  and  that  under  the  circumstances 
he  ought  reasonably  to  have  anticipated  some  such  result  by 
reason  of  his  carelessness,  then  you  should  answer  the  question 
"Yes."  If  the  evidence  fails  to  so  satisfy  the  jury,  then  you 
should  answer  the  question  "No."3 

§  2167.    Right  of  rafting  and  boomage. 

It  appears  without  dispute  in  this  action  that  the  plaintiffs 
were,  during  all  the  periods  herein  involved,  the  owners  of  the 
lands  claimed  by  them  as  shown  upon  the  maps,  Exhibits  A 
and  No.  1,  bordering  on  the  Wisconsin  River,  subject,  however, 
to  the  rights  of  the  S.  P.  Boom  Co.  to  use  a  strip  of  land  one 
rod  wide  along  the  meandered  shore  bordering  on  the  Wisconsin 
River,  including  lake  and  bayous  leading  in  to  the  Wisconsin 
River  for  the  purpose  of  rafting  and  boomage.  It  also  appears 
that  in  the  year  19 —  and  thereafter  the  plaintiffs  have  been 
in  possession  of  these  lands ;  that  a  portion  thereof  is  low  and 
commonly  spoken  of  as  river-bottom  lands,  bounded  on  the  west 
side  by  higher  land  and  a  steep  bank  and  on  the  east  side  by 
the  main  channel  of  the  river,  and  this  low  land  is  subject 
to  overflow  from  the  river  in  periods  of  high  water;  that  at 
and  above  the  northern  boundary  of  plaintiffs'  land  is  a  bayou 
or  slough,  which  has  been  commonly  referred  to  as  the  lake, 
opening  to  the  river,  and  further  south  upon  plaintiffs'  low  lands 
are  depressions  or  channels  containing  water  at  all  times  and 
opening  into  the  river,  which  have  been  variously  referred  to 
as  sloughs,  bayous,  and  channels;  that  irregular  portions  of 
this  low  land  has  brush  and  trees  upon  it,  and  the  balance  is 
free  therefrom  or  practically  so;  and  that  during  the  years 
19—,  19—,  19 — ,  19 — ,  and  19 —  the  defendant,  which  was 
engaged  in  lumbering,  drove  its  logs  down  the  Wisconsin  River 
past  these  lands  in  periods  of  high  water,  and  each  year  some 
quantity  of  such  logs  were  carried  by  the  high  water  upon 
plaintiffs'  said  lands  and  lodged  there,  and  after  being  allowed 
to  remain  for  some  period  were  removed  by  defendant  by  hauling 

3  Witzerling  v.  R.  Connor  Co., 
Circuit  Court,  Marathon  County, 
Wisconsin. 
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or  rolling  them  from  the  land  into  the  river  or  bayous.  And 
plaintiff  claims  that  by  leaving  said  logs  each  year  on  plaintiffs' 
land  for  a  considerable  period  and  then  removing  them  in  the 
manner  adopted  by  defendant,  hay  and  grass  were  annually 
wrongfully  destroyed  and  the  plaintiffs  wrongfully  prevented 
from  the  use  of  the  lands,  and  thereby  causing  plaintiffs  loss 
and  damage.  And  they  bring  this  action  for  the  recovery  of 
the  amount  of  such  loss  and  damage. 

The  Wisconsin  River  is  at  the  point  in  question  a  navigable 
stream,  and  consequently  a  natural  public  highway  for  the 
transportation  of  logs  by  floating,  and  the  defendant  had  at  all 
times  a  lawful  right  to  drive  and  transport  its  logs  down  the 
river  within  the  established  channels;  and  all  riparian  lands 
are  charged  with  the  burden  which  results  thereto  from  the 
use  of  this  right  of  navigation  with  ordinary  care,  and  for 
any  injury  to  the  land  or  to  the  use  thereof  caused  by  such 
a  navigation  of  the  river  the  riparian  owner  has  no  cause  for 
complaint.  It  is  the  duty,  however,  of  log  owners  to  keep 
their  logs  within  the  recognized  channels  of  the  river,  and 
not  to  allow  them  to  become  lodged  and  to  remain  upon  the 
lands  of  a  riparian  owner  out  of  contact  with  the  water  after 
the  water  has  receded. 

It  also  appears  in  this  action  that  the  defendant,  through 
the  permission  of  the  S.  P.  Boom  Co.,  has  a  right  to  use  for  all 
rafting  and  boomage  purposes  a  strip  of  land  one  rod  wide 
along  the  meandered  shore  bordering  on  the  Wisconsin  River 
including  lake  and  bayous  leading  into  the  Wisconsin  River 
on  this  land.  This  strip  of  land  a  rod  wide  extends  along  the 
banks  of  the  water  referred  to  as  the  lake  and  the  banks  of 
every  bayou,  as  well  as  the  banks  of  the  river,  as  such  lake, 
bayous  and  river  existed  at  the  time  when  the  deed  of  W.  M. 
Co.  was  made  to  the  boom  company  in  19—.  This  right  to  use 
the  strip  for  rafting  and  boomage  includes  the  right  to  use 
the  strip  to  work  upon  in  removing  logs  which  lodge  upon  the 
bank  and  taking  them  to  the  water  either  in  the  bayous  or 
in  the  river  and  driving  them  out  into  the  main  channel  and 
down  the  stream,  and  the  bayous  may  be  used  rightfully  to 
transport  the  logs  on  the  water  thereof  to  the  river.  This 
right  of  rafting  and  boomage  does  not,  however,  include  any 
right  to  allow  logs  to  remain  on  this  strip  for  a  considerable 
period  after  they  shall  have  lodged  and  the  water  has  receded ; 
nor  the  right  to  go  on  and  remove  the  logs  after  they  shall 
have  so  remained  there,  without  paying  for  the  injury  occasioned 
by  such  remaining  and  subsequent  removal. 

You  are  to  consider  and  determine  whether  the  defendant 
in  any  or  all  of  the  years  19—,  19—,  19—,  19—,  and  19— 
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allowed  its  logs  to  lodge  and  remain  upon  the  one  rod  strip 
longer  than  was  reasonably  necessary  for  their  removal,  and 
also  whether  defendant  allowed  its  logs  to  lodge  and  remain 
upon  the  other  low  lands  here  in  question  and  thereafter  went 
on  said  lands  of  plaintiffs  to  remove  the  logs  and  thereby  dam- 
aged the  plaintiffs;  and  in  case  you  find  that  it  did  then  you 
should  return  a  verdict  in  favor  of  the  plaintiffs  for  the  amount 
of  such  damage.  In  case  you  find  that  they  did  not  then  you 
should  return  a  verdict  in  favor  of  the  defendant. 

In  finding  the  amount  of  damages,  in  case  you  reach  that 
question,  you  will  allow  the  value  of  such  use  or  uses  of  the  lands 
as  by  the  acts  of  the  defendant  the  plaintiffs  were  deprived 
of;  or  in  other  words  the  difference  between  the  value  of  the 
use  of  plaintiffs'  lands  in  the  condition  in  which  they  actually 
were  and  the  value  of  the  use  of  them  as  such  value  would  have 
been  in  case  the  defendant  had  done  nothing  more  than  it 
was  legally  entitled  to  do.4 

4Polebitski  v.  John  Week  Lbr. 
Co.,  Circuit  Court,  Portage  County, 
Wisconsin. 
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§  2170,    Nature  and  elements  of  malicious  prosecution  generally. 
Alabama. 

In  actions  for  malicious  prosecution  two  things  are  essential 
to  be  established  by  the  plaintiff:  First,  the  absence  of  all 
probable  cause  for  such  prosecution  on  the  part  of  the  defend- 
ant; and  second,  that  the  prosecution  was  malicious.  The  de- 
fendant may  successfully  defend,  by  showing  either  that  there 
was  probable  cause  for  the  prosecution,  or,  admitting  that  there 
was  not  probable  cause,  still,  that  she  was  not  actuated  by  bad 
motives,  or  by  what  the  law  terms  "malice." ( 

Ohio. 

In  each  of  these  causes  of  action  for  malicious  prosecution, 
L.  B.,  in  order  to  win,  must,  by  a  preponderance,  prove  four 
things  which  might  be  called  the  four  essential  elements  of 
malicious  prosecution.  First  we  shall  consider  these  four  essen- 
tial elements  with  reference  to  the  malicious  prosecution  for 
Disorderly  Conduct.  The  four  essential  elements  which  L.  B. 
must  prove,  are : 

(1)  That  the  defendant  police  officers  instituted,  or  caused 
to  be  instituted  against  L.  B.,  a  criminal  prosecution  for  Dis- 
orderly Conduct. 

(2)  That  said  criminal  prosecution  for  Disorderly  Conduct 
terminated  in  favor  of  L.  B. 

(3)  That  the  defendants  instituted,  or  caused  the  instituting 
of,  said  criminal  prosecution  for  Disorderly  Conduct — with  mal- 
ice. 

'  Torian  v.  Ashfork,  216  Ala  85,  See  also  Rutherford  v.  Dyer,  146 
112  S  418.  Ala  665,  40  S  974. 
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(4)  That  the  defendants  instituted,  or  caused  the  instituting 
of,  said  criminal  prosecution  for  Disorderly  Conduct — without 
probable  cause.2 

South  Carolina. 

There  are  three  essentials  which  must  concur  before  a  ma- 
licious prosecution  can  be  successfully  maintained,  and  I  ask 
your  close  attention  to  these  three,  that  you  may  apply  them 
as  tests  to  the  evidence  in  this  case,  and  decide  whether  or  not 
the  plaintiff  has  made  out  his  case.  Upon  all  three  the  burden 
of  proof  is  upon  the  plaintiff  to  establish  each  of  the  three,  and 
all  three,  by  the  preponderance  of  the  evidence,  by  the  greater 
weight  of  the  testimony,  so  that  the  jury  will  be  satisfied  that 
each  of  the  three  has  been  proved.  It  must  be  affirmatively 
shown:  First,  that  the  plaintiff  was  prosecuted  through  malicious 
motives;  second,  that  the  prosecution  was  without  probable 
cause;  and  third,  that  the  prosecution  had  ended,  either  by  an 
acquittal  or  a  judgment  in  the  plaintiff's  favor,  before  the  com- 
mencement of  the  action  for  damages,  or  that  the  prosecution 
had  been  abandoned  and  the  cause  dismissed  before  the  com- 
mencement of  the  action  for  damages.  You  will  bear  in  mind 
that  the  burden  of  proof  is  upon  the  plaintiff  to  establish  these 
three  requisites  as  facts.3 

Wisconsin. 

If  the  jury  believe  from  all  the  testimony  in  the  case  that 
the  defendant,  Mr.  H.,  before  the  institution  of  the  criminal 
proceedings  in  which  and  by  virtue  of  which  this  plaintiff,  Mr. 
S.,  was  arrested,  taken  before  the  justice  of  the  peace,  and  was 
committed  to  jail  in  default  of  bail,  in  good  faith  made  a 
statement  to  the  district  attorney  of  the  facts  of  which  he 
had  knowledge  or  information,  relating  to  the  connection  of 
the  plaintiff  with  the  burning  of  the  buildings,  fully  and  fairly ; 
and  that  Mr.  H.  believed  such  facts  so  stated  to  the  district 
attorney  to  be  true;  and  thereafter  the  district  attorney,  act- 
ing in  his  official  capacity,  caused  the  warrant  to  be  issued  and 
the  plaintiff  arrested  and  the  subsequent  proceedings  to  be  had 
that  were  had  in  that  action — then  in  such  case  the  defendant 
is  not  liable  in  this  action.4 

2  Bishop    v.    Trammel,    Common  3  Baker  v.  Hornik,  57  SC  213,  35 

Pleas  Court,  Cuyahoga  County,  Ohio,  SE  524. 

Nos.  677,  351;  677,  352.  Kindly  sub-  4  Spear  v.  Hiles,  67  Wis  350,  30 

mitted   by   Judge   Earl   L.    Hoover,  NW  506. 
Common     Pleas     Court,     Cuyahoga 
County,  Ohio. 
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§2171.    Malice. 
Arkansas. 

If  you  find  from  the  evidence  that  the  defendant,  A.  Q.  M., 
simply  told  the  officers  truthfully  what  he  knew  about  the 
fire,  and  that  at  the  request  of  the  officers  he  signed  the  state- 
ment upon  which  the  warrant  was  issued  and  without  malice, 
your  verdict  will  be  for  the  defendant. 


The  question  of  the  guilt  or  innocence  of  the  plaintiff  of 
burning  the  mining  plant  is  not  involved  in  the  case.  Although 
you  may  believe  she  is  absolutely  innocent,  still  if  the  defendant 
had  no  malice  against  her  in  instituting  the  prosecution  your 
verdict  will  be  for  the  defendant.5 

Georgia. 

I  wish  to  charge  you  that,  in  making  out  a  case,  the  burden 
will  be  upon  the  plaintiff  to  prove  malice  and  the  want  of  prob- 
able cause;  *  *  *  malice  consists  of  personal  spite  or  any 
general  disregard  of  the  right  consideration  of  mankind  directed 
by  chance  against  the  individual  injured.  In  an  action  to  recover 
damages  for  malicious  prosecution  *  *  *  it  must  appear  that  the 
defendants  prosecuted  the  plaintiff  maliciously  and  without  prob- 
able cause.  A  right  of  action  for  a  malicious  prosecution  exists 
only  when  the  prosecution  is  the  result  of  a  desire  to  injure 
the  accused  ;  and  in  such  an  action  malice  against  the  accused 
may  be  inferred  from  lack  of  probable  cause,  but  the  want  of 
probable  cause  will  not  be  inferred  even  though  malice  is  shown 
to  have  existed. 

I  charge  you  that,  under  the  law  of  this  State,  relating  to 
actions  for  malicious  prosecution,  it  is  not  necessary  for  the 
prosecutor  to  be  fully  satisfied  of  the  truth  of  the  charge,  nor  is 
it  required  of  him  to  guarantee  a  conviction  upon  the  charge 
made  if  he  has  probable  cause  for  the  arrest  and  prosecution. 

Want  of  probable  cause  shall  be  a  question  for  the  jury  and 
shall  exist  when  the  circumstances  are  such  as  to  satisfy  a  rea- 
sonable man  that  the  accuser  had  no  ground  for  proceeding  but 
his  desire  to  injure  the  accused.6 

Indiana. 

I  instruct  you  that  the  word  "malicious"  as  applied  to  legal 
proceedings  means  a  wicked  or  mischievous  intention  of  the 
mind,  the  doing  of  an  unlawful  and  wrongful  act,  with  a  wicked, 

5  McNeal  v.  Millar,  143  Ark  253,  6  Atlantic  Coast  Line  R.  Co.  v. 
220  SW  62.  Wegner,  90  GaApp  267,  83  SE2d 

58. 
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mischievous  or  wrongful  motive,   a  wanton  disregard   of  the 
rights  or  safety  of  others. 

If  you  find  from  the  evidence  that  the  defendants  procured  or 
caused  the  arrest  and  prosecution  of  the  plaintiff,  then  whether 
they  or  either  of  them  were  actuated  by  malice  in  so  doing  is  a 
question  of  fact  for  you  to  determine ;  and  in  determining  it  you 
may  consider  all  the  facts  and  circumstances  in  the  case,  and 
unless  you  find  that  the  defendants  were  actuated  by  malice  or 
ill  will  or  by  some  motive  other  than  a  desire  to  bring  the  plaintiff 
to  just  punishment,  under  the  belief  that  he  was  guilty  of  a 
crime,  then  your  verdict  should  be  for  the  defendants.7 

Ohio. 

(1)  L.  B.  must  prove  that  the  defendant  police  officers  insti- 
tuted, or  caused  the  institution  of,  said  criminal  prosecution  for 
Disorderly  Conduct  with  malice.  Even  though  you  find  that  a 
criminal  prosecution  for  Disorderly  Conduct  was  instituted  and 
that  it  ended  in  L.  B.'s  favor,  nevertheless,  the  defendant  police 
officers  would  not  be  liable  for  malicious  prosecution  therefor,  if 
they  acted  without  malice.  L.  B.  must  prove  malice  as  one  of  the 
four  essential  elements  of  malicious  prosecution,  or  he  cannot 
recover. 

What  is  malice?  In  a  legal  sense,  its  meaning  is  different 
from  and  more  extensive  than  its  meaning  in  everyday  life. 
Everyday  life  malice  or  what  might  be  called  actual  malice 
is  associated  with  anger,  hatred,  ill  will,  revenge  or  spite.  But,  in 
law,  although  such  passions  may  accompany  malice,  malice  may 
exist  without  them.  Mere  passion  is  not  legal  malice.  Malice  in 
a  legal  sense,  is  the  evil  intention  unlawfully  to  injure  another 
without  just  cause  or  excuse. 

It  is  not  malice  in  the  common  everyday  acceptance  of  the 
term,  but  malice  in  the  legal  sense,  that  is  necessary  to  the 
action  of  malicious  prosecution. 

Being  a  state  of  mind,  the  existence  or  non-existence  of  malice 
is  a  question  of  fact  to  be  determined  by  you  from  all  of  the 
attending  circumstances. 

If  you  find  that  the  defendant  police  officers  preferred  a 
charge  of  Disorderly  Conduct  against  L.  B.  without  probable 
cause,  as  I  shall  later  define  it,  you  may  wish  to  infer  malice  from 

7  Klor  v.  Riskin,  Circuit  Court,  Central  Iron  &  Coal  Co.  v.  Wright, 

Marion  County,  Indiana,  No.  46106.  20  AlaApp  82,  101  S  815;  McNeal 

See  also  Rutherford  v.  Dyer,  146  v.  Millar,  143  Ark  253,  220  SW  62; 

Ala  665,  40  S  974;  Lipscomb  v.  Peck  v.  Chouteau,  91  Mo  138,  3  SW 

Moore,  227  Ala  547,  150  S  907;  577,  60  AmRep  236. 
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such  want  of  probable  cause;  but  you  are  not  bound  to  make 
this  inference.8 

(2)  The  word  malice  means  an  intent  or  purpose  to  do  a 
wrongful  act  to  the  injury  of  another  without  reasonable  excuse. 
I  will  repeat  that:  malice  means  the  intent  or  purpose  to  do  a 
wrongful  act  to  the  injury  of  another  without  reasonable  ex- 
cuse.9 

Wisconsin. 

(1)  The  term  malice,  in  this  form  of  action,  does  not  mean 
hatred  or  ill  will  toward  the  plaintiff,  but  includes  any  ulterior 
or  improper  motive ;  and  in  this  case,  unless  you  can  find  from 
the  evidence  that  there  was  any  ulterior  or  improper  motive 
on  the  part  of  the  defendant  in  causing  the  arrest  of  the  plain- 
tiff, then  unless  malice  can  be  inferred  from  want  of  probable 
cause,  no  malice  exists  in  this  case.    If  you  find  from  the  evi- 
dence that  the  defendant  prosecuted  the  case  from  any  motive 
other  than  an  honest  belief  in  plaintiff's  guilt  and  a  desire  that 
public  justice  might  be  vindicated,  then  the  prosecution  was 
malicious,  within  the  meaning  of  the  law,  for  the  law  does  not 
permit  any  individual  to  use  criminal  process  from  any  ulterior 
or  improper  motive.    No  man  has  a  right  to  institute  criminal 
proceedings  unless  he  honestly  believes  that  the  accused  is  guilty 
of  the  crime  charged  against  him.     In  order  to  justify  the 
defendant  in  causing  a  warrant  of  any  kind  to  be  issued,  charging 
the  plaintiff  with  a  crime,  the  defendant  should  have  probable 
cause  to  believe  the  plaintiff  guilty  of  such  crime.10 

(2)  If  you  find  from  the  evidence  of  greater  weight  that 
the  defendants  in  instituting  the  proceedings  in  the  county  court 
to  have  plaintiff  examined  as  to  his  sanity  were  actuated  by 
feelings  of  ill  will  or  hostility  to  the  plaintiff,  that  they  began 
these  proceedings  not  for  the  purpose  of  promoting  some  public 
end,  but  for  the  purpose  of  injuring  and  harming  the  plaintiff, 
or  if  you  find  that  the  defendants  acted  in  the  matter  recklessly 
and  with  wanton  disregard  of  plaintiff's  rights,  then  they  acted 
with  malice. 

But  if  the  credible  evidence  convinces  you  that  the  defend- 
ants acted  with  an  honest  belief  of  plaintiff's  mental  derange- 
ment and  without  purpose  to  inflict  wrongful  injury  on  plaintiff, 
then  they  acted  without  malice. ' ' 

8  Bishop    v.    Trammel,     Common  9  Barbish    v,    Ohio    Finance    Co., 

Pleas  Court,  Cuyahoga  County,  Ohio,  60  OLA  339,  101  NE2d  792. 

Nos.  677,  351;  677,  352.   Kindly  sub-  iaMessman  v.  Ihlenfeldt,  89  Wis 

mitted   by   Judge   Earl    L.   Hoover,  585,  62  NW  522. 

Common    Fleas    Court,    Cuyahoga  '  '  Manz  v.  Kippel,  158  Wis  557, 

County,  Ohio.  149  NW  375. 
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(3)  Malice  may  consist  of  any  motive  other  than  a  desire  to 
bring  a  guilty  party  to  justice.  A  prosecution  is  malicious  when 
actuated  by  hostile  or  vindictive  motive,  provided  there  is  also 
a  lack  of  probable  cause,  as  is  hereinafter  explained.  A  prosecu- 
tion instituted  wilfully  and  purposely,  to  gain  some  advantage 
to  the  prosecutor,  or  through  mere  wantonness,  or  carelessness, 
if  it  be  at  the  same  time  wrong  and  unlawful,  within  the  knowl- 
edge of  the  actor,  and  without  probable  cause,  is,  in  legal  con- 
templation, malicious.12 

§  2172.    Responsibility  for  acts  of  agents. 
Alabama. 

If  the  jury  are  reasonably  satisfied  from  the  evidence  that 
the  defendant,  through  its  officers  or  agents,  acting  within  the 
line  and  scope  of  their  authority,  maliciously  and  without  proba- 
ble cause  prosecuted  the  plaintiff  for  the  offense  of  blowing  up 
a  house,  and  that  plaintiff  was  tried  and  discharged  by  a  justice 
of  the  peace  having  jurisdiction  to  try  the  plaintiff,  then  plain- 
tiff should  recover. !  3 

Ohio. 

I  have  said  to  you  that  before  the  plaintiff  can  recover  in  this 
action,  he  must  prove  that  he  was  arrested  by  the  defendant. 
When  you  go  into  your  jury  room  you  will  inquire  whether  B. 
arrested  and  prosecuted  the  plaintiff  alone  and  by  himself,  or 
whether  defendant  P.  Railroad  Co.,  prosecuted  him  and  arrested 
him.  If  you  find  that  he  was  arrested  by  B.  and  not  by  de- 
fendant P.  Railroad  Co.,  then  you  will  find  a  verdict  in  favor  of 
the  defendant.  If  you  find  that  he  was  not  arrested  by  B.  exclu- 
sively, but  concurrently  with  the  defendant,  then  you  will  in- 
quire: Did  or  did  not  R.,  the  officer  of  the  P.  Railroad  Co., 
arrest  him  by  virtue  of  his  general  authority  as  a  police  officer  ? 
If  you  find  that  he  did  so  arrest  him  by  virtue  of  his  authority  as 
a  general  police  officer,  and  not  as  a  special  officer  of  the  P.  Rail- 
road Co.,  then  you  will  find  your  verdict  in  favor  of  the  defend- 
ant.14 

1 2  Eggett  v.  Allen,  119  Wis  625,          See  also  Sweeny  v.  Bienville  Wa- 
96  NW  803.  ter  Supply  Co.,  121  Ala  454,  25  S 

See   also  Merrell  v.   Dudley,   139  575;   Gulsby  v.  Louisville  &  N.  R. 

NO  57,  51  SE  777;  San  Antonio  &  Co.,  167  Ala  122,  52  S  392. 

A.  P.  R.  Co.  v.   Griffin,  20  TexCiv  ' 4  Pennsylvania   R.   Co.   v.   Deal, 

App  91,  48  SW  542.  116  OhSt  408,  156  NE  502. 

13  Alabama  Co.  v.  Norwood,  211 
Ala,  385,  100  S  479. 
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§  2173.    Probable  cause, 

Alabama. 

Although  the  case  against  S.  was  dismissed  in  the  city  court, 
it  does  not  necessarily  follow  that  the  prosecution  was  malicious, 
nor  that  it  was  instituted  without  probable  caus.e  for  believing 
that  plaintiff  was  guilty  of  disorderly  conduct.15 

Arkansas. 

If  you  find  from  the  evidence  that  the  facts  and  circumstances 
known  to  the  defendant  were  such  as  to  induce  in  the  mind  of  a 
reasonable  man  the  belief  that  the  plaintiff  was  guilty  of  the 
offense  charged,  and  did  induce  such  belief  in  defendant's  mind, 
your  verdict  will  be  for  the  defendant. !  6 

Indiana. 

If  you  believe  from  the  evidence  that  the  arrest  and  prose- 
cution of  the  plaintiff  as  charged  in  the  complaint  were  procured 
and  caused  by  the  defendants,  and  that  at  the  time  of  the  insti- 
tution of  such  proceedings  they  found  such  an  apparent  state  of 
facts  to  exist  upon  reasonable  inquiry  and  investigation,  that  is, 
such  inquiry  and  investigation  as  the  circumstances  would  per- 
mit, as  would  induce  a  reasonably  prudent  person  to  believe 
that  there  were  good  grounds  for  instituting  them,  then  I 
instruct  you  that  there  was  probable  cause  for  such  proceedings, 
and  your  verdict  should  be  for  the  defendants ;  and  I  also  instruct 
you  that  you  have  no  right  to  infer  that  there  was  want  of  prob- 
able cause  from  any  degree  of  malice  which  may  be  proved. 

*     *     * 

If  you  believe  from  the  evidence  that  the  arrest  and  prosecu- 
tion of  the  plaintiffs  was  procured  by  the  defendants,  but  they 
had  probable  cause  to  institute  or  cause  to  be  instituted  such 
proceeding,  then  the  plaintiff  cannot  recover  in  this  suit  upon 
his  charge  of  malicious  prosecution,  and  this  is  true  although 
you  should  believe  that  they  were  actuated  by  malice  in  causing 
such  proceedings  to  be  instituted.  Probable  cause  may  be  defined 
to  be  a  reasonable  ground  for  suspicion  or  belief  supported  by 
circumstances  sufficiently  strong  in  themselves  to  warrant  an 
impartial  and  reasonably  prudent  and  cautious  man  in  the  belief 
that  the  person  accused  is  guilty  of  the  offense  with  which  he  is 
charged  Or  to  state  it  a  little  differently,  probable  cause  is  that 
apparent  state  of  facts  found  to  exist  upon  reasonable  inquiry, 
such  as  the  given  case  renders  convenient  and  proper,  which 

'  5  Sweeny  v  Bienville  Water  Sup-          See  also  Meyers  v.  Andre,  161  Ark 
ply  Co.,  121  Ala  454,  25  S  575.  393,  256  SW  363. 

1 <*  McNeal  v.  Millar,  143  Ark  253, 
220  SW  62. 
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induces  a  reasonably  intelligent  and  prudent  man  to  believe  the 
accused  guilty  of  the  crime  charged. ' 7 

Iowa. 

If  you  find  from  the  evidence  that  the  defendant  knew  the 
plaintiff  well  enough  to  recognize  him  by  his  voice  and  general 
appearance,  notwithstanding  the  disguise  used,  and  recognized 
the  clothing  worn  as  plaintiff's  clothing,  and  that  by  reason  of 
such  facts  and  the  other  facts  shown  in  evidence  the  defendant 
as  a  prudent  and  cautious  man  was  warranted  in  the  belief,  and 
that  he  did  so  believe  the  plaintiff  guilty,  and  that  such  facts 
constituted  reasonable  ground  of  suspicion,  then  you  would  be 
justified  in  finding  that  said  prosecution  was  upon  probable  and 
reasonable  cause.18 

Michigan. 

What  is  probable  cause  is  not  contingent  upon  the  fact  of 
the  guilt  of  the  accused.  The  discharge  of  the  respondent  upon 
his  examination  is  not  of  itself  conclusive  evidence  of  want  of 
probable  cause.  So  in  this  case  the  plaintiff  must  do  more  than 
prove  that  L.  is  not  guilty  of  this  offense,  and  that  he  was  dis- 
charged upon  the  examination ;  and,  if  the  plaintiff  cannot  satisfy 
you  by  a  fair  preponderance  of  the  evidence  that  P.  acted  with- 
out probable  cause  and  with  malice,  then  your  verdict  must 
be  for  the  defendant  upon  that  charge.  That  is  all  I  need  to  say 
to  you.  In  order  for  the  plaintiff  to  recover  in  this  case,  it  is 
sufficient  for  him  to  satisfy  you  by  a  fair  preponderance  of 
evidence  of  the  material  facts  in  the  case.  In  other  words,  the 
burden  of  the  proof  is  upon  the  plaintiff,  in  order  to  recover, 
to  satisfy  you  by  a  fair  preponderance  of  evidence  that  the  ma- 
terial facts  upon  which  he  relies  in  this  case  have  been  sustained 
by  the  evidence  and  are  true.  * 9 

Nebraska. 

The  mere  fact  that  the  plaintiff  was  acquitted  is  not  conclu- 
sive evidence  of  malice  or  want  of  probable  cause,  for  there  may 
have  been  probable  cause  when  in  fact  plaintiff  was  not  insane. 
The  plaintiff  may  by  his  own  acts  or  folly  have  placed  himself  in 
a  position  where  a  reasonable  suspicion  of  insanity  might  be 
predicated  against  him.20 

1 7  McCurry    v.    Trexler,    Circuit          ' 9  Lansky  v.  Pretty-man,  140  Mich 
Court,  Marion  County,  Indiana,  No.      40,  103  NW  538. 

41440.  For  similar  instructions,  see  Laing 

See    also    Indianapolis    Trac.    &  v.  Mitten,  185  Mass  233,  70  NE  128; 

Terminal  Co.  v.  Henby,  178  Ind  239,  Forbes  v.  Hagman,  75  Va  168. 

97  NE  313.  20  Hiersche  v.  Scott,  1  Neb   (Un- 

18  Jenkins  v.  Gilligan,  131  la  176,  of.)  48,  95  NW  494, 
108  NW  237,  9  LEA(NS)  1087. 
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New  Jersey. 

The  plaintiff  is  required  to  satisfy  you  by  a  preponderance 
of  the  greater  weight  of  the  credible  evidence  not  only  that  he 
was  arrested  and  indicated  at  the  instigation  of  the  defendants 
on  a  charge  of  forgery  and  that  the  criminal  charge  ended  in 
his  favor  by  his  acquittal,  but  also  that  there  was  no  reasonable 
or  probable  cause  for  the  institution  of  the  criminal  proceedings 
against  the  plaintiff,  and  that  the  defendants  were  actuated  by 
malice  in  making  the  criminal  charge  against  the  plaintiff.  There 
being  no  dispute  about  the  plaintiff's  arrest  at  the  instigation 
of  the  defendants  and  his  subsequent  indictment  and  acquittal, 
it  will  be  your  duty  to  decide  whether  or  not  there  was  reasonable 
or  probable  cause  in  the  commencement  of  the  criminal  pro- 
ceedings against  the  plaintiff  and  whether  there  was  malice. 

In  a  case  of  criminal  prosecution  reasonable  or  probable  cause 
means  reasonable  grounds  for  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  themselves  to  warrant  an  ordinarily 
prudent  person  in  believing  that  the  accused  is  guilty  of  the 
offense  with  which  he  is  charged. 

If  you  should  find  that  there  was  no  reasonable  or  probable 
cause  for  the  charge  of  forgery  against  the  plaintiff,  then  malice 
on  the  part  of  defendants  would  be  presumed.  If  you  should 
conclude  that  there  was  reasonable  or  probable  cause  for  the 
prosecution  of  Mr.  D.,  then  the  defendants  would  be  entitled  to 
your  verdict,  and  you  must,  under  those  circumstances,  return 
a  verdict  of  no  cause  of  action  in  favor  of  both  defendants.2  f 

New  York. 

(1)  What  you  have  to  find  here,  before  you  can  give  a  verdict 
for  the  plaintiff,  is  that  this  prosecution  in  the  justice's  court 
was  without  probable  cause,  and  from  that  lack  of  probable  cause 
you  may  find  malice,  and  in  that  way  you  make  this  case  out 
to  be  a  malicious  prosecution.    Until  you  do  that  the  plaintiff 
has  no  cause  of  action  at  all.22 

(2)  Even  if  S.  was  actuated  by  honest  motives  and  M.  did 
not  know  that,  because  he  is  not  a  mind-reader,  of  course,  if  when 
he  got  to  the  restaurant,  or  if  when  he  was  arranging  for  this 
transaction,  he  as  a  reasonably  prudent  and  careful  man  would 
have  believed  that  under  all  the  circumstances  the  crime  of 

21  Dombroski  v.  Metropolitan  Life          22  Langley  v.  East  River  Gas  Co., 
Ins.  Co.,  126  NJL  545,  20  A2d  441      41  AppDiv  470,  58  NYS  992. 
(denying  motion  for  rehearing).  See          See  also  Martin  v.  Corscadden,  34 
19  A2d  678  for  previous  opinion.  Mont   308,    86    P    33;    Hiersche    v. 

Scott,   1   Neb    (TJnof.)    48,   95  NW 
494;  Forbes  v.  Hagman,  75  Va  168. 
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attempted  extortion  had  been  committed,  he  was  perfectly  justi- 
fied in  bringing  about  that  prosecution.23 

North  Dakota. 

If  you  find  from  the  evidence  that  B.  did  not  make  the  alter- 
ation in  the  check,  and  that  it  was  made  by  some  one  else ;  and 
you  find  that  B.,  when  he  discovered  the  alteration  of  the  check, 
believed  that  the  check  had  been  changed,  as  it  apparently  had 
been,  from  $4.00  to  $8.00,  then  B.  was  justified  in  believing  that  a 
crime,  the  crime  of  forgery  in  the  third  degree,  had  been  com- 
mitted. And  if  he  took  the  check  and  went  to  the  state's  attor- 
ney, who  was  the  proper  officer  and  laid  before  the  state's 
attorney  all  of  the  facts  that  he  knew  about,  fairly  and  honestly ; 
and  the  state's  attorney  then  advised  him  that  the  proper  thing 
to  do  was  to  prosecute  the  plaintiff  in  this  case,  C.  L.,  for  forgery 
in  the  third  degree,  and  that  B.  should  make  a  criminal  complaint 
in  writing  to  start  that  prosecution,  then  B.  was  justified  in 
doing  that,  and  the  prosecution  would  be  started  by  him  with 
probable  cause.24 

Ohio. 

(1)  The  essential  element  that  L.  B.  must  prove  is  that  the 
defendant  police  officers  instituted,  or  caused  the  instituting  of, 
said  criminal  prosecution  for  Disorderly  Conduct — without  prob- 
able cause.  Even  though  you  find  that  a  criminal  prosecution  for 
Disorderly  Conduct  was  instituted  and  that  it  ended  in  L.  B.'s 
favor,  nevertheless  the  defendant  police  officers  would  not  be 
liable  for  malicious  prosecution  therefor,  unless  they  acted  with- 
out probable  cause.  L.  B.  must  prove  want  of  probable  cause 
as  one  of  the  four  essential  elements  of  malicious  prosecution,  or 
he  cannot  recover. 

What  is  probable  cause?  Probable  cause  for  preferring  a 
criminal  charge  against  someone  means  two  things: 

(1)  That  the  person  preferring  the  charge  sincerely 
believes  that  the  person  charged  is  guilty  of  the  crime 
of  which  he  charges  him,  and 

(2)  That  the  circumstances  are  such  as  would  cause  a 
reasonably  prudent  and  cautious  man  so  to  believe. 

Both  of  those  factors  must  be  present  to  constitute  probable 
cause  for  preferring  a  charge  against  someone — that  is — such 
sincere  belief  of  guilt,  and  reasonable  grounds  for  such  belief. 
Neither  alone  is  sufficient.  Sincere  belief  of  guilt,  alone  is  not 
sufficient.  Seasonable  grounds  for  belief  of  guilt,  alone  is  not 

23  Simpson  v.   Coastwise  Lbr.   &          24  Lux  v.  Bendewald,  58  ND  761, 
Supply  Co.,  Inc.,  239  NY  492,  147      227  NW  550. 
NE  77. 
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sufficient.    If  either  one  or  both  is  missing  there  is  a  want  of 
probable  cause. 

Since  the  accuser's  good  faith  is  an  essential  component  of 
probable  cause,  want  of  probable  cause  may  be  shown  by  an  ac- 
cuser's knowledge  that  the  charge  was  false. 

The  acquittal  of  an  accused  does  not  negative  probable  cause 
conclusively.  In  a  malicious  prosecution  action  such  as  this,  the 
accused's  guilt  may  be  shown  notwithstanding  his  acquittal  in 
the  criminal  prosecution.  There  may  be  probable  cause  for 
preferring  a  criminal  charge,  although  an  accused  was  innocent 
and  although  he  was  acquitted. 

In  order  to  prefer  a  criminal  charge,  one  is  not  bound  to  have 
evidence  that  will  insure  a  conviction,  or  absolutely  convince 
him  of  the  accused's  guilt,  but  merely  evidence  sufficient  to 
justify  an  honest  belief  in  the  guilt  of  the  accused. 

One  has  the  right  to  act  on  appearance,  and  if  the  apparent 
facts  are  such  that  a  reasonably  prudent  and  cautious  person 
would  be  led  to  the  belief  that  the  offense  charged  had  been 
committed  by  the  accused,  and  he  sincerely  so  believed,  he  is 
justified  in  preferring  the  charge,  although  it  turns  out  that  he 
was  wrong  and  that  the  accused  was  innocent. 

Probable  cause  is  distinct  from  the  accused's  innocence,  since 
the  probability  of  guilt  may  appear,  although  there  be  innocence 
in  fact. 

This  rule  is  founded  on  the  grounds  of  public  policy,  in  order 
to  encourage  the  exposure  and  punishment  of  crime.  Public 
policy  requires  that  a  person  should  be  protected  who  in  good 
faith  and  upon  reasonable  grounds  prefers  a  criminal  charge, 
and  the  law  will  not  subject  him  to  liability  therefor.  But  a 
groundless  suspicion,  unwarranted  by  the  conduct  of  the  accused, 
or  by  the  facts  known  to  the  accuser  when  the  accusation  is 
made,  and  which  would  not  be  strong  enough  to  warrant  a 
reasonably  prudent  and  cautious  person  in  believing  the  accused 
guilty,  will  not  exempt  the  accuser  from  liability  to  the  accused 
for  damages  in  preferring  criminal  charges  against  him.25 

(2)  If  you  should  find  that  here  was  probable  cause  for  the 
defendant  believing  the  plaintiff  to  be  guilty  of  the  crime  with 
which  he  is  charged,  then  there  would  be  nothing  further  for 
you  to  consider  in  this  case,  and  your  verdict  should  be  for  the 
defendant,  for,  if  there  was  probable  cause,  he  will  not  be  liable 
in  this  action.  However,  if  you  find  that  there  was  not  probable 
cause,  as  I  have  defined  the  term,  you  will  next  inquire  and  de- 

25  Bishop  v.  Trammel,  Common  mitted  by  Judge  Earl  L.  Hoover, 
Pleas  Court,  Cuyahoga  County,  Ohio,  Common  Pleas  Court,  Cuyahoga 
Nos.  677,  351;  677,  352.  Kindly  sub-  County,  Ohio. 
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termine  the  second  issue,  and  that  is :  Was  the  defendant  actu- 
ated by  malice,  either  express  or  implied,  in  thus  causing  the 
arrest  of  plaintiff  ?  And  you  must  answer  this  question  by  the 
evidence. 

To  warrant  a  recovery  by  plaintiff  it  must  not  only  appear 
that  the  prosecution  was  without  probable  cause,  but  it  must 
also  appear  that  it  was  malicious.  In  common  acceptance  malice 
means  ill  will  and  hatred  but  in  a  legal  sense  the  effect  of  a 
wrongful  act  intentionally  done  and  without  just  cause.  Express 
malice  is  shown  by  proof  of  ill  will  and  hatred.  Implied  malice 
may  be  inferred  from  the  proof  of  wrongful  acts  intentionally 
done  without  just  cause.26 

South  Carolina. 

The  state  is  bound  to  furnish  a  grand  jury  with  probable 
cause  before  that  jury  can  find  a  true  bill  against  a  man.  It 
does  not  mean  that  they  try  the  man  and  find  him  guilty,  but 
they  simply  say  that  if  this  evidence  be  true — and  only  one  side 
is  heard,  the  state's  side — this  man  should  be  tried ;  upon  these 
facts,  he  must  be  guilty,  if  they  be  true.  That  furnishes 
probable  cause.27 

Virginia. 

If  the  jury  believe  from  the  evidence  that  the  plaintiff,  up  to 
the  time  of  his  arrest,  uniformly  bore  a  good  reputation  for 
honesty  and  integrity,  and  that  the  defendant  knew  his  reputa- 
tion to  be  such  up  to  the  time  of  his  arrest,  then  that  fact  is 
a  proper  one  to  be  considered  by  the  jury,  in  connection  with  all 
the  other  evidence  in  the  case,  in  determining  whether  or  not 
the  defendant  had  probable  cause  to  believe,  and  did  believe,  in 
good  faith,  that  the  plaintiff  was  guilty  of  the  crime  charged 
against  him.28 

Wisconsin. 

(1)  Probable  cause  has  been  defined  to  be  such  a  state  of 
facts  in  the  mind  of  the  prosecutor  as  would  lead  a  man  of 
ordinary  caution  and  prudence  to  believe  or  entertain  an  honest 
and  strong  suspicion  that  the  person  arrested  is  guilty.  Whether 
the  facts  known  to  the  defendant  were  such  as  to  lead  him,  as  a 
man  of  ordinary  caution  and  prudence,  to  believe  and  entertain 
an  honest  and  strong  suspicion  that  plaintiff  was  guilty  of 

26  Dunham  v.   Mulby,  24  OhApp  28  Virginia-Tennessee  Motor 
509,  156  NE  608.  Truck  Corp.  v.  Wilson,  140  Va  260, 

27  Baker  v.  Hornik,  57  SC  213,  35  124  SE  231. 
SE  524. 
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either  charge  is  submitted  to  the  jury,  to  be  decided  as  a  question 
of  fact.29 

(2)  The  judgment  of  the  justice  discharging  the  plaintiff 
on  the  examination  is  prima  facie  evidence  of  want  of  probable 
cause,  but  it  is  not  conclusive  on  the  subject,  and  you  are  to 
determine  the  question,  considering  that  fact  and  all  the  other 
evidence  bearing  on  the  question.30 

(3)  The  court  instructs  the  jury  that  the  mere  belief  that 
an  innocent  man  is  guilty  of  a  crime  is  not,  alone,  sufficient  to 
justify  causing  his  arrest.    The  facts  must  be  such  as  would 
justify  an  ordinarily  intelligent  and  reasonably  prudent  person 
in  entertaining  such  belief.3 ' 

§  2174.    Advice  of  attorneys. 

Indiana. 

As  a  matter  of  law  when  a  party  communicates  to  counsel  in 
good  standing  all  the  facts  bearing  upon  the  guilt  of  the  accused, 
of  which  he  has  knowledge,  or  could  have  ascertained  by  reason- 
able diligence,  and  in  good  faith  acts  upon  his  advice  in  the 
prosecution  of  the  accused,  he  cannot  be  held  responsible  for 
malicious  prosecution.  So  that,  if  in  this  action  you  find  that 
before  the  institution  of  the  prosecution  complained  of  the  de- 
fendant consulted  reputable  counsel  and  stated  fully  all  the  facts 
within  his  knowledge  and  in  good  faith  and  for  an  honest  pur- 
pose asked  the  advice  of  such  counsel,  and  he  was  advised  that 
the  facts  stated  warranted  the  prosecution,  then  I  instruct  you 
that  the  defendant  had  probable  cause  for  instituting  the  prose- 
cution and  your  verdict  should  be  for  the  defendant. 

But  on  the  other  hand  a  defendant  in  an  action  for  malicious 
prosecution  cannot  defend  the  suit  by  showing  he  acted  upon 
the  advice  of  counsel,  if  there  was  any  material  fact  not  com- 
municated to  counsel  of  which  the  defendant  had  knowledge,  or 
which  he  could  have  known  by  the  exercise  of  reasonable  dili- 
gence. 

For  in  an  action  for  malicious  prosecution  the  advice  of  counsel 
based  on  defendant's  incorrect  and  incomplete  statement  to  coun- 
sel, is  no  defense.32 

29  Eggett  v.  Allen,  119  Wis  625,  3 !  Billingsley  v.  Maas,  93  Wis 

96  NW  803.  176,  67  NW  49. 

For  other  instructions  on  prob-  32  Brooks  v.  Gumm,  Circuit  Court, 

able  cause,  see  Holliday  v.  Holliday,  Marion  County,  Indiana,  No.  35794. 

123  Cal  26,  55  P  703;  Scrivani  v.  See  also  Torian  v.  Ashford,  216 

Dondero,  128  Cal  31,  60  P  463;  Ala  85,  112  S  418;  Williams  v. 

Forbes  v.  Hagman,  75  Va  168.  Casebeer,  126  Cal  77,  58  P  380; 

30Bigelow  v.  Sickles,  80  Wis  98,  Franklin  v.  Irvine,  52  CalApp  286, 

49  NW  106,  27  AmSt  25.  198  P  647;  Shaffer  v.  Amaelsteen, 
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New  Jersey. 

But  the  advice  of  an  attorney  will  not  protect  the  party  who 
consults  an  attorney  unless  all  of  the  material  facts  within  his 
knowledge  are  fully  and  truthfully  stated  to  the  attorney.  If 
you  find  under  the  evidence  that  in  seeking  the  advice  of  counsel 
the  defendant  did  not  make  a  full,  fair  and  complete  statement 
of  all  material  facts  within  his  knowledge  to  his  counsel,  the 
advice  of  counsel  is  no  defense  to  this  action. 

If  you  find  under  the  evidence  that  in  seeking  the  advice  of 
counsel  the  defendant  stated  any  material  facts  falsely  to  his 
counsel,  the  advice  of  counsel  is  no  defense  to  this  action.33 

Ohio. 

(1)  As  an  affirmative  defense  to  the  action  for  malicious 
prosecution  for  Disorderly  Conduct,  the  defendant  police  officers 
have  set  up  what  is  called  "advice  of  counsel."  The  defendant 
officers  have  the  burden  of  proving  this  defense  by  a  preponder- 
ance of  the  evidence.  In  order  to  sustain  this  defense  the  defend- 
ant officers  must  prove  three  things,  namely: 

(1)  That  before  criminal  charges  were  preferred  against 
L.  B.,  the  defendant  officers  sought  the  advice  of  A.  B., 
an  attorney  and  Assistant  Police  Prosecutor. 

(2)  That  the  defendant  officers  told  him  all  of  the  rele- 
vant facts;  and 

(3)  That  the  advice  of  A.  B.  was  sought  in  good  faith 
and  relied  on  in  good  faith. 

The  defendant  officers  must  prove  all  three  of  these  elements 
of  advice  of  counsel,  otherwise  it  fails  as  a  defense.  If  they  fail 
to  prove  any  one  of  these  three  elements,  advice  of  counsel  is  not 
a  defense.  If  the  defendant  officers  prove  all  three  of  those 
elements  of  advice  of  counsel,  it  is  a  complete  defense  to  the 
cause  of  action  for  malicious  prosecution  for  Disorderly  Con- 
duct, and  you  will  return  a  verdict  for  the  defendant  officers 
thereon.34 

54  CalApp  719,  202  P  946;  Burgett  126  Va  455,   102  SE  89;   Eggett  v. 

v.  Burgett,  43  Ind  78;  Webb  v.  Byrd,  Allen,  119  Wis  625,  96  NW  803. 

203  MoApp  589,  219  SW  683;  Mer-  33  Dombroski  v.  Metropolitan  Life 

chant  v.  Pielke,  10  NDak  48,  84  NW  Ins.  Co.,  126  NJL  545,  19  A2d  678, 

574;  Woodruff  v.  Paschen,  105  OhSt  approving  the  foregoing  special  re- 

396,  137  NE  867;  George  B.  Scram-  quests  to  charge.    See  20  A2d  441, 

bling  Co.  v.  Tennant  Drug  Co.,  25  denying  motion  for  re-argument. 

OhApp  197,  158  NE  282;  Baker  v.  34  Bishop   v.    Trammel,    Common 

Hornik,  J7  SC  213,  35  SE  524;  Gra-  Pleas  Court,  Cuyahoga  County,  Ohio, 

ham  v.  Fidelity  Mut.  Life  Assn.,  98  Nos.  677,  351;  677,  352.  Kindly  sub- 

Tenn  48,  37  SW  995;  Jones  v.  Mor-  mitted   by   Judge  Earl  L.   Hoover, 

ris,   97   Va   43,   33    SE    377;    Com-  Common    Pleas    Court,    Cuyahoga 

mander  v.   Provident  Relief  Assn.,  County,  Ohio. 
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(2)  The  defendant  in  this  action  claims  that  he  acted  upon 
the  advice  of  counsel.  Concerning  this  defense,  you  are  in- 
structed that  if  you  should  find  from  the  evidence  that  the  de- 
fendant gave  to  the  prosecuting  attorney  of  the  municipal  court 
and  attorney  J.  L.  L.,  when  this  affidavit  against  plaintiff  was 
made,  a  full  and  honest  presentation  of  the  facts  bearing  upon 
the  guilt  or  innocence  of  the  accused  within  defendant's  knowl- 
edge, or  which  by  reasonable  diligence  could  be  ascertained  by 
him,  and  which  he  had  reasonable  cause  for  believing  he  was 
able  to  prove,  and  that  the  defendant  in  making  this  charge 
against  plaintiff  acted  in  good  faith  and  in  accordance  with  the 
advice  of  the  said  prosecuting  attorney  of  the  police  court  of 
Cleveland  and  attorney  J.  L.  L.  of  the  Better  Business  Men's 
Association,  or  either  of  them,  then  your  verdict  should  be  in 
favor  of  the  defendant.  It  would  make  no  difference  whether 
said  two  attorneys,  or  either  of  them,  was  mistaken  in  his 
opinion  as  to  the  existence  of  probable  cause,  or  whether  the 
facts  communicated  by  the  defendant  to  his  attorneys  consti- 
tuted an  offense  or  not.  Mistakes  or  errors,  if  any,  of  counsel  so 
consulted,  cannot  lay  the  foundation  for  damages  against  the 
defendant.  Therefore,  if  you  find  from  the  evidence  and  by  a 
preponderance  thereof  that  substantially  as  alleged  in  the  peti- 
tion the  plaintiff  was  prosecuted  on  a  criminal  charge  preferred 
by  defendant  in  the  municipal  court  of  Cleveland,  Ohio,  that 
such  prosecution  is  at  an  end,  and  was  terminated  before  this 
action  for  damages  was  brought,  and  that  said  criminal  prosecu- 
tion was  instituted  by  defendant  maliciously  and  without  prob- 
able cause,  then  your  verdict  should  be  in  favor  of  the  plaintiff. 
On  the  other  hand,  if  you  fail  to  find,  by  the  greater  weight  of 
the  evidence,  either  that,  substantially  as  alleged  in  the  petition, 
the  plaintiff  was  prosecuted  in  the  municipal  court  of  Cleveland, 
Ohio,  on  a  criminal  charge  preferred  by  the  defendant  herein,  or 
that  such  prosecution  is  at  an  end  and  was  terminated  before 
this  suit  for  damages  was  brought,  or  that  said  criminal  prose- 
cution of  plaintiff  was  instituted  maliciously,  and  without  prob- 
able cause,  then  your  verdict  should  be  for  defendant,  no  cause 
of  action.35 
Wisconsin. 

(1)     If  it  appear  that  there  was  any  understanding  between 
the  parties  that  advice  should  be  given  as  a  protection  to  the 

38  Frost  v.  O'Kross,  22  OhApp  fusal  to  specially  charge  that  the 

174,  153  NE  879.  advice  of  the  public  prosecutor, 

In  this  action  a  verdict  for  plain-  honestly  sought  and  received  under 
tiff  was  sustained,  it  being  held  fair  disclosure  constituted  good  de- 
there  was  a  conflict  of  evidence  as  fense  was  sustained  where  the  sub- 
to  whether  defendant  made  full  stance  thereof  was  covered  by  the 
statement  of  facts  to  counsel.  Re-  charge  given. 
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defendant  and  without  any  reference  to  the  correctness  of  the 
advice  given,  then  such  advice  does  not  constitute  probable 
cause,  nor  is  it  a  defense.  In  a  word,  the  advice  must  be  honestly 
sought  upon  an  honest  and  full  statement  of  the  facts  known, 
and  honestly  acted  on  by  the  defendant.36 

(2)  The  advice  of  counsel,  to  be  of  any  avail  to  the  defendant, 
must  be  given  upon  a  full,  fair,  and  honest  statement  of  all  the 
facts  known  to  the  defendant,  and  must  be  honestly  given  by 
the  attorney,  or  be  so  understood  by  the  defendant.     If  the 
defendant  made  false  statements  of  the  material  facts  to  his 
attorney,  or  withheld  material  facts  which  were  favorable  to 
the  plaintiff,  then  the  advice  of  counsel  would  be  of  no  avail  to 
him  in  this  action.    If  the  attorney  who  advised  the  defendant 
to  cause  the  arrest  had  an  agreement  or  understanding  with  the 
defendant  that  the  defendant  could  rely  on  the  advice  of  counsel 
as  a  defense,  and  the  defendant,  for  that  reason,  made  the  com- 
plaint, then  the  advice  of  counsel  would  be  of  no  avail.37 

(3)  Probable  cause  has  been  defined  to  be  such  a  state  of 
facts  in  the  mind  of  the  prosecutor  as  would  lead  a  man  of 
ordinary  caution  and  prudence  to  believe  or  entertain  an  honest 
and  strong  suspicion  that  the  person  arrested  is  guilty.    .    .    . 
Whether  the  facts  known  to  the  defendant  were  such  as  to  lead 
him,  as  a  man  of  ordinary  caution  and  prudence,  to  believe  and 
entertain  an  honest  and  strong  suspicion  that  plaintiff  was 
guilty  of  either  charge  is  submitted  to  the  jury,  to  be  decided 
as  a  question  of  fact. 

Mere  belief  of  the  defendant  in  plaintiff's  guilt,  however 
strong,  sincere,  and  honest,  will  not  constitute  probable  cause, 
unless  founded  on  circumstances  sufficient  in  reason  to  war- 
rant it.38 

§  2175.    Effect  of  plaintiff's  guilt  of  crime  charged. 

If  you  believe  from  the  evidence  that  the  defendants  or  any 
of  them  caused  the  plaintiff,  J.  S.,  to  be  arrested  and  imprisoned 
on  a  warrant  issued  on  an  affidavit  which  charged  him  with  com- 
mitting a  public  offense,  and  you  further  find  that  he  was  actu- 
ally guilty  of  the  offense  charged  in  such  affidavit,  then  I  instruct 
you  that  the  defendants  were  not  guilty  of  malicious  prosecution 
in  so  causing  his  arrest,  and  you  should  find  for  the  defendant 
on  the  issue  joined  on  the  first  and  second  paragraphs  of  the 
complaint,  which  charges  malicious  prosecution.39 

36  St.  Croix  Land  &  Lbr.  Co.  v.  38Eggett  v.  Allen,  119  Wis  625, 
Ritchie,  78  Wis  492,  47  NW  657.  96  NW  803. 

37  Messman  v.  Ihlenfeldt,  89  Wis  39  Smith  v.  McAbee,  Circuit  Court, 
585,  62  NW  522.  Marion  County,  Indiana,  No.  25040. 
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§  2176.     Effect  of  acquittal  of  plaintiff. 
Indiana. 

The  mere  fact  that  the  plaintiff  was  acquitted  of  said  criminal 
charge  of  grand  larceny  upon  which  he  was  tried  in  the  Criminal 
Court  of  Marion  County,  would  not  of  itself  create  a  liability 
against  the  defendants.  And  even  though  he  was  acquitted  of 
said  criminal  charge,  if  under  the  evidence  it  is  shown  that  the 
defendants  acted  in  good  faith,  and  upon  probable  cause,  as 
explained  in  these  instructions,  in  testifying  before  said  grand 
jury  and  upon  the  trial  of  said  criminal  cause  in  the  Criminal 
Court  of  Marion  County  and  in  their  testimony  stated  the  facts 
as  they  honestly  understood  them  to  be  in  reference  to  said 
criminal  charge,  there  would  be  no  liability  against  the  defend- 
ants in  this  cause  and  your  verdict  should  be  for  the  defend- 
ants.40 

Ohio. 

First,  L.  B.  must  prove  that  the  defendant  police  officers 
instituted  or  caused  to  be  instituted  against  him,  a  criminal 
prosecution  for  Disorderly  Conduct.  It  is  the  law  that  the  filing 
of  an  affidavit  in  Municipal  Court  does  begin  a  criminal  prosecu- 
tion. Not  only  is  one  who  signs  such  affidavit  considered  as 
instituting  such  criminal  prosecution,  but  also  anyone  who  aids 
or  abets  him  in  doing  it. 

*     *     * 

Next,  L.  B.  must  prove  that  the  criminal  prosecution  for  Dis- 
orderly Conduct  terminated  in  his  favor.  You  are  instructed 
that,  if  you  find  that  in  the  trial,  the  jury  found  L.  B.  not  guilty 
of  Disorderly  Conduct,  that  would  be  a  favorable  termination  of 
that  criminal  prosecution  in  his  favor.4  f 

§  2177.    Effect  of  nonaction  by  grand  jury. 

The  fact  that  the  grand  jury  ignored  the  information  and 
that  defendant  was  acquitted  before  the  justice  of  the  peace  is 
no  evidence  of  want  of  probable  cause,  but  the  testimony  on  this 
point  is  only  admitted  to  show  that  the  prosecutions  in  question 
have  ended.42 

40  Klor  v.  Riskm,  Circuit  Court,  42  Noble  v.  White,  103  la  352,  72 
Marion  County,  Indiana,  No.  46106.  NW    556.     The    defendant    in    this 

41  Bishop   v.    Trammel,    Common  case    requested    an    instruction    to 
Pleas  Court,  Cuyahoga  County,  Ohio,  the  effect  that  the  ignoring  of  the 
Nos.  677,  351;  677,  352.  Kindly  sub-  indictment  by  the  grand  jury  can- 
mitted   by   Judge   Earl  L.   Hoover,  not    be   considered   in   evidence    as 
Common    Pleas     Court,     Cuyahoga  tending  to  show  absence  of  probable 
County,  Ohio.  cause  or  as  showing  malice  on  the 

part   of  the   defendant.    The  fore- 
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§  2178.    Burden  of  proof. 

The  burden  is  upon  the  plaintiff  before  he  can  recover  in 
this  cause  to  prove  by  a  fair  preponderance  of  the  evidence: 
First,  that  he  was  prosecuted  as  stated  in  the  complaint  and 
that  such  prosecution  terminated  in  his  favor  by  acquittal  or 
dismissal  before  this  action  was  brought;  second,  that  defend- 
ants instituted  or  caused  to  be  instituted  the  proceedings  ma- 
liciously and  without  probable  cause;  third,  that  plaintiff  has 
been  injured  and  damaged  thereby.  If  these  facts  are  proved, 
then  the  defendants  become  liable  for  such  damages  sustained 
by  plaintiff  by  reason  of  such  prosecution. 

It  is  for  the  jury  to  determine  under  all  the  evidence  pertain- 
ing to  such  issues  as  to  whether  or  not  said  prosecution  was 
instituted  by  defendants  with  malice  against  the  plaintiff.  The 
jury  may  infer  malice  not  only  from  personal  hatred,  ill  will, 
malevolence,  or  corrupt  design  on  the  part  of  the  defendants 
toward  the  plaintiff  relating  to  the  prosecution  in  question,  if 
shown  in  the  evidence,  but  it  may  also  infer  this  element  from 
reckless  disregard,  if  any,  on  the  part  of  defendant  in  relation  to 
such  prosecution,  of  the  rights  of  plaintiff  to  liberty  and  freedom 
from  arrest,  if  such  be  the  case,  which  reckless  disregard  would 
be  inconsistent  with  good  faith  or  the  mere  purpose  to  further 
the  ends  of  justice,  on  the  part  of  defendant.  Malice  may  also 
be  inferred  from  the  facts  which,  if  established,  would  constitute 
want  of  probable  cause.43 

§  2179.    Damages. 

California. 

The  basis  of  an  action  for  malicious  prosecution  is  the  pro- 
tection of  the  individual  from  the  damages  caused  by  unjusti- 
fiable criminal  prosecution.  In  assessing  damages  in  a  case  such 
as  this,  if  you  should  find  that  the  plaintiff  is  entitled  to  dam- 
ages, you  should  award  the  plaintiff  any  money  which  he  has 
lost  as  a  result  of  the  prosecution,  including  his  loss  of  earnings, 
the  attorney's  fees  he  has  incurred,  and  the  monetary  value  of 
any  property  which  he  has  lost  as  a  result  of  the  prosecution. 

In  addition  you  may  award  the  plaintiff  monetary  damages 
to  compensate  him  for  the  loss  of  time  which  he  has  sustained 
as  the  result  of  the  prosecution,  the  deprivation  of  his  liberty, 

going    instruction    was    substituted  was   no   error   in   refusing   the  re- 

by  the  trial  court  for  the  one  re-  quested  instruction, 

quested.     The    higher    court    held  43  Klor  v.  Riskin,  Circuit  Court, 

that  the  instruction  given  was  quite  Marion  County,  Indiana,  No.  46106. 

as  favorable  to  the  defendant  as  the  See   also   McNeal   v.    Millar,   143 

one  asked  and  that  therefore  there  Ark  253,  220  SW  62. 
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the  injury  to  his  reputation  or  character,  the  injury  to  his  credit, 
and  the  mental  suffering  and  anguish  which  he  has  sustained 
as  a  result  of  the  prosecution.  In  this  case,  the  plaintiff  has 
prayed  for  exemplary  or  punitive  damages,  and  you  are  in- 
structed that  in  an  action  such  as  this  where  the  defendant  has 
been  guilty  of  oppression,  fraud  or  express  or  implied  malice,  the 
plaintiff  may  recover  in  addition  to  the  actual  damages  which  he 
has  sustained  damages  for  the  sake  of  example  and  by  way  of 
punishing  the  defendant.44 

Indiana. 

If  under  the  evidence  and  the  foregoing  instructions  you 
should  find  for  the  plaintiff,  then  in  estimating  his  damages  you 
may  take  into  consideration  any  injury  which  he  has  suffered 
in  his  health,  if  any  has  been  shown,  also  any  physical  and 
mental  distress  and  suffering  which  he  endured,  if  any  has  been 
shown,  and  you  may  further  take  into  consideration  any  sense 
of  shame,  humiliation,  or  anguish  of  mind  he  has  suffered,  if 
any  has  been  shown,  by  reason  of  such  arrest  and  prosecution, 
also  any  expenses  for  attorney  fees,  loss  of  time  in  attending 
upon  the  defense  of  said  action,  and  loss  of  business  if  any  has 
been  shown;  and  you  may  assess  such  sum  of  damages  as  you 
may  find  under  the  evidence  will  fully  compensate  him  for  the 
injuries  he  has  sustained,  and  in  addition  thereto,  you  may 
award  such  exemplary  damages  as  in  your  judgment  should  be 
given  by  way  of  punishment  to  the  defendant  and  as  an  example 
to  deter  others  from  offending  in  like  manner,  not,  however, 
exceeding  the  sum  named  in  the  complaint.45 

Ohio. 

If  your  verdict  is  for  L.  B.  on  this  cause  of  action  for  mali- 
cious prosecution  for  Disorderly  Conduct,  then  you  shall  con- 
sider the  question  of  damages.  Damages  may  be  of  two  kinds — 
compensatory  damages  and  punitive  damages.  Compensatory 
damages  are  for  the  purpose  of  compensating  him  and  making 
him  whole  for  the  injury  which  the  malicious  prosecution  for 
Disorderly  Conduct  proximately  did  to  him. 

In  determining  the  amount  of  compensatory  damages,  you 
may  take  into  consideration  such  damages,  if  any,  as  may 
naturally  flow  from  the  malicious  prosecution  for  Disorderly 

44  Rupp  v.   Summerfield,  161   Cal  Pabst,  137  Md  468,  112  A  812;  Au- 
App2d  657,  326  P2d  912.  gust    v.    Chrisman     (MoApp),    230 

45  Liggera     v.     Venezia,     Circuit  SW  333;  Merchant  v.  Pielke,  10  ND 
Court,  Marion  County,  Indiana,  No.  48,  84  NW  574;  Eggett  v.  Allen,  119 
36390.  Wis  625,  96  NW  803. 

See  also  Connelly  v.  White,  122 
Ja  391;  98  NW  144;  McNamara  v. 
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Conduct — such  as  mental  suffering,  anguish  of  mind,  indignity, 
humiliation,  shame,  mortification  and  injury,  if  any,  done  to 
reputation.  Moreover,  you  may  take  into  consideration  attorney 
fees  and  other  expenses,  of  which  there  is  evidence,  expended 
in  defending  against  said  criminal  prosecution  for  Disorderly 
Conduct.  You  may  also  take  into  consideration  the  loss  of  time 
and  wages,  if  any,  in  defending  against  such  prosecution.  More- 
over, if  you  decide  to  allow  exemplary  or  punitive  damages, 
which  I  shall  mention  in  a  minute,  you  may  allow  as  compensa- 
tory damages,  reasonable  attorney  fees  for  trying  this  very 
action  for  malicious  prosecution  for  Disorderly  Conduct;  how- 
ever you  may  not  allow  such  attorney  fees  unless  you  decide 
to  allow  exemplary  or  punitive  damages. 

Wherever  a  jury  finds  malice,  it  may,  if  it  wishes,  allow  what 
are  called  exemplary  or  punitive  damages.  Since,  if  you  find  for 
L.  B.  on  this  cause  of  action  for  malicious  prosecution  for  Dis- 
orderly Conduct,  you  must  necessarily  find  that  the  defendant 
officers  acted  with  malice,  you  may,  if  you  award  compensatory 
damages,  but  not  otherwise,  also  award  to  L.  B.  exemplary  or 
punitive  damages.  In  such  a  case,  it  is  not  mandatory  that  you 
award  exemplary  or  punitive  damages.  Whether  or  not  you 
award  them  and  the  amount,  are  left  entirely  to  the  reasonable 
and  sound  discretion  of  the  jury.  The  object  of  the  law  in  per- 
mitting exemplary  or  punitive  damages  is  to  punish  the  wrong- 
doer and  thus  to  give  warning  to  him  and  to  others,  to  prevent  a 
repetition  of  the  wrong.46 

Oregon. 

In  awarding  damages,  if  any,  you  will  take  into  consideration 
his  humiliation  and  embarrassment,  injuries  to  his  reputation, 
if  any,  his  mental  anguish  and  worry,  if  any,  reasonable  expendi- 
tures necessarily  incurred  in  the  matter  of  cost  to  secure  bail 
and  for  services  of  an  attorney,  and  if  you  find  that  plaintiff 
is  entitled  to  damages  you  will  award  to  the  plaintiff  as  general 
damages  whatever  sum  you  find  from  a  preponderance  of  the 
evidence  to  be  adequate,  reasonable,  and  proper,  not  exceeding 
the  amount  demanded  in  the  plaintiff's  Complaint.47 

46  Bishop   v.    Trammel,    Common  for  attorney's  fees  or  bail  bond  and 
Pleas  Court,  Cuyahoga  County,  Ohio,  no  evidence  introduced  to  show  these 
Nos.  677,  351;  677,  352.  Kindly  sub-  expenses  were  reasonable.    Yet  the 
mitted   by   Judge   Earl   L.   Hoover,  Court  held  this  error  to  be  technical 
Common    Pleas     Court,    Cuyahoga  since  the  evidence  showed  the  plain- 
County,  Ohio.  tiff  paid  these  expenses  and  because 

47  Hryciuk   v.    Robinson,   213   Or  the  court  judicially  knew  the  value 
542,  326  P2d  424.  In  this  case,  there  of  an  attorney's  fee  in  defending  a 
was  no  allegation  in  the  complaint  client  charged  with  felony. 
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"Wisconsin. 

(1)  If  the  jury  find  that  the  defendant  wantonly  and  ma- 
liciously caused  the  arrest  of  the  plaintiff,  with  intent  to  injure 
his  feelings  and  disgrace  him  in  the  estimation  of  the  public, 
the  jury  not  only  may,  but  they  ought  to,  go  further,  and  give 
punitory  damages  in  such  a  sum  as  will  be  a  warning  to  the 
defendant  and  all  other  persons  not  to  commit  such  wrongs^  and 
injuries.    Punitory  damages  are  given  in  law  as  an  admonition 
to  the  defendant  and  all  other  persons  not  to  perpetrate  similar 
wrongs;  and  consequently  such  damages,  to  be  effectual,  must 
have  some  relation  to  the  financial  ability  of  the  defendant.    A 
sum  in  damages  which  would  be  a  salutary  warning  to  a  man 
of  limited  means  would  hardly  arrest  the  attention  of  a  mil- 
lionaire; and  it  is  on  that  theory  alone  that  the  testimony  of 
the  financial  ability  of  the  defendant  was  admitted.48 

(2)  If  you  find  that  the  defendant,  without  probable  cause 
and  maliciously,  caused  the  arrest  of  the  plaintiff,   you  are 
authorized  to  go  further  and  award  punitory  damages  in  such 
sum  as  will  be  a  warning  to  defendant  and  all  other  persons  not 
to  commit  similar  wrongs,  and  consequently  such  damages,  to 
be  effectual,  must  have  some  relation  to  the  financial  ability  of 
the  defendant.    It  is  on  this  theory  that  evidence  as  to  defend- 
ant's financial  ability  has  been  admitted.49 

48  Spear  v.  Hiles,  67  Wis  350,  30         49  Eggett  v.  Allen,  119  Wis  625, 
NW  506.  96  NW  803. 
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Section  Section 

2185.  Implied  warranty  of  fitness.        2188.    Furnishing  steam  kettles. 

2186.  Delay  in  delivery;  reasonable     2189,    Liability  of  manufacturer  for 

time.  injuries   caused   by   defec- 

2187.  Signs  for  advertising.  tive  manufactured  articles. 

§  2185.    Implied  warranty  of  fitness. 
Alabama. 

Where  a  manufacturer  or  dealer  contracts  to  supply  an  article, 
which  it  manufactures  or  produces,  or  in  which  it  deals,  to  be 
applied  to  a  particular  purpose,  so  that  the  buyer  necessarily 
trusts  to  the  judgment  or  skill  of  the  manufacturer  or  dealer, 
there  is  in  that  case  an  implied  term  of  warranty  that  it  shall 
be  reasonably  fit  for  the  purpose  to  which  it  is  to  be  applied.1 

Indiana. 

Where  a  manufacturer  or  dealer  contracts  to  supply  an  article 
which  he  manufactures  or  produces  to  be  used  for  a  particular 
purpose  under  such  circumstances  that  the  buyer  necessarily 
trusts  to  the  judgment  and  skill  of  such  manufacturer  in  furnish- 
ing the  article,  there  is  an  implied  warranty  that  it  shall  be 
reasonably  fit  for  the  purpose  for  which  it  is  to  be  used.2 

§  2186.    Delay  in  delivery;  reasonable  time. 

On  the  subject  of  what  would  be  a  reasonable  time  in  which 
to  manufacture  and  ship  any  order  for  creosote  blocks  and  lum- 
ber, I  instruct  you  that  the  law  does  not  fix  any  arbitrary 
number  of  days,  weeks,  or  months  as  such  reasonable  time,  but 
it  is  a  question  for  you  to  determine  from  all  the  evidence  bear- 
ing on  that  subject.  In  fixing  this  time  as  to  any  shipment, 
you  may  take  into  consideration  the  quantity  and  quality  of 
creosote  blocks  and  lumber  ordered,  the  capacity  of  plaintiff's 
factory,  if  such  capacity  be  known  to  the  defendant,  the  known 
condition  of  the  trade  and  traffic  at  the  time  the  order  was 
given,  and  all  other  conditions  and  circumstances  surrounding 
the  situation  and  which  were  at  the  time  known  to  the  defendant, 
or  which  might  reasonably  be  anticipated  by  him,  at  the  time 
the  order  was  given,  and  as  shown  by  the  evidence.  If  under 

1  Security  Finance  Co.  v.  Kelly's         2  H.  A.  Drury  Co.,  Ltd.  v.  Talge 
Tire  Shop,  216  Ala  642,  114  S  298.      Mahogany  Co.,  Circuit  Court,  Ma- 
rion County,  Indiana,  No,  31645. 
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all  the  circumstances  the  shipment  was  made  in  compliance 
with  the  contract,  but  if  the  delay  under  the  circumstances  was 
unreasonable,  then  it  was  not  in  compliance  with  the  terms  of  the 
contract.3 

§  2187.    Signs  for  advertising. 

If  from  the  evidence  you  find  that  the  plaintiff  did  fulfil  the 
terms  of  his  contract  within  a  reasonable  time,  and  did  comply 
with  such  terms  as  to  workmanship,  construction,  location,  and 
all  of  the  other  material  requirements  thereof,  then  and  in  such 
event,  the  defendant  would  not  be  justified  in  its  cancelation 
or  attempted  cancelation  and  your  finding  should  be  for  the 
plaintiff  in  such  amount  as  you  find  from  all  the  evidence  will 
fully  compensate  plaintiff  for  all  his  damages  fairly,  naturally, 
and  reasonably  flowing  to  him  in  the  natural  course  of  things 
from  such  wrongful  cancelation. 

*     *     * 

If  you  find  from  the  evidence  in  this  case  that  the  plaintiff 
did  not  fulfil  the  terms  of  his  contract  with  defendant  within  a 
reasonable  time,  or  that  said  plaintiff  did  not  substantially  com- 
ply with  such  terms  as  to  workmanship,  construction,  location, 
or  any  of  the  other  material  requirements  thereof,  then  and  in 
such  event  the  defendant  would  be  justified  in  refusing  to  pay 
the  full  contract  price. 

If,  however,  you  also  find  from  the  evidence  that  in  that  part 
of  the  contract  which  has  been  performed,  if  you  find  there  was 
only  a  partial  performance,  there  has  been  some  benefit  derived 
by  defendant,  and  which  benefit  defendant  has,  either  by  choice 
or  necessity  received,  you  would  be  warranted  in  finding  for  the 
plaintiff  to  the  full  extent  of  the  fair  value  of  work  and  service 
rendered  by  the  plaintiff  and  the  benefit  derived  therefrom  by 
defendant.4 

§  2188.    Furnishing  steam  kettles. 

If  you  find  from  the  evidence  that  on  April  18,  19 — ,  the  plain- 
tiff ordered  four  kettles  from  the  defendant  and  that  defendant 
constructed  said  kettles  in  accordance  with  the  terms  and  speci- 
fications of  the  contract  and  used  reasonable  care  in  the  construc- 
tion thereof,  and  if  you  further  find  that  said  kettles  were  deliv- 
ered to  the  plaintiff  at  its  place  of  business  in  Franklin,  Indiana, 
and  that  the  plaintiff  independent  of  any  instructions  or  direc- 

3  Republic  Creosoting  Co.  v.  New,  4  Hauer  v.  Carter,  Circuit  Court, 
Circuit  Court,  Marion  County,  Indi-  Marion  County,  Indiana,  No.  37904, 
ana,  No.  30109. 
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tions  from  defendant  undertook  to  and  did  erect  said  kettles 
in  its  plant  and  connect  the  same  with  certain  steam  lines,  and 
if  you  further  find  that  said  connecting  steam  lines  were  so 
placed  that  condensation  might  form  therein  and  that  when  the 
steam  was  turned  on,  the  steam  forced  said  condensation  into 
the  jackets  of  said  kettles  and  thus  caused  an  unusual  and 
extra  pressure  to  be  exerted  on  such  jackets,  which  added  pres- 
sure, if  such  there  was,  was  not  contemplated  by  the  parties 
under  the  terms  of  their  contract  and  which  under  the  evidence 
you  find  to  have  been  an  incorrect  or  dangerous  method  of 
laying  arid  connecting  said  steam  lines,  and  if  you  further  find 
that  in  an  attempt  to  use  one  or  more  of  said  kettles  the  steam 
was  turned  on  and  condensation  was  forced  from  said  connecting 
pipes  into  said  kettles  and  that  as  a  proximate  result  thereof 
the  jackets  of  said  kettles  burst,  then  I  instruct  you  that  the 
plaintiff  cannot  recover  herein  and  your  verdict  should  be  for 

the  defendant. 

*     *     * 

Plaintiff  has  charged  defendant  with  certain  negligence  in 
the  construction  of  these  kettles.  If  you  find  that  the  defendant 
was  negligent,  but  if  you  further  find  that  the  plaintiff  was 
also  negligent  in  the  installation  and  use  of  said  kettles  and 
that  one  or  more  of  said  kettles  was  damaged  and  that  such 
damage  occurred  as  the  direct  and  proximate  result  of  the  plain- 
tiff's said  negligence,  I  instruct  you  that  the  plaintiff  cannot 
recover  herein  and  your  verdict  should  be  for  the  defendant. 

In  other  words  before  the  plaintiff  can  recover  herein,  it 
must  prove  by  a  fair  preponderance  of  the  evidence  that  the 
defendant  was  negligent,  as  charged  in  plaintiff's  complaint,  and 
that  such  negligence  was  the  proximate  cause  of  the  damage 
complained  of.5 

§  2189.     Liability  of  manufacturer  for  injuries  caused  by  defec- 
tive manufactured  articles. 

The  charge  as  laid  in  this  case  is  one  of  negligence,  the  plain- 
tiff, S.  S.,  complaining  that  the  defendant,  G.  M.  Co.,  was  negli- 
gent in  that  it  used  an  excessive  amount  of  paraphenylendiamine 
in  connection  with  the  manufacture  of  the  hair  dye  described 
in  the  evidence  and  that  as  a  result  thereof,  plaintiff  was  injured. 
In  this  connection  the  court  instructs  you  that  unless  you  believe 
and  find  from  the  evidence  that  the  defendant  in  manufacturing 
the  said  hair  dye  did  negligently  use  an  excessive  proportion 

5  Franklin  Food  Products  Co.  v. 
Langsenkamp,  Circuit  Court,  Ma- 
rion County,  Indiana,  No.  40746. 
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or  amount  of  said  paraphenylendiamine  and  that  as  a  result 
thereof  plaintiff  was  injured,  then  your  verdict  must  be  for  the 
defendant. 

The  court  further  instructs  you  that  by  the  term  "negligence" 
as  used  in  this  case  is  meant  the  failure,  if  any,  to  exercise 
that  degree  of  care  and  caution  in  the  use  of  paraphenylen- 
diamine in  the  said  hair  dye  described  in  evidence  as  would 
ordinarily  be  exercised  by  a  reasonably  careful  and  prudent  per- 
son in  the  manufacture  of  the  compound  described  in  evidence.6 

6  Stokes    v.    Godefroy  ,  Mfg.    Co. 
(Mo),  85  SW2d  434. 


CHAPTER  126 

MARRIAGE 

Section  Section 

2195.  Definition;  intent  of  parties.  2199.    Licensing  official  ascertaining 

2196.  Common-law  marriage.  age    of    applicant    for   li- 

2197.  Former  marriage    invalidat-  cense. 

ing  second  marriage.  2200.    Belief  of  parties  that  mar- 

2198.  Residence;  validity  of  license  riage  legal. 

and  ceremony.  2201.    Annulment  because  of  insan- 

ity of  party. 

§  2195.    Definition;  intent  of  parties. 

Marriage  is  the  civil  status  of  one  man  and  one  woman  capable 
of  contracting,  united  by  contract  and  mutual  consent  for  life, 
for  the  discharge  to  each  other  and  to  the  community  of  the 
duties  legally  incumbent  on  those  whose  association  is  founded 
on  the  distinction  of  sex. 

*  *    * 

If  the  jury  believe  that  the  parties  J.  J.  A.  and  D.  M.  D.  did 
not  intend  to  enter  into  the  agreement  of  matrimony,  but  simply 
agreed  to  abide  together  for  the  purpose  of  illicit  sexual  inter- 
course, then  there  was  no  marriage  between  them.1 

§  2196.    Common-law  marriage. 
Nebraska. 

Marriage,  as  distinguished  from  the  agreement  to  marry,  and 
from  the  act  of  becoming  married,  is  the  civil  status,  condition, 
or  relation  of  one  man  and  one  woman  united  in  law  for  life, 
for  the  discharge  to  each  other  and  the  community  of  the  duties 
legally  incumbent  on  those  whose  association  is  founded  on  the 
distinction  of  sex.  Marriage  does  not  mean  a  mere  temporary 
agreement  to  dwell  together  for  a  time  for  the  gratification  of 
sexual  or  lustful  desires,  but  it  is  essential  that  the  contract  be 
entered  into  with  a  view  to  its  continuance  through  life,  and  then 
be  followed  by  celebration  and  cohabitation,  with  the  apparent 
object  of  continuing  such  cohabitation  through  life. 

*  *    * 

The  jury  are  instructed  that  if  from  the  evidence  in  this  case 
they  believe  that  the  plaintiff  E.  P.  and  one  A.  A.  in  good  faith 

1  State  v.  Adams,  179  Mo  334,  78 
SW  588. 
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entered  into  a  contract  to  become  husband  and  wife,  and  in  good 
faith,  and  in  pursuance  of  that  contract,  cohabited,  that  is, 
dwelt  together  ^s  husband  and  wife,  and  so  held  themselves  out 
to  those  with  whom  they  associated,  and  that  they,  in  good  faith 
to  each  other  and  the  community,  entered  upon  the  discharge 
of  the  duties  legally  incumbent  on  those  holding  to  each  other 
the  relation  of  husband  and  wife,  then  the  jury  should  find  that 
the  plaintiff  is  a  married  woman.  On  the  other  hand,  if  the 
jury  from  the  evidence  believe  that  the  plaintiff  and  said  A.  A. 
merely  lived  together  without  any  contract  to  marry,  or  for  the 
mere  purpose  of  gratifying  their  sexual  desires,  or  for  any 
temporary  purpose,  then,  although  they  may  have  slept  to- 
gether, and  called  each  other  husband  and  wife,  such  living 
together,  standing  alone,  would  not  in  a  legal  sense  constitute 
a  marriage,  and  in  that  event  she  would  not  be  considered  a 
married  woman.2 

Ohio. 

You  are  instructed  that  you  are  to  determine  the  heirs  of 
W.  T.  M.,  deceased,  existing  at  the  time  of  his  death,  and  you 
are  to  determine  this  not  by  the  number  of  witnesses  testifying 
to  a  particular  state  of  facts,  but  by  considering  all  of  the  evi- 
dence submitted. 

If  you  should  find  from  all  of  the  evidence  submitted  that 
E.  H.  M.  was  married  to  W.  T.  M.  by  a  statutory  marriage,  then 
you  should  find  that  she  is  his  surviving  spouse  and  by  virtue 
thereof  his  sole  heir.  It  is  admitted  by  all  parties  that  W.  T.  M. 
left  no  children. 

If  you  should  find  that  said  W.  T.  M.  was  not  married  to 
E.  H.  M.  by  a  statutory  marriage,  then  you  should  proceed  to 
the  consideration  of  the  question  whether  or  not  said  parties 
were  married  to  each  other  under  what  is  termed  a  common- 
law  marriage. 

An  agreement  to  marry  in  praesenti  when  made  by  parties 
competent  to  contract,  accompanied  and  followed  by  cohabita- 
tion, as  husband  and  wife,  with  the  result  that  they  are  treated 
and  reputed  as  husband  and  wife  in  the  community  in  which 
they  reside  and  the  circle  in  which  they  move,  establishes  a 
valid  marriage  at  common  law. 

Before  you  can  find  that  a  common-law  marriage  existed  in 
this  case,  you  must  find  by  clear  and  convincing  evidence: 

1.  That  E.  H.  M.  and  W.  T.  M.  were  competent  to  enter  into 
the  marriage  relations. 

2  Collins  v.  Hoag  &  Rollins,  121 
Neb  716,  238  NW  351. 
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2.  That  they  made  an  agreement  to  live  together  as  husband 
and  wife  and  that  this  was  followed  by  cohabitation. 

3.  That  they  held  themselves  out  to  the  public  as  husband 
and  wife  and  that  they  were  treated  and  reputed  in  the  com- 
munity in  which  they  resided  as  husband  and  wife. 

4.  *     *     *     And  that  E.  H.  M.  is  an  innocent  person  whose 
rights  should  be  protected.     *     *     * 

Evidence  may  be  either  direct  or  circumstantial  or  both.  If 
a  witness  testifies  from  his  personal  knowledge,  that  is  called 
direct  or  positive  evidence;  or  if  he  testifies  directly  to  some- 
thing he  has  seen  or  heard,  that  is  called  direct  evidence,  pro- 
vided the  evidence  is  material  to  a  fact  to  be  proven  in  the  case. 
But  it  is  not  always  possible  to  ascertain  the  truth  by  evidence 
of  this  character,  hence  the  law  permits  the  introduction  of  what 
is  called  circumstantial  evidence.  By  circumstantial  evidence 
is  meant  the  proof  of  certain  facts  and  circumstances  in  a  given 
case  from  which  a  jury  may  infer  other  connected  facts  which 
usually  and  reasonably  follow  according  to  the  common  experi- 
ence of  mankind.  The  credibility  of  witnesses  detailing  circum- 
stances in  evidence,  or  the  weight  of  such  circumstances,  if 
the  jury  find  they  occurred,  are  to  be  determined  solely  by  you. 

[While  such  an  agreement  to  marry  in  praesenti  must  be 
proved  by  clear  and  convincing  evidence,  it  may  be  established 
by  proof  of  the  acts,  declarations  and  conduct  of  the  parties  and 
their  recognized  status  in  the  community  in  which  they  reside.]  3 

Texas. 

(1)  "Putative  marriage"  is  a  marriage  which,  being  null  on 
account  of  some  dissolving  impediment,  is  held,  notwithstanding, 
for  a  true  marriage,  because  of  its  having  been  contracted  in 
good  faith  by  both  or  one  of  the  spouses  being  ignorant  of  the 
impediment.  A  putative  marriage  is  terminated  by  the  death  of 

3  Markley  v.  Hudson,  143  OhSt  ing  clear  and  convincing  evidence, 

163,  54  NE2d  304.  may  be  established  by  circum- 

In  the  case  cited,  the  jury  found  stances.  That  part  of  the  foregoing 
that  the  parties  were  husband  and  instruction  included  in  brackets  was 
wife  by  virtue  of  a  common-law  not  contained  in  the  trial  court's 
marriage.  The  court  of  appeals  re-  charge  to  the  jury,  'but  has  been  in- 
versed  on  the  ground  there  was  no  serted  to  correspond  with  the  hold- 
evidence  of  an  agreement  to  be  mar-  ing  of  the  Supreme  Court  in  the 
ried,  as  required  by  the  decision  in  case.  It  is  doubtful  that  the  lan- 
In  re  Redman,  135  OhSt  554,  21  guage  contained  between  the  aster- 
NE2d  659.  The  Supreme  Court  dis-  isks  in  the  foregoing  instruction  is 
tinguished  the  Redman  case  and  an  essential  element  of  a  common- 
affirmed  the  verdict  of  the  jury,  law  marriage.  Such  language  is  not 
holding  that  proof  of  the  agreement  contained  in  any  of  the  Supreme 
to  marry  in  praesenti,  while  requir-  Court  decisions. 
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either  of  the  parties  or  removal  of  the  impediment.  In  order  to 
consummate  a  putative  marriage,  one  or  both  of  the  parties 
must  be  innocent  of  the  impediment  there  existing  and  must 
be  acting  in  good  faith  at  all  times  during  the  existence  of  said 
putative  marriage. 

You  are  further  charged  that  under  the  law  of  this  State,  a 
putative  marriage  may  arise  out  of  a  common-law  marriage  or 
a  ceremonial  marriage,  and  when  and  if  said  impediment  is  re- 
moved, and  the  parties  continue  to  cohabit  and  live  together  as 
man  and  wife,  and  hold  themselves  out  as  such,  said  marriage 
becomes  a  lawful  marriage  at  the  time  of  the  removal  of  such 
impediment,  whether  the  removal  of  said  impediment  is  known 
or  unknown  to  the  parties.4 

(2)  You  are  instructed  that  to  constitute  a  valid  common-law 
marriage  it  is  not  necessary  that  the  parties  live  together  con- 
tinuously for  any  specified  time.5 

§  2197.     Former  marriage  invalidating  second  marriage. 

If  you  believe  from  the  evidence  that  plaintiff  and  J.  C.  B.  J. 
were  married  on  August  7,  19 — ,  you  are  instructed  that,  not- 
withstanding the  fact  that  J.  C.  B.  J.  had  contracted  a  prior  mar- 
riage, said  last  marriage  was  legal  and  valid,  unless  you  find 
from  the  evidence  that  the  woman  with  whom  J.  C.  B.  J.  was 
formerly  married  is  alive,  and  that  no  divorce  was  secured  in 
this  or  any  other  state  by  J.  C.  B.  J.  or  the  woman  whom  J.  C. 
B.  J.  married  prior  to  the  time  of  contracting  the  marriage  with 
plaintiff,  and  the  burden  is  upon  defendants  to  overcome  the  fact 
of  marriage,  if  you  believe  there  was  a  marriage  between  plain- 
tiff and  J.  C.  B.  J.,  by  proving  to  your  satisfaction  that  the 
woman  with  whom  J.  C.  B.  J.  intermarried  prior  to  his  marriage 
with  plaintiff  is  still  alive,  or  that  there  was  no  divorce  granted 
either  J.  C.  B.  J.  or  the  woman  with  whom  he  had  contracted 
marriage  prior  to  the  marriage  with  plaintiff.6 

§  2198.     Residence;  validity  of  license  and  ceremony. 

In  this  case,  so  far  as  the  invalidity  of  the  alleged  first  mar- 
riage is  concerned,  it  makes  no  difference  whether  or  not  the 
defendant  H.  or  the  witness  E.  C.  H.,  or  either  of  them,  resided 
or  had  their  place  of  abode  or  residence  in  the  parish  of  Sheffield, 
England,  before  obtaining  the  license,  or  before  the  marriage 

4  Curtin  v.  State,  155  TexCr  625,  See  also  Schwingle  v.  Keifer 
238  SW2d  187.  (TexCivApp),  135  SW  194;  Grigsby 

•  Walton  v.  Walton  (TexCivApp),      v.  Reib  (TexCivApp),  139  SW  1027. 
191  SW  188.  6  Johnson  v.  St.  Joseph  Terminal 

R.  Co.,  203  Mo  381,  101  SW  641. 
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ceremony ;  and  you  will  therefore  disregard  all  evidence  received 
upon  the  trial  of  this  case  on  the  subject  of  said  residence  and 
places  of  abode  prior  to  the  marriage  ceremony  on  September 
11,  19 — ,  insofar  as  the  question  of  the  validity  or  invalidity 
of  the  license  and  marriage  ceremony  are  concerned.7 

§  2199.    Licensing    official   ascertaining   age   of   applicant    for 
license. 

It  was  the  duty  of  the  defendant  to  make  inquiry  as  to  the 
age  of  S.  S.,  not  as  a  mere  matter  of  form,  but  for  the  purpose 
of  conscientiously  ascertaining  the  facts  as  to  her  age,  such  in- 
quiry as  a  business  man,  acting  in  the  important  affairs  of  life, 
would  make,  to  which  plaintiff  excepts.  And  if  you  find  from 
the  evidence  that  the  defendant  failed  to  do  so,  you  will  then 
find  that  he  did  not  make  reasonable  inquiry,  and  your  answer 
to  the  second  issue  will  be  "Yes."8 

§  2200.     Belief  of  parties  that  marriage  legal. 

By  the  statutes  of  Indiana  [§  44-302,  Burns'  Stat]  it  is  pro- 
vided that  :  "No  marriage  shall  be  void  or  voidable  for  the  want 
of  license  or  other  formality  required  by  law,  if  either  of  the 
parties  thereto  believed  it  to  be  a  legal  marriage  at  the  time."9 

§  2201.    Annulment  because  of  insanity  of  party. 

The  plaintiff  sues,  by  his  next  friend,  the  defendant,  to  annul 
the  contract  of  marriage  between  S.  R.  and  defendant  S.  S.  upon 
the  alleged  ground  of  insanity  of  the  said  S.  R.  on  May  2,  19 — , 
the  date  of  said  marriage.  The  defendant  denies  the  insanity  of 
said  S.  R.  If  the  jury  believe  from  the  evidence  that  at  the 
date  of  the  marriage  that  said  S.  R.  was  insane,  that  is,  he  was 
mentally  incapable  of  comprehending  and  understanding  the 
marriage  relation,  the  reciprocal  duties,  and  obligations  thereof, 
then  you  should  find  for  the  plaintiff.  Mere  weakness  of  mind 
is  not  sufficient  to  avoid  a  marriage;  but  it  must  appear  that 
the  mind  was  not  capable  of  comprehending  and  understanding 
the  nature  of  the  contract,  that  is,  the  reciprocal  duties  and 
obligations  of  the  marriage  relation.  The  plaintiff  must  by  a 
preponderance  of  the  testimony  establish  to  your  satisfaction 
that  said  S.  R.  did  not  have  mind  enough  at  the  time  of  the 
marriage  to  contemplate  and  understand  the  nature  of  the  con- 

7  Hills  v.   State,  61  Neb   589,   85  9  Lowrance  v.  Lowrance,  95   Ind 
NW  836,  57  LRA  155.  App  345,  182  NE  273. 

8  Savage  v.  Moore,  167  NC  383,  83  This  statute  was  repealed  by  Acts 
SE  549-  1957,   ch.    78,   §  2,  p.   138,  effective 

January  1,  1958. 
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tract,  that  is,  the  reciprocal  duties  and  obligations  of  the  mar- 
riage, and,  if  the  testimony  fails  to  so  satisfy  your  minds,  you 
will  find  for  the  defendant.  The  jury  are  the  judges  of  the 
credibility  of  the  witnesses  and  the  weight  of  the  testimony. '  ° 

1  °  Schneider    v.     Rabb     (TexCiv 
App),  100  SW  163. 
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§  2205.    Test  of  relation. 
California. 

A  servant  or  agent  is  one  who  is  employed  to  render  personal 
services  to  his  employer,  other  than  in  the  pursuit  of  an  inde- 
pendent calling,  and  who  in  such  service  remains  entirely  under 
the  control  and  direction  of  the  employer  who  is  called  his  princi- 
pal or  master;  and  in  this  connection  you  are  instructed  that 
the  real  test  by  which  to  determine  whether  a  person  is  acting 
as  a  servant  or  agent  of  another  is  to  ascertain  whether  at  the 
time  when  the  injury,  if  any,  was  inflicted,  he  was  subject  to 
such  person's  orders  and  control,  expressly  or  impliedly,  and  was 
liable  to  be  discharged  for  disobedience  or  misconduct. l 

Georgia. 

If  you  should  find  that  the  defendant  hired  the  automobile 
in  question  from  the  auto  company,  or  any  other  person,  who 
furnished  a  driver  with  the  machine,  and  that  the  S.  Auto  Co., 
or  person  from  whom  they  hired  it,  did  completely  surrender 
to  the  defendant,  G.  &  B.  Co.,  the  control  of  the  driver  so  that 
the  S.  Auto  Co.  or  other  party  hiring  it  could  not  exercise  any 
control  whatever  over  him,  the  driver  in  that  case  would  be  the 
servant  of  the  defendant,  and  the  defendant  would  be  responsible 
for  the  negligence  of  the  driver,  if  you  find  there  was  any  negli- 
gence. But,  on  the  other  hand,  if  you  should  find  that  the 
S.  Auto  Co.,  or  whoever  hired  the  machine  in  question  to  the 
defendant,  furnished  with  the  machine  the  driver,  but  did  not 
completely  surrender  to  the  defendant  the  control  of  the  driver 
of  the  machine,  except  that  it  simply  gave  to  the  defendant  the 
right  to  direct  where  the  machine  was  to  be  driven,  then,  in  that 
event,  the  driver  would  be  the  servant  of  the  S.  Auto  Co.,  and 

1  Johns    v.   Ward,   170    CalApp2d 
780,  339  P2d  926. 
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the  defendant  would  not  be  responsible  for  any  negligence,  if 
you  find  there  was  any  negligence.2 

Indiana. 

A  statement  or  an  admission,  if  made,  by  a  party  does  not  of 
itself  establish  the  relationship  of  employer  and  employee,  at 
the  time  of  the  happening  of  the  accident  in  question  but  may 
be  considered  in  connection  with  all  the  other  evidence  and 
circumstances  in  the  case  bearing  upon  the  subject  of  such 
relationship.  And  you  will  therefore  determine  whether  such 
relationship  existed  between  S.  and  A.  Co.  at  such  time  and 
whether  the  said  S.  was  acting  within  the  scope  of  his  employ- 
ment from  all  the  circumstances  pertaining  to  such  question 
as  shown  by  the  evidence.3 

Oklahoma. 

You  are  instructed  that  an  independent  contractor  is  one  who 
engages  to  perform  certain  services  for  another,  according  to 
his  own  manner  and  methods,  free  from  control  and  direction  of 
his  employer  in  all  matters  connected  with  performance  of  serv- 
ice, except  as  to  result  or  product  of  work.4 

Pennsylvania. 

A  servant  is  the  employee  of  the  person  who  has  the  right  of 
controlling  the  manner  of  his  performance  of  the  work,  irrespec- 
tive of  whether  he  actually  exercises  that  control  or  not.  Where 
one  is  engaged  in  the  business  of  renting  out  trucks,  cranes  or 
machinery  and  furnishes  the  driver  or  operator  as  a  part  of  the 
hiring,  there  is  a  factual  presumption  that  the  operator  remains 
in  the  employ  of  the  original  master,  and,  unless  that  presump- 
tion is  overcome  by  evidence  that  the  borrowing  employer  in 
fact  assumes  control  of  the  employee's  manner  of  work,  the 
servant  remains  in  the  service  of  his  original  employer.5 

§  2206.     Scope  of  employment. 
Alabama. 

Whatever  is  done  by  the  employee  in  furtherance  of  his  em- 
ployment and  in  furtherance  of  its  ends  is  admitted  by  the  law 
to  be  an  act  done  within  the  scope  of  employment.6 

2  Greenberg  &  Bond  Co.  v.  Yar-  5  O'Connell  v.  Roefaro,  391  Pa  527 
brough,  26  GaApp  544,  106  SE  624.  137  A2d  325. 

3  Bookatman  v.  C.  R.  Akers  Co.,  6  Gulf,  M.  &  N.  R.  Co.  v.  Havard, 
Circuit  Court,  Marion  County,  Indi-  217  Ala  639,  117  S  223. 

ana,  No,  43782.  See  also  Massey  v.  Pentecost,  206 

4  Cook  v.   Knox    (Okl),   273   P2d      Ala  411,  90  S  866. 
865. 
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California. 

If  you  believe  from  the  evidence  in  this  case  that  the  plaintiff 
and  the  defendant  A.  went  on  the  trip  on  June  25,  and  left  San 
Jose  for  the  purpose  of  attending  to  business  of  the  W.  B.  A. 
Co.,  a  corporation,  and  for  any  reason  afterwards  abandoned  that 
business  and  went  on  a  pleasure  trip  or  entertainment  of  their 
own,  and  that  subsequently  the  defendant  A.  undertook  to  drive 
said  plaintiff  and  said  lady  guest  to  their  respective  homes  in 
San  Jose,  and  that  he  was  so  engaged  at  the  time  of  the  accident, 
then  I  instruct  you  that  he  was  not,  at  the  time  of  the  accident, 
engaged  within  the  scope  of  his  employment,  and  under  such 
circumstances  the  W.  B.  A.  Co.,  a  corporation,  would  not  be 
liable  for  any  negligence  of  his,  or  for  any  tort  that  he  might 
commit.7 

Indiana. 

An  act  is  within  the  scope  of  employment  of  an  agent,  servant, 
or  employee  where  necessary  to  accomplish  the  general  purpose 
of  his  employment,  and  intended  for  that  purpose,  although  in 
excess  of  the  powers  actually  conferred  on  the  servant  by  the 
master.8 

Massachusetts. 

If  at  the  time  of  striking  the  plaintiff,  the  operator  of  the 
automobile  was  driving  the  automobile  for  the  sole  purpose  of 
going  to  his  own  home,  he  was  acting  outside  the  scope  of  his 
employment,  and  a  verdict  should  be  returned  for  the  defend- 
ants.9 

Missouri. 

If  a  servant  departs  or  deviates  from  the  strict  course  of  his 
employment  and  accomplishes  things  that  belong  to  him,  of  his 
own  ends,  and  his  master's  work  is  in  view  all  the  time  and  be- 
fore him,  and  such  departure  or  deviation  is  temporary  only  and 
is  one  of  the  processes  whereby  he  performs  his  master's  work, 
such  servant  is,  within  the  law,  acting  for  his  master  and  within 
the  scope  of  his  employment,  notwithstanding  such  deviation 
or  departure  for  his  own  purposes. 

Now,  then,  you  should  take  into  consideration  all  the  facts  and 
circumstances,  the  circumstance  that  the  witness  W.  had  the 
truck  in  his  care  and  keeping;  that  it  was  for  him  to  control 
the  movements  of  the  truck — such  would  be  the  implied  author- 
ity. At  least,  you  may  infer  that  it  was  the  implied  authority 

7  Weber   v.   Wiley  B.   Allen   Co.,          9  McGrath   v.    Wehrle,   233   Mass 
64  CalApp  274,  221  P  663.  456,  124  NE  253. 

8  Berry  v.  Link  Belt  Co.,  Circuit 
Court,  Marion  County,  Indiana,  No. 
39802. 
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that  was  given  by  his  master,  his  employer,  when  he  left  home, 
to  use  the  truck  and  place  it  and  store  it  and  keep  it  at  such  place 
as  his  own  judgment  might  dictate.  I  inferred  from  the  testi- 
mony it  was  contemplated  he  would  deliver  the  goods  that  even- 
ing and  next  morning  deliver  the  calf  at  the  stockyards  and 
then  return  home,  and  there  was  some  testimony  that  he  would 
bring  some  goods  back  to  Pleasanton,  which  he  may  or  may  not 
have  done.10 

Ohio. 

Now  when  could  the  acts  of  a  section  boss  be  within  the  scope 
of  his  authority?  The  plaintiff  claims  that  it  was  the  duty  of 
this  section  boss  to  keep  the  defendant's  tracks  in  repair ;  and 
that  woodchucks  were  undermining  it,  and  that  in  order  to  kee£ 
it  in  repair  and  to  protect  the  property  of  the  defendant  com- 
pany, the  section  boss  caused  a  rifle  to  be  procured  for  his  use 
in  order  to  shoot  these  woodchucks  to  prevent  the  destruction 
of  that  part  of  the  road  about  and  along  the  section  of  which 
he  had  charge;  and  that  while  he  was  not  actually  using  the 
gun  at  the  time  in  question  in  shooting  such  woodchucks,  that 
he  was  at  that  time  using  it  in  connection  with  his  employer's 
business.  Upon  that  principle  the  law  is  this:  Even  though 
the  section  boss  had  no  express  authority  to  use  that  gun,  if 
in  procuring  it  he  was  carrying  out  and  performing  his  duty 
as  section  boss  and  furthering  the  master's  business,  and  at  the 
very  time  of  the  shooting  he  was  still  engaged  as  section  boss, 
exercising  control  over  his  men  and  furthering  the  business  of 
the  company,  and  the  alleged  negligent  act,  if  it  was  a  negligent 
act,  was  committed  by  such  section  boss  in  furthering  such 
business,  and  was  an  incident  of  his  efforts  to  further  such 
business,  and  for  the  protection  of  the  property  of  the  defend- 
ant, and  to  accomplish  better  what  his  duties  were  there  as 
section  boss,  then  you  will  be  justified  in  finding  that  he  was 
acting  within  the  scope  of  his  authority  as  such  section  boss. ' ' 

§  2207.    Continuance  of  relation  after  close  of  work  hours. 

The  plaintiff  was  entitled  to  a  reasonable  time,  after  quitting 
his  work  for  the  defendant  S.  P.  Co.,  in  which  to  obtain  his  pay 
for  his  services,  or  to  obtain  his  time  check  and  identification 
paper  necessary  to  enable  him  to  draw  his  pay,  and  which  would 
entitle  him  to  ride  on  defendant's  train  in  leaving  Hog-up,  the 
place  where  employed,  and  in  which  to  leave  said  place.  What 
would  be  such  reasonable  time  is  a  question  to  be  determined  by 
the  jury  from  all  the  facts  and  circumstances  proved  on  the 

1  °  Thomas  v.  Slavens,  78  F2d  144.          '  •  Waldron  v.  New  York  Cent.  R. 

Co.,  106  OhSt  371,  140  NE  161. 
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trial.  He  was  not  required  to  expose  himself  to  unnecessary  and 
unreasonable  danger  in  attempting  to  find  or  to  get  onto  a  train 
for  the  purpose  of  leaving  Hog-up ;  nor  was  he  required  to  take 
a  train  which  would  land  him  at  the  place  where  he  was  intending 
to  go  at  a  time  and  under  such  circumstances  as  would  expose 
him  to  unnecessary  and  unreasonable  hazards  or  dangers.12 

§  2208.    Implied  contract  of  employment. 

If,  after  the  other  men  were  discharged  from  the  mine  the 
plaintiff  continued  in  possession,  believing  he  was  still  employed 
by  the  defendant,  and  if  you  find  that  defendant  consulted  the 
plaintiff  with  reference  to  future  development  of  the  property, 
and  called  upon  him  during  this  time  to  perform  any  duties,  then 
you  would  have  a  right  to  take  into  consideration  these  things 
done  by  the  defendant  in  determining  whether  the  plaintiff  is 
entitled  to  recover  or  not;  that  is,  you  would  have  a  right  to 
consider  that  they  had  consulted  him  while  he  was,  with  their 
knowledge,  in  possession  of  the  property,  if  you  find  these  to 
be  facts.13 

§  2208A.    Term  of  employment. 

This  contract  fails  to  state  the  time  of  the  employment  and, 
therefore,  it  is  presumed  that  it  could  be  terminated  at  will,  un- 
less a  contrary  intention  could  be  fairly  derived  from  the  con- 
tract itself,  or  the  consideration  therefor. ' 4 

§  2209.     Breach  of  contract  of  employment. 

Pennsylvania. 

If  the  demands  made  upon  the  plaintiff  by  the  general 
manager  were  reasonable,  and  within  the  scope  of  his  duties  as 
manager,  the  plaintiff  had  no  right  to  give  up  his  employment, 
and  there  can  be  no  recovery  in  this  case. !  5 

Wisconsin. 

If  the  plaintiff  claimed  to  the  defendant  to  have  skill  in  the 
drying  of  hops,  and  hired  himself  out  to  the  defendant  to  dry 
his  hops,  he  was  bound  to  use  such  skill  as  was  necessary  to 

1 2  Hern  v.   Southern  Pacific  Co.,  See  also  Gillespie  v.  Ashford,  125 
29  Utah  127,  81  P  902.  la    729,    101    NW   649;    Johnson    v. 

1 3  Mee  v.  Bowden  Gold  Min.  Co.,  Crookston   Lbr.    Co.,   92   Minn  393, 
47  Or  143,  81  P  980.  100  NW  225;  Harrill  v.  South  Caro- 

1 4  Lubrecht   v.    Laurel    Stripping  lina  &  G.  E.  R.  Co.,  135  NC  601,  47 
Co.,  387  Pa  393, 127  A2d  687.  SE   730;   Caldwell  v.   Seaboard  Air 

1 5  Lewis  v.  Moorhead  Bros.  &  Co.,  Line  Ry.,  73  SC  443,  53  SE  746. 
201  Pa  245,  50  A  960. 
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properly  do  the  work ;  and  if  he  failed,  and  the  defendant  sus- 
tained damages,  he  may  recoup  the  same  in  this  action,  though 
they  might  equal  the  plaintiff's  claim. ' 6 

§  2210.    Discharge  of  employee. 

North  Carolina. 

If  the  jury  shall  find  from  the  greater  weight  of  the  evi- 
dence that  it  was  necessary  for  a  superintendent  of  the  de- 
fendant's mill,  to  successfully  operate  the  same,  to  understand 
carding,  spinning,  and  weaving  in  order  to  intelligently  direct 
those  under  him  in  those  departments,  and  should  further  find 
from  the  evidence  that  the  plaintiff  did  not  sufficiently  under- 
stand carding  and  spinning  to  enable  him  to  direct  those  in 
charge  of  those  departments,  and  that  he  did  not  intelligently 
direct  and  instruct  those  placed  in  charge  of  the  carding  and 
spinning  on  account  of  a  lack  of  skill  and  knowledge  on  his  part, 
then  I  charge  you  that  this  was  a  violation  of  the  contract  on 
the  part  of  the  plaintiff,  and  the  defendants  had  the  right  to 
discharge  him  from  their  employment,  and  the  plaintiff  is 
entitled  to  recover  nothing  in  this  action.17 

Ohio. 

I  further  charge  you  that  the  expression  used  in  the  contract 
"bad  habits  or  improper  conduct"  in  this  case  is  not  limited  in 
its  scope  to  immoral  or  dishonest  habits  or  conduct,  but  includes 
any  improper  business  conduct  or  bad  business  habits.18 

Pennsylvania. 

The  fact  of  relieving  the  plaintiff  from  any  or  all  of  his 
duties  does  not  amount  to  a  discharge,  and  as  the  plaintiff  had 
the  right,  under  his  contract,  to  refuse  to  perform  any  duties 
allotted  to  him  by  the  general  manager  which  were  repugnant 
to  his  contract,  the  fact  that  such  duties  were  allotted  is  not  a 
justifiable  cause  for  his  leaving  the  employment.19 

§  2211.     Duty  of  discharged  employee  to  seek  other  employment. 

Alabama. 

In  addition  the  plaintiff  claims  he  lost  time  from  his  work, 
that  is,  wages,  as  a  proximate  consequence  of  the  wrongs  com- 

1 6  DeWitt  v.  Callings,  32  Wis  298.          ' 9  Lewis    v.    Moorhead    Bros.    & 

1 7  Eubanks  v.  Alspaugii,  139  NO      Co.,  201  Pa  245,  50  A  960. 

520,  52  SE  207.  For  other  instructions  in  actions 
See  also  Gillespie  v.  Ashford,  125  for    wrongful    discharge,    see    Gil- 
la  729,  101  NW  649.  lespie  v.  Ashford,  125  la  72£,  101 
l8Rorick   v.    Gilbert,    45    OhApp  NW  649;  Johnson  v.  Crookston  Lbr. 
96,  186  NE  756.  Co.,  92  Minn  393,  100  NW  225. 


293  MASTER  AND   SERVANT  §  2211 

plained  of.  Now,  there  was  a  duty  on  the  plaintiff,  if  he  was 
discharged,  to  use  due  diligence  to  minimize  his  own  damages 
or  injury,  in  other  words,  he  was  under  the  duty  to  use  diligence 
to  endeavor  to  secure  other  employment.  The  defendant  in  this 
case  would  not  be  liable  to  plaintiff,  if  you  find  from  the  evi- 
dence that  the  plaintiff  might  have  obviated  any  loss  of  wages 
by  diligence  on  his  part  in  an  effort  to  secure  employment. 
The  plaintiff  would  be  entitled  to  such  sum  as  would  reasonably 
compensate  him  for  lost  wages,  if  you  find  from  the  evidence 
he  did  lose  any  wages,  as  a  proximate  consequence  of  the 
wrongs  complained  of  in  the  complaint.20 

Indiana. 

Where  one  holds  a  contract  to  perform  services  and  the 
other  party  wrongfully  refuses  to  permit  the  services  to  be 
performed,  it  is  the  duty  of  the  one  who  is  to  perform  the 
services  to  diligently  seek  similar  employment  elsewhere  and 
thereby  save  himself  harmless,  if  he  is  reasonably  able  to  do  so. 
And  so  for  a  violation  of  such  a  contract  the  measure  of  damages 
is  the  wages  stipulated  for  the  full  term  not  already  paid,  where 
the  employee  has  been  unable  to  secure  other  employment 
during  the  term  of  the  contract.  But  if  the  employee  has  been 
able  to  secure  other  employment  during  the  term  in  question, 
then  the  measure  of  damages  is  the  diminution  between  the 
wages  agreed  to  be  paid  under  the  contract  and  the  wages 
received  under  the  new  employment.  But  you  must  determine 
from  all  the  evidence  in  this  case  whether  defendant  did  termi- 
nate the  contract  contrary  to  its  terms  and  whether,  in  that 
event,  plaintiff  diligently  sought  and  obtained  other  employment 
and  if  so,  what,  if  anything,  he  received  in  payment  for  such 
work.2 ' 

Iowa. 

If  you  find  that  the  plaintiff  was  discharged  from  his  said 
employment,  consider  the  second  matter  already  indicated.  That 
matter  is  this:  After  plaintiff's  discharge,  if  discharged,  did 
plaintiff  use  reasonable  diligence  to  secure  employment  at  said 
place?  The  burden  is  upon  plaintiff  to  show  that  he  did.  If, 
then,  upon  considering  this  matter,  you  find  and  believe  from 
the  evidence  that  plaintiff  did  use  reasonable  diligence  to  secure 
employment,  and  failed,  then  you  may  allow  him  on  account  of 
this,  against  defendants,  $5.00  for  each  day  that  he  remained  at 
Cape  Nome  after  said  discharge  and  failed  to  find  employment. 
You  will  observe  that  there  will*  remain  some  time  from  the 

20  Hill  Groc.  Co.  v.  Carroll,  223  2 '  Slagle  v.  Pre  Cote  Corp.,  Cir- 
Ala  376,  136  S  789.  cuit  Court,  Marion  County,  Indiana, 

No.  47121. 
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time  plaintiff  left  Cape  Nome  to  go  to  Seattle,  to  the  end  of  said 
three  months,  to  wit,  September  24,  19—.  Now,  as  to  that  time, 
if  you  find  and  believe  from  the  evidence  that  no  employment 
could  then  have  been  had  by  the  use  of  reasonable  diligence  at 
said  Cape  Nome  by  plaintiff  up  to  said  September  24,  19 — ,  then 
you  may  allow  him  on  account  of  such  time  the  sum  of  $5.00 
per  day  for  each  day  thereof.  The  total  amount,  if  anything, 
allowed  by  you  for  plaintiff,  shall  not  exceed  the  sum  of  20  days, 
at  $5.00  per  day,  with  interest  on  the  amount  so  allowed  by 
you,  if  anything.22 

§  2212.     Damages  for  discharge. 

If  you  find  that  plaintiff  performed  his  part  of  the  contract 
for  15  months  and  was  wrongfully  discharged  by  defendant 
company,  he  has  a  right  to  recover  in  this  action  whatever 
amount  he  has  been  damaged  thereby.  Under  his  agreement 
he  was  to  have  at  the  rate  of  $2,700  for  the  first  year  and 
$3,600  for  the  next  year.  From  this  amount  the  defendant  may 
show  what  the  plaintiff  has  earned  since  his  discharge  and 
what  he  may  reasonably  earn  during  the  balance  of  the  time 
for  which  he  was  employed  and  what  he  has  already  been  paid 
by  defendant  on  account  of  services  rendered;  and  whatsoever 
total  is  shown  you  must  deduct  from  the  contract  salary,  and 
give  him  a  verdict  for  the  balance.23 

§  2213.  Degree  of  care  to  be  exercised  for  safety  of  employees. 
West  Virginia. 

The  measure  of  care  which  should  have  been  taken  by  the 
defendant  company  to  avoid  a  responsibility  for  the  injury  to 
the  said  plaintiff  is  that  which  a  person  of  ordinary  care, 
prudence  and  caution  would  use  if  his  own  interests  were  to 
be  affected,  or  the  whole  of  the  risk  were  his  own.  It  is  such 
care  as  a  person  of  ordinary  prudence  would  exercise  under  the 
circumstances  surrounding  the  injury.24 

Wisconsin. 

Was  defendant  guilty  of  any  want  of  ordinary  care  in 
failing  to  inform  plaintiff  of  the  danger  of  reaching  in  too  far 
into  the  spout,  in  order  to  clean  out  the  spout,  which  want  of 
ordinary  care  was  the  proximate  cause  of  the  injury? 

22  Gillespie    v.    Ashford,    125    la  2«  McVey  v.  St.  Glair  Co.,  49  WVa 

729,  101  NW  649.  412,  38  SE  648. 

23  Slagle  v.  Pre  Cote  Corp.,  Cir-  See   also    Thompson  v.   Southern 

cuit  Court,  Marion  County,  Indiana,  Lbr.  Co.,  104  Ark  196,  148  SW  537; 

No.  47121.  Fishell  v.  American  Press  (MoApp), 

See  also  Rottlesberg-er  v.  Hanley,  253  SW  508. 
155  la  638,  136  NW  776. 
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You  are  instructed  that  defendant  was  not  guilty  of  any 
want  of  ordinary  care  in  failing  to  inform  plaintiff  that  it 
was  dangerous  to  reach  too  far  into  the  spout  in  order  to 
remove  clogged  material,  unless  defendant  knew  or  ought  to 
have  known  that  such  warning  and  instruction  was  necessary.25 

§  2214.     Care  in  movement  of  railroad  engines  and  cars.26 

Federal. 

It  was  the  duty  of  the  railroad  in  spotting  the  cars  to  exercise 
ordinary  care  to  leave  them  in  such  condition  that  they  would 
not,  by  reason  of  defects  in  the  cars  or  precariousness  of  their 
position,  be  of  potential  danger  to  plaintiff's  intestate — that  is 
the  deceased  in  this  case — or  others  engaged  in  unloading  opera- 
tions in  the  cars  farther  down  hill.  If  it  was  reasonably  foresee- 
able that  original  negligence,  if  any,  existing  in  the  form  of 
defects  or  dangerous  location,  would  result  in  injury,  either 
directly  through  such  defects  or  location,  or  as  a  result  of  inter- 
vening action  from  some  third  party,  the  fact  that  a  third  party 
negligently  intervened  would  not  relieve  the  railroad  from  li- 
ability for  its  original  negligence,  if  it  was  originally  negligent.27 

Alabama. 

The  law  requires  or  places  the  duty  upon  the  person  in 
charge  of  the  operation  of  the  engine  of  a  train  to  use  reasonable 
care  i^i  and  about  the  operation  of  the  train  to  avoid  injuring 
persons  or  employees  working  on  the  train.28 

§  2215.    Unavoidable  accident. 
Iowa. 

If  the  water  in  question  and  which  flooded  defendant's 
mine  was  not  from  the  old  workings  of  another  mine,  but  was 
from  a  natural  water  strata,  then  the  striking  of  such  strata 
and  flooding  of  the  mine  would  be  an  accident  over  which  de- 
fendant had  no  control  and  for  which  it  would  not  be  chargeable 
in  negligence  nor  responsible  in  damages.29 

25  Covelli   v.    Cooper   Underwear  147    S    819;    St.    Louis   Nat.    Stock 
Co.,  151  Wis  130,  138  NW  40.  Yards  v.  Godfrey,  198  111  288,  65  NE 

26  For  other  instructions  involv-  90;  Kentucky  &  Indiana  Bridge  &  R. 
ing  railroad  employees,  see  §§  2221,  Co.  v.  Sydnor,  119   Ky  18,  26  KyL 
2233,  2234,   2238,   2245,  2262,   2263,  951,  82  SW  989,  68  LRA  183,  7  Ann 
infra.  Cas  1177;  Brady  v.  Kansas  City,  St. 

27  Southern  Ry.  Co.  v.  Jones,  228  L.  &  C.  R.  Co.,  206  Mo  509,  102  SW 
F2d  203.  978,  105  SW  1195. 

28  Southern  R.  Co.  v.  Smith,  221          29  Heenan  v.  Gold  Goose  Coal  & 
Ala  273,  128  S  228.    See  also  Mobile  Min.  Co.,  192  la  1059, 185  NW  988. 
&  0.  R.  Co.  v.  Williams,  226  Ala  541, 
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South  Carolina. 

If  the  plaintiff's  injuries  were  the  result  of  a  pure  accident, 
such  as  could  not  ordinarily  be  anticipated,  and  not  the  result 
of  the  negligence  of  either  the  plaintiff  or  the  defendant,  then 
the  plaintiff  cannot  recover.  He  cannot  recover  at  all  unless 
his  injuries  were  caused  by  the  negligence  of  the  defendant 
company  or  its  employees.30 

§  2216.     Inference  of  negligence  from  proof  of  happening  of  ac- 
cident or  collision  and  resulting  injury. 

As  between  employer  and  employee,  between  master  and 
servant,  as  in  this  case,  negligence  on  the  part  of  the  former 
is  not  proved,  or  to  be  inferred,  simply  from  the  existence  or 
occurrence  of  the  accident  which  caused  the  injury  complained 
of.31 

§  2217.     Care  required  for  safety  of  young  employees. 

It  is  the  duty  of  a  master  who  knowingly  employs  a  youthful 
and  inexperienced  servant  and  subjects  him  to  the  control  of 
another  servant,  to  see  that  he  is  not  employed  in  a  more 
dangerous  position  than  that  for  which  he  was  employed,  and 
to  give  him  such  warning  of  his  danger  as  his  youth  or  inex- 
perience demands.32 

§  2218.     Presumption  of  competency  of  infant  employee. 

The  defendant  company  had  a  right  to  assume  that  the 
plaintiff  was  possessed  of  the  usual  faculties  ordinarily  de- 
veloped in  a  boy  of  his  age  and  size;  in  other  words,  that  he 
was  a  person  of  common  sense  for  one  of  his  years  and  that 
he  would  exercise  such  care  to  avoid  dangers  which  were  visible 
and  which  he  knew  or  ought  to  have  known  existed,  as  might 
be  reasonably  expected  of  one  of  his  years  and  capacity.33 

30Caldwell  v.  Seaboard  Air  Line  32  Alabama  Steel  &  Wire  Co.  v. 

Ry.  Co.,  73  SC  443,  53  SE  746.  Wrenn,  136  Ala  475,  34  S  970. 

See  also  Amis  v.  Standard  Oil  Co.  See    also    National    Rolling-    Mill 

of  Indiana  (Mo),  233  SW  195.  Co.  v.  Heishman,  80  IndApp  673,  141 

3 '  Union  Pacific  Ry.  Co.  v.  Snyder,  NE   470;   Evans  v.   General  Explo- 

152  US  684,  38  Led  597,  14  SupCt  sives  Co.,  293  Mo  364,  239  SW  487; 

756.  Hadfield-Penfield  Steel  Co.  v.  Sheller, 

See  also  Redus  v.  Milner  Coal  &  108  OhSt  106,  141  NE  89;  Chicago, 

R.  Co.,  148  Ala  665,  41  S  634;  New  R.  I.  &  E.  P.  R.  Co.  v.  Easley  (Tex 

York,  C.  &  St.  L.  R.  Co.  v.  Bier-  CivApp),  149  SW  785. 

macher,  110  OhSt  173,  143  NE  570;  33  Blankavag  v.    Badger   Box    & 

Latremouille  v.  Bennington  &  R.  Ry.  Lbr.  Co.,  136  Wis  380,  117  NW  852. 
Co.,  63  Vt  336,  22  A  656. 
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§  2219,    Workman  killed  presumed  to  have  been  in  performance 
of  duties. 

The  question  as  to  whether  M.  R.  W.  was  between  the  cars 
of  the  defendant's  train  or  under  the  defendant's  train  at  the 
time  that  the  train  in  question  moved  and  whether  the  move- 
ment of  the  train  was  the  proximate  cause  of  his  death,  is  a 
question  which  the  jury  must  determine  from  the  evidence  in 
the  case.  In  doing  so  the  jury  may  look  both  to  positive  and 
direct  testimony,  and  also  to  all  of  the  circumstantial  evidence 
that  may  be  before  them.  If  in  doing  so,  they  find  that  there 
were  duties  imposed  upon  M.  R.  W.  by  the  rules  of  the  defendant 
corporation,  which  made  it  necessary  for  him  to  be  between  the 
cars  or  under  the  train  at  that  time  in  performance  of  a  duty, 
under  his  employment,  then  the  jury  may,  if  they  think  proper 
to  do  so  under  all  of  the  circumstances  shown  by  the  evidence, 
presume  that  he  was  between  said  cars,  or  under  said  train 
at  that  time  in  performance  of  that  duty.34 

§  2220.     Safe  transportation  for  servant. 

When  a  master,  either  by  custom  or  by  consent,  undertakes 
the  duty  of  furnishing  an  employee  with  transportation  between 
the  employee's  place  of  work  and  his  home,  it  is  the  duty  of 
the  master  to  use  ordinary  care  to  furnish  said  employee  with 
reasonably  safe  transportation  and  to  use  ordinary  care  to 
protect  him  from  injury  during  said  transportation,  and  a  failure 
to  use  such  ordinary  care  on  the  part  of  the  defendant  would 
be  negligence  and  would  render  the  defendant  liable  to  the 
plaintiff  if  such  negligence  directly  and  proximately  caused  or 
contributed  to  the  death  of  decedent,  unless  the  decedent  was 
guilty  of  contributory  negligence.35 

§  2221.    Methods  of  work;  work  about  railroad  trains.36 

Illinois. 

It  is  alleged  in  plaintiff's  complaint  that  on  the  llth  day  of 
July,  19 — ,  plaintiff  was  in  the  employ  of  the  defendant  as  a 
railroad  yard  foreman  and  was  working  for  the  defendant  in  its 
yards  in  the  vicinity  of  63rd  Street  in  the  City  of  Chicago  and 
State  of  Illinois. 

It  is  further  alleged  that  on  the  aforesaid  date  and  while 
plaintiff  was  engaged  in  the  act  of  attempting  to  couple  cars 
located  on  track  Number  6  in  the  aforesaid  railroad  yard  the 

34  Mobile  &  0.  R.  Co.  v.  Williams,  36For    other    instructions    about 
219  Ala  238,  121  S  722.  railroad  employees,   see  §2214,   su- 

35  Gushing  Ref.  &  Gasoline  Co.  v.  pra,  and   §§  2233,  2234,  2238,  2245, 
Deshan,  149  Okl  225,  300  P  312.  2262,  2263,  infra. 
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defendant,  its  agent,  servant  and  employee,  caused  said  cars  to 
be  run  into  resulting  in  plaintiff  sustaining  serious  and  perma- 
nent injuries. 

It  is  further  alleged  that  the  defendant  in  violation  of  the 
law  of  the  United  States  [Federal  Safety  Appliance  Act,  45 
USC  §  1  et  seq.]  used  or  permitted  to  be  used  on  its  line  a  car 
which  would  not  couple  automatically  by  impact  without  the 
necessity  of  a  man  going  between  said  cars. 

It  is  further  alleged  that  as  a  direct  and  proximate  result  of 
the  aforesaid  violation  of  law,  if  any,  plaintiff  sustained  serious 
and  permanent  injuries. 

The  defendant,  the  Pennsylvania  Railroad  Company,  in  its 
answer  filed  herein,  denies  that  it  or  any  of  its  agents  or  em- 
ployees were  guilty  of  the  act  of  negligence  charged  against  it 
or  of  any  violation  of  any  law,  and  further  alleges  that  plaintiff's 
own  negligence  was  the  sole,  proximate  cause  of  such  injury  as 
he  actually  sustained. 

The  complaint  filed  by  the  plaintiff  and  the  answer  filed  by 
the  defendant  in  this  case  are  the  unsworn  statements  of  what 
the  plaintiff  and  defendant  allege  and  they  neither  prove  nor 
tend  to  prove  any  allegation  contained  therein  in  relation  to  this 
case. 

If  you  believe  from  a  preponderance  of  the  evidence  under 
the  instructions  of  the  court  that  the  plaintiff  has  proved  the 
allegations  of  his  complaint  as  above  set  forth  and  that  the 
defendant  was  guilty  of  the  particular  violation  as  above  set 
forth  and  as  alleged  in  his  complaint  and  that  such  violation, 
if  any,  was  the  proximate  cause  of  the  injuries  complained  of 
in  this  case  then  you  should  find  the  defendant  guilty.37 

Massachusetts. 

The  court  charges  the  jury  that  the  defendant  did  not  owe 
the  plaintiff  the  duty  to  furnish  him  an  absolutely  safe  switch 
with  which  to  work,  but  only  owed  him  the  duty  to  exercise 
reasonable  care  to  furnish  a  reasonably  safe  switch  such  as 
was  and  is  used  on  standard  railroads  and  to  keep  same  in  a 
reasonably  safe  condition. 

*     *     * 

The  court  instructs  the  jury  for  the  plaintiff  in  this  case  that 
if  you  believe  from  a  preponderance  of  the  evidence  that  the 
defendant  was  negligent  in  failing  to  use  reasonable  care  to 

maintain  the  switch  at ,  Alabama,  in  a  [reasonably]  safe 

condition  [and  that  plaintiff  suffered  injuries  as  a  proximate 

37  Donnelly    v.    Pennsylvania    R. 
Co.,  342  IllApp  556,  97  NE2d  846. 
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result  of  such  negligence,  if  any,  your  verdict  should  be  for  the 
plaintiff.] 

You  are  instructed  that  defendant  is  not  liable  in  this  action 
if  the  switch  was  in  a  reasonably  safe  condition  for  use  by  train- 
men generally^  who  were  charged  with  the  duty  of  throwing 
the  game,  and  if  the  plaintiff's  injuries  were  due  to  his  weakened 
condition  by  reason  of  the  stomach  ulcer.38 

Missouri. 

If  you  believe  from  the  evidence  in  the  case  that  the  husband 
of  plaintiff  was,  at  the  time  he  was  struck  and  killed,  upon 
defendant's  "coming-out"  track  engaged  in  and  about  the  busi- 
ness of  removing  snow  and  ice  from  the  switches,  and  if  the 
defendant,  its  agents  and  servants  in  charge  of  said  engine, 
knew  that  he  was  there  so  engaged,  or  by  the  exercise  of  ordi- 
nary care  upon  their  part  could  have  known  of  the  same,  then  it 
would  have  been  negligence  on  the  part  of  the  said  defendant, 
its  said  agents  and  servants,  to  back  said  engine  out  on  said 
track  without  warning  or  signal  made  to  notify  said  deceased 
of  the  approach  of  said  engine ;  and  if  you  find  that,  while  said 
deceased  was  so  engaged  in  his  work,  if  you  find  he  was  so 
engaged  and  that  he  was  in  the  exercise  of  ordinary  care  on  his 
part,  the  said  defendant  negligently  backed  said  engine  onto 
and  against  plaintiff's  husband,  without  sounding  the  whistle 
or  ringing  the  bell,  or  other  warning,  and  thereby  killed  him, 
then  the  plaintiff  is  entitled  to  recover.39 

Ohio. 

I  charge  you  that  in  considering  the  question  of  whether  or 
not  the  employer  railroad  was  negligent  in  this  case,  the  conduct 
of  the  employer,  its  agents  and  servants,  may  be  viewed  as  a 
whole.  And  in  this  connection  I  charge  you  that  the  duty  owing 
from  the  employer  toward  the  employee  becomes  more  impera- 
tive as  the  risk  increases.  Therefore,  if  you  find  by  a  preponder- 

38  St.    Louis-San    Francisco    Ry.  ulcer,  which  he  did  not  know  existed, 

Co.  v.  Dyson,  207  Miss  639,  43  S2d  necessitating  surgical  operation. 

95.  The  language  in  brackets  has  been 

In  the  case  cited,  plaintiff  brought  supplied  to  conform  to  the  court's 

suit  against  the  defendant,   an  in-  opinion.    Judgment  on   verdict  for 

terstate  carrier,  under  the  Federal  plaintiff  was  affirmed. 

Employers'  Liability  Act,  on  account  39  Cahill  v.  Chicago  &  A.  R.  Co., 

of  injuries  sustained  while  employed  205  Mo  393,  103  SW  532. 

as    a    brakeman    on    an    interstate  See  also  Warren  &  0.  Valley  R. 

train.   The  evidence  tended  to  estab-  Co.   v.    Waldrop,    93    Ark    127,    123 

lish  that  a  switch  was  maintained  SW  792;    Fourche   River  Valley   & 

in  such  condition  that  it  could  not  I.  T.  R.  Co.  v.  Tippett,  101  Ark  376, 

be  thrown  without  undue  exertion.  142  SW  520;  Gushing  Ref.  &  Gaso- 

While   turning   the   switch  plaintiff  line  Co,  v.  Deshan?  149  Qfel  225,  300 

§u$tained  a   rupture  of  a  stomach  P  312, 
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ance  of  the  evidence  that  the  defendant's  conduct  viewed  as  a 
whole  warrants  a  finding  that  it  was  negligent,  and  that  any 
injury  to  plaintiff  resulted  in  whole  or  in  part  from  such  negli- 
gence, then  your  verdict  will  be  for  the  plaintiff.40 

Oklahoma. 

The  first  question  to  be  determined  by  you,  after  entering 
upon  your  deliberations,  is  whether  the  plaintiff,  at  the  time 
he  sustained  the  injuries  alleged,  was  employed  by  the  de- 
fendant in  interstate  commerce.  In  order  to  so  find,  it  is 
incumbent  upon  the  plaintiff  to  establish  by  a  fair  preponder- 
ance of  the  evidence  that  he  was  at  the  time  of  the  alleged 
injuries  actually  engaged  in  assisting  in  the  movement  or  trans- 
portation of  a  car  or  cars  of  freight  destined  for  movement  from 
a  point  in  one  state  to  a  point  in  another  state.  It  is  immaterial 
whether  there  was  any  freight  in  any  of  the  other  cars  of  the 
train  that  was  to  be  transported  between  interstate  points; 
but  plaintiff  must  show  by  a  fair  preponderance  of  the  evidence 
that  the  car  or  cars  that  he  was  engaged  in  switching  at  the 
time  of  the  injury,  or  the  freight  in  such  cars,  was  destined 
for  movement  between  interstate  points.  If  you  so  find,  then 
the  [Federal  Safety  Appliance  Act]  will  apply  to  this  case. 
If,  on  the  other  hand,  plaintiff  has  not  proved  that  he  was 
employed  in  interstate  commerce  at  the  time  of  the  injury,  then 
the  [Federal  Safety  Appliance  Act]  would  not  apply  in  this 
case,  and  in  such  event  the  plaintiff  cannot  recover.4 ' 


§  2222.     Safety  of  appliances  and  places  of  work. 
Arkansas. 

It  is  the  duty  of  the  master  to  furnish  a  servant  a  reasonably 
safe  place  in  which  to  work,  and  reasonably  safe  appliances  and 
machinery  with  which  to  work,  and  it  is  further  the  duty  of 
the  master  to  handle  its  appliances  and  machinery  so  as  to 
avoid  the  injury  of  a  servant.  And  if  you  find  from  the  testi- 
mony in  this  case  that  the  defendant  failed  in  either  of  these 
particulars,  and  that,  by  reason  of  such  failure,  the  plaintiff  was 
injured,  without  fault  or  carelessness  on  his  part,  then  it  will 
be  your  duty  to  return  a  verdict  for  the  plaintiff.42 

40  O'Leary  v.  Pennsylvania  R.  Co.,  4I  St.  Louis   &   S.   F.   R.    Co.  v. 

70  OLA  133,  127  NE2d  877.    This  Fraser,  75  Okl  265,  183  P  478. 

instruction  was  given  in  an  action  See  also  Lusk  v.  Bandy,  76   Okl 

under  the   Federal   Employers'   Li-  108,  184  P  144. 

ability   Act,   45    USC    §  51    et   seq.  42  Taylor  v.  Evans,  102  Ark  640, 

[FCA  45  §  51  et  seq.].  145  SW  564. 
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Indiana. 

The  amended  complaint  in  this  case  charges  that  the  chain 
in  question  was  defective  and  also  that  it  was  not  sufficient 
to  stand  the  strain  to  which  it  was  put  and  for  which  purpose 
it  was  used.  In  order  to  entitle  the  plaintiff  to  recover,  it  is 
not  necessary  that  the  plaintiff  should  prove  both  of  these 
allegations.  If  the  plaintiff  has  proved  to  your  satisfaction  by 
a  preponderance  of  the  evidence  either  of  these  allegations  of 
his  complaint,  and  if  under  the  evidence  he  is  otherwise  entitled 
to  recover,  and  the  plaintiff  is  not  guilty  of  contributory  negli- 
gence, and  has  not  assumed  the  risk,  then  you  are  instructed 
that  the  plaintiff  has  made  his  case.43 

Kentucky. 

It  was  the  duty  of  the  defendant  to  furnish  the  plaintiff 
a  reasonably  safe  place  for  the  plaintiff  to  work.  If  you  be- 
lieve from  all  the  evidence  that  the  defendant  failed  to  furnish 
to  the  plaintiff,  at  the  time  and  place  mentioned  in  the  proof, 
a  reasonably  safe  place  to  work,  and  that  by  reason  of  such 
failure,  if  failure  there  was,  the  plaintiff  while  at  work  injured 
himself,  while  himself  in  the  exercise  of  ordinary  care,  then 
the  jury  will  find  for  the  plaintiff,  unless  the  defective  and 
dangerous  condition  of  said  platform,  if  such  there  were,  was 
so  obvious  and  certain  that  the  plaintiff  knew,  or  by  the  exer- 
cise of  ordinary  care  should  have  known,  of  said  dangerous 
condition,  if  dangerous  condition  there  was,  in  which  case  you 
will  find  for  the  defendant.44 

Missouri. 

The  defendant  was  not  required  to  furnish  absolutely  safe 
hooks  for  the  use  of  the  plaintiff.  All  that  the  law  required 
was  that  it  should  exercise  reasonable  care,  that  is,  such  care 
as  a  reasonably  prudent  person  engaged  in  like  business  would 
have  done  under  similar  circumstances,  and  if  it  did  exercise 
such  care  there  can  be  no  recovery  therein,  and  verdict  will  be 
for  the  defendant.  And  this  is  true  even  though  plaintiff  was 
injured  by  the  straightening  out  of  the  hooks.45 

South  Carolina, 

Where  a  person  employs  another  person  to  do  work,  it  is  the 
duty  of  the  employer  to  furnish  his  employee  reasonably  safe 
tools  or  implements  or  appliances  or  machinery,  whatever  the 

43  I.  F.  Force  Handle  Co.  v.  Hisey,  4S  Amis  v.    Standard    Oil   Co.    of 
52  IndApp  235,  96  NE  643.  Indiana  (Mo),  233  SW  195. 

44  Louisville  &  N.  R.  Co.  v.  Car-  See  also  Cutler  v.  Pittsburg  Sil- 
ter  (Ky) ,  112  SW  904.  ver  Peak  Gold  Min.  Co.,  34  Nev  45, 

See  also  Alabama  &  V.  R.  Co.  v.  116  P  418;  Carr  v.  American  Loco- 
Fountain,  145  Miss  515,  111  S  153.  motive  Co.,  26  RI  180,  58  A  678. 
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work  is  to  be  done  with,  and  to  furnish  a  reasonably  safe  place 
in  which  to  do  the  work,  and  if  the  employer  fails  to  furnish 
reasonably  safe  implements  or  tools  or  machinery  or  appliances, 
or  fails  to  furnish  a  reasonably  safe  place  in  which  to  do  the 
work,  and  the  employee  is  injured  thereby,  the  employer  is  liable 
in  damages  for  the  injury.46 

Texas. 

If  the  plaintiff  was  in  the  employment  of  C.  and  H.,  or  either 
of  them,  then  it  was  the  duty  of  his  employer  or  employers 
to  exercise  ordinary  care  to  furnish  the  plaintiff  a  safe  place 
to  work,  and  this  duty  the  employer  cannot  delegate  to  others. 
The  care  required  of  an  employer  in  this  respect  must  be 
measured  by  and  reasonably  proportioned  to  the  risks  incident 
to  the  work  which  the  servant  is  engaged  in  doing.  Now  if 
you  should  believe  from  a  preponderance  of  the  evidence  that 
plaintiff  was  an  employee  of  H.  and  C.,  or  either  of  them,  and 
was  at  work  at  a  place  where  blasting  was  being  done  with 
dynamite,  and  plaintiff's  employer  or  employers  failed  to  exer- 
cise ordinary  care,  as  that  term  is  defined  in  this  charge,  to 
furnish  plaintiff  a  reasonably  safe  place  to  work,  and  should 
further  believe  from  the  evidence  that  such  failure,  if  there 
was  such  failure,  on  the  part  of  his  employers  or  employer  was 
the  proximate  cause  of  plaintiff's  injuries,  if  he  was  injured, 
then  he  would  be  entitled  to  recover  against  such  employers  or 
employer  as  failed  to  exercise  such  care.47 

Utah. 

The  employer  should  adopt  such  suitable  implements  and 
means  to  carry  on  the  business  as  are  proper  for  that  purpose. 
Where  there  are  injuries  to  its  servants  or  its  workmen,  and 
they  happen  by  reason  of  improper  or  defective  machinery  or 
appliances  in  the  prosecution  or  carrying  on  the  work  which 
they  are  employed  to  render,  the  employer  is  liable,  provided  he 
knew,  or  might  have  known  by  the  exercise  of  reasonable  skill 
that  the  apparatus  was  unsafe  and  defective.  If  by  reasonable 
and  ordinary  care  and  prudence  the  master  may  know  of  the 
defect  in  the  machinery  which  he  operates,  it  is  his  duty  to 
keep  advised  of  its  condition  and  not  needlessly  expose  his 
servants  to  peril  or  danger.4® 

46  Rice  v.  Lockhart  Mills,  75  SC         See    also    McDonald's    Admr.    v. 
150,  55  SE  160.  Norfolk  &  W.  R.  Co.,  95  Va  98,  27 

47  Fanners'  Gin  &  Milling  Co.  v.      SE  821. 

Jones  (TexCivApp),  147  SW  668.  48  Union  Pacific  Ry.  Co.  v.  Snyder, 

152  US  684,  38  Led  597,  14  SupCt 
756. 
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Virginia. 

It  was  the  duty  of  the  defendant  company  to  use  and  exer- 
cise reasonable  and  ordinary  care :  First,  to  provide  and  maintain 
a  reasonably  safe  place  for  the  plaintiff  to  do  the  work  which  he 
was  employed  by  the  defendant  to  do ;  and,  second,  to  exercise  a 
like  degree  of  care  and  diligence  to  furnish  and  maintain  for 
its  employees  reasonably  suitable,  sound,  and  safe  machines, 
appliances,  bits,  and  tools  such  as  are  reasonably  calculated  to 
provide  for  their  safety,  and  to  this  end  to  inspect,  test,  and 
examine  the  same,  from  time  to  time,  for  the  purpose  of  dis- 
covering any  bad  order,  condition,  or  defect  in  them,  and  to 
repair  the  same  so  as  to  keep  and  maintain  them  in  reasonably 
safe  order  and  condition  for  use  by  the  defendant's  employees ; 
and,  third,  to  exercise  a  like  degree  of  care  to  employ  competent 
and  careful  men  and  employees  to  do  its  said  work  of  inspecting, 
testing,  repairing,  using,  and  operating  its  said  machines,  ap- 
pliances, bits,  and  tools  in  making  shells,  and  near  to  which 
plaintiff  was  employed  to  work;  and,  fourth,  to  exercise  a  like 
degree  of  care  to  see  that  its  said  inspectors  and  repairmen  did 
their  said  work  in  a  reasonably  careful  and  proper  manner  and 
way,  and  that  these  duties  could  not  be  assigned  or  delegated 
by  the  defendant  to  any  of  its  employees  so  as  to  exempt  de- 
fendant from  liability  for  damages  caused  by  the  failure  to  per- 
form said  duties.  If  the  jury  believe  from  the  evidence  in  this 
case  that  the  defendant  company  failed  to  exercise  ordinary 
and  reasonable  care  in  the  performance  of  any  one  or  all  of  the 
aforesaid  duties,  and  that  such  failure  was  the  cause  of  the 
injury  to  the  plaintiff,  without  negligence  on  his  part,  then  the 
jury  will  find  for  the  plaintiff.49 

Washington. 

The  master  owes  the  positive  duty  to  an  employee  to  provide 
him  with  a  reasonably  safe  place  in  which  to  work,  so  far  as 
the  nature  of  the  work  undertaken  and  the  exigencies  of  the 
case  will  permit  the  same  to  be  made  reasonably  safe.50 

Wisconsin. 

(1)  The  court  instructs  you  that  if  the  defendant  furnished 
a  place  which  was  as  safe  and  free  from  danger  as  other  per- 
sons of  ordinary  care,  prudence,  and  caution,  engaged  in  like 
business  and  in  like  circumstances  ordinarily  furnish,  then  you 
must  find  that  the  defendant  furnished  to  the  plaintiff  a  reason- 
ably and  ordinarily  safe  place  to  work.51 

49  American  Locomotive  Co.  v.  sl  Gurnard  v.  Knapp-Stout  &  Co., 
Thornton,  259  F  405.  95  Wis  482,  70  NW  671. 

60  Harris   v.   Brown's   Bay   Log- 
ging Co.,  57  Wash  8,  106  P  152. 
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(2)  In  reference  to  your  answer  to  the  ninth  question,  I 
charge  you  that  the  hammer  handle  in  question  which  broke 
is  what  in  law  is  termed  a  "simple  tool"  and  that  the  defendant 
was  not  bound,  in  the  exercise  of  ordinary  care,  to  inspect  or 
test  said  handle.52 

§  2223.    Presumption  of  performance  of  duty. 

In  an  action  for  injuries  claimed  to  have  been  sustained  on 
account  of  defective  appliances,  it  is  presumed  that  the  master 
has  discharged  his  duty  to  the  employee  W.  L.  by  providing 
suitable  appliances,  and  by  keeping  them  in  proper  condition; 
and  the  burden  is  on  the  plaintiff  to  show  the  contrary. 

#     *     # 

The  law  furnishes  a  further  presumption  that  if  the  car 
was  in  good  repair  at  a  date  prior  to  the  accident,  it  con- 
tinued to  remain  in  a  like  good  condition  until  the  accident 
occurred.  The  burden  is  on  the  plaintiff  to  show  that  the  con- 
trary is  true.53 

§  2224.    Knowledge  of  defect  by  master. 

Iowa. 

If  the  defendant  used  a  drawbar  defective  by  reason  of  its 
being  too  short  or  out  of  repair,  knowing  it  to  be  out  of  repair, 
or  able  to  know  of  its  want  of  repair  by  the  use  of  ordinary 
care  as  before  stated,  by  reason  of  which  defective  condition 
it  was  not  reasonably  safe  to  its  brakeman,  and  the  plaintiff, 
not  knowing  of  such  defective  condition,  attempted  to  couple  the 
way-car  to  the  engine  and  in  so  doing  exercised  the  ordinary 
care  of  a  reasonably  prudent  man,  under  all  the  circumstances 
then  surrounding  him,  and  in  doing  so  was  caught  between 
the  engine  and  cars  and  injured,  you  will  find  for  plaintiff.54 

Kentucky. 

If  there  was  a  defect  in  the  construction  or  arrangement 
of  the  machine,  and  by  reason  thereof  there  was  danger  at- 
tendant upon  the  operation  of  the  machine,  which  was  known, 
or  by  the  exercise  of  ordinary  care  could  have  been  known,  to 
the  defendant,  or  its  officers  or  agents,  or  any  of  them,  superior 
in  authority  to  the  plaintiff,  and  said  defect  and  danger  were 
unknown  to  the  plaintiff,  or  by  the  exercise  of  ordinary  care 

62Kolaslnski  v.  Chicago,  M.  &  St.  54  Belair  v.  Chicago  &  N.  W.  K. 
P.  R.  Co,,  164  Wis  50,  159  NW  563.  Co.,  43  la  662. 

53  East  Tennessee  &  W.  N.  C. 
R.  Co.  v.  Lindamood,  111  Tenn  457, 
78  SW  99. 
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could  not  have  been  known  to  her,  and  she  did  not  have  equal 
means  of  knowledge  of  said  defect  and  danger  with  the  defend- 
ant, or  its  officers  or  agents,  or  any  of  them  superior  in  authority 
to  her,  and,  by  reason  of  such  defect  and  danger,  plaintiff  was 
injured,  she  could  recover,  unless  guilty  of  contributory  negli- 
gence.55 

Mississippi. 

The  court  instructs  the  jury  for  the  plaintiff  that  if  they 
believe  from  the  evidence  that  the  defendant  company  had 
piled  logs,  or  caused  the  same  to  be  piled,  on  the  deck  above 
or  in  the  vicinity  of  where  plaintiff  was  directed  to  work,  and 
that  the  defendant  knew  that  said  logs  were  in  the  habit  of 
rolling  off  of  said  deck,  and  caused  the  plaintiff  to  continue 
work  in  a  place  which  it  knew,  or  had  reason  to  believe,  was 
unsafe,  then  the  defendant  was  guilty  of  negligence,  and,  if  the 
jury  believe  from  the  evidence  that  such  negligence  was  the 
proximate  cause  of  the  injury,  then  they  shall  find  for  the 
plaintiff.56 

Missouri. 

It  was  the  duty  of  the  defendant  to  furnish  plaintiffs'  son 
a  reasonably  safe  place  in  which  to  work.  If  you  shall  believe 
from  the  evidence  that  by  reason  of  the  condition  of  the  roof 
in  the  mine  the  place  where  plaintiffs'  son  was  working  was  not 
a  reasonably  safe  place  in  which  to  work,  but  dangerous;  and 
if  you  shall  further  believe  from  the  evidence  that  such  danger- 
ous condition  was  known  to  the  defendant,  or  by  the  exercise 
of  ordinary  care  on  its  part  such  dangerous  condition  would 
have  been  known  to  the  defendant,  and  that  plaintiffs  did  not 
know  of  such  dangerous  condition;  and  if  you  shall  further 
believe  from  the  evidence  that  by  reason  of  such  dangerous 
condition  the  roof  of  said  mine  fell  upon  and  killed  plaintiffs7 
son  while  he  was  in  the  exercise  of  ordinary  care  on  his  part, 
then  you  should  return  a  verdict  for  the  plaintiffs.57 

North  Carolina. 

Even  if  you  should  find  that  it  was  the  duty  of  the  plaintiff 
to  strip  cards  at  the  machine  at  which  he  was  injured,  and  that 
he  was  engaged  in  the  line  of  his  duty  at  the  time  he  was 

65  United  Laundry  Co.  v.  Steele,  57  Stumbo  v.  Duluth  Zinc  Co.,  100 
24  KyL  1899,  72  SW  305.  MoApp  635,  75  SW  185. 

56  National  Box  Co.  v.  Henry,  140  See  also  Zimmerman  v.  Denver 
Miss  397,  106  S  854.  ConsoL  Tramway  Co.,  18  ColoApp 

See  also  Hercules  Powder  Co.  v.      480,  72  P  607. 
Tyrone,  155  Miss  75,  124  S  74,  475; 
Wilbe  Lbr.  Co.  v.  Calhoun,  163  Miss 
80,  140  S  680. 
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injured,  and  that  the  catch  was  defective,  but  should  also  find 
that  the  defendant  had  had  no  notice  of  the  defective  catch  or 
that  it  had  not  been  defective  long  enough  for  the  defendant 
to  have  constructive  notice  of  this  defect,  and  that  this  defective 
catch  was  the  cause  of  the  plaintiff's  injury,  you  will  answer 
the  first  issue,  "No."58 

Texas. 

If  from  the  evidence  you  should  find  that  the  defendant  was 
guilty  of  negligence  in  failing  to  furnish  plaintiff  with  a  track 
drill  which  was  in  a  reasonably  safe  condition  for  use,  and  that 
such  negligence,  if  any,  was  the  direct  and  proximate  cause  of 
the  injuries  sustained  by  the  plaintiff,  and  that  a  person  of 
ordinary  care  upon  being  furnished  with  the  said  track  drill 
which  was  furnished  to  the  plaintiff  would  have  continued  in 
the  service  of  the  defendant  with  the  knowledge  of  the  defect, 
if  any,  in  said  track  drill,  and  the  danger,  if  any,  in  operating 
said  track  drill,  then  your  verdict  should  be  for  the  plaintiff; 
and,  if  you  so  find,  you  will  assess  his  damages  in  accordance  with 
the  directions  hereinafter  given  you  with  reference  thereto.59 

Washington. 

If  you  should  find  from  the  evidence  that  any  of  the  appli- 
ances mentioned  in  the  complaint  were  defective  in  any  par- 
ticular as  charged  in  the  complaint,  then  if  you  should  further 
find  that  such  defects  existed  for  such  length  of  time  that  the 
employer,  in  the  exercise  of  ordinary  care,  could  or  should  have 
discovered  such  defect  or  defects,  it  is  your  duty  to  find  that 
the  defendant  did,  as  a  matter  of  law,  know  of  such  defective 
condition.60 

§  2225.    Duty  of  inspection. 

California. 

The  duty  of  inspection  is  affirmative  and  it  must  be  con- 
tinuously fulfilled  and  positively  performed.  In  ascertaining 
whether  this  has  been  done  or  not,  the  character  of  the  business 
should  be  considered,  and  anything  short  of  this  would  not  be 
ordinary  care.6 ' 

Minnesota. 

Under  the  laws  of  this  state  it  was  the  duty  of  defendant, 
before  operating  or  raising  steam  in  the  boiler,  to  have  it  in- 
spected by  a  duly  appointed  boiler  inspector  of  this  state.  There- 
fore, if  you  find  that  defendant's  failure  to  have  this  boiler 

58Blevins  v.  Erwin  Cotton  Mills  6O  Wainwright  v.  United  States 

Co.,  150  NC  493,  64  SE  428.  Lbr.  Co.,  73  Wash  222,  131  P  820. 

59  Chicago,  R.  I.  &  G.  R.  Co.  v.  6I  Dyas  v.  Southern  Pacific  Co., 

Evans  (TexCivApp),  143  SW  966.  140  Cal  296,  73  P  972. 
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inspected,  as  required  by  law,  was  in  any  way  responsible  for 
the  accident  complained  of,  then   defendant  would  be  liable 
in  this  action  for  such  injuries  as  the  plaintiff  has  shown  him- 
self to  have  sustained  as  a  direct  result  of  such  failure.62 
Utah. 

If  you  find  that  there  was  a  want  of  care  and  diligence  on 
the  part  of  the  persons  engaged  in  inspecting  the  wheels  of  the 
cars  of  defendant,  and  that  the  accident  was  caused  thereby, 
it  is  not  a  defense  for  the  defendant  to  show  that  it  used  proper 
diligence  and  care  alone  and  only  in  the  selection  of  such  agents, 
but  the  defendant  is  responsible  for  the  acts  of  his  employees 
in  repairing  and  inspecting  the  machinery  to  the  same  extent  as 
if  he  were  himself  present  doing  the  act.63 

Virginia. 

The  defendant  is  charged  with  notice  not  only  of  what 
it  knew,  but  also  of  what  it  ought  to  have  known  by  the  exer- 
cise of  ordinary  care,  foresight,  and  precaution  on  its  part  to 
inspect,  examine,  and  discover  the  condition  of  the  machine 
referred  to  in  the  declaration.  If  the  jury  believe  from  the 
evidence  that  the  said  machine  was  in  bad  order  and  condition 
before  and  at  the  time  T.  was  injured,  and  that  the  said  de- 
fendant knew,  or  could  have  known,  of  its  said  bad  order  or 
dangerous  condition  by  the  exercise  of  ordinary  and  reasonable 
care  on  its  part,  in  time  to  have  repaired  the  same  or  warned 
the  plaintiff  thereof  and  prevented  the  injury,  and  that  it  failed 
so  to  do,  and  that  such  failure  was  the  proximate  cause  of  the 
plaintiff's  injury,  without  negligence  on  his  part,  then  the  de- 
fendant is  liable.64 

§  2226.    Hidden  defects. 

The  defendant  is  required  to  use  a  reasonable  care  con- 
sistent with  the  nature  and  extent  of  the  business,  and  provide 
proper  machinery,  but  it  is  not  responsible  for  hidden  defects, 
which  could  not  have  been  discovered  by  a  careful  inspection.65 

§  2227.    Duty  to  safeguard  machinery. 

Illinois. 

When  work  is  contracted  to  be  done  which  is  dangerous  of 
itself  unless  guarded,  and  the  employer  makes  no  provision  in 

62  Sivertson    v.     Moorhead,     119  See  also  Southern  Anthracite  Coal 

Minn  467,  138  NW  674.  Min.  Co.  v.  Smith,  140  Ark  269,  215 

e3  Union  Pacific  R.  Co.  v.  Snyder,  SW  719. 

152  US  684,  38  Led  597,  14  SupCt  6S  Union  Pacific  R.  Co.  v.  Snyder, 

756.  152  US  684,  38  Led  597,  14  SupCt 

64  American    Locomotive    Co.    v.  756. 
Thornton,  259  F  405. 
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his  contract  for  its  being  guarded  and  makes  no  reasonable 
effort  to  guard  it  himself,  then  he  is  negligent;  and,  if  injury 
result  therefrom,  he  cannot  escape  liability  on  the  ground  that 
the  work  was  done  by  a  contractor.66 

Missouri. 

If  the  jury  believe  from  the  evidence  that  the  guard-rail  of 
the  machine  in  question  was  out  of  order,  on  the  occasion  when 
plaintiff  was  injured,  as  stated  in  the  evidence,  if  they  find  he 
was  injured,  and  that  the  defendant  knew,  or  by  the  exercise 
of  ordinary  care  would  have  known,  that  said  guard-rail  was 
out  of  order  a  sufficient  length  of  time  before  such  injuries  as 
that  by  the  exercise  of  reasonable  care  it  could  have  had  repaired 
and  put  in  order  before  plaintiff  was  injured;  and  if  they 
find  from  the  evidence  that  the  injuries  complained  of  were 
the  direct  result  of  such  defective  condition  of  such  guard- 
rail, and  if  they  further  find  from  the  evidence  that  plain- 
tiff was  ordered  by  defendant  or  its  foreman,  having  charge 
over  plaintiff,  to  work  upon  said  machine  at  the  time  of  his  in- 
juries ;  and  if  they  further  find  from  the  evidence  that  in  view 
of  plaintiff's  age  and  experience  he  was  using  ordinary  care  for 
his  personal  safety  at  the  time  he  was  injured,  then  the  jury 
will  find  for  plaintiff.67 

Virginia. 

If  the  jury  believe  from  the  evidence  in  this  case  that  the 
defendant,  in  the  exercise  of  ordinary  care,  ought  to  have  put  a 
guard  or  shield  on  its  machine  over  the  tool  that  broke  and 
struck  and  injured  T.,  and  that  it  was  practicable  so  to  have 
done  to  furnish  reasonable  and  efficient  protection  to  prevent  it, 
in  the  event  it  broke,  from  being  hurled  against  and  injuring 
T.  and  its  other  employees  employed  and  directed  by  the  defend- 
ant to  work  around  or  near  to  said  machine  while  said  machine 
was  being  operated,  and  that  defendant  failed  to  do  so ;  and  that 
by  reason  of  such  failure  the  said  tool,  without  negligence  on  T/s 
part,  broke,  struck  and  injured  T.  while  he  was  in  the  discharge 
of  his  duties  and  exercising  ordinary  care,  then  they  should  find 

66  First  Nat.  Bank  v.  Eitemiller,  See  also  Lamar  Hardwood  Co.  v. 

14  IllApp  22.    This  instruction  was  Case,    143    Miss    277,    107    S    868; 

held  not  objectionable.   "Its  purpose  Yazoo  &  M.  V.  R.   Co.  v.   Decker, 

was  merely  to  inform  the  jury  that  150  Miss  621,  116  S  287. 

the  defendant  could  not  shield  itself  67  Ludwig  v.  H.  D.  Williams  Co- 

from  liability  on  the  ground  that  the  operage   Co.,   156   MoApp   117,   136 

work    was    done    by    a    contractor  SW  749. 

whom  it  had   employed   to   do   the  See  also  Walter  v.  Missouri  Port- 
work,  and  we  think  there  was  evi-  land  Cement  Co.  (Mo),  250  SW  587. 
dence  sufficient  to  make  it  applicable 
to  the  case." 
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for  the  plaintiff,  unless  they  believe  from  the  evidence  that  the 
dangerous  condition  which  caused  said  tool  to  break  was  known 
and  appreciated  by  T.,  and  was  so  great  and  imminent  as  to 
deter  an  ordinarily  prudent  person  from  accepting  the  employ- 
ment and  doing  the  work  T.  was  doing  at  the  time  he  was 
injured.68 

§  2228.    Insufficient  lighting. 

Missouri. 

If  you  believe  and  find  from  the  evidence  in  this  case  that  in 
St.  Louis,  Missouri,  on  or  about  August  24,  19 — ,  defendant 
operated  a  printing  and  publishing  plant  and  in  connection  there- 
with the  defendant  maintained  and  used  the  elevator  or  hoisting 
platform  mentioned  in  the  evidence,  and  that  plaintiff  was  then 
and  there  in  defendant's  employ  as  bundle  boy,  and  was  then 
and  there  required  by  defendant  in  the  discharge  of  his  duties 
to  defendant  to  ride  upon  and  operate  said  elevator  or  hoisting 
platform ;  and  if  you  further  find  and  believe  from  the  evidence 
that  there  was  no  guard  around  the  platform  of  said  elevator 
or  hoisting  platform,  and  that  the  floor  thereof  was  wet  and  slip- 
pery, and  that  defendant  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  of  said  facts,  if  you  so  find,  in  time  to 
have  averted  plaintiff's  injury,  and  that  by  reason  of  the  facts 
aforesaid,  if  you  find  said  facts,  the  said  elevator  or  hoisting 
platform  was  then  and  there  unsafe  and  dangerous  for  the 
plaintiff  to  ride  upon,  and  that  defendant,  in  requiring  plaintiff 
to  ride  upon  and  operate  said  elevator  or  hoisting  platform,  if 
you  find  defendant  did  so,  was  guilty  of  negligence ;  and  if  you 
further  find  and  believe  from  the  evidence  that  on  said  day  the 
plaintiff  in  discharging  his  duties  for  defendant  was  riding  upon 
said  elevator  or  hoisting  platform  and  was  exercising  care  for 
his  own  safety,  and  that  his  foot  then  and  there  slipped  upon 
the  floor  of  said  elevator  or  hoisting  platform  and  was  caught 
between  said  floor  and  the  side  of  the  opening  in  the  sidewalk, 
and  that  plaintiff  was  thereby  injured  and  damaged,  then  you 
should  find  for  the  plaintiff.69 

Texas. 

If  from  the  evidence  you  believe  that  lights  or  lighting  was 
necessary  for  the  work  at  which  J.  W.  was  engaged  of  filling 
the  tank  with  oil,  and  that  the  lighting  there  in  use  at  the  time 
was  insufficient  and  not  reasonably  safe  for  such  work,  and  that 
this  was  due  to  negligence,  as  above  defined,  of  defendant's 
agents  who  were  entrusted  by  it  with  authority  to  furnish  and 

68  American  Locomotive  Co.  v.  69  Fishell  v.  American  Press  (Mo 
Thornton,  259  F  405.  App),  253  SW  508. 
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maintain  such  lighting  for  it,  and  that  such  negligence,  if  shown, 
was  the  proximate  cause  of  the  injury  and  death  of  J.  W.,  that 
is,  was  an  efficient  cause,  without  which  such  injury  and  death 
would  not  have  happened,  and  from  which  the  injuries  he  suf- 
fered, or  some  like  injuries,  might  reasonably  have  been  antici- 
pated as  a  natural  and  probable  consequence,  then  return  your 
verdict  for  the  plaintiff,  unless  you  find  for  the  defendant  under 
other  instructions  of  the  court.70 


§  2229.    Dangerous  embankment. 

If  you  find  from  the  evidence  in  this  case  that  on  December 
7,  19 — ,  M.  and  S.  were  in  defendant's  employ  and  that  said  S. 
was  then  authorized  by  defendant  to  instruct  said  M.  where, 
when,  and  how  to  perform  his  duties  to  defendant,  and  that 
defendant  was  then  engaged  in  moving  dirt  from  a  tract  of 
ground  near  Brannon  and  Fyler  avenues,  in  the  city  of  St. 
Louis,  and  caused  and  permitted  such  dirt  to  be  removed  in  such 
a  way  as  to  leave  an  embankment  on  said  premises,  and  that  said 
embankment  was  unsupported  and  likely  to  fall  upon  and  injure 
persons  nearby,  and  that  by  reason  thereof  the  premises  near 
said  embankment  were  not  a  reasonably  safe  place  for  said  M. 
to  work,  and  that  said  S.,  by  the  exercise  of  ordinary  care, 
could  have  discovered  that  said  embankment  was  unsupported 
and  likely  to  fall  upon  and  injure  persons  nearby,  and  by  the 
exercise  of  ordinary  care,  could  have  discovered  that  by  reason 
thereof  the  premises  near  said  embankment  were  not  a  reason- 
ably safe  place  for  said  M.  to  work,  and  then  negligently  in- 
structed and  thereby  caused  said  M.  then  to  work  at  and  near 
said  embankment,  and  that  thereupon  a  portion  of  said  embank- 
ment by  reason  of  its  unsupported  condition  fell  and  struck,  and 
thereby  injured  and  killed,  said  M.,  and  that  said  M.  was  in  a 
place  of  safety  when  he  received  said  instruction  and  was  near 
said  embankment  and  in  a  position  of  danger  when  he  was 
injured  and  killed,  and  would  not  have  been  killed  if  said  in- 
struction had  not  been  given,  and  that  plaintiff  was  then  the 
lawful  wife  of  said  M.,  and  that  by  reason  of  the  death  of  said 
M.,  plaintiff  has  suffered  pecuniary  loss  and  damage,  then  you 
will  find  in  favor  of  plaintiff,  unless  you  further  find  that  said 
M.  was  guilty  of  contributory  negligence,  and  thereby  directly 
and  proximately  contributed  to  cause  himself  to  be  killed.7 ! 

70  Houston  Belt  &  Terminal  R.  7I  Medley  v.  Parker-Russel  Min. 
Co.  v.  Woods  (TexCivApp),  149  &  Mfg.  Co.  (Mo),  207  SW  887. 

SW  372. 
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§  2230.    Scaffolds  and  platforms. 

You  should  next  take  up  and  determine  defendant's  further 
claim  that  the  plaintiff's  intestate  had  been  expressly  warned 
by  the  defendant  not  to  go  upon  the  ladder  in  controversy  while 
the  machinery  of  said  plant  was  in  motion.  If  defendant  has 
proved  to  you  by  a  preponderance  of  the  evidence  that  the 
plaintiff's  intestate  was  so  warned  and  instructed  by  defendant 
not  to  go  upon  the  ladder  in  controversy  while  the  machinery 
of  the  plant  was  in  motion,  then  the  plaintiff  cannot  recover 
in  this  action,  and  you  need  proceed  no  further,  but  should 
return  your  verdict  for  the  defendant.72 

§  2231.    Passageways. 

It  was  the  duty  of  the  defendants  in  this  case  to  use  ordinary 
care  and  prudence  in  furnishing  the  plaintiff  with  a  reasonably 
safe  passageway,  at  the  time  of  the  accident,  along  which  to 
carry  molten  metal,  and  to  use  all  reasonable  precautions  to 
maintain  and  keep  such  passageway  in  a  reasonably  safe 
condition.73 

§  2232.    Unruly  work  animals. 

If  you  shall  believe  from  a  preponderance  of  the  evidence 
that  the  mules  driven  by  T.  were  of  an  unruly  and  uncontrollable 
disposition,  and  were  known  to  be  so  by  defendant,  A.  E.  Co.,  or 
would  have  been  known  to  be  so  by  said  company  by  the  exercise 
of  ordinary  care,  and  believe  the  wagon  drawn  by  said  mules, 
while  being  driven  by  said  T.  in  the  business  of  the  said  com- 
pany, came  into  collision  with  the  wagon  in  which  the  deceased 
P.  was,  and  thereby  threw  or  caused  him  to  fall  from  said 
wagon  to  the  pavement  of  the  street  and  be  injured  substan- 
tially at  the  time  and  place  and  in  the  manner  alleged  by  plain- 
tiff, and  that  as  a  result  of  such  injury  he  died,  and  you  believe 
the  coming  into  collision  of  the  wagon  drawn  by  said  mules  with 
the  wagon  in  which  the  said  P.  was,  if  it  did  that,  was  due  to 
unruly  and  uncontrollable  conduct  on  the  part  of  one  of  the 
said  mules,  and  believe  defendant  in  using  said  mules  for  drawing 

72  Freeby  v.   Sibley,   195  la  200,      care  and  prudence"  and  the  phrase 
186  NW  685,  191  NW  867.  "all     reasonable     precautions."      It 

See  also  Deming  v.  Alpine  Ice  Co.  was  held  that  the  instruction  could 

(MoApp),    214    SW    271;    Haggard  not    reasonably    be     construed     as 

v.  Rogers-Schmitt  Wire  &  Iron  Co.  meaning    anything    more    than    it 

(MoApp),  249  SW  712.  would  mean  if  the  words  "prudence" 

73  Deering  v.  Barzak,  227  111  71,  and   "all"   were    stricken  out.    The 
81  NE  1.    Objection  was  made   to  instruction  was  not  open  to  excep- 
the    use    of   the    phrase    "ordinary  tion. 
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its  wagons,  in  the  exercise  of  ordinary  care,  should  have  foreseen 
that  an  accident  of  like  character  was  liable  to  happen,  and 
believe  defendant  in  using  said  mule  for  drawing  said  wagon 
was  guilty  of  negligence  under  the  circumstances,  and  believe 
said  negligence  was  the  proximate  cause  of  the  injury  and 
death  of  said  P.,  you  will  return  a  verdict  for  plaintiffs,  but, 
unless  you  so  find,  you  will  return  a  verdict  for  defendant.74 

§  2233.    Railroad  employment.75 

If  the  jury  find  from  the  evidence  that  the  railroad  companies 
used  both  the  blocked  and  unblocked  frog,  and  that  it  is  ques- 
tionable which  is  the  safest  or  most  suitable  for  the  business 
of  the  roads,  then  the  use  of  the  unblocked  frog  is  not  negligence, 
and  the  jury  are  instructed  not  to  impute  the  same  as  negligence 
to  the  defendant  and  they  should  find  for  the  defendant.76 

§  2234.    Railroad  work  under  federal  laws.77 

Federal. 

(1)  Now,  bear  in  mind  that  these  instructions  are  given  to 
you  as  a  whole.  Don't  attempt  to  separate  them  and  use  part  of 
them  in  determining  the  issues  and  disregarding  the  remainder, 
because  in  that  way  your  verdict  would  not  be  applicable.  They 
are  given  to  you  for  use  and  application  to  the  case  and  to  guide 
you  in  your  deliberations  as  a  whole,  and  I  hope  as  a  whole 
that  they  will  be  intelligible  to  you. 


74  American  Exp.  Co.  v.  Parcarel-  7G  Southern  Pacific  Co.  v.   Seley, 
lo  (TexCivApp),  162  SW  926.   "The  152  US  145,  38  Led  391,  14  SupCt 
charge  predicates  liability  upon  the  530. 

negligence  of  the  company  in  accord-  See  also  Denver  &  R.  G.  Ry.  Co.  v. 

ance  with  the  statute,  and  not  upon  Warring,   37   Colo   122,   86   P   305; 

its  agents  or  servants.    The  other  Blair  v.  Illinois   Cent.   R.    Co.,  243 

objections  are  likewise  without  mer-  III    224,    90   NE    691;    Thornton    v. 

it.    It  is  true  the  charge  does  not  Minneapolis   &   St.   L.   R.   Co.,   187 

define    the    relationship    of    a    vice  la  1158,  175  NW  71;  Jones  v.  Kansas 

principal,   as   distinguished  from   a  City,  Ft.  S.  &  M.  R.  Co.,  178  Mo 

mere  agent  or  employee,  but  there  528,    77    SW   890,    101    AmSt   434; 

is  no   positive  misdirection,  and  if  Moore  v.  St.  Louis  Transit  Co.,  193 

appellant  desired  more  complete  in-  Mo  411,  91  SW  1060;  Page  v.  Payne, 

structions  in  this  respect,  it  should  293  Mo  600,  240  SW  156;  Robertson 

have  requested  same.  The  error  was  v.    George    A.    Fuller    Constr.    Co., 

of  omission  and  is  not  reversible."  315  MoApp  456,  92  SW  130;  Mis- 

75  For    other    instructions    about  souri,  K.  &  T.  R.  Co.  v.  Baker  (Tex 
railroad  employees,  see  §§  2214,2221,  CivApp),  68  SW  556. 

supra,  and  §§  2234,  2238,  2245,  2262,  77  por    other    instructions    about 

2263,  infra.  railroad     employees,     see     §§  2214, 

2221,  2233,  supra,  and  §§  2238,  2245, 

2262,  2263  infra. 
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This  case  is  based  upon  a  charge  by  the  plaintiff  that  the 
defendant  failed  to  comply  with  the  federal  law,  or  a  federal 
statute,  known  as  the  Federal  Safety  Appliance  Act,  and,  briefly, 
this  law  prohibits  all  railroads  operating  in  interstate  commerce 
to  use  any  car  in  interstate  commerce  that  is  not  equipped  with 
couplers  which  couple  automatically  on  impact. 

It  is  the  position  of  the  plaintiff  in  this  case,  as  I  understand 
the  record,  that  on  the  occasion  in  question,  the  24th  day  of 
September,  of  last  year,  he  was  a  brakeman  in  defendant's  yard ; 
that  on  this  main  east  and  west  track  there  was  a  separation 
of  the  cars  on  the  track.  The  numbers  of  the  two  cars  where 
the  separation  occurred  were  given  to  you,  but  I  prefer  to  use 
the  names  of  the  cars,  because  I  think  that  is  much  easier  for 
you  to  remember.  One  of  the  cars  was  referred  to  as  a  Penn- 
sylvania car,  and  another  car  was  referred  to  as  a  Rock  Island 
car ;  and  between  these  two  cars  the  coupling,  for  some  reason, 
and  that  is  for  you  to  determine,  was  not  connected,  and  they 
separated,  and  the  string  of  cars  to  the  east  of  the  break,  some 
25  cars,  started  a  movement  to  the  east,  and  the  plaintiff,  who 
was  some  four  or  five  tracks  to  the  south  of  the  track  upon 
which  this  movement  was  located,  some  3:00  o'clock  in  the  morn- 
ing,— the  searchlights  in  the  yards,  some  evidence  about  the 
obscuring  of  vision  by  beam  or  smoke  from  cranes, —  but  he 
saw  the  movement  of  these  cars  start  to  the  east. 

As  I  recall  his  testimony,  he  said  that  he  hurried  over  there, 
and  that  he  reached  a  point  very  close  to  the  car  that  he  intended 
to  get  on ;  I  believe  he  said  some  two  or  three  feet ;  that  is  not 
exactly  material,  whether  it  was  two  or  three  feet,  but  anyhow, 
for  some  reason,  as  he  testified,  his  foot  stepped  on  some  object, 
or  for  some  reason  he  slipped,  or  fell,  when  he  was  attempting  to 
board  the  car,  and  his  leg  passed  over  the  rail,  under  the  wheel, 
and  received  injuries  which  caused  this  amputation. 

He  testified  that  he  was  going  to  the  car  to  get  on  it  for 
the  purpose  of  setting  the  brake  and  stopping  the  movement 
of  the  car. 

Now,  it  is  the  position  of  the  plaintiff,  as  I  understand  it, 
that  the  separation  of  the  cars  which  started  this  movement 
which  the  plaintiff  testified  he  was  going  to  attempt  to  stop, 
and  which  he  testified  was  a  part  of  his  duties,  it  is  the  position 
of  the  plaintiff  that  the  separation  was  due  to  the  failure  of  the 
defendant  to  equip  the  cars  with  couplers  that  couple  auto- 
matically on  impact.  And  that,  second,  the  failure  that  I  have 
just  referred  to  was  the  proximate  cause  of  the  plaintiff's 
injuries. 
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Now,  on  the  other  hand,  as  I  understand  it  to  be  the  position 
of  the  defendant,  no  denial  but  what  there  was  a  separation  of 
<cars,  but  the  defendant  denies  that  the  separation  was  due 
to  any  failure  on  his  part  to  equip,  or  that  the  cars  were  being 
uised  without  being  equipped  with  couplers  which  couple  auto- 
matically on  impact.  And,  second,  that  regardless  of  ^  what 
caused  those  two  cars  to  separate,  it  is  further  the  position  of 
the  defendant  that  the  failure  of  the  cars  to  remain  together 
or,  I  might  put  it,  a  separation  of  the  cars»  was  not  the  proxi- 
mate cause  of  the  plaintiff's  injuries. 

Now,  that,  as  I  understand  it,  states  the  respective  positions 
of  the  parties.  So  the  case  resolves  itself  down  to  a  very  simple 
issue :  A  decision  by  you  on  two  questions : 

Did  the  defendant  use  cars  in  interstate  commerce  on  the 
occasion  in  question  that  were  not  equipped  with  couplers  that 
coupled  automatically  on  impact,  first? 

Second,  if  the  defendant  violated  the  statute  in  the  respect 
I  have  just  referred  to,  was  such  violation  the  proximate  cause 
of  the  plaintiff's  injury? 

Under  the  law  as  I  have  referred  to,  in  this  case  the 
defendant  had  an  absolute  and  continuing  duty  not  to  haul  or 
use  on  its  lines  any  car  not  equipped  with  couplers  coupling 
automatically  on  impact.  And  it  was  not  only  the  duty  of  the 
defendant  to  provide  such  couplers,  but  it  was  under  the  further 
duty  to  keep  them  in  such  operative  condition  that  they  would 
always  perform  their  function. 

The  plaintiff,  in  order  to  discharge  the  burden  of  proving 
a  breach  of  defendant's  duty,  is  not  required  to  prove  the 
existence  of  any  defect  in  such  coupler,  but  need  only  prove  that 
any  such  coupler  did  in  fact  fail  to  couple  automatically  by 
impact. 

Now,  I  charge  you  in  this  case  that  if  you  find  and  believe 
from  the  evidence  that  at  the  time  and  place  mentioned  in  evi- 
dence, defendant  was  hauling  or  using  on  its  lines  one  or  more 
cars  equipped  with  couplers  which  did  not  couple  automatically 
on  impact,  and  that  by  reason  thereof  a  separation  occurred 
between  the  Pennsylvania  hopper  car  and  the  Rock  Island  box 
car,  and  that  said  separation  was  due  to  a  failure  on  the  part 
of  the  couplers  of  either  car  to  function  properly  and  to  couple 
automatically  on  impact,  then  in  that  event  you  are  instructed 
that  the  defendant  violated  the  Safety  Appliance  Act  that  I  have 
referred  to. 

And  if  you  further  find  and  believe  from  the  evidence  that 
such  violation,  if  any,  directly  and  proximately  caused,  either 
in  whole  or  in  part,  plaintiff's  injuries  and  damages,  if  any  he 
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sustained,  as  referred  to  in  the  evidence,  then  your  verdict  will 
be  in  favor  of  the  plaintiff  and  against  the  defendant  in  this  case/ 

On  the  other  hand,  if  you  should  find  and  believe  from  the 
evidence  that  the  separation  of  the  cars,  that  is,  the  Pennsyl- 
vania car  and  the  Rock  Island  car,  was  due  to  some  other  cause, 
that  a  failure  to  provide  couplers  coupling  automatically  on 
impact  did  not  cause  it,  or  that  the  separation  of  the  cars, 
regardless  of  its  cause,  was  not  the  proximate  cause  of  the 
plaintiff's  injuries,  then  your  verdict  in  this  case  should  be  for 
the  defendant. 

Now,  you  will  understand  from  what  I  have  said  to  you  that 
the  plaintiff  does  not  found  his  action  and  his  claim  upon  negli- 
gence upon  the  part  of  the  defendant ;  no  negligence  charged ; 
the  charge  is  the  violation  of  an  absolute  statutory  duty;  and 
under  the  statute  upon  which  the  suit  is  based,  and  which  I  have 
referred  to,  if  you  find  there  was  a  breach  of  such  duty,  the 
defendant  railroad  company  cannot  defend  the  case  upon  the 
ground  that  the  plaintiff  was  also  negligent,  or  that  the  accident 
was  caused  by  negligence  of  some  fellow  servant  of  plaintiff,  or 
that  plaintiff  assumed  a  risk  of  any  operation  engaged  in;  so 
the  question  of  negligence  upon  the  part  of  plaintiff  is  not  in 
this  case.  Any  question  of  contributory  negligence  upon  the 
part  of  the  plaintiff  is  not  in  this  case.  Any  question  of  neg- 
ligence of  a  fellow  servant  is  not  in  this  case.  Any  question  of 
the  assumption  of  risk  by  the  plaintiff  is  not  in  this  case.  Those 
matters  you  should  not  concern  yourselves  with  in  arriving  at 
a  verdict  in  this  case. 

But  similarly,  plaintiff  has  no  right  to  recover  in  this  suit 
for  any  negligence  of  the  defendant  if  any  has  been  shown; 
so  you  cannot  hold  the  defendant  liable  in  this  case  for  any 
act  or  failure  to  act  of  T.  who  said  he  was  a  pin  man  in  the 
engine  crew  (and  as  I  recall,  he  testified  to  opening  the  coupling 
so  it  would  couple  on  contact  with  the  car  to  which  it  was 
being  shoved  or  kicked),  or  any  other  employee,  or  any  defect 
or  obstruction  in  the  condition  of  the  yards;  that  is  not  in 
this  case. 

Now,  I  reiterate,  the  plaintiff  charges  the  defendant  with 
liability  in  this  case  based  upon  the  violation  of  a  federal  statute, 
namely,  a  statute  which  requires  and  places  the  duty  upon  the 
defendant  that  it  shall  not  haul  or  use  cars  that  are  not  equipped 
with  couplers  that  couple  automatically  on  impact.  Defendant 

denies  the  charge  in  this  respect. 

*     *     * 

Now,  the  burden  of  proof  rests  upon  the  plaintiff  to  sustain 
the  charge  he  has  made  in  this  case  by  a  preponderance  of  the 
evidence;  that  is,  by  a  greater  weight  of  the  evidence;  that 
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is,  these  two  propositions :  that  either  the  Pennsylvania  or  the 
Rock  Island  car  referred  to  in  evidence  were  not  equipped  with 
couplers  coupling  automatically  on  impact  as  required  by  law, 
and  that  the  plaintiff's  injuries  were  directly  and  proximately 
caused  by  reason  of  such  failure  to  equip  said  cars,  or  either 
of  them,  with  the  couplers  coupling  automatically  on  impact. 

*     *     * 

*  *  *  More  specifically  although  you  may  find  that  both 
or  either  of  the  cars  referred  to  were  not  equipped  with  couplers 
coupling  automatically  on  impact,  as  required  by  the  mandate 
of  the  statute,  plaintiff  upon  that  showing  alone  cannot  recover 
in  this  case.  The  plaintiff  must  further  show  that  the  failure 
of  the  couplers  to  couple  automatically  upon  impact  was  the 
proximate  cause  of  his  injury.  There  is  liability  in  a  case  of 
this  character  only  if  the  failure  of  the  couplers  to  couple  auto- 
matically not  only  create  a  condition  under  which,  or  an  inci- 
dental situation  in  which  the  employee  is  injured,  but  it  is  neces- 
sary that  it  be  itself  the  immediate  cause  of  the  injury  or  the 
instrumentality  through  which  the  injury  to  plaintiff  was  directly 
brought  about. 

Now,  going  to  this  question,  which  you  must  pass  on:  if 
you  should  find  the  defendant  did  fail  to  have  the  cars  mentioned 
in  the  evidence,  that  is,  the  Pennsylvania  car  or  the  Rock  Island 
car,  equipped  with  couplers  which  coupled  automatically  on 
impact,  was  such  failure  the  proximate  cause,  in  whole  or  in 
part,  of  the  plaintiff's  injuries? 

In  determining  this  question  of  what  was  the  proximate 
cause  of  the  accident  and  plaintiff's  injuries,  *  *  *  if  you 
find  *  *  *  that  the  situation  was  created  by  failure  of  the 
couplers  to  couple  automatically  on  impact,  then  the  failure  of 
the  couplers  to  couple  automatically  on  impact,  as  required  by 
the  statute,  could  be  considered  by  you  as  a  proximate  cause  of 
plaintiff's  injuries. 

On  the  other  hand,  if  you  find  that  the  plaintiff's  action  was 
not  the  conduct  of  an  ordinary  prudent  brakeman  under  the 
circumstances,  *  *  *  then  you  should  [could]  find  that  his 
injury  was  the  result  of  his  own  action,  as  a  new  and  supersed- 
ing cause,  and  that  the  operation  of  the  cars  due  to  failure  of 
the  couplers  to  couple  automatically  on  impact  was  not  the 
proximate  cause  of  the  accident  and  plaintiff's  injuries.78 

78  Aff  older  v.  New  York,  C.  &  St.  favor  for  $95,000,  which  was  reduced 

L.  R.  Co.,  339  US  96,  94  Led  683,  70  by  the  trial  court  to  $80,000.  The 

SupCt  509.  court  of  appeals  reversed  for  the 

In  the  case  cited  the  plaintiff  lost  reason  that  from  the  entire  charge 

a  leg  as  the  result  of  the  accident,  the  impression  was  given  that  all 

The  jury  returned  a  verdict  in  his  that  was  necessary  for  the  jury  to 
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(2)  If  you  conclude  from  a  greater  weight  of  the  evidence 
that  the  derailment  was  caused  by  the  negligence  of  defendant, 
or ^  any  of  its  agents,  servants  or  employees,  and  the  plaintiff  sus- 
tained injuries  as  a  direct  result  of  such  derailment,  your  verdict 
will  be  for  the  plaintiff ;  but  if  on  the  consideration  of  all  of  the 
evidence,  including  that  offered  by  defendant,  you  are  unable 
to  say  the  greater  weight  of  the  evidence  supports  an  inference 
that  negligence  of  the  defendant  caused  the  derailment  and 
plaintiff's  injuries,  or  if  you  conclude  there  was  no  defect  in  the 
appliances  involved,  or  if  there  was  a  defect  but  that  it  either 
was  not  caused  by  circumstances  within  the  control  of  the 
defendant  or  it  had  not  existed  long  enough  for  the  defendant, 
exercising  ordinary  care,  to  have  discovered  and  remedied  it, 
your  verdict  should  be  for  the  defendant.  [Federal  Employers' 
Liability  Act,  USC,  tit.  45,  §  51  et  seq.]79 

Alabama. 

The  suit  is  brought  under  what  is  known  as  the  Employers' 
Liability  Act,  which  is  a  law  passed  by  the  congress  of  the 
United  States,  giving  employees  of  railroads  engaged  in  inter- 
state commerce  the  right  to  maintain  actions  in  law  against 
railroads  for  injuries  received  while  engaged  in  discharging 
their  duties  necessary  to  their  employment  for  or  by  such 
railroads.80 

Arizona. 

If  you  find  that  the  defendant  failed  to  provide  the  plaintiff 
with  a  reasonably  safe  place  to  work,  and  that  such  failure  was 
the  proximate  cause  of  the  injuries  sustained  by  the  plaintiff, 
then  I  charge  you  that  whether  or  not  the  plaintiff  knew  of  the 
unsafe  nature  of  the  place  or  of  the  dangers  existing  thereat, 
if  any,  is  immaterial,  and  he  would  be  entitled  to  recover  a  judg- 
ment against  the  defendant  for  his  damages. 

*     *     * 

You  are  instructed  that  at  the  time  of  the  accident  in  this 
case,  the  S.  P.  Company,  as  the  employer  of  the  plaintiff  .  .  .  , 
owed  him  a  duty  to  furnish  him  with  a  reasonably  safe  place  to 
perform  his  work,  to  provide  him  with  safe  equipment  upon 
which  and  with  which  to  work.  Therefore,  if  you  find  from  the 
evidence  in  this  case  that  the  S.  P.  Company  failed  to  provide  the 
plaintiff  with  a  reasonably  safe  place  to  work  or  failed  to  provide 
him  with  safe  working  conditions,  or  failed  to  provide  him  with 

find   to    reach,   the   conclusion   that  79  Terminal  R.  Assn.  of  St.  Louis 

there  was  a  violation  of  the  Act  was  v.  Staengel,  122  F2d  271,  136  ALR 

that  there   was  a   separation.    The  789. 

Supreme  Court  held  that  the  charge  8O  Southern  R.  Co.  v.  Smith,  221 

of  the  trial  court  was  adequate  and  Ala  273,  128  S  228. 

that  the  judgment  was  not  excessive. 
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safe  equipment  upon  which  and  with  which  to  perform  his  work, 
and  you  further  find  that  such  failure  by  the  S.  P.  Company  was 
a  proximate  cause  of  the  injuries  sustained  by  the  plaintiff,  it 
will  be  your  duty  to  render  a  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant  for  damages  in  accordance  with  the 
instructions  that  the  Court  will  give  you  relating  to  the  amount 
of  such  damages. 

You  are  instructed  that  in  undertaking  to  perform  his  regular 
work  and  in  performing  it,  plaintiff  .  .  .  ,  as  an  employee  of 
the  S.  P.  Company,  had  the  right  to  assume  that  the  S.  P.  Com- 
pany had  exercised  reasonable  care  to  provide  him  with  a  safe 
place  to  work,  with  safe  working  conditions,  and  with  safe  equip- 
ment, and  he  also  had  the  right  to  rely  and  act  on  that  assump- 
tion. 

You  are  instructed  that  a  continuous  duty  exists  on  the  part 
of  the  carrier  such  as  the  defendant  in  this  case  to  use  ordinary 
care  in  furnishing  its  employees  with  a  reasonably  safe  place  in 
which  to  work.  The  amount  of  caution  required  by  that  duty 
varies  in  direct  proportion  to  the  dangers  known  to  be  involved 
in  the  work. 

To  put  the  matter  in  another  way,  the  amount  of  prudence 
required  of  a  railroad  company  in  the  exercise  of  ordinary  care 
to  furnish  its  employees  a  reasonably  safe  place  within  which 
to  work  increases  or  decreases  as  do  the  dangers  known  to  exist, 
or  that  reasonably  should  be  apprehended.81 

Indiana. 

If  you  should  find  from  the  evidence,  by  a  preponderance 
thereof,  that  the  jack  which  was  being  used  by  the  plaintiff 
at  the  time  of  the  alleged  injury  was  of  such  simple  construc- 
tion that  the  alleged  defects  therein,  if  any,  were  open  and 
obvious,  and  were  known  to  the  plaintiff,  or  in  the  exercise  of 
ordinary  care  could  have  been  discovered  by  the  plaintiff  with- 
out his  possessing  any  special  skill  and  knowledge  and  without 
intricate  inspection,  then  plaintiff  is  chargeable  with  notice  of 
any  alleged  defects  in  the  jack,  and  if  he  attempted  to  use  it 
with  such  knowledge  or  means  of  knowledge  and  was  injured 
by  reason  of  said  defects,  he  assumed  the  risk  thereof  and  can- 
not recover,  and  if  you  so  find,  your  verdict  should  be  for  the 
defendant,  unless  you  should  likewise  find  that  plaintiff  was 
acting  under  a  special  order  or  indirect  command  as  elsewhere 
defined  in  these  instructions.82 

81  Hoge  v.   Southern  Pacific  Co.,         See  also  Jackson  v.  Atwood,  194 
85  Ariz  361,  339  P2d  393.  Ind  56,  140  NE  549. 

82  Chicago,    I.    &    L.    R.    Co.   v. 
Younger,   93   IndApp   276,   175   NE 
290. 
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Minnesota. 

(1)  In  determining  whether  there  was  negligence  at  the  time 
of  the  accident  on  the  part  of  the  defendant,  you  will  keep  in 
mind  this  rule:  The  defendant  employer  is  required  to  exercise 
ordinary  care  to  see  that  its  employee  is  furnished  with  a  safe 
place  in  which  to  work  and  to  exercise  ordinary  care  to  guard 
against  defects  or  insufficiency  of  appliances.  The  defendant  em- 
ployer is  not  an  insurer  of  the  safety  of  the  place  to  work  nor  of 
any  of  the  instrumentalities  with  which  the  employee  is  required 
to  work.    If  the  defendant  has  used  reasonable  care  to  prevent 
defective  appliances  and  to  provide  a  safe  place  to  work  and 
there  nevertheless  remain  risks  and  dangers  incident  to  plaintiff's 
employment,  and  if  the  plaintiff  is  injured  because   of  such 
dangers  and  without  any  negligence  on  the  part  of  the  defendant, 
then  defendant  is  not  liable  for  such  injuries.83 

(2)  The  act  deals  solely  with  the  mechanical  construction  and 
maintenance  of  locomotives,  and  was  passed  for  the  safety  of 
travelers  and  employees.    It  did  not  in  express  terms  require 
the  railway  company  to  furnish  a  spindle  that  could  not  come 
out  of  position.    The  act  does  not  refer  to  any  kind  of  a  spindle, 
but  does  provide  that  the  locomotive,  tender,  and  all  parts  and 
appurtenances  thereof  shall  be  in  proper  condition  and  safe  to 
operate  in  the  service  to  which  the  same  are  put.    If  the  railway 
company  furnished  a  spindle  which,  when  properly   screwed 
into  place,  would  not  come  out,  then  it  has  complied  with  the 
law.84 

Oklahoma. 

If  you  find  from  the  evidence  that  the  defendant  used  or- 
dinary care  in  selecting  reasonably  safe  tools  or  tool,  fur- 
nished the  plaintiff  to  work  with,  and  that  the  tool,  so  fur- 
nished, was  reasonably  safe  to  be  used  in  such  work,  and  that 
plaintiff  used  ordinary  care  in  the  performance  of  said  work, 
and  this  duty  was  performed  upon  the  part  of  the  plaintiff,  and 
the  defendant,  and  that  by  reason  of  said  work  the  plaintiff 
was  injured  as  stated  in  his  petition,  this  would  be  an  unavoid- 
able accident  and  your  verdict  should  be  for  the  defendant.85 

83  Netzer  v.  Northern  Pacific  Ry.  See  also  Illinois  Cent.  R.   Co.  v. 

Co.,   238  Minn  416,   57  NW2d   247.  Ray,  165  Miss  885,  148  S  233. 

This  instruction  was  held  not  to  be  85  St.   Louis   &    S.   F.   R.   Co.   v. 

an  instruction  on  assumption  of  risk  Sears,  173  Okl  483,  49  P2d  489. 

and  therefore  was  in  compliance  with  See  also  Chesapeake  &  0.  R.  Co. 

the    Federal    Employers'    Liability  v.   Arrington,   126  Va   194,   101   SE 

Act,  §  1  et  seq.,  as  amended,  45  TJSC  415. 
§  51  et  seq.  [FCA  45  §  51  et  seq.] 

84Larsen  v.  Northern  Pacific  R. 
Co.,  175  Minn  1,  220  NW  159. 
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§  2235.    Exposure  of  servant  to  dangerous  gases  and  dust. 

The  plaintiff  alleges  in  his  complaint  that  while  an  em- 
ployee of  the  defendant  company,  as  alleged  in  the  com- 
plaint, he  worked  in  a  room  wherein  there  were  accumulations 
of  noxious,  dangerous,  and  deleterious  gases,  and  that  plaintiff 
was  required  to  work  in  said  room  without  a  gas  mask  or  other 
serviceable  protection  from  such  gases,  and  that  when  requested 
said  defendant  negligently  and  carelessly  refused  to  supply  him 
with  a  gas  mask  while  he  was  working  in  said  room  described 
in  the  complaint.  There  has  been  no  evidence  submitted  in  this 
case  that  there  were  in  said  room  wherein  plaintiff  worked,  as 
described  in  the  complaint,  accumulations  of  dangerous,  noxious, 
and  deleterious  gases,  and  I  therefore  instruct  you  that  plaintiff 
cannot  recover  in  this  case  because  of  the  alleged  failure  or 
refusal  of  the  defendant  to  supply  plaintiff  with  a  gas  mask 
as  alleged  in  the  complaint.86 

§  2236.    Lead-poisoning. 

If  you  find  that  the  plaintiff  contracted  lead-poisoning  or 
plumbism  as  a  result  of  his  employment  with  defendants,  and 
further  find  that  his  injury  was  the  result  of  a  risk  ordinarily 
incident  to  the  performance  of  such  work  as  he  was  doing,  or 
if  you  find  that  his  injuries  resulted  from  dangers  which  were 
open,  obvious,  and  apparent  to  him  or  one  of  his  understanding, 
or  that  were  known  by  him,  or  that  in  the  exercise  of  ordinary 
care  should  have  been  known  by  him,  then  the  plaintiff  cannot 
recover,  and  your  verdict  should  be  for  the  defendants.87 

§  2237.    Duty  to  instruct  and  warn  youthful  and  inexperienced 
workmen.88 

Arkansas. 

If  the  decedent  was  a  minor  or  inexperienced,  and  by  reason 
thereof  did  not  know  or  appreciate  the  danger  of  his  employ- 
ment, if  any,  and  the  defendant  knew  or  ought  to  have  known 
this  in  the  exercise  of  ordinary  care  on  its  part,  then  it  was 
the  defendant's  duty  to  so  instruct  the  decedent  as  to  both 
latent  and  patent  dangers,  so  that,  as  far  as  might  be  by 
proper  care  on  his  part,  the  decedent  would  be  enabled  to  per- 
form his  duties  in  safety  to  himself.  And  if  you  find  from 
the  preponderance  of  the  evidence  that  the  defendant  failed 
or  neglected  to  properly  discharge  any  of  these  duties  to  the 

86  Dossey    v.    Prest-0-Lite    Co.,         S7  Grover  v.  Aaron  Ferer  &  Sons, 
Circuit  Court,  Marion  County,  Indi-      122  Neb  755,  241  NW  539. 
ana,  No.  37341.  ss  See  also  §§  2217,  2218,  supra. 
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decedent,  and  that  by  reason  of  such  neglect  or  failure  the 
decedent  was  injured  while  in  the  exercise  of  due  care  him- 
self, then  he  did  not  assume  the  risk  and  the  defendant  would 
be  liable.89 

Iowa. 

Where  the  employee  is  a  minor  and  inexperienced  and  by 
reason  thereof  does  not  know  the  danger,  if  any,  of  his  employ- 
ment, and  the  employer  in  the  exercise  of  care  knew  or  ought 
to  have  known  the  danger  of  such  employment,  it  is  the  duty 
of  such  employer  to  warn  such  employee  of  the  danger,  and 
to  instruct  him  so  that  he  will  fully  understand  and  appreciate 
the  danger  of  his  employment  and  the  necessity  for  the  exercise 
of  due  care  in  the  performance  of  such  employment,  and  a 
failure  to  so  do  would  constitute  negligence.90 

Nebraska. 

If  you  find  from  the  evidence  that  the  employment  of  plaintiff 
at  the  time  of  his  injury  was  dangerous,  and  that  the  plaintiff 
was  known  to  be  inexperienced,  and  that  the  defendant  knew 
the  danger  or  should  have  known  the  danger,  to  which  plaintiff 
would  be  exposed,  and  did  not  give  him  sufficient  instruction 
therein,  and  if  he  from  youth  or  inexperience  failed  to  appre- 
ciate the  danger  and  was  injured  in  consequence  thereof,  and 
because  of  defendant's  negligence,  and  the  plaintiff  was  not 
guilty  of  contributory  negligence,  then  the  defendant  is  re- 
sponsible and  your  verdict  should  be  for  the  plaintiff.9  ' 

Texas. 

If  you  find  and  believe  from  the  evidence  that  at  the  time 
the  plaintiff  J.  W.  E.  claims  to  have  been  injured,  he  was  a 
youth  of  immature  judgment  and  inexperience  in  the  business 
in  which  he  was  employed,  and  that  the  perils,  if  any,  of  his 
undertaking,  were  not  communicated  or  known  to  him,  and 
that  by  reason  of  such  immaturity,  if  any,  of  judgment,  and 
inexperience,  if  any,  and  want,  if  any,  of  information  as  to  the 
perils,  if  any,  of  his  employment,  he  was  incapable  of  under- 
standing the  nature  and  extent  of  the  hazard,  if  any,  to  which 
he  was  subjected,  and  if  you  further  find  that  defendant's  fore- 
man, J.,  knew,  or  could  have  known  by  the  exercise  of  ordinary 
care,  of  the  danger  of  said  pit  falling  in,  and  if  you  further  find 
that  the  failure,  if  any,  of  the  defendant's  said  foreman  to 


v.  United  Oil  Mills,  104  9I  Collins  v.  Weise,  110  Neb  552, 

Ark  489,  149  SW  69,  45  LRA(NS)  194  NW  450. 

372.  See  also  Ittner  Brick  Co.  v.  Kil- 

9°  Duncan  v.   Iowa  Ry.  &   Light  lian,  67  Neb  589,  93  NW  951. 
Co.  (la),  189  NW  793. 
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communicate  to  the  said  J.  W.  E.  such  perils,  if  any,  was  negli- 
gence, and  you  further  find  that  such  negligence,  if  any,  proxi- 
mately  caused  the  plaintiff  J.  W.  E.  to  be  injured,  then  you 
will  find  for  plaintiffs,  unless  you  find  for  the  defendant  as  to 
one  or  both  of  the  plaintiffs  under  some  other  paragraph  of 
this  charge.92 

Wisconsin. 

In  determining  whether  or  not  the  defendant  exercised  due 
care  in  respect  to  giving  the  deceased  a  warning,  you  may 
consider,  if  you  find  that  the  warning  was  given,  the  definite- 
ness  or  lack  of  definiteness  of  such  warning,  its  ambiguity,  if 
any,  or  freedom  from  ambiguity,  its  remoteness  or  lack  of 
remoteness  in  point  of  time  from  the  time  of  probable  contact 
with  such  danger,  and  all  the  other  evidence,  facts,  and  circum- 
stances in  the  case.  The  duty  to  instruct  does  not  go  so  far 
as  to  require  the  master  to  acquaint  the  employee  with  every 
possible  danger  to  which  he  may  be  subjected  in  the  course  of 
his  employment.  The  master  has  the  right  to  assume  that  the 
servant  will  see  and  appreciate  those  dangers  which  are  open 
and  obvious  to  a  person  of  ordinary  comprehension,  and  will  use 
the  knowledge  and  experience  he  has  gained  in  the  course  of 
his  employment.93 

§  2238.    Duty  to  sound  warnings  to  railroad  employees  at  work 
on  track.94 

If  you  believe  that  under  the  rules  of  the  defendant  it  was 
the  duty  of  the  engineer  to  give  a  flag  signal  by  blowing  five 
short  blasts  of  the  whistle  when  the  train  stopped,  or  so  soon 
as  he  knew  the  train  was  going  to  stop ;  and  if  you  further  be- 
lieve that  he  failed  to  give  the  flag  signal  at  the  time  when, 
under  the  rules  of  the  defendant,  he  was  required  to  give  it; 
and  if  you  believe  he  was  guilty  of  negligence  in  failing  to  give 
such  signal,  if  he  failed;  and  if  you  believe  the  negligence,  if 
any,  of  the  engineer  in  failing  to  give  the  signal,  if  he  failed 
so  to  do,  was  the  proximate  cause  of  the  collision,  you  should 
find  for  the  plaintiff.95 

92  Chicago,  R.  I.  &  E.  P.  R.  Co.      2233,  2234,  supra,  and  §§  2245,  2262, 
v.    Easley    (TexCivApp),    149    SW      2263,  infra. 

785.  as  Missouri,  K.   &   T.   R.   Co.  v, 

93  Fidelity  Trust  Co.  v.  Wiscon-      Bodie,   32   TexCivApp    168,  74   SW 
sin  Iron   &   Wire  Works,   145  Wis      100. 

385,  129  NW  615.  See  also  Cincinnati,  N.  0.  &  T.  P. 

94  For    other    instructions    about     R.  Co,  v.  Troxell,  150  Ky  185,  150 
railroad  employees,  see  §§  2214,  2221,      SW  41. 
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§  2239.    Rules  for  government  of  employees. 

Illinois. 

If  the  jury  believe  from  the  testimony  the  rule  or  notice 
of  the  defendant  read  in  evidence,  relating  to  the  use  of  tracks 
by  crews  of  the  plaintiff's  company  in  entering  the  defendant's 
yard  from  the  Terminal  Railroad  Association  yard,  was  habitu- 
ally violated  with  the  knowledge  and  acquiescence  of  the  de- 
fendant, or  was  not  enforced  as  to  the  switching  crew  with 
which  the  plaintiff  worked,  then  the  jury  should  disregard  such 
notice  or  rule  in  considering  the  whole  case.96 

Iowa. 

It  was  the  duty  of  the  defendant  to  use  ordinary  care  and 
prudence  in  making  and  publishing  to  its  employees  sufficient 
and  necessary  rules  for  the  safe  running  of  its  trains  and  for 
the  government  of  its  employees  and  as  great  a  degree  of  care 
for  their  safety,  taking  into  consideration  their  hazardous  em- 
ployment, as  could  be  procured  by  ordinary  care  and  prudence, 
and  the  more  hazardous  the  employment  the  greater  is  the 
degree  of  care  required  by  the  law.97 

Missouri. 

If  you  should  find  from  the  evidence  that  defendant  has 
established  a  rule  prohibiting  its  employees  from  being  upon 
the  pilot  of  the  engine  while  the  same  was  in  motion,  still  if  you 
find  that  deceased,  J.  EL,  just  prior  to  the  time  of  his  death,  was 
attempting  to  uncouple  the  two  cars  from  the  engine,  and  if  you 
find  that  the  handle  of  the  pin  lifter  of  the  engine  was  in  such 
a  position  that  in  order  for  him  to  perform  his  duty  and  uncouple 
said  cars  it  was  necessary  for  him  to  step  upon  the  pilot  or  go 
between  the  engine  and  cars,  and  if  you  find  that  an  ordinarily 
prudent  person  under  similar  circumstances  and  conditions  would 
have  stepped  upon  the  pilot  or  would  have  gone  between  the 
cars  for  the  purpose  of  uncoupling,  and  that  it  was  the  uniform 
custom  within  the  knowledge  and  acquiescence  of  the  superior 
officer  of  the  defendant  for  brakemen  to  step  upon  the  pilot  or 
go  between  the  cars  while  the  same  were  in  motion  on  coupling 
or  uncoupling,  then  the  violation  of  said  rule  by  deceased,  if  you 
find  it  was  violated,  would  not  of  itself  defeat  a  recovery  in 
this  case.98 

96  st.  Louis  Nat.  Stock  Yards  v.          See  also  Brady  v.  Kansas  City,  St. 
Godfrey,  198  111  288,  65  NE  90.  L.  &  C.  R.  Co.,  206  Mo  509,  102  SW 

97  Cooper  v.   Central  R.   Co.,   44  978,  105  SW  1195;  Laughlin  v.  Mis- 
la  134.  souri  Pacific  R.  Co.,  297  Mo  345,  248 

98  Hegberg  v.  St.  Louis  &  S.  F.  SW  949. 
R.  Co.,  164  MoApp  514,  147  SW  192. 
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Texas. 

If  from  the  evidence  you  believe  that  defendant's  agents  had 
given  out  a  rule  or  order  and  instructions  forbidding  J.  W.  and 
employees  similarly  serving  to  use  their  lights  as  he  was  using 
his  lantern  at  the  time  in  question,  but  you  believe  that  such 
requirement  had  been  habitually  violated  and  was  unreasonable, 
as  applied  to  the  work  said  J.  W.  was  then  performing,  and 
that  such  habitual  violation,  if  shown,  was  known  to  defendant's 
agents,  whose  duty  it  was  to  enforce  same,  and  that  they  had 
long  knowingly  acquiesced  in  such  violation,  and  permitted  the 
same  to  be  practically  abandoned,  then  failure  of  said  J.  W,  to 
comply  with  this  requirement  would  not  make  him  contributorily 
negligent  as  a  matter  of  law,  if  he  acted  as  an  ordinarily  prudent 
man  in  his  situation  would  have  done  under  the  same  or  similar 
circumstances." 

§  2240.    Obedience  to  commands  of  superior. 

Indiana. 

If  you  should  find,  however,  that  the  plaintiff  was  injured 
while  engaged  in  the  act  of  obeying  a  special  order  or  a  direct 
command  of  the  section  foreman  to  the  plaintiff  to  do  the 
particular  thing  at  which  the  plaintiff  was  engaged  at  the  time 
of  the  alleged  injury,  in  such  case  plaintiff  will  not  be  held  to 
have  assumed  the  risk,  unless  you  should  further  find  that  the 
known  danger  from  the  defective  jack,  if  any,  was  so  great 
and  imminent  that  a  reasonably  prudent  person  would  not 
assume  such  danger.1 

Missouri. 

If  the  foreman  told  the  plaintiff  to  tighten  up  the  bolt  when 
the  pile  driver  got  "into  clear,"  and  plaintiff  knew,  or  on  account 
of  his  experience  in  working  on  and  about  the  pile  driver  he 
should  have  known,  that  the  words  used  meant  that  it  was  the 
foreman's  intention  to  move  the  pile  driver  immediately,  the 
direction  to  tighten  up  the  bolt  did  not  constitute  a  command 
to  do  so  at  once,  and  plaintiff  was  guilty  of  such  negligence  in 
sitting  down  on  the  bridge  in  a  place  of  danger  from  the  moving 
pile  driver  as  would  preclude  a  recovery,  and  the  verdict  must 
be  for  the  defendant.2 

99  Houston  Belt   &   Terminal   R.  See  also  Davis  v.  Sorrell,  213  Ala 

Co.  v.  Woods  (TexCivApp),  149  SW  191,   104   S   397;   Taylor  v.   Evans, 

372.  102  Ark  640,  145  SW  564;  Seaboard 

1  Chicago,    I.    &    L.    R.    Co.    v.  Air-Line  Ry.  v.  Bishop,  132  Ga  37, 

Younger,   93   IndApp  276,   175  NE  63  SE  785. 

290.  2  £oot  Vm  Quincy,  0.  &  K.  C.  R. 

Co.,  237  Mo  640,  141  SW  610. 
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New  York. 

If  M.  did  give  these  men  orders  to  throw  boards  and 
such  out  of  the  upper  windows  to  the  ground,  and  if  M.  also 
directed  this  plaintiff  to  finish  these  window  sills  by  doing  the 
work  that  he  was  doing  at  the  time  he  was  injured,  which  work 
necessitated  his  putting  his  hands  out  over  the  sill,  it  is  for  you 
to  say  whether  or  not,  from  the  conditions  that  existed  there, 
M.  was  bound  to  anticipate  that  a  board  thrown  from  above 
was  likely  to  fall  on  the  plaintiff.  If  he  was  bound  to  so  antici- 
pate any  such  possibility,  then  he  was  bound  to  adopt  all  suitable 
precaution  to  protect  the  men  working  below.3 

Ohio. 

If  you  find  from  the  preponderance  of  the  evidence  in  this 
case  that  the  plaintiff  had  been  instructed  by  the  defendant  to 
use  the  front  stairs  and  not  the  back  stairs,  and  that  plaintiff 
disobeyed  said  instructions,  and  that  as  a  proximate  result  of 
said  disobedience  plaintiff  met  with  the  accident  of  which  she 
complains  in  this  action,  the  court  says  to  you,  as  a  matter  of 
law,  that  plaintiff  is  not  entitled  to  recover  against  defendant 
and  your  verdict  must  be  for  the  defendant.4 

§  2241.    Assumption  of  risk. 

Connecticut. 

The  servant,  under  the  law  relating  to  master  and  servant, 
assumes  the  ordinary  risks  and  hazards  incident  to  his  employ- 
ment and,  also,  those  risks  and  hazards  of  which  he  has 
knowledge,  either  actual  or  implied,  arising  after  his  employ- 
ment if,  with  the  comprehension  of  the  risks  and  hazards  and 
without  any  promise  that  the  unsafe  condition  shall  be  remedied, 
he  voluntarily  continues  his  employment.  However,  the  servant 
does  not  assume  any  extraordinary  risks  or  hazards  connected 
with  the  employment  but  only  those  which  are  of  an  ordinary 
nature.5 

Nebraska. 

You  are  instructed  that  there  is  no  presumption  that  a  young 
man  16  years  of  age,  who  had  never  had  any  experience  as  a 
farm  laborer,  has  as  much  prudence  and  understanding  as  an 
adult ;  and  where  such  youth  has  been  injured  while  engaged  in 

3  Pitoff  v.  Westinghouse,  Church,          See  also  E.  I.  Du  Pont  de  Nemours 
Kerr  &  Co.,  234  NY  187,  137   NE      &   Co.   v.   Brown,   129  Va  112,   105 
21.  SE  660. 

See  also  Latini  v.  Zavodnick,  254  5  Balla  v.  Lonergan,  143  Conn 
NY  346,  173  NE  217.  197,  120  A2d  705. 

4  Pollock  v.  Reitz,  38  OhApp  487, 
176  NE  478. 
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dangerous  work,  by  driving  over  dangerous  ground  upon  a  load 
of  hay  which  he  has  been  commanded  to  do  by  the  master's 
foreman  in  charge  of  the  work,  it  is  for  the  jury  to  say,  consid- 
ering his  age  and  experience,  whether  he  assumed  the  risk  of 
employment.6 

Wisconsin. 

(1)  If  you  find  that  the  plaintiff  engaged  with  the  defend- 
ant in  the  duty  of  oiling  the  machinery  of  its  sawmill  without 
at  the  time  fully  understanding  or  comprehending  the  dangers 
incident  to  his  business,  yet  if  you  find  that  between  the  time 
of  his  employment  and  the  time  he  was  injured  he  learned  of 
these  dangers,  or  in  the  course  of  his  employment  ought  to 
have  known  of  the  liability  to  accident  by  being  entangled 
in  the  machinery,  as  he  was,  it  is  your  duty  to  find  that  he 
assumed  the  risk  of  such  injury  as  incident  to  his  employment, 
and  you  cannot  attribute  the  accident  to  the  negligence  of  the 
defendant.7 

(2)  If  the  plaintiff  knew  that  there  was  a  rapidly  revolving 
knife  or  knives  at  the  edge  of  the  lower  hopper,  that  his  hand 
was  liable  to  come  in  contact  therewith  in  attempting  to  take 
hold  of  the  hopper,  he  must  be  held  to  have  appreciated  the 
danger  and  assumed  the  risk  in  attempting  to  do  the  work, 
although  by  the  express  direction  of  the  defendant. 

The  true  test  as  to  whether  a  minor  has  assumed  the  ordi- 
nary risks  of  his  employment,  or  is  guilty  of  contributory  negli- 
gence, is  not  whether  he  in  fact  knew  and  comprehended  the 
danger,  but  whether,  under  the  circumstances,  he  ought  to  have 
known  and  comprehended  such  danger.8 

§  2242.    Abolition  of  defense.9 

§  2243.    Master's  negligence. 

When  an  employee  enters  the  service  of  the  master,  he 
assumes  all  risk  naturally  incident  to  his  employment,  but  the 
law  does  not  mean  by  this  that  accidents  and  injuries  occurring 
from  the  failure  of  the  master  to  use  ordinary  care  and  diligence 
in  providing  reasonably  safe  place  and  reasonably  safe  machinery 
and  instruments  for  the  use  of  the  servant,  and  to  use  like  care 
and  diligence  in  providing  such  appliances  as  are  reasonably 
calculated  to  provide  for  his  safety,  and  the  servant  entering 

6  Collins  v.  Weise,  110  Neb  552,  «  Horn  v.  La  Crosse  Box  Co.,  131 
194  NW  450.  Wis  384,  111  NW  522. 

7  Guinard  v.  Knapp-Stout  &  Co.,  9  See  §  2245,  infra. 
90  Wis  123,  62  NW  625,  48  AmSt 

901. 
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such  service  has  the  right  to  presume  that  the  master  has 
discharged  his  duty  in  this  respect.  If  an  injury  is  occasioned 
to  the  servant  because  of  the  failure  of  the  master  to  use 
ordinary  care  to  provide  reasonably  safe  and  suitable  appliances 
for  his  safety  while  in  the  discharge  of  his  duties,  and  such 
negligence  on  the  part  of  the  master,  the  plaintiff  being  himself 
in  the  exercise  of  proper  care,  was  the  proximate  cause  of  the 
injury,  ^the  master  is  liable  to  the  servant  for  damages,  unless 
ttie  plaintiff  knew,  or  in  the  exercise  of  ordinary  care  ought  to 
have  known,  of  said  defect  in  time  to  have  avoided  the  injury.10 

§  2244.    Obvious  dangers. 

Alabama. 

An  employee  is  held  by  the  law  to  the  use  of  ordinary  care 
for  his  own  safety,  so  that  if  he  voluntarily  undertakes  to  do 
work  attended  with  danger  which  is  obvious,  he  impliedly  as- 
sumes the  risk  involved  in  its  execution,  but  it  does  not  follow 
that  he  is  guilty  of  negligence  in  working  merely  because  he 
knows  the  work  to  be  dangerous  without  regard  to  the  degrees 
of  danger  and  risk  involved,  nor  unless  it  be  of  a  degree  which 
would  ordinarily  deter  one  of  ordinary  prudence  from  the 
work. ' J 

Indiana. 

If  you  find  from  the  evidence  that  the  plaintiff's  decedent 
went  upon  the  engine  of  the  defendant,  knowing  that  the  track 
over  which  the  said  engine  was  to  run  was  dangerous  by  reason 
of  being  covered  with  snow  and  ice  to  the  extent  that  it  made 
the  running  of  said  engine  upon  said  track  dangerous  to  the  life 
and  person  of  the  said  decedent,  as  set  out  in  the  complaint, 
and  with  full  knowledge  thereof  said  decedent  continued  upon 
the  engine,  when  he  might  have  safely  left  the  same,  but 
voluntarily  continued  to  remain  upon  the  said  engine  in  the 
operation  thereof  with  the  full  knowledge  of  said  risk,  then  the 
court  instructs  you  that  the  decedent  assumed  such  risk  incident 
to  his  going  upon  and  remaining  upon  said  engine  at  the  time 
his  injury  occurred,  resulting  solely  from  such  risk  of  ice 

10  American    Locomotive    Co.    v.  Southern  R.  Co.,  80  SC  531,  61  SE 

Thornton,  259  F  405.  1016;  Keathley  v.  Chesapeake  &  0. 

See  also  I.  F.  Force  Handle   Co.  R.  Co.,  85  WVa  173,  102  SE  244. 
v.    Hisey,    52    IndApp    235,    96    NE  '  '  Alabama  Steel  &  Wire  Co.  v. 

643;  Alabama  &  V.  R.  Co.  v,  Foun-  Wrenn,  136  Ala  475,  34  S  970. 
tain,    145    Miss    515,    111    S    153;          See  also  Louisville   &  N.  R.   Co. 

Wright  v.  Ding-er  Min.  Co.,  163  Mo  v.  Parker,  223  Ala  626,  138  S  231; 

App    536,    147   SW    213;    Cutler   v.  Southern    Indiana    R.    Co.   v.    Fine, 

Pittsburg-  Silver  Peak  Gold  Min.  Co.,  163  Ind  617,  72  NE  589. 
34  Nev  45,  116  P  418;  Kitchens  v. 
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and  snow,  and  if  you  so  find  from  a  preponderance  of  the  evi- 
dence, the  plaintiff  cannot  recover  from  the  injury  so  caused 
by  such  risk. ' 2 

Missouri. 

A  different  rule  of  law  applies  as  between  the  plaintiff  and 
his  employer,  and  as  between  him  and  the  railway  company, 
touching  the  risks  assumed  by  and  the  degree  of  care  to  be 
exercised  toward  the  plaintiff  in  respect  to  the  charges  of  negli- 
gence made  by  the  plaintiff  against  these  defendants,  respec- 
tively, and  you  are  instructed  that,  as  between  the  plaintiff  and 
the  defendant  U.  I.  &  F.  Co.,  the  plaintiff  assumed  the  risks 
of  injury  from  contact  with  the  wires  in  question  so  far  as 
such  risks  were  obvious,  or  as  discernible  to  him  as  they  were 
to  the  defendant,  the  U.  I.  &  F.  Co.,  and  its  foreman  A.,  by  the 
exercise  of  ordinary  care,  to  the  extent  that  their  respective 
opportunities  for  inspection  of  such  wires  and  knowledge  of 
such  risks  were  equal. ' 3 

Oklahoma. 

The  decedent  assumed  all  ordinary  risk  incident  to  his  em- 
ployment and  all  extraordinary  risks  and  hazards  resulting  from 
the  negligence  of  the  defendant  of  which  he  had  knowledge,  or 
which  were  so  obvious  that  an  ordinary  person  would  have 
understood  such  risks.14 

Washington. 

When  the  parties  do  not  stand  upon  an  equal  footing,  that  is, 
where  the  danger  of  the  place  is  not  obvious  and  apparent  to 
the  servant,  or,  by  the  exercise  of  ordinary  care  and  prudence 
on  his  part,  would  not  have  become  apparent,  then  the  servant 
has  a  right  to  assume  that  the  master  has  furnished  him  with 
a  safe  place  in  which  to  work.  But  where  the  dangers  incident 
to  the  employment  are  alike  open  and  obvious  to  the  master  and 
servant,  or  by  the  exercise  of  ordinary  care  and  prudence 
could  have  been  seen  and  noticed  by  the  servant,  then  the 
parties  are  upon  an  equality,  and  the  servant  assumes  the  risk, 
and  the  master  is  not  liable  for  the  injury  to  the  servant  re- 
sulting therefrom. [  5 

§  2245.    Injuries  to  railroad  employee  in  interstate  com- 
merce. ' 6 

1 2  Jackson  v.  Atwood,  194  Ind  56,  • 5  Harris  v.  Brown's  Bay  Logging 
140  NE  549.  Co.,  57  Wash  8,  106  P  152. 

1 3  Clark  v.  St.  Louis  &  S.  R.  Co.,  ' 6  An  employee  does  not  assume 
234  Mo  396,  137  SW  583.  risk  if  injury  resulted  from  the  neg- 

1 4  Cushing  Ref.  &  Gasoline  Co.  v.  ligence   of   the   carrier's    officers, 
Deshan,  149  Okl  225,  300  P  312.  agents,    or    employees;    or    if    the 
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§  2246.    Servant's  knowledge  of  unsafe  conditions. 

Michigan. 

The  jury  is  instructed  as  a  matter  of  law  that  a  servant 
when  he  enters  the  service  of  an  employer  implicitly  agrees  that 
he  will  assume  all  risks  which  are  obvious  and  naturally  incident 
to  the  particular  service  in  which  he  engages ;  and  if  the  jury 
believe  from  the  greater  weight  of  the  evidence  that  the  injury 
to  the  plaintiff  was  only  the  result  of  one  of  the  risks  ordinarily 
incident  to  the  work  in  which  plaintiff  was  engaged  and  was 
obvious,  and  not  otherwise,  then  he  cannot  recover  in  this 
case,  and  your  verdict  should  be  "No  cause  of  action/'17 

Missouri. 

If  you  believe  from  the  evidence  that  E.  D.  S.  upon  entering 
the  room  where  he  was  injured  fully  appreciated  the  danger  of 
entering  said  room,  then  he  assumed  the  risk  of  injury  resulting 
from  entering  said  room,  and  if  he  did  assume  such  risk  then 
plaintiff  cannot  recover.  In  this  connection  the  court  instructs 
the  jury  that  in  order  for  you  to  find  that  the  said  E.  D.  S. 
assumed  the  risk  of  injury  incident  to  entering  said  room,  you 
must  find  and  believe  from  the  greater  weight  of  the  evidence 
that  the  said  E.  D.  S.  knew  and  also  appreciated  the  danger  to 
which  he  exposed  himself  when  he  entered  said  room. ' 8 

Montana. 

If  a  servant  before  he  enters  the  service  knows,  or  if,  by 
the  exercise  of  ordinary  observation  in  his  department  of  service, 
having  regard  to  his  age  and  experience,  he  can  discover  that 
the  place  where  he  is  at  work  is  unsafe  or  unfit  in  any  particu- 
lar, and  if,  notwithstanding  such  knowledge  or  means  of  knowl- 
edge, he  voluntarily  enters  into  or  continues  in  the  employment 
without  objection  or  complaint,  he  is  deemed  to  assume  the 
risk  of  the  danger  thus  known  or  discoverable  and  to  waive  any 
claim  for  damages  against  the  master  in  case  it  shall  result  in 
injury  to  him.19 

North  Carolina. 

When  the  employee  knows  of  the  defect  and  appreciates  the 
risk  and  danger  attributable  to  it,  then  if  he  continues  in  the 
employment  without  objection  or  without  obtaining  from  the 
employer,  or  his  representative,  an  assurance  that  the  defect 

carrier  violated  a  safety  statute.  45  See  also  Vasby  v.  United  States 

USC  §  54,  45  FCA  §  54.  Gypsum   Co.,  46   Mont  411,   128   P 

' 7  Torpey  v.  Payne,  221  Mich  45,  606. 

190  NW  710.  1 9  Vasby  v.  United   States    Gyp- 

' 8  Stratton    v.    Nafziger    Baking  sum  Co.,  46  Mont  411,  128  P  606. 
Co.  (MoApp),  237  SW  538. 
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will  be  remedied,  the  employee  assumes  the  risk,  even  though 
it  arise  out  of  the  master's  breach  of  duty.20 

Virginia. 

If  the  jury  believe  from  the  evidence  that  the  machine  in 
use  in  this  case  was  defective,  nevertheless,  if  they  further 
believe  that  the  witness  R.,  who  had  been  operating  said  machine, 
was  told  by  T.,  the  plaintiff,  not  to  operate  it  until  it  had  been 
repaired,  and  that  nevertheless  R.  did  operate  it,  and  that  the 
accident  and  injury  to  the  plaintiff  resulted  from  this  operation 
of  the  machine,  the  negligence  which  caused  the  accident  was 
that  of  a  fellow  servant  of  the  plaintiff,  and  they  must  find  for 
the  defendant.2  * 

Wisconsin. 

If  the  plaintiff  knew  that  there  was  a  rapidly  revolving 
knife  or  knives  at  the  edge  of  the  lower  hopper,  that  his  hand 
was  likely  to  come  in  contact  therewith  in  attempting  to  take 
hold  of  the  hopper,  he  must  be  held  to  have  appreciated  the 
danger  and  assumed  the  risk  in  attempting  to  do  the  work, 
although  by  the  express  direction  of  the  defendant.22 

§  2247.    Reliance  on  master's  assurance  of  safety. 

The  servant  has  a  right  to  rely  on  the  assurance  of  the 
master,  if  such  assurance  was  given,  as  to  the  safety  of  the 
machinery,  appliances,  and  place  of  work,  where  the  attention  of 
the  master  has  been  called  to  it,  unless  the  danger  is  so  obvious 
that  no  prudent  man  would  use  such  machinery  or  appliances, 
or  would  work  at  such  place,  or  continue  the  performance  of  his 
duties  in  such  place  of  work.23 

§  2248.    Reliance  on  master's  promise  to  repair. 

When  an  employee  knows  that  the  place  in  which  he  works 
is  unsafe,  and  notifies  the  employer  or  his  agent  of  such  fact,  and 
the  employer  or  his  agent  promises  to  remedy  such  conditions, 
then  the  employee  does  not  assume  the  risk  of  such  unsafe  place 
during  the  time  reasonably  required  for  the  performance  of  the 
employer's  promise,  unless  the  danger  is  so  imminent  that  no  or- 
dinarily prudent  man  would  under  the  circumstances  rely  upon 
such  promise  and  continue  to  do  the  work.24 

20  Stmnks  v.  Payne,  184  NO  582,  23  Reiter-Connolly    Mfg.     Co.    v. 

114  SE  840.  Hamlin,  144  Ala  192,  40  S  280. 

2 'American    Locomotive    Co.    v.  24  American    Locomotive    Co.    v. 

Thornton,  259  F  405.  Thornton,  259  F  405. 

22  Horn  v.   La   Crosse   Box   Co., 
131  Wis  384,  111  NW  522. 
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§  2249.    Work  outside  line  of  employment. 

If  you  find  that  the  task  at  which  the  plaintiff  was  working 
when  the  accident  occurred  was,  under  all  the  circumstances  of 
the  case^one  of  special  danger,  then  such  knowledge  of  danger 
as  plaintiff  may  have  acquired  at  the  usual  tasks  of  his  em- 
ployment does  not  necessarily  raise  the  presumption  that  he 
knew  of  such  special  danger.  A  servant  directed  to  undertake 
work  outside  of  that  which  he  is  engaged  to  do  is  not  presumed 
to  be  aware  of  its  peculiar  risks  and,  therefore,  if  the  master 
does  not  fully  explain  them  to  the  servant  before  putting  him 
at  such  new  work,  the  servant  is  entitled  to  assume  that  it  has 
no  greater  risks  than  those  which  attach  to  his  regular  work.25 

§  2250.    Fellow-servant  doctrine. 
Alabama. 

If  you  believe  the  evidence  in  this  case,  you  cannot  find  a 
verdict  in  favor  of  plaintiff  on  account  of  an  act  or  failure  to  act 
on  the  part  of  the  witness  R.26 

Michigan. 

Any  negligence  of  the  section  men,  on  the  gondola  car,  or 
either  of  them,  at  the  time  in  question,  would  be  the  negligence 
of  the  defendant.  And  if  such  negligence  was  the  proximate 
cause  of  the  injury  in  question,  then  the  plaintiff  is  entitled  to 
recover.27 

North  Dakota. 

You  are  instructed  that  if  you  find  that  one  of  the  defendants 
was  an  employee  of  the  other  defendant,  then  his  employer  is 
liable  for  any  acts  of  negligence  committed  by  the  employee 
while  acting  in  the  scope  of  his  employment.28 

Texas. 

If  you  find  and  believe  from  the  evidence  that  any  fellow 
servant  or  fellow  servants  of  plaintiff  failed  to  exercise  ordinary 
care  for  his  safety  on  the  occasion  of  his  being  injured,  and  that 
such  failure  or  failures,  if  any,  proximately  caused  plaintiff  to 
be  injured,  then  you  will  find  for  the  defendant  unless  such 
failure  or  failures,  if  any,  concurred  with  the  negligence,  if  any, 
of  the  defendant,  as  hereinbefore  defined,  and  unless  such  con- 

25  Peterson  r.  California  Cotton  26  Bradley  v.  Beaton,  208  Ala  582, 
Mills  Co.,  20  CalApp  751,  130  P  94  S  767. 

169.    The  instruction  is  not  open  to          27  Sunaner  v.  Ann  Arbor  R.  Co., 
criticism  on  the  ground  that  it  as-      235  Mich  293,  209  NW  184. 
sumes  facts  not  proved.  28Dassinger  v.   Kuhn    (ND),   87 

NW2d  720. 
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curring  negligence,  if  any,  on  the  part  of  the  defendant  proxi- 
mately  caused  plaintiff  to  be  injured.29 

§2251.    Duty  to  employ  capable  and  careful  fellow  serv- 
ants. 
Texas. 

If  you  believe  from  the  evidence  that  J.  A.  H.  was  in  the 
employ  of  defendant,  at  the  time  he  was  injured,  with  the  knowl- 
edge and  acquiescence  of  his  father,  J.  P.  H.,  and  you  further 
believe  from  the  evidence  that  E.  P.  was  guilty  of  negligence 
which  caused  injuries  to  said  J.  A.  H.,  and  that  E.  P.,  prior  to  said 
time,  was  a  careless,  negligent,  and  unsuitable  person  for  said 
J.  A.  H.  to  work  with,  and  that  said  J.  A.  H.  had  notice  of  this 
prior  to  the  time  he  was  injured,  you  will  find  in  favor  of  the 
defendant.30 

Wisconsin. 

You  are  instructed  that  the  duty  of  the  defendant  was  to  use 
ordinary  care  and  diligence  in  respect  to  employing  competent 
servants,  having  regard  always  to  the  character  of  the  particular 
service  and  the  consequences  that  might  result  from  incompet- 
ency  in  such  service.  If  the  defendant  exercised  such  care  and 
diligence  in  retaining  in  its  employ  B.  L.  at  the  time  of  the 
accident,  the  defendant  was  not  guilty  of  negligence  in  so  doing, 
notwithstanding  the  fact  that  R.  L.  may  have  been  incompetent 
at  such  time,  and  notwithstanding  the  fact  that  an  injury  to 
the  plaintiff  may  have  resulted  by  reason  of  such  incompe- 
tency.3 ' 

§  2252.    Vice-principals. 

Alabama. 

If  you  believe  from  the  evidence  that  the  injury  complained 
of  was  caused  by  the  negligence  of  defendant's  superintendent 
while  he  was  in  discharge  of  the  duties  of  such  superintendent 
or  that  the  injury  was  caused  by  the  negligence  of  a  person, 
to  wit,  A.  R.,  who  was  delegated  with  the  authority  by  the 
defendant  to  give  the  order  complained  of,  and  if  you  believe 
from  all  the  evidence  that  the  order  was  negligently  given  and 
that  the  act  of  negligence  charged  in  the  complaint  was  the 

29  Southwestern  States  Portland  See  also  Caldwell  v.  Seaboard  Air 

Cement  Co.  v.  Riser  (TexCivApp),  Line  Ry.,  73  SO  443,  53  SE  746; 

137  SW  1188.  Galveston,  H.  &  S.  A.  R.  Co.  v. 

See  also  Klofski  v.  Railroad  Sup-  Henning  (TexCivApp),  39  SW  302. 

ply  Co.,  235  111  146,  85  NE  274.  3  •  Odegard  v.  North  Wisconsin 

3°  Texas  &  P.  Ry.  Co.  v.  Hervey  Lbr.  Co.,  130  Wis  659,  110  NW  809. 
(TexCivApp),  89  SW  1095. 
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proximate  cause  of  plaintiff's  intestate's  death,  and  without  any 
greater  want  of  care  and  skill  on  the  part  of  plaintiff's  intestate 
than  was  reasonably  to  be  expected  from  a  person  of  ordinary 
care  and  prudence  and  skill  in  the  situation  in  which  plaintiff's 
intestate  found  himself,  the  plaintiff  was  entitled  to  recover.32 

Illinois. 

Where  a  master  confers  authority  upon  one  of  his  employees 
to  take  charge  and  control  of  a  certain  class  of  workmen  in 
carrying  on  some  particular  branch  of  his  business,  such  em- 
ployee, in  governing  and  directing  the  movements  of  the  men 
under  his  charge,  with  respect  to  that  branch  of  the  business  is 
the  direct  representative  of  the  master  and  is  not  a  mere  fellow 
servant,  and  all  the  commands  given  by  him  within  the  scope 
of  his  authority  are,  in  law,  the  commands  of  the  master,  and 
if  he  is  guilty  of  a  negligent  and  unskilful  exercise  of  his  power 
and  authority  over  the  men  under  his  charge,  it  is  in  law  the 
same  as  'though  the  master  himself  were  guilty  of  such  con- 
duct.33 

§2253.    Rule  applicable  where  injury  received  in  a  sister 

state. 

If  the  accident  had  occurred  in  North  Carolina,  under  a  con- 
tract of  employment  in  South  Carolina,  and  if  the  injured  party 
returns  here  to  sue  on  contract,  the  case  is  governed  by  the 
fellow-servant  law  here.34 

§  2254.     Contributory  negligence. 
Alabama. 

Under  the  law  reasonable  care  and  diligence  are  required  at 
the  hands  of  plaintiff's  intestate,  and  it  also  exacts  at  the  hands 
of  the  defendants  the  same  measure  of  diligence  and  requires  at 
their  hands  the  use  of  reasonable  care  and  diligence  in  prevent- 
ing injury  to  any  one  employed  by  them;  and  while  the  law 
requires  this  reasonable  care  and  diligence  on  the  part  of  de- 
fendant, it  does  not  exempt  the  person  injured  from  the  same 

32Reiter-Connolly  Mfg.  Co.  v.  33  Illinois  Steel  Co.  v.  Hanson,  97 
Hamlin,  144  Ala  192,  40  S  280.  IllApp  469,  affd.  195  111  106,  62  NE 

See  also  Turnbull  v.  New  Orleans      918. 

&  C.  R.  Co.,  120  F  783;  Chicago,  B.          See  also  Loretta  v.  Columbia  Can 
&  Q.  R.  Co.  v.  Pollard,  53  Neb  730,      Co.  (MoApp),  246  SW  997, 
74  NW  331;   Galveston,  H.  &  S.  A,          34Caldwell  v.  Seaboard  Air  Line 
R.  Co.  v.  Henning  (TexCivApp),  39      Ry.,  73  SO  443,  53  SE  746. 
SW  302.  See  also  Harrill  v.  South  Carolina 

&   G.   E.   R.   Co.,    135  NC   601,   47 
SE  730. 
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degree  of  diligence  and  care  in  discharging  the  duty  of  his  em- 
ployment.35 

Connecticut. 

I  shall  not  stop  to  comment  upon  the  conduct  of  the  plaintiff 
which  the  defendants  have  claimed  constitutes  contributory  neg- 
ligence on  her  part.  It  was  her  duty  to  act  as  a  reasonably 
prudent  person  would  have  acted  under  the  same  circumstances 
and  conditions ;  and  if  she  failed  to  act  as  a  reasonably  prudent 
person  would,  then  she  was  guilty  of  contributory  negligence. 
You  should  consider  all  the  evidence  as  to  her  conduct,  and  then 
ask  yourselves  the  question,  "Did  she  conduct  herself  as  a  reason- 
ably prudent  person  would  have  done  under  the  same  circum- 
stances ?"  So  that  you  have,  on  the  issues  of  liability  here,  three 
main  inquiries.  First:  "Were  these  defendants  negligent?" 
Second :  "Was  their  negligence  a  proximate  cause  of  the  plain- 
tiff's injuries?"  Third:  "Was  the  plaintiff  guilty  of  contribu- 
tory negligence?"36 

Indiana. 

If  you  find  from  a  preponderance  of  the  evidence  in  this  case 
that  the  defendant  failed  to  comply  with  certain  provisions  of 
the  factory  act  applicable  to  this  case  as  have  heretofore  been 
set  forth  in  these  instructions,  then  you  are  instructed  that  said 
defendant  cannot  defend  this  action  upon  the  ground  that  the 
plaintiff,  T.  H.,  did  some  act  of  the  acts,  in  connection  with  her 
employment,  that  contributed  to  the  injuries  of  which  she  com- 
plains.37 

Mississippi. 

The  court  instructs  the  jury  for  the  defendant  that  if  they 
believe  from  the  evidence  that  the  place,  where  the  plaintiff 
claims  to  have  fallen  and  been  injured,  was  not  along  a  way 
prepared,  kept,  and  maintained  by  the  defendant  for  its  em- 
ployees to  travel  when  going  to  and  from  their  work,  and  not 
along  a  way  customarily  used  by  the  servants  in  passing  to  and 
from  their  work  in  the  course  of  their  employment,  but  was 
on  and  adjacent  to  a  way  prepared  and  used  for  other  purposes, 
the  jury  should  find  for  the  defendant,  although  they  may 
believe  from  the  evidence  that  the  way  in  question  was  occa- 
sionally used  by  the  employees  for  convenience  as  a  means  of 

35  Reiter-Connolly  Mfg.  Co.  v.  36  Balla  v.  Lonergan,  143  Conn 
Hamlin,  144  Ala  192,  40  S  280.  197,  120  A2d  705. 

See  also  Alabama  Steel  &  Wire  37  National  Rolling  Mill  Co.  v. 
Co.  v.  Wrenn,  136  Ala  475,  34  S  970.  Heishman,  80  IndApp  673,  141  NE 

470. 
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egress  and  ingress,  and  that  the  same  was  not  a  reasonably  safe 
way.38 

Missouri. 

If  you  find  and  believe  from  the  evidence  that  J.  H.  was  not 
using  ordinary  care  and  exercising  ordinary  prudence  at  the 
time  and  place  of  his  injury,  and  that  the  failure  to  use  such 
care  and  prudence  directly  contributed  to  cause  his  injury  result- 
ing in  his  death,  then  you  will  find  for  defendant,  and  you  are 
instructed  that  ordinary  care  is  such  care  as  would  be  used  by 
an  ordinarily  prudent  person  under  the  same  or  similar  circum- 
stances.39 

Virginia. 

If  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
operating  a  drill  upon  the  occasion  of  his  injury,  and  that  the 
drill  became  jammed  in  the  engine  frame  through  which  the 
plaintiff  was  drilling  a  hole,  and  that  the  plaintiif,  in  order  to 
dislodge  the  drill,  struck  it  with  a  hard  steel  hammer,  causing  a 
piece  of  steel  to  fly  off  and  injure  the  plaintiff's  eye,  and  that 
the  plaintiff  knew,  or  by  the  exercise  of  ordinary  care  should 
have  known,  that  this  was  a  dangerous  way  of  extricating  the 
drill,  and  if  the  jury  shall  further  believe  from  the  evidence  that 
there  were  other  ways  of  doing  the  work  which  were  reasonably 
safe  of  which  the  plaintiff  knew  or  could  have  discovered  by  the 
exercise  of  ordinary  care,  none  of  which  the  plaintiff  adopted 
or  attempted  to  adopt,  then  the  plaintiff  was  guilty  of  contribu- 
tory negligence.40 

Wisconsin. 

(1)  It  is  the  duty  of  the  plaintiff  to  look  at  the  machinery 
about  which  he  is  employed  to  work,  and  to  apprise  himself  of 
any  danger  afforded  by  the  machinery  itself  and  which  he  could 
have  discovered  or  ought  to  have  discovered  by  a  proper  exam- 
ination thereof  or  by  the  use  of  his  sight  and  other  senses ;  and 
if  he  failed  during  the  course  of  his  employment,  and  while 
engaged  in  the  task  of  oiling  the  machinery,  to  apprise  himself 
of  the  dangers  which  he  ought  to  have  seen,  then  the  plaintiff 
was  not  in  the  exercise  of  ordinary  care  or  prudence,  and  it  is 
your  duty  to  so  find.41 

38  J.    J.    Newman    Lbr.    Co.    v.  40  Chesapeake  &  0.  R.  Co.  v.  Mi- 
Bogg*s,  146  Miss  440,  111  S  562.  zelle,  136  Va  237,  118  SE  241. 

39  Hegberg  v.  St.  Louis  &  S.  F.  4I  Guinard  v.  Knapp-Stout  &  Co., 
R.  Co.,  164  MoApp  514,  147  SW  192.  90  Wis  123,  62  NW  625,  48  AmSt 

See   also   Evans   v.    General   Ex-      901. 
plosives  Co.,  293  Mo  364,  239  SW 
487. 
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(2)  In  considering  and  answering  the  fifth  question  you  are 
instructed  that,  whatever  the  condition  of  the  light  may  have 
been  at  the  time  and  place  of  the  accident  to  the  plaintiff,  that 
was  a  condition  which  he  could  at  once  perceive  and  was  bound 
to  take  notice  of  when  he  went  there.    He  was  bound  to  use  his 
senses  and  his  faculties  to  observe  such  apparent  condition. 
And  if  you  find  that  the  light  at  that  time  and  place  was  not 
reasonably  sufficient,  but  nevertheless  the  plaintiff  assumed  to 
work  there,  and  by  reason  of  such  insufficiency  of  the  light  was 
injured,  this  you  may  consider  together  with  all  the  other  facts 
and  circumstances  shown  in  the  evidence  as  bearing  upon  the 
plaintiff's  contributory  negligence.42 

(3)  The  plaintiff  owed  a  duty  to  use  ordinary  care  for  his 
own  safety,  and  to  that  end  to  observe  the  conditions  surround- 
ing him  while  at  work,  and  the  structures  surrounding  him,  and 
the  dangers  which  were  open  and  obvious  to  him  if  he  were 
using  reasonable  care  and  caution  for  his  own  safety,  and  to 
thereupon  use  the  care  of  an  ordinarily  prudent  workman  to 
so  carry  on  his  own  work  as  to  guard  against  injury  to  himself, 
so  far  as  by  such  reasonable  care  he  could  protect  himself. 

In  other  words,  he  was  under  obligation  to  use  for  his  own 
safety  all  such  care  and  caution  as  an  ordinarily  prudent  intel- 
ligent workman  ordinarily  uses  under  like  circumstances.  You 
are  here  to  say  whether  he  failed  to  use  that  degree  of  care. 

(4)  If  the  jury  become  convinced  from  the  evidence  that  the 
plaintiff  was  warned  of  the  danger  of  any  contact  with  the  elec- 
tric coils  in  question,  or  that  he  knew,  from  his  own  experience,  of 
such  danger,  that  is  a  circumstance  to  be  considered  upon  the 
question  whether  he  failed  to  use  ordinary  care  for  his  own 
safety  when  he  so  assisted  in  handling  the  guy  wire  as  to  bring 
it  into  contact  with  a  coil. 

If  he  did  know  of  the  danger  in  question,  that  fact  did  not 
of  itself  alone  make  him  lacking  in  ordinary  care  for  his  own 
safety  because  he  continued  to  work  in  proximity  to  the  sub- 
station. But  his  knowledge,  such  as  he  possessed,  is  a  circum- 
stance to  be  considered  in  deciding  whether  he  was  lacking  in 
care  of  his  own  safety.43 

§  2255.    Disregard  of  warnings. 

Missouri. 

If  the  foreman  told  the  plaintiff  to  tighten  up  the  bolt  when 
the  pile  driver  got  "into  clear/'  and  plaintiff  knew,  or  on  account 
of  his  experience  in  working  on  and  about  the  pile  driver  he 

42  Walker  v.  Simmons  Mfg.  Co.,  43  Neitzke  v.  Kraft-Phenix  Dair- 
131  Wis  542,  111  NW  694.  ies,  214  Wis  441,  253  NW  579. 
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should  have  known,  that  the  words  used  meant  that  it  was  the 
foreman's  intention  to  move  the  pile  driver  immediately,  the 
direction  to  tighten  up  the  bolt  did  not  constitute  a  command 
to  dp  so  at  once,  and  plaintiff  was  guilty  of  such  negligence 
in  sitting  down  on  the  bridge  in  a  place  of  danger  from  the 
moving  pile  driver  as  would  preclude  a  recovery,  and  the  verdict 
must  be  for  the  defendant.44 

Texas. 

If  you  believe  from  the  evidence  that  plaintiff  was  warned 
by  defendant  not  to  climb  the  poles  then  being  erected,  but  to  use 
a  ladder  in  the  construction,  and  that  plaintiff  disregarded  such 
warning,  if  any,  and  did  climb  the  pole,  if  he  did  so ;  and  should 
you  further  believe  that  in  the  climbing  of  such  pole  plaintiff 
was  himself  guilty  of  negligence,  and  that  same  proximately 
contributed  to  his  injury,  then  in  such  case  plaintiff  could  not 
recover,  and  you  should  find  for  the  defendant.45 

If  the  plaintiff  was  warned  against  raising  the  gate  in  getting 
off  the  car,  either  by  posted  sign  or  by  word  of  mouth,  and,  con- 
trary to  such  warning,  raised  the  gate,  and  such  act  contributed 
proximately  to  produce  his  injury,  then  such  act  constituted 
want  of  ordinary  care  on  his  part  that  contributed  proximately 
to  his  injury.  The  effect,  in  this  respect,  of  the  sign  "Do  not 
raise  the  gate"  on  the  gate,  or  other  gates,  facing  outwards,  if 
you  find  such  a  sign  was  up  at  the  time  of  or  prior  to  the 
injury,  is  for  you  to  determine.  If  you  find  that  the  natural  and 
reasonable  effect  of  such  sign,  if  you  find  it  had  been  posted,  was 
to  warn  against  raising  the  gate  in  getting  off  the  elevator,  then 
the  plaintiff  must  be  held  to  have  had  knowledge  of  the  danger 
to  him  of  such  act,  and  to  have  been  guilty  of  contributory 
negligence  if  he  raised  the  gate  and  such  act  contributed  proxi- 
mately to  produce  his  injury.46 

§  2256.    Reasonable  diligence  to  be  exercised  by  employees. 

Alabama. 

The  fact,  if  it  be  a  fact,  that  the  duty  of  inspecting  the  rooms 
of  a  mine  devolved  on  the  mine  foreman  or  fire  boss,  one  or 
both,  did  not  excuse  plaintiff  from  examining  his  working  place 
before  commencing  work  or  seeing  that  said  working  place  was 
safe.47 

44  Root  v.  Quincy,  0.  &  K.  C.  R.  46  Vogel     v.     Herzfeld-Phillipson 
Co.,  237  Mo  640,  141  SW  610.  Co.,  148  Wis  573,  134  NW  141. 

45  Abilene  Light  &  Water  Co.  v.  47  Sloss-Skeffield  Steel  &  Iron  Co. 
Robinson     (TexCivApp),     146     SW  v.  Jones,  207  Ala  7,  91  S  808. 

1052  See  also  Bradley  v.   Deaton,  208 

Ala  5&2,  94  S  767. 
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Iowa. 

"Reasonable  diligence,"  as  used  in  these  instructions  and  as 
meant  by  them,  is  such  diligence  as  a  man  of  ordinary  care  and 
prudence,  desiring  work,  would  make,  under  the  circumstances 
surrounding  plaintiff,  at  said  place,  to  get  it.  In  other  words, 
the  reasonable  diligence  that  plaintiff  should  have  made  at  said 
place  to  obtain  employment  is  such  care  or  diligence  as  such  a 
man  at  such  a  place,  desiring  work,  would  ordinarily  and  reason- 
ably make  to  get  it.  As  to  what  such  effort  or  diligence  is  in 
this  case,  you  are  to  determine  from  the  facts  and  circumstances 
surrounding  the  matter  at  the  time  in  question.48 

Michigan. 

If  you  find  from  the  evidence  that  the  plaintiff  acted  upon 
sudden  boyish  impulse  to  open  the  blower  pipe  on  this  husking 
machine  on  this  day  in  question,  and  put  his  hand  in  the  pipe 
to  take  out  shredded  corn  husks,  without  any  direction  from 
the  defendant  to  do  so,  and  there  being  nothing  to  apprise 
defendant  that  plaintiff  was  about  to  do  so,  and  in  disobedience 
of  instructions  to  keep  away  from  the  machine  given  him  by  his 
parents  and  defendant,  and  while  in  the  act  received  injuries  to 
his  hand  which  made  it  necessary  to  amputate  it,  then  the 
plaintiff  cannot  recover  damages  from  defendant  because  of 
his  injury  so  sustained,  and  your  verdict  in  that  event  should 
be  "Not  guilty."49 

Texas. 

If  you  believe  that  at  the  time  of  the  collision  the  plaintiff 
was  exercising  ordinary  care  for  his  own  safety,  then  in  that 
event  you  will  find  for  the  plaintiff,  unless  you  find  for  the 
defendant  under  the  other  issues  submitted  to  you.50 

§  2257.    Presumption  of  exercise  of  due  care. 

The  law  presumes  that  the  deceased  was  exercising  ordinary 
care  at  the  time  of  his  injury,  with  a  view  to  his  own  safety. 
However,  there  is  no  liability  on  the  part  of  the  defendant  com- 
pany without  proof  of  its  negligence  which  was  the  proximate 
cause  of  the  death  in  question.  The  fact  that  an  accident  hap- 
pened raises  no  presumption  that  either  party  thereto  was  negli- 
gent, but  the  specific  act  of  negligence  alleged  in  the  petition 
must  be  proved  by  the  preponderance  of  the  evidence.51 

48Gillespie    v.    Ashford,    125    la  5°  Missouri,   K.   &   T.   R.    Co.   v. 

729,  101  NW  649.  Bodie,   32   TexCivApp   168,   74   SW 

49  Leach  v.  Leach,  226  Mich  323,  100. 

197  NW  364.  * «  Engel  v.  Chicago,  B.  &  Q.  R. 

See  also  Noble  v.  Detroit  Taxicab  Co.,  Ill  Neb  21,  195  NW  523. 
&  Transfer  Co.,  226  Mich  140,  197 
NW  556. 
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§  2258.    Care  in  escaping  impending  danger. 

^  If  one,  by  the  negligence  of  another,  has  been  placed  in  a 
situation  of  apparent  imminent  peril,  he  is  not  required,  in  at- 
tempting to  escape  therefrom,  to  use  the  judgment  and  discre- 
tion that  is  required  of  him  when  not  dominated  by  terror  or 
impending  danger.  And  if  you  believe  from  the  evidence  that 
plaintiff,  through  the  negligence  of  defendant,  was  in  a  position 
where,  under  the  circumstances  shown  in  evidence,  he  might 
and  did  reasonably  apprehend  peril  from  falling  timbers  and 
had  no  time  or  opportunity  to  deliberate,  and  while  exercising 
such  care  to  avoid  the  peril  as  a  person  of  ordinary  prudence 
would  usually  exercise  under  similar  circumstances,  he  ran  under 
the  falling  timbers  and  was  injured  by  them,  then  the  fact  that 
he  ran  under  said  timbers  instead  of  away  from  them,  will  not 
constitute  contributory  negligence  on  the  part  of  the  plaintiff, 
even  if  you  believe  from  the  evidence  that,  if  he  had  not  run 
under  the  timbers,  or  had  chosen  another  means  of  escape,  he 
would  not  have  been  injured.52 

§  2259.    Care  to  observe  dangers. 

In  considering  the  fifth  question,  as  to  whether  or  not  there 
was  any  want  of  ordinary  care  on  the  part  of  the  plaintiff  which 
contributed  to  his  injury,  you  are  instructed  that  plaintiff  was 
bound  to  exercise  his  senses,  his  experience,  and  his  general 
knowledge  of  the  place  in  which  he  was  performing  his  work, 
in  order  to  avoid  danger  which  he  either  knew,  or  ought  to  have 
known  in  the  light  of  his  age,  experience  in  the  same  room  and 
building  in  which  he  had  been  engaged  for  over  three  years 
before  he  was  injured,  and  his  general  knowledge  and  experience 
in  life ;  and,  if  he  failed  to  do  so  and  thereby  contributed  even 
to  a  slight  degree  to  the  injuries  which  he  received,  your  answer 
to  the  fifth  question  must  be  "Yes."53 

§  2260.    Encountering  obvious  dangers. 

Alabama. 

If  the  jury  believe  from  the  evidence  that  the  plaintiff's  intes- 
tate knew  of  the  location  of  the  wire  which  caused  his  death, 
and  of  the  danger  therefrom,  and  if  the  jury  believe  from  the 
evidence  that  the  death  of  the  plaintiff's  intestate  was  proxi- 
mately  due  to  his  inattention,  indifference,  absentmindedness, 
or  forgetfulness  of  the  presence  and  danger  of  said  wire,  then 
their  verdict  must  be  for  defendant.54 

52  Feddeck  v.  St.  Louis  Car  Co.,  54  Roberts  v.  Tennessee  Coal,  Iron 
125  MoApp  24,  102  SW  675.  &  R.  Co.,  255  F  469. 

«3  Walker  v.  Simmons  Mfg.  Co., 
131  Wis  542,  111  NW  694. 
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Arkansas. 

If  you  find  from  the  evidence  in  this  case  that  at  the  time 
the  deceased,  T.  T.,  was  attempting  to  put  the  belt  on  the  driving 
pulley,  his  shirt  sleeve  became  entangled  in  the  belt  of  the 
shaft  of  the  driving  pulley  on  account  of  the  negligence  or 
inattention  upon  the  part  of  the  deceased,  T.  T.,  and  further 
find  that  said  negligence,  if  any  there  was,  was  the  proximate 
cause  of  his  death,  then  your  verdict  should  be  for  the  defend- 
ant.85 

Missouri. 

If  you  find  and  believe  from  the  greater  weight  of  the  evi- 
dence that  E.  D.  S.,  in  entering  the  room  in  which  he  was  injured, 
failed  to  exercise  the  care  which  a  reasonably  prudent  person 
would  have  exercised  under  like  or  similar  circumstances,  then 
he  was  guilty  of  contributory  negligence,  and  your  verdict  should 
be  for  the  defendant.  In  this  connection  the  court  instructs 
you  that  if  you  believe  from  the  evidence  the  said  E.  D.  S.  was 
ordered  to  enter  the  room  in  question  in  the  course  of  his  em- 
ployment by  a  person  acting  for  defendant,  and  that  said  person 
had  charge  and  supervision  of  the  work  upon  which  said  E.  D.  S. 
was  employed,  then,  before  you  can  find  said  E.  D.  S.  guilty  of 
contributory  negligence,  you  must  find  and  believe  from  the 
greater  weight  of  the  evidence  that  the  said  E.  D.  S.  knew  of  the 
danger  of  entering  said  room,  or  that  said  danger  was  so  glaring 
and  obvious  that  a  reasonably  prudent  person  would  not  have 
undertaken  to  enter  such  room.56 

South  Carolina. 

If  the  belt  was  so  rotten  and  defective,  so  obviously  dangerous 
as  claimed  on  the  part  of  the  plaintiff,  and  he  went  and  picked  it 
up,  and  it  was  such  a  belt  that  any  reasonable  man  could  see  was 
defective,  and  he  deliberately  put  it  on  a  moving  piece  of  ma- 
chinery, regardless  of  any  rule,  or  any  instructions,  if  any,  you 
would  have  to  say  from  the  testimony  whether  or  not  he  exer- 
cised, under  the  circumstances,  the  care  a  reasonable  man  would 
have  done  in  putting  a  belt  on  a  moving  piece  of  machinery, 
and  the  question  then  would  be:  Could  he  recover  if  he  had 
seen,  or  could  have  seen,  that  it  was  a  defective  belt?  And  that 
comes  under  the  head  of  contributory  negligence.57 

§  2261.    Reserved. 

§2262.    Railroad  employees.58 

85  Thompson  v.  Southern  Lbr.  Co.,  67  Dover  v.  Lockhart  Mills,  86  SC 

104  Ark  196,  148  SW  537.  229,  68  SE  525. 

56  Stratton  v.  Nafziger  Baking  5S  Under  the  Federal  Employers' 

Co.  (MoApp),  237  SW  538.  Liability  Act,  45  USC  §53,  FCA  46 
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The  court  charges  you  that  if  you  believe  from  the  evidence 
that  the  injuries  sustained  by  the  plaintiff  happened  to  him  by 
a  mere  accident,  or  that  the  sole  proximate  cause  of  his  injuries 
was  his  own  negligence  then  your  verdict  must  be  for  the 
defendant. 

^  You  are  further  instructed  that  the  law  required  the  plain- 
tiff to  exercise  reasonable  care  for  his  own  safety  by  properly 
balancing  himself  upon  said  ladder  and  by  keeping  a  proper  grip 
on  the  treads  of  the  ladder  from  which  he  fell.  You  are  further 
instructed  that  if  you  believe  from  a  preponderance  of  the 
evidence  that  the  sole  proximate  cause  of  the  plaintiiFs  injuries 
was  his  failure  to  exercise  reasonable  care  for  his  own  safety 
under  all  the  circumstances,  then  your  verdict  must  be  for  the 
defendant  and  against  the  plaintiff  "no  cause  for  action."59 

§  2263.     Comparative  negligence. 

The  act  of  Congress  [Federal  Employers'  Liability  Act,  45 
USC,  §  51  et  seq.,  FCA  45,  §  51  et  seq.],  further  provides  that 
the  fact  that  the  injured  employee  may  have  been  guilty  of 
contributory  negligence,  if  any,  does  not  bar  a  recovery,  but 
under  such  circumstances  the  damages  shall  be  diminished  in 
proportion  to  the  negligence  attributable  to  such  employee.  You 
are  therefore  instructed  that  if,  from  the  preponderance  or 
greater  weight  of  the  evidence  in  this  case,  you  find  that  the 
defendant  was  guilty  of  one  or  more  of  the  charges  of  negligence 
alleged  in  plaintiff's  complaint,  and  further  find  from  the  pre- 
ponderance or  greater  weight  of  the  evidence  in  this  case  that 
plaintiff  was  guilty  of  negligently  contributing  to  his  injury, 
then,  plaintiff's  contributory  negligence,  if  any,  does  not  bar 
him  from  recovering  in  this  action,  but  will  affect  any  damages 
he  is  entitled  to  recover,  lessening  such  damages,  if  any,  to  the 
extent  that  his  negligence,  if  any,  contributed  to  this  accident.60 

§  2264.     Burden  of  proof* 

Alabama. 

The  burden  is  upon  the  plaintiff  to  reasonably  satisfy  you 
from  the  evidence  that  M.  H.,  at  the  time  he  was  burned,  was  in 
his  proper  place,  and,  if  you  believe  from  the  evidence  that 

§  53,    contributory    negligence    does  court  held  that  this  instruction  was 

not  bar  recovery,  but  does  diminish  not  one  on  contributory  negligence 

damages;  there  can  be  no  contribu-  and    therefore    was    in    compliance 

tory    negligence,    however,    if    the  with   the   Safety   Appliance   Act  of 

carrier's  violation  of  a  safety  stat-  1910,  §  2,  45  USC  §  11,  FCA  45  §  11. 

ute,  contributed  to  the  injury.    See  6OAvance   v.    Thompson,   320    111 

§  2263,  infra.  App  406,  51  NE2d  334. 

59  Wilson  v.  Union  Pacific  R.  Co., 
119   Utah   632,   231   P2d   715.    The 
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he  entered  room  51  for  the  purpose  of  getting  his  tools,  and  after 
T.  had  instructed  him  not  to  do  so,  then  I  charge  you  that  plain- 
tiff cannot  recover.61 

Illinois. 

In  order  to  recover  in  this  case,  the  plaintiff  must  have  proved 
by  a  preponderance  of  the  evidence  not  only  that  it  was  not 
within  the  scope  of  his  employment  to  be  assisting  at  the  work 
he  was  engaged  in  at  the  time  of  his  injury,  but  also  that  some 
servant  of  defendant  was  guilty  of  some  act  of  negligence  which 
caused  plaintiff's  injury.62 

Mississippi. 

The  court  instructs  the  jury  for  and  on  behalf  of  the  de- 
fendants McA.  and  McL.  that  before  the  plaintiff  can  recover 
in  this  case  the  burden  of  proof  lies  upon  him  to  establish  to 
your  satisfaction  from  a  preponderance  of  the  evidence  that  at 
the  time  he  was  injured  he  was  situated  in  the  performance  of 
his  duty  at  some  place  so  near  the  wall  of  the  building  as  to  be 
in  danger  of  falling  concrete  therefrom;  that  he  was  at  the 
time  engaged  in  guiding  to  the  top  of  the  building  a  beam,  and 
that  while  he  was  so  guiding  said  beam  the  defendants  McA. 
and  McL.  were  causing  concrete  to  be  poured  into  the  forms, 
and  that  through  the  negligence  of  said  McA.  and  McL.,  or  their 
agent,  R.  McL.,  concrete  was  cast  into  the  plaintiff's  eyes  and 
he  was  injured  thereby.63 

Missouri. 

The  law  required  the  defendant  to  exercise  ordinary  care, 
that  is,  such  care  as  an  ordinarily  prudent  person  engaged  in 
like  business  would  have  exercised  under  like  circumstances, 
and  required  of  the  plaintiff  the  exercise  of  ordinary  care  in  the 
discharge  of  his  duties  while  in  the  employment  of  the  defend- 
ant. The  burden  of  proof  is  upon  the  plaintiff  to  show  the  failure 
of  defendant  to  exercise  such  care,  and  unless  you  are  satisfied 
there  was  such  failure  your  verdict  will  be  for  the  defendant. 

*     *     * 

The  plaintiff  can  only  recover  if  there  was  negligence  as 
charged  and  set  forth  in  the  instructions  given,  and  even  though 
defendant  was  negligent  there  can  be  no  recovery  unless  the 
same  was  the  proximate  cause  of  the  injury,  and  the  plaintiff, 

61  Williams   v.  Alabama  Fuel   &          See  also  Thomas  v.  Chicago  Em- 
Iron  Co.,  212  Ala  159,  102  S  136.          bossing   Co.,   307   111    134,   138   NE 

62  Consolidated  Coal  Co.  v.  Haen-      285. 

ni,  146  111  614,  35  NE  162.  «*  McLemore  &  McArthur  v.  Rog- 

ers, 169  Miss  650,  152  S  883. 
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at  the  time  himself  in  the  discharge  of  his  duties  as  an  employee 
of  the  defendant,  was  in  the  exercise  of  reasonable  care,  that 
is,  such  care  as  an  ordinarily  prudent  person  engaged  in  like 
service  would  have  exercised  under  like  circumstances.  It  de- 
volved on  the  plaintiff  to  show  that  such  negligence  was  the 
proximate  cause  of  the  injury,  and  unless  he  has  satisfied  you 
therein,  your  verdict  will  be  for  the  defendant.64 

South  Carolina. 

The  plaintiff,  in  his  complaint,  charges  and  alleges  that  he  was 
injured  by  the  negligence  of  the  defendant  railway  company. 
It  is  therefore  incumbent  upon  him,  before  he  can  recover  or  even 
make  out  prima  facie  case,  to  satisfy  the  jury,  by  the  preponder- 
ance of  the  testimony,  that  he  was  injured,  and  that  the  said 
injury  was  the  immediate  and  direct  result  of  the  negligence  and 
carelessness  of  the  defendant  railway  company.  The  burden 
of  the  proof  is  upon  him  to  make  out  his  case  by  the  greater 
weight  of  the  testimony.  It  will  not  be  presumed  that  the 
defendant  was  guilty  of  negligence.65 

§  2265.    Variance  between  allegations  and  proof;  right  of  action 
limited  to  negligence  alleged. 

If  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
employed  to  work  for  the  firm  of  H.  &  N.,  as  stated  in  the 
declaration,  and  that  while  he  was  engaged  in  the  duties  of  such 
employment  he  was  injured  and  sustained  damage,  as  com- 
plained of  in  the  declaration;  that  said  firm  of  H.  &  N.  were 
negligent  in  the  respect  charged  in  the  declaration;  that  the 
said  injury  to  plaintiff  was  caused  by  said  negligence  of  the 
defendants,  as  charged  in  the  declaration ;  and  that  the  plaintiff, 
at  the  time  of  the  injury,  was  in  the  exercise  of  due  care  and 
caution  for  his  own  safety,  then  you  should  find  for  the  plain- 
tiff.66 

§  2266.    Suicide  of  insane  employee. 

If  you  find  that  as  a  direct  and  proximate  result  of  the  injury 
or  injuries  sustained  by  F.  W.  his  reason  became  dethroned,  he 
was  so  bereft  of  reason  that  he  could  not  form  a  conscious  voli- 
tion of  the  purpose  to  take  his  life,  that  he  did  not  understand 
the  nature  and  consequences  of  the  act  of  suicide;  that  he  was 

64  Amis  v.   Standard  Oil   Co.  of  See   also    gloss-Sheffield   Steel   & 

Indiana  (Mo),  233  SW  195.  Iron  Co.  v.  Hutchinson,  144  Ala  221, 

es  Caldwell  v.  Seaboard  Air  Line  40  S  114;  St.  Louis  Nat.  Stock  Yards 

Ey.,  73  SC  443,  53  SE  746.  v.  Godfrey,  198  111  288,  65  NE  90. 

66  Heldmaier  v.  Cobbs,  195  111  172, 
62  NE  853. 
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seized,  as  a  direct  and  proximate  result  of  the  injury  or  injuries 
sustained  by  him,  with  an  uncontrollable  impulse  to  take  his  own 
life,  then  in  such  event  the  plaintiff  would  be  entitled  to  a 
verdict  at  your  hands.  But,  if  at  the  time  of  the  suicidal  act, 
the  taking  of  his  own  life,  he  was  not  so  bereft  of  reason,  his 
mind  was  not  so  dethroned  that  he  could  not  choose,  did  not 
understand  the  nature  and  consequences  of  his  act,  or  that  he 
was  not  seized  by  an  uncontrollable  impulse  or  that  the  injury 
or  injuries  sustained  by  F.  W.  did  not  directly  and  proximately 
result  in  such  a  dethronement  of  reason  as  to  cause  suicide,  or 
there  was  some  other  intervening  cause  other  than  the  injuries, 
that  F.  W.  wilfully  and  voluntarily  chose  to  take  his  own  life, 
then  in  that  or  either  event  your  verdict  should  be  for  the  defend- 
ant.67 

§  2266A.    Damages  under  Federal  Employers'  Liability  Act. 

Of  course,  I  have  indicated  during  the  trial  of  the  case  you 
are  trying  this  case  alone  on  the  basis  of  the  evidence  and  on 
the  basis  of  the  law  produced  here  and  you  are  not  trying  the 
case  on  the  basis  of  whether  he  is  entitled  to  some  other  type  of 
remuneration,  pension,  or  otherwise,  but  you  are  supposed  to  be 
guided  by  the  evidence  here  and  determine  whether  or  not  he 
is  entitled  to  a  verdict  for  compensation  in  this  case,  and  if  so, 
to  what  extent,  and  the  question  of  whether  he  is  drawing  a 
pension  or  retirement,  that  should  not  be  taken  in  connection 
with  your  determination  of  the  amount  of  your  verdict  here  in 
the  sense  that  you  would  reduce  the  amount  of  any  verdict  that 
you  might  render  here  by  the  amount  of  any  retirement  benefits 
or  the  amount  of  any  pension  he  might  otherwise  receive.  You 
would  not  be  authorized  to  just  deduct  that  from  it.68 

§  2267.    Duty  of  injured  servant  to  minimize  damages. 

It  is  a  fundamental  rule  of  law  that  one  who  is  injured  in 
his  person  by  the  wrongful  or  negligent  act  of  another  is  bound 
to  exercise  reasonable  care  and  diligence  to  minimize  the  result- 
ing damage,  and  to  the  extent  that  his  damages  are  the  result 
of  his  unreasonable  enhancement  therefor,  or  are  due  to  his 
failure  to  minimize  his  damages,  he  cannot  recover.69 

67  Industrial  Comm.  v.  Adams,  40          69  Poikanen  v.   Thomas   Furnace 
OhApp  362,  178  NE  319.  Co.,  226  Mich  614,  198  NW  252. 

68  Southern  Ry.  Co.  v.  Stallings, 
268  Ala  463,  107  S2d  873. 


345  MASTER  AND  SERVANT  §  2268 

§  2268.    Liability  of  master  to  third  persons  for  torts  of  em- 
ployee. 
Federal 

A  master,  however,  is  not  permitted  to  escape  liability  by 
saying,  "1  did  not  tell  him  to  do  that."  Where  the  relation  of 
master  and  servant  exists  and  the  act  of  the  servant  is  done  for 
the  benefit  of  the  master  and  is  in  line  with  his  employment,  it 
is  in  law  the  act  of  the  master.  That  it  may  have  been  done 
during  off  hours,  or  even  contrary  to  instructions,  it  is  still  the 
act  of  the  master  if  done  for  the  master's  benefit  and  is  in  the 
general  nature  of  the  work  for  which  the  servant  was  employed. 

Conversely,  the  master  is  not  liable  for  acts  of  the  servant 
done  for  his,  the  servant's  own  benefit,  or  for  a  purpose  foreign 
to  his,  the  servant's  employment  and  not  for  the  benefit  of  the 
master. 

It  is  material,  therefore,  for  the  jury  to  inquire  into  the 
purpose  of  the  employee's  actions  on  the  occasion  in  question, 
which  employee,  according  to  the  undisputed  proof  is  D.  L. ; 
also,  what  prompted  him  to  act  as  he  did  on  the  occasion  in 
question,  whether  he  was  asked  to  release  the  cars  and,  if  so, 
who  asked  him;  also,  whether  at  the  time  he  had  loaned  his 
services  to  some  third  party  and  wholly  for  some  third  person's 
benefit ;  or,  whether  he  was  engaged  in  something  for  the  benefit 
of  his  employer,  Southern  Railway  Company,  as  well  as  of  a 
third  party.  These  observations,  ladies  and  gentlemen  of  the 
jury,  relate  to  evidentiary  facts.  The  ultimate  and  decisive 
facts  necessary  to  liability  have  been  stated,  namely,  perform- 
ance of  a  service  for  the  benefit  of  his  employer  and  a  service 
within  the  general  nature  of  the  work  he  was  hired  to  do. 

I  charge  you  that  a  master  will  be  liable  for  the  acts  of  the 
servant,  within  the  scope  of  the  employment,  whether  the  acts 
are  expressly  or  impliedly  authorized,  and  whether  his  authority 
is  real  or  merely  apparent,  and  whether  the  servant  receives 
compensation  for  his  activities,  or  not,  is  not  controlling. 

I  further  charge  you  that  if  you  find  from  a  preponderance 
of  the  evidence  in  this  case,  that  D.  L.  acted  within  the  general 
scope  of  his  employment,  and  engaged  in  his  master's  business, 
and  did  this  with  a  view  to  the  furtherance  of  that  business,  the 
defendant  is  responsible  for  his  actions,  whether  the  actions  of 
L.  were  negligent,  wanton,  or  wilful.  In  other  words,  if  the  ser- 
vant misconducts  himself  in  the  course  of  his  employment,  his 
acts  are  the  acts  of  the  master  who  must  answer  for  him.70 

70  Southern  Ry.  Co.  v.  Jones,  228 
F2d  203. 
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California. 

If  a  servant  abandons  or  departs  from  the  business  of  his 
master  and  engages  in  some  matter  suggested  solely  by  his 
own  pleasure  or  convenience,  or  pursues  some  object  which 
relates  to  an  end  or  purpose  which  may  be  said  to  be  a  servant's 
individual  and  exclusive  business,  and  while  so  negligently  com- 
mits a  tort,  the  master  is  not  answerable  although  the  servant 
was  using  his  master's  property,  and  although  the  injury  could 
not  have  been  caused  without  the  facilities  afforded  to  the 
servant  by  reason  of  his  relations  to  the  master.71 

Connecticut. 

The  general  rule  is  for  all  acts  done  by  a  servant  in  obedience 
to  the  express  orders  or  directions  of  his  master,  that  is,  his 
employer,  or  in  the  execution  of  the  master's  business,  within 
the  scope  of  his  employment,  and  for  acts  warranted  by  express 
or  implied  authority  conferred  upon  him,  considering  the  nature 
of  the  services  required,  the  instructions  given,  and  the  circum- 
stances under  which  the  act  is  done,  the  master  is  responsible. 
To  state  this  rule  in  another  way,  the  law  not  only  renders  a 
person  liable  for  negligent  acts  done  by  himself  personally,  or 
by  another  acting  under  his  express  direction,  but  also  makes 
a  master  liable  for  negligent  acts  done  in  the  execution  of  the 
master's  business  for  which  the  servant  had  been  employed.72 

Oklahoma. 

Where  the  driver  of  a  motor  vehicle  exercising  an  independent 
employment  contracts  to  perform  obligations  according  to  his 
own  methods  and  without  control  except  as  to  the  result  of  the 
work,  such  driver  is  an  independent  contractor  and  the  em- 
ployer is  not  liable  for  the  negligence  of  such  driver. 

Before  the  plaintiff  can  recover  against  the  defendant  Okla- 
homa Trailer  Convoy,  plaintiff  must  prove  by  a  preponderance 
of  the  evidence  that  D.  C.  was  the  servant  and  employee  of  Okla- 
homa Trailer  Convoy,  and  that  Oklahoma  Trailer  Convoy  had  the 
right  to  direct  the  mode  and  manner  of  D.  C/s  work,  and  that 
D.  C.  was  acting  within  the  scope  of  his  authority  and  employ- 
ment at  the  time  of  the  accident.73 

Wyoming. 

The  court  instructs  the  jury  that  in  order  to  determine  who 
is  responsible  for  any  unlawful  acts  of  an  employee,  it  must  be 
determined  by  whom  such  person  is  employed.  If  a  servant  is 

^ '  Weber  v.  Wiley  B.  Allen  Co.,  64  7*  Cook  v.  Knox  (Okl),  273  P2d 
CalApp  274,  221  P  663.  865. 

72Russo  v.   McAviney,   96   Conn 
21,  112  A  657. 
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loaned  or,  for  a  consideration,  is  furnished  by  an  employer  to 
another  person,  the  question  of  who  is  liable  for  the  servant's 
acts  generally  depends  upon  which  person  has  the  right  of  direc- 
tion and  control  and  in  whose  business  the  servant  was  engaged 
while  performing  the  act 'complained  of.  The  responsibility  for 
the  servant  is  in  the  person  who  has  direction  and  control  over 
him.  If  both  the  original  employer  and  the  person  to  whom  the 
servant  is  loaned  or  furnished  have  direction  and  control  over 
the  servant,  then  both  may  be  responsible  for  his  acts. 

In  this  case,  plaintiffs,  in  order  to  recover  from  defendant, 
must  establish  by  a  preponderance  of  the  evidence  that  the 
defendant  had  direction  and  control  over  the  person  whose  negli- 
gence caused  the  accident  complained  of.74 

74  Blessing  v.  Pittman,  70  Wyo 
416,  251  P2d  243, 
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§  2275.    Mine  location  under  federal  laws. 

Federal. 

(1)  The  defendants  have  applied  for  a  patent  from  the 
United  States  on  what  is  claimed  by  them  as  the  M.  lode  mining 
claim,  in  Galena  mining  district  in  this  county.  The  plaintiff 
company  has  brought  this  action  in  ejectment  in  support  of  an 
adverse  claim  made  and  filed  by  it  to  a  part  thereof  described 
in  the  complaint  as  lying  within  the  boundaries  of  what  is  claimed 
by  the  plaintiff  as  the  A.  lode.  The  court  charges  you  that  if 
the  original  locators  of  the  M.  lode  within  the  time  required 
by  law  sank  a  sufficient  discovery  shaft  thereon,  posted  at  the 
point  of  discovery  a  sufficient  location  notice,  and  properly  put 
out  their  boundary  posts  marking  their  surface  boundaries, 
and  on  June  20,  19 — ,  recorded  their  claim  in  the  office  of  the 
county  recorder  by  a  sufficient  location  certificate,  in  compliance 
with  the  law,  and  the  owners  thereof  have  ever  since  then  per- 
formed labor  or  made  improvements  thereon  each  year  to  the 
amount  of  $100  or  more,  then  the  plaintiff  company's  original 
grantor,  J.  D.,  in  attempting  to  locate  the  A.  lode  to  include  a 
part  of  such  surface  ground  and  in  sinking  the  discovery  shaft 
thereon  in  October,  19 — ,  was  prima  facie  a  trespasser  in  so 
doing  and  the  plaintiff  cannot  recover  in  this  action  unless  it 
shows  that  he  was  not  a  trespasser  in  so  doing. 


The  court  instructs  the  jury  in  the  law  of  this  case  that  if  the 
locators  of  the  M.  mine  made  the  location  on  the  M.  lode  or  vein 
and  staked  it  as  running  down  the  mountain  in  the  direction  of 
the  A.  vein  in  controversy  and  uniting  therewith  or  running 
parallel  thereto  substantially  through  the  center  of  the  surface 
ground  of  the  M.  lode  claim,  the  said  M.  locators  or  their  as- 
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signees  are  entitled  to  the  whole  of  said  vein  as  staked,  even 
if  the  alleged  E.  vein  crosses  said  M.  vein  and  runs  in  the  course 
of  the  M,  vein  as  staked,  provided  that  at  such  crossing  the  said 
veins  course  so  together  that  it  is  simply  conjectural  that  the 
said  M.  lode  is  crossed  by  the  said  so-called  E.  vein  and  does  not 
continue  in  its  course  as  staked. 

*  *     * 

The  discoverer  and  prior  locator  of  a  lode  or  vein  has  a  right 
to  take  his  lode  according  to  his  best  judgment  as  to  where  it 
runs. 

*  *     * 

It  is  not  sufficient  that  the  plaintiff  merely  raises  a  doubt  in 
your  minds  as  to  whether  the  M.  vein  runs  as  the  lode  is  staked 
or  not.  The  plaintiff  must  satisfy  you  by  a  preponderance  of 
the  testimony  that  the  lode  does  not  run  as  staked ;  otherwise, 
upon  this  question,  you  will  find  for  the  defendants. 

*  *     * 

When  a  vein  branches  in  its  course,  a  prior  locator  has  a  legal 
right  to  follow  with  his  location  whichever  branch  of  it  he 
chooses  at  the  time  of  making  such  location. ' 

§  2276.    Mining  claims. 

Calif  ornia. 

Where  two  mining  companies  take  up  adjoining  claims,  and 
the  one  last  taken  up  overlaps  the  other,  and  neither  company 
is  working  that  portion  of  the  claim  which  overlaps  the  other, 
but  are  working  in  different  portions  of  their  respective  claims, 
the  fact  that  the  locators  of  the  last  claim  located  have  been  in 
possession  of  their  claim  for  five  years,  does  not  divest  the 
owners  of  the  first  claim  of  the  right  to  their  claim  to  the  extent 
of  the  original  boundaries,  and  such  a  possession  by  the  locators 
of  the  last  claim  located  is  not  adverse  to  the  possession  of  those 
who  located  the  first  claim.2 

Colorado. 

Where  in  marking  the  surface  boundaries  of  a  claim  any  one 
or  more  of  such  posts  shall  fall  by  right  upon  precipitous  ground, 
where  the  proper  placing  of  it  is  impracticable  or  dangerous 
to  life  or  limb,  it  shall  be  legal  and  valid  to  place  any  such 
post  at  the  nearest  practicable  point,  suitably  marked  to  desig- 
nate the  proper  place. 

<  Bushnell  v.  Crooke  Min.  &  Smelt-          »  Maine  Boys'  Tunnel  Co.  v.  Bos- 
ing  Co.,  148  US  682,  37  Led  610,  13      ton  Tunnel  Co.,  37  Cal  40. 
SupCt  771. 
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Upon  that  point  the  court  instructs  you  that  unless  you  find 
from  the  evidence  that  the  southwest  corner  of  the  Tecumseh 
claim  fell  upon  precipitous  ground,  and  within  the  lines  of  the 
rails  of  the  F.  &  C.  C.  Railroad,  or  so  near  to  one  or  the  other  of 
them  that  the  erection  thereof  would  be  interfered  with  by  the 
passage  of  trains,  and  was  for  that  reason  impracticable,  then 
you  are  instructed  that  it  was  the  duty  of  the  plaintiff  to  set 
his  post  at  such  corner.  If,  upon  the  other  hand,  you  should 
believe  that  the  proper  place  of  such  stake  was  within  the  lines 
of  the  rails  of  said  road,  then  you  are  instructed  that,  under  the 
statute,  such  witness  corner  shall  be  set  at  the  nearest  prac- 
ticable point.  Whether  this  was  done,  you  are  to  determine  from 
the  evidence  in  the  case ;  and  unless  you  should  believe,  in  that 
event,  that  the  said  witness  corner  was  set  substantially  at  the 
nearest  practicable  point,  the  marking  of  said  claim  would  be 
invalid. 

In  this  connection  the  court  instructs  you  that  if  you  believe 
from  the  evidence  that  the  southwest  corner  of  the  Tecumseh 
lode  fell  right  on  the  road-bed  of  the  F.  &  C.  C.  Railroad,  and 
that  such  point  was  precipitous  ground,  where  the  proper  placing 
of  such  corner  was  impracticable,  and  that  plaintiff  placed  such 
corner  stone  at  the  nearest  practicable  point,  suitably  marked 
to  designate  the  proper  place,  then  such  corner  was  sufficient 
and  valid.3 

Montana. 

"A  known  vein,"  within  the  meaning  of  the  term  as  used  in 
these  instructions,  is  a  vein  known  to  exist  at  the  time  of  the 
application  which  has  been  clearly  ascertained,  and  is  of  such 
an  extent  and  value  as  to  render  the  land  more  valuable  on  that 
^account  and  to  justify  its  exploitation,  and  extraction  of  the 
mineral  therefrom.  This  does  not  necessarily  mean  that  the 
vein  must  show  mineral  values  to  such  extent  as  would  make 
the  working  of  the  same  a  profitable  pursuit  at  the  place  where 
it  is  exposed ;  nor  is  it  necessary  that  the  values  contained  shall 
be  such  as  to  demonstrate  or  prove  that  there  exists  a  shoot  or 
body  of  ore  within  the  vein  which  it  will  pay  to  develop  and 
extract.  The  phrase  "of  such  value  as  to  justify  the  exploitation 
of  the  vein  and  extraction  of  the  mineral  therefrom,"  is  intended 
to  mean,  and  does  mean,  that  the  vein  is  of  such  a  character  as 
would  justify  an  ordinary  person  who  was  seeking  in  good  faith 
to  develop  a  mine  in  developing  and  working  upon  the  said  vein. 
In  considering,  however,  the  question  as  to  whether  or  not  any 
vein  is  a  known  vein,  within  the  meaning  of  the  term,  it  is 

3  Beals  v.  Cone,  27  Colo  473,  62 
P  948,  83  AmSt  92. 
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proper,  and  you  should  take  into  consideration  the  amount  of 
ore,  the  facility  of  working  and  reaching  it,  as  well  as  the  product 
per  ton  which  might  or  could  be  obtained  therefrom,  at  the 
time  of  the  application  for  patent.4 

Nevada. 

If  you  find  from  the  evidence  that  the  defendant  entered  upon 
a  ledge  having  its  apex  within  the  exterior  boundaries  of  plain- 
tiff's location,  and  extracted  ore  therefrom  between  the  planes 
drawn  vertically  downward  through  the  end  lines  of  said  loca- 
tion, the  right  of  the  plaintiff  to  recover  damages  for  such  acts 
would  not  be  affected  by  proof  merely  that  the  place  from  which 
such  ore  was  extracted  could  be  reached  by  going  continuously 
through  ledge  matter  from  a  ledge  having  its  apex  within  the 
exterior  boundaries  of  a  prior  location  belonging  to  the  defend- 
ant. In  order  that  such  proof  should  avail  the  defendant,  it 
must  further  appear  that  such  passage  from  the  apex  of  defend- 
ant's ledge  is  made  continuously  downward  on  the  dip  of  that 
ledge;  and,  if  any  portion  of  such  passage  must  necessarily 
be  made  either  upward  or  laterally  along  the  strike,  then  the 
plaintiff's  right  to  recover  is  not  affected.5 

Oregon. 

To  constitute  a  quartz  mining  claim,  certain  things  are  abso- 
lutely necessary:  First,  that  a  vein  or  lode  of  rock  in  place  bear- 
ing minerals  exists  within  the  boundary  lines  of  the  mining 
claim ;  second,  that  the  person  purporting  to  locate  the  said  claim 

has  discovered  this  vein  or  lode  before  the  location  can  be  made. 

*     *     * 

The  existence  of  a  mining  location  as  contemplated  by  the 
United  States  law  (that  is,  discovery  of  a  mineral-bearing  lode 
in  place,  and  the  marking  and  staking  upon  the  ground  of  the 
claim)  for  the  claims  described  in  the  contract  herein  and  to  be 
conveyed  by  such  deed  as  is  provided  for,  is  a  condition  prece- 
dent for  plaintiff's  rights  to  recover  the  contract  price.  And 
if  you  find  that  the  plaintiff  did  not  have  all  the  claims  so  prop- 
erly located  at  the  time  of  the  making  of  the  "contract  and  the 
execution  of  the  deed,  then  plaintiff  is  not  entitled  to  recover.6 

§  2277.    Superintendence  of  mining  operations. 

If  the  jury  believe  from  the  evidence  that  the  defendant  was 
not  skilled  in  mining  ore  and  he  gave  no  personal  attention  to 

4Noyes  v.  Clifford,  37  Mont  138,  6  La  Grande  Inv.  Co.  v.  Shaw,  44 
94  P  842.  Or  416,  72  P  795,  74  P  919. 

B  Southern  Nevada  Gold  &  Silver 
Min.  Co.  v.  Holmes  Min.  Co.,  27 
Nev  107,  73  P  759,  103  AmSt  759. 
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mining  operations  and  that  the  prices  paid  by  him  for  superin- 
tending such  operations,  that  is,  $200  per  month  to  C.  W.  and 
$1,000  per  year  to  E.  F.  H.,  were  extravagant  and  unnecessary, 
then  the  jury  are  instructed  that  no  extravagant  and  unneces- 
sary expenditures  should  be  allowed  to  the  defendant,  but  only 
such  or  so  much  thereof  as  are  proper  and  legitimate  expendi- 
tures should  be  taken  into  account  in  ascertaining  the  real  or 
legitimate  cost  of  mining  or  the  value  of  the  ore  in  place.7 

§  2278.    Violation  of  mining  law. 

The  clause  "wilful  violation  of  this  act  or  wilful  failure  to 
comply  with  any  of  its  provisions"  means,  in  the  law,  a  knowing 
or  conscious  violation  of  the  act  or  failure  to  comply  with  any 
of  its  provisions.  The  word  "wilful,"  as  used  in  the  mining 
laws,  means  a  knowing  or  conscious  violation  or  omission  to  do 
the  things  required  by  the  mining  law.8 

§  2279.     Reserved. 

§  2280.     Wrongfully  taking  coal  from  mine;  conversion. 

If  you  find  from  the  evidence  that  the  defendants  entered 
upon  the  lands  of  the  plaintiffs  after  the  time  that  the  plaintiff 
acquired  ownership  of  said  premises  up  to  and  including  the 
day  on  which  he  filed  his  petition  in  this  case  and  severed  and 
removed  coal  therefrom,  and  that  such  entry  by  the  defendant 
upon  the  land  of  the  plaintiff  was  wilful  and  with  utter  disregard 
of  the  plaintiffs'  rights  of  property,  or  that  such  entry  was 
the  result  of  culpable  negligence,  then  the  plaintiffs  are  entitled 
to  recover  for  the  fair  market  value  of  all  of  the  coal  you  find 
from  the  evidence  to  have  been  removed  from  plaintiffs'  lands 
by  the  defendant,  as  such  coal  lay  at  the  mouth  of  the  mine, 
without  regard  to  the  cost  of  severance  and  placing  the  same. 

If,  however,  you  find  from  the  evidence  that  the  defendant 
entered  upon  the  lands  of  the  plaintiffs  during  or  within  the 
above-stated  time,  and  severed  and  removed  coal  therefrom,  and 
that  such  entry,  mining,  and  removal  of  coal  therefrom  during 
such  time  by  the  defendants  was  under  the  mistaken  belief  on 
the  part  of  the  defendant  that  it  was  mining  and  removing 
coal  from  its  own  land,  then  the  plaintiff  is  entitled  to  recover 
the  value  of  the  coal  in  place,  that  is,  the  value  of  the  coal  as  it 
existed  before  severance  and  transportation  had  taken  place.9 

7  Ege  v.  Kille,  84  Pa  333.  9  Brady  v.  Stafford,  115  OhSt  67, 

8  Cyrulik    v.    Ritchey    Coal    Co.,      152  NE  188. 
215  IllApp  254. 
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§  2281.    Damages  for  failure  to  drill  protection  well. 

You  are  instructed  that  the  measure  of  damages  for  the 
breach  of  an  implied  covenant  to  drill  protection  wells  is  the 
value  of  the  lessor's  royalty  of  such  oil  and  gas  at  the  time  it 
should  have  been  produced  and  marketed.  If  it  has  been  shown 
with  reasonable  certainty  that  the  land  covered  by  the  de- 
fendants' lease  would  have  produced  a  certain  quantity  of  oil 
and  gas  and  that  the  plaintiffs  were  entitled  to  a  certain  portion 
of  the  same,  the  proper  measure  of  damage  is  the  value  of  the 
royalty  of  the  plaintiffs  which  they  did  not  receive  and  which 
they  would  have  received  if  the  oil  had  been  produced  and 
marketed.  •  ° 

i  °  North  American  Petroleum  Co. 
v.  Knight  (Okl),  321  P2d  964. 
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MINORS 

Section  Section 

2285.  Falsely  representing  age.  2287.    Disaffirmance  of  contract. 

2286.  Ratification  of  contracts.  2288.    When  answerable  for  torts. 

§  2285.    Falsely  representing  age. 

If  you  find  from  the  evidence  that  at  the  time  plaintiff  sold 
defendants  the  tractor  and  took  the  notes  of  the  defendant 
sued  upon  in  this  action,  the  defendant  S.  falsely  represented 
to  this  plaintiff  that  he  was  of  age,  and  that  he  was  old  enough 
to  do  business  for  himself ;  and  if  you  further  find  that  plaintiff 
K.  believed  these  statements  of  the  defendant  S.  and  that  he 
acted  and  relied  upon  them  in  making  this  transaction,  then 
you  are  instructed  that  defendant  S.  cannot  now  claim  that  he 
was  a  minor,  and  your  verdict  will  be  for  the  plaintiff.1 

§  2286.    Ratification  of  contracts. 

Indiana. 

If  you  believe  from  the  evidence  that  S,  E.  0.,  after  she  became 
21  years  of  age,  and  before  marriage,  with  knowledge  that  she, 
on  account  of  infancy,  was  not  liable  to  plaintiff  for  any  pur- 
chases she  may  have  made  of  him,  expressly  promised  that  she 
would  pay  for  any  portion  of  the  articles  mentioned  in  the  bill 
of  particulars,  such  promise  would  be  a  ratification  of  the  pre- 
vious contract  to  the  amount  she  promised  to  pay.  If  she 
promised  to  pay  all,  it  would  render  her  liable  for  all.  If  she 
promised  to  pay  a  part,  or  a  certain  sum,  it  would  render  her 
liable  for  such  part,  or  for  such  certain  sum ;  and  if  she,  after 
such  promise,  paid  any  money  to  plaintiff,  it  would  go  as  a  credit 
on  the  amount  for  which  she  made  herself  liable  on  the  new 
promise.2 

Wisconsin. 

The  status  of  a  person  in  his  minority,  as  to  whether  emanci- 
pated by  his  parents  or  not,  may  be  shown  by  an  express  agree- 
ment or  circumstantial  evidence.3 

<  Klinck  v.  Reeder,  107  Neb  342,  3  Grotjan  v.  Eice,  124  Wis  253, 102 
185  NW  1000.  NW  551. 

2  Ogborn  v.  Hoffman,  52  Ind  439. 
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§  2287.    Disaffirmance  of  contract. 
Indiana. 

It  has  been  shown  in  the  evidence  in  this  case  that  defendant 
N.  was  a  minor  at  the  time  he  executed  the  bond  in  suit  and 
at  the  time  he  made  the  contract  with  plaintiff  for  certain 
materials,  if  you  find  he  did  make  such  bond  and  contract. 

In  this  connection  I  instruct  you  that  the  defendant  N.  is 
not  relieved  of  the  responsibilities  imposed  upon  him  by  such 
bond  or  contract  unless  upon  arriving  at  his  majority  he  defi- 
nitely disaffirms  such  contractual  relations.  If,  therefore,  you 
find  from  all  the  evidence  in  the  case  that  said  defendant  N. 
has  not  disaffirmed  such  contract,  he  will  then  be  bound  by  their 
legal  requirements  the  same  as  though  he  had  made  them  after 
becoming  of  age.4 

Massachusetts. 

Now,  the  plaintiff  says  he  went  to  the  defendant  and  said 
that  at  the  time  he  bought  this  automobile  he  was  under  age, 
and  he  wanted  his  money  back,  and  that  the  automobile  was 
down  in  the  R.  S.  Garage  and  that  the  defendant  B.  said  "Noth- 
ing doing."  If  the  conversation  took  place  in  substance  in  that 
way,  and  that  is  the  only  disaffirming  which  plaintiff  relies 
upon  in  this  case,  then  I  instruct  you  that  the  contract  of  pur- 
chase was  disaffirmed. 

So  if  you  find  that  the  plaintiff  and  the  witness  D.  were 
telling  the  truth  when  they  said  that  they  went  over  to  B.'s 
house  and  they  talked  on  his  piazza,  about  the  month  of  January, 
19—,  and  that  the  plaintiff  said,  "I  was  under  age,  and  I  want 
my  money  back,  and  the  automobile  is  down  there  in  the  R.  S. 
Garage,"  and  the  defendant  said,  "Nothing  doing,"  then  the 
plaintiff  is  entitled  to  recover  in  this  action.5 

Nebraska. 

There  might  be  some  question  about  the  rescinding  of  the 
contract  within  a  reasonable  time,  but  if  the  testimony  should 
satisfy  the  jury  that  G.  W.  was  but  15  or  16  years  old,  or  there- 
abouts  in  19—,  when  it  is  claimed  he  made  the  deed  to  H.  N., 
then  it  would  take  until  19—  for  him  to  attain  his  majority, 
and  he  would  have  to  disaffirm  the  contract  within  a  reasonable 
time  after  attaining  his  majority,  and  within  a  year  or  so  would 
be  a  reasonable  time.6 

4  Republic  Creosoting  Co.  v.  New,  5  Tracy  v.  Brown,  265  Mass  163, 

Circuit  Court,  Marion  County,  Indi-  163  NE  885. 

"    xrn  oftinq  6  Hegler  v.  Faulkner,  153  US  109, 

ana,  No.  30109.  * 
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§  2288.    When  answerable  for  torts. 

You  are  instructed  that  so  far  as  this  case  is  concerned  the 
infancy  of  the  defendant  does  not  affect  the  liability.  The  rule 
that  one  who  hires  property  of  this  kind  for  one  purpose  and 
uses  it  for  another  or  different  purpose  from  that  contemplated 
by  the  parties  in  the  contract  of  hiring,  is  liable  for  any  harm 
that  may  happen  to  it  while  he  is  so  using  it,  applies  to  minors 
as  well  as  to  adults/ 

7  Churchill  v.  White,  58  Neb  22, 
78  NW  369,  76  AmSt  64. 


CHAPTER  130 
MONEY  LENT 
§2295.    Right  of  recovery. 

If  you  find  from  the  evidence  that  defendant  borrowed  from 
plaintiff  any  sum  of  money  and  that  said  sum  has  never  been 
repaid  to  plaintiff,  your  finding  should  be  for  plaintiff  upon  his 
complaint.  And  if  you  further  find  from  the  evidence  and 
under  the  instructions  of  the  court  that  nothing  is  due  from 
plaintiff  to  defendant  upon  his  set-off,  then  your  verdict  should 
be  for  plaintiff  in  such  sum  as  you  find  was  borrowed  by  defend- 
ant to  which  you  may  add per  cent  interest  from  the  time 

such  loan  was  made.  But  it  is  for  you  to  determine  from  all  the 
evidence  in  the  case  whether  this  money  was  borrowed  and 
whether  plaintiff  became  indebted  to  defendant  by  reason  of 
the  alleged  rental  charge,  stenographer  or  clerk  hire,  or  articles 
taken,  if  you  find  there  was  such  rental,  hire,  and  appropriation 
of  property  described. 

*    *    * 

If  you  find  from  the  evidence  in  this  case  that  plaintiff  loaned 
defendant  the  sum  of  $400  on  December  6, 19 — ,  and  that  defend- 
ant accepted  such  loan  at  that  time,  I  instruct  you  that  the  Indi- 
ana statute  of  limitations  does  not  run  against  plaintiff  as  to 
said  loan,  in  view  of  the  fact  that  plaintiff's  suit  for  recovery 
of  said  loan  was  filed  December  4,  19 — ,  a  period  less  than  six 
years  from  the  time  of  making  said  loan,  and  your  finding  upon 
defendant's  second  paragraph  of  answer  should  be  in  favor  of 
plaintiff. ' 

1  Hensley  v.  Hoosier  Pharmaceu- 
tical Co.,  Circuit  Court,  Marion 
County,  Indiana,  No.  42817. 
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MONEY  PAID 

§  2300.    Right  to  recover  money  paid  by  plaintiff  for  defendant 
at  his  request. 

Arkansas. 

The  jury  are  instructed  that  if  they  find  from  the  evidence, 
by  a  preponderance  thereof,  that  the  plaintiffs  herein  made 
advances  to  laborers  in  the  employ  of  the  defendant,  at  the 
request  of  the  defendant,  then  your  verdict  will  be  for  the  plain- 
tiffs for  amounts  so  advanced,  together  with  interest  thereon 
at per  cent  per  annum  from  the  date  of  such  advances. ' 

Nebraska. 

If  you  find  from  the '  evidence  that  the  plaintiff  paid  the 
money  as  alleged  in  plaintiff's  petition,  and  that  said  money 
was  so  paid  at  the  request  of  the  defendant,  then  you  are  in- 
structed that  the  law  implies  a  promise  on  the  part  of  the  de- 
fendant to  repay  the  same  to  plaintiff.  Then,  in  that  case,  if 
you  find  the  same  has  not  been  repaid,  you  should  find  for  the 

plaintiff  for  the  sum  so  paid,  with  interest  at per  cent  from 

date  of  such  payment.2 

1  Red  River  Levee  Dist.  No.  1  v.  2  Grand  Island  Her.  Co.  v.  Me- 
Russell,  88  Ark  164,  114  SW  213.  Means,  60  Neb  BIB,  83  NW  172. 
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MONEY  EECEIVED 

§  2305.    Right  to  recover  money  received  by  the  defendant  for 
the  use  of  the  plaintiff, 

Calif  ornia, 

The  gist  and  substance  of  the  plaintiffs  (M.)  claim  that  a 
constructive  trust  has  been  established  is  that  before  the  defend- 
ant (Bank)  endorsed  the  first  draft  of  $40,000  it  had  promised 
and  agreed,  or  by  its  conduct  led  and  induced  M.  to  believe,  as 
a  reasonably  prudent  person,  that  when  it  received  the  insurance 
proceeds,  it  would  pay  to  M.  that  portion  of  the  insurance  pro- 
ceeds that  represented  payment  for  M/s  wine;  and  that  when 
the  bank  did  receive  such  proceeds,  it  distributed  them,  or 
allowed  them  to  be  distributed  to  others  (including  S.  Corp.), 
knowing  at  the  time  that  the  financial  condition  of  S,  was  such 
that  the  disposal  of  these  funds  other  than  to  M.  would  probably 
result  in  M.'s  being  deprived  of  that  portion  of  the  proceeds 
which  represented  its  wine. 

In  this  regard  you  must  determine  what  facts  and  circum- 
stances have  been  proved,  and  whether  the  facts  and  circum- 
stances found  to  be  proved,  are  themselves  of  such  a  nature  as 
to  establish  a  trust,  the  breach  of  which  would  entitle  M.  to 
judgment  in  the  action. 

The  question  of  liability  must  be  determined  by  what  hap- 
pened before  the  bank  disbursed  the  money.  Whatever  con- 
versations took  place  or  events  occurred  after  the  money  passed 
from  the  hands  of  the  bank  is  not  to  be  considered  by  you  in 
determining  the  question  of  liability  of  the  bank. 

In  order  for  M.  to  recover  it  must  be  established  by  a  prepond- 
erance of  the  evidence: 

The  bank  knew  of  the  ownership  of  M.  in  the  wine  destroyed; 

The  bank  agreed  to  pay  M.,  or  led  or  induced  M.  to  believe  that 
it  would  pay  M.,  out  of  insurance  proceeds  that  came  into  its 
possession,  the  insured  value  of  M.'s  wine; 

That  the  bank  thereafter  paid,  or  allowed  to  be  paid,  to  others 
all  of  the  insurance  proceeds,  except  the  amount  of  S.'s  indebted- 
ness to  it,  knowing  at  the  time,  or  having  such  knowledge  that, 
as  a  reasonably  prudent  person  it  should  have  known,  that  by 
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such  action  M.  would  not  be  paid  for  its  wine,  or  that  such  pay- 
ment would  be  doubtful  and  hazardous.1 

Indiana. 

(1)  If  you  find  from  the  evidence  that  plaintiff  did  at  the 
time  alleged  in  the  complaint  deliver  to  defendant  the  sum  of 
$2,500  and  that  at  such  time  it  was  plaintiff's  purpose  and 
intention  to  only  loan  said  sum  to  defendants  and  not  to  give 
it  to  them  or  pass  title  to  the  same,  and  if  you  further  find  that 
nothing  has  been  paid  on  said  sum  since  the  date  of  transfer, 
then  your  finding  should  be  for  the  plaintiff  in  the  sum  of  $2,500 

to  which  you  may  add  interest  at per  cent  from  the  time 

of  such  loan. 

If,  however,  you  find  from  the  evidence  that  such  sum  was 
transferred  to  defendants  as  herein  stated,  but  that  at  the 
time  it  was  plaintiff's  purpose  and  intention  to  unconditionally 
give  said  sum  to  the  defendants  or  either  of  them,  then  plaintiff: 
could  not  subsequently  revoke  such  gift,  and  your  verdict  should 
be  for  the  defendants. 

*  *     * 

If  you  should  find  from  the  evidence  that  the  money  in  ques- 
tion was  delivered  by  the  plaintiff  to  the  defendant  G.  to  be 
used  by  her  to  purchase  real  estate  to  be  owned  by  the  defendant 
G.  and  that  the  defendant  0.  had  no  interest  in  the  transaction 
at  the  time  the  money  was  furnished,  then  I  instruct  you  that 
the  mere  fact  that  more  than  a  year  later  the  defendant  0.  wrote 
a  letter  to  the  plaintiff  expressing  a  willingness  to  repay  the 
same  to  the  plaintiff  by  making  payments  from  time  to  time, 
would  not  of  itself  create  any  legal  liability  of  the  defendant  O. 
for  the  payment  of  any  of  said  sum.  But  it  is  for  you  to  deter- 
mine from  all  the  evidence  in  the  case,  whether  the  defendant  0. 
had  at  the  time  of  the  payment  of  the  money  from  plaintiff  to 
defendant  G.,  any  interest  in  the  transaction.2 

(2)  If  you  find  from  the  evidence  that  defendants  received 
money  as  alleged  in  the  complaint  under  a  promise,  express 
or  implied  from  all  of  the  surrounding  circumstances,  to  pay  it 
over  to  plaintiff  and  such  money  has  not  been  paid  over  to 
plaintiff,  your  verdict  must  be  for  the  plaintiff  in  the  amount 
shown  by  the  evidence  to  have  been  so  received. 

*  #     * 

Wherever  two  constructions  may  be  placed  upon  a  transaction, 
one  of  which  is  fair,  reasonable,  and  consistent  with  honor  and 

1  Ferro  v.  Citizens  Nat.  Trust  &  2  Watton  v.  Genalin,  Circuit  Court, 
Sav.  Bank,  44  Cal2d  401,  282  P2d  Marion  County,  Indiana,  No.  37859. 
849. 
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honesty,  the  other  of  which  is  inconsistent  therewith,  the  law 
presumes  that  the  parties  intended  to  act  fairly,  reasonably, 
and  honestly,  and  adopts  the  former  construction.  In  determin- 
ing whether  or  not  the  money  shown  to  have  been  paid  to 
defendants  by  S.  W.  L.  C.  Co.,  if  any,  and  I.  C.  C.  Co.,  if  any, 
was  paid  as  salaries  or  as  a  distribution  of  profits,  you  are 
entitled  to  take  into  consideration  the  fairness,  reasonableness, 
and  honesty  of  each  construction  of  the  transaction.  If  you 
find  that  one  construction  makes  them  unreasonable  and  unfair 
and  the  other  is  consistent  with  honesty,  fair  dealing,  and  reason, 
it  is  your  duty  to  adopt  the  latter  construction  if  you  can  reason- 
ably do  so  under  all  the  evidence. 

*     *     * 

Before  plaintiff  is  entitled  to  recover  herein  from  said  defend- 
ants, the  plaintiff  must  prove,  by  a  fair  preponderance  of  ^  the 
evidence,  that  the  moneys  herein  sued  for  were  in  fact  received 
by  said  defendants  for  the  use  of  said  plaintiff;  and  you  are 
further  instructed  that  the  plaintiff  is  not  entitled  to  recover 
herein  against  said  defendants  an  amount  in  excess  of  the  sum 
of  money,  if  any,  actually  received  by  such  defendants  for  the 
use  of  said  plaintiff.3 

3  Slinkard  v.  Neal,  Circuit  Court, 
Marion  County,  Indiana,  No.  36665. 


CHAPTER  133 

MORTGAGES  ON  REAL  ESTATE 

§  2310.    Assumption  of  secured  debt. 

Certain  evidence  has  been  introduced  tending  to  show  that  the 
defendant  sometime  after  the  execution  of  the  deed  in  question, 
made  certain  statements  to  one  B.  J.  C.,  wherein  the  witness 
B.  J.  C.  claimed  that  the  defendant  stated  that  the  note  in 
question  was  his  obligation  and  that  he  would  pay  it,  or  words 
to  that  effect.  Now,  you  are  instructed  that  even  though  the 
defendant  did  not  agree  at  the  time  of  the  making  and  execu- 
tion of  the  deed  to  assume  the  note  and  mortgage  in  question, 
and  at  the  time  never  intended  to  assume  them,  if  he  afterward, 
with  knowledge  of  the  fact  that  there  was  such  a  clause  in 
the  deed  whereby  he  assumed  said  note  and  mortgage,  ratified 
and  accepted  the  terms  of  said  deed,  and  accepted  the  assump- 
tion of  said  note  and  mortgage,  then  he  would  be  bound  thereby, 
just  the  same  as  if  he  had  assumed  them  before  and  at  the 
time  of  the  execution  of  the  deed.  It  is  for  you  to  determine 
from  the  evidence  in  this  case  and  as  guided  by  these  instruc- 
tions, as  to  what  the  real  truth  in  the  matter  is. 

*     *    * 

Now,  you  are  instructed  that  the  payment  of  the  interest  or 
a  part  of  the  interest  upon  the  note  does  not  necessarily  establish 
the  fact  that  he  was  bound  by  the  terms  of  the  deed,  but  this 
evidence  was  admitted  for  the  purpose  of  aiding  you  in  deter- 
mining whether  or  not  the  defendant  did  assume  the  note  and 
mortgage  in  question,  or  whether  or  not  he  did,  after  the  execu- 
tion and  delivery  of  the  deed,  ratify,  accept,  or  recognize  as 
his  obligation  the  note  and  mortgage  here  in  question.  This 
evidence  should  be  taken  into  account  by  you  together  with  all 
the  other  evidence  in  the  case  bearing  upon  this  point  in  deter- 
mining what  your  decision  will  be  on  this  question,1 

r  Carney  v.  Jacobson,  210  la  485, 
231  NW  436. 
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CHAPTER  134 
MUNICIPAL  CORPOEATIONS 

Section  Section 

2315.    Negligence  generally.  2316.    Notice  of  accident  or  injury. 

2315A.  Nuisance.  2317.    Compensation  of  officers, 

§  2315.    Negligence  generally.1 
Indiana. 

Negligence  which  renders  one  liable  to  another  who  is  injured 
thereby  is  the  doing  of  some  act  or  thing  which  it  is  his  duty 
to  refrain  from  doing,  or  the  failing  to  do  some  act  or  thing 
it  is  his  duty  to  do.  Or,  to  put  it  in  other  words,  where  a  person 
or  a  municipal  corporation  does  something  which  a  reasonably 
careful  and  prudent  person  would  not  do  under  the  same  or  like 
circumstances,  it  constitutes  negligence;  and  where  such  negli- 
gent act  is  done  or  omitted  and  by  reason  of  it  another  suffers 
injury  therefrom,  to  which  no  negligence  of  her  own  contributed, 
such  negligent  person  or  city  is  liable  to  the  injured  person,  she 
being  without  fault. 

*    #    * 

The  defendant  in  this  case  is  the  city  of  Indianapolis,  a  munici- 
pal corporation,  and  acting  through  its  proper  officers  and  agents 
is  liable  for  the  proximate  consequences  of  its  negligence,  if 
any  you  find  existed  in  this  case.  If,  however,  the  municipality 
has  exercised  ordinary  and  reasonable  care  and  skill  under  the 
circumstances  of  the  particular  case,  no  liability  for  negligence 
will  arise.  It  is  not  bound  to  use  such  care  as  will  render  acci- 
dents impossible.  You  must  determine  those  things  from  the 
evidence  before  you.2 

Minnesota, 

The  plaintiff,  having  elected  to  sue  the  city,  has  the  right  to 
recover  his  entire  damages  from  the  city,  if  under  the  evidence 
and  rules  given  you  in  this  court  you  find  the  city  guilty  of 
negligence  proximately  causing  the  injuries  to  the  plaintiff. 
The  fact  that  B.  may  also  be  liable  is  a  fact  you  need  not  con- 
sider in  this  case,  as  the  plaintiff  in  this  case,  as  in  all  negligence 

1  See  also  Ch.  162  and  166,  infra.         2  Johnson  v.  Indianapolis,  Circuit 

Court,  Marion  County,  Indiana,  No. 
44186. 
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cases,  has  the  right  to  sue  one  or  more  of  joint  tort-feasors  if 
any  one  of  them  contributes  to  cause  the  injuries  complained 
of  or  damages  sustained.3 

§  2315A.    Nuisance.4 
Arizona. 

You  are  instructed  that  if  you  find  that  the  defendant,  city 
of  Phoenix,  has  provided  an  airport  with  runways  of  sufficient 
length  and  construction,  and  landing  and  take  off  areas  adjacent 
thereto  of  sufficient  size  to  enable  the  planes  using  it  to  take 
off  and  land  without  interfering  with  the  substantial  enjoyment 
by  the  plaintiffs  of  their  properties,  then  you  may  not  return  a 
verdict  in  favor  of  the  plaintiffs  and  against  the  defendant  be- 
cause of  the  improper  use  of  those  facilities  by  third  persons, 
unless  you  first  find  that  the  defendant,  city  of  Phoenix,  had 
actual  notice  of  the  improper  use  of  its  runways  or  by  the 
exercise  of  reasonable  care  should  have  known  of  such  improper 
use.5 

Missouri. 

The  court  instructs  the  jury  that  the  plaintiffs  in  this  case 
had  the  right  under  the  law  to  the  comfortable  use  and  enjoy- 
ment of  their  home  and,  if  you  find  and  believe  from  the  evidence 
that  defendant  city  during  the  period  from  April  29,  19 — ,  to 
December  9,  19 — ,  maintained  a  storm  sewer  which  collected  the 
surface  water  from  surrounding  territory  and  cast  it  in  a  body 
upon  property  neighboring  that  of  plaintiffs  in  such  a  manner 
as  to  cause  it  to  flow  from  force  of  gravity  down  upon  plaintiffs' 
property,  or  if  you  find  that  defendant  city  during  the  said  period 
maintained  the  sanitary  sewer  mentioned  in  the  evidence  in  such 
a  manner  as  to  permit  the  escape  of  raw  sewage  therefrom  so  as 
to  flow  from  force  of  gravity  down  upon  plaintiffs'  property,  or 
if  you  find  that  the  defendant  city,  during  said  period,  has  caused 
both  sewage  and  surface  water  to  be  discharged  in  the  manner 
described  on  neighboring  lands  so  as  to  flow  down  upon  plaintiffs' 
property,  and  if  you  further  find  that  plaintiffs  have  been  dam- 
aged thereby,  then  your  verdict  must  be  for  the  plaintiffs  and 
against  the  defendant.6 

§  2316.    Notice  of  accident  or  injury. 
Nebraska. 

All  persons  are  charged  with  a  knowledge  of  the  law,  and 
ignorance  of  the  statute  above  mentioned  would  not  excuse  the 

3  Heidemann  v.   Sleepy  Eye,  195          5  Phoenix  v.  Harlan,  75  Ariz  290, 
Minn  611,  264  NW  212.  255  P2d  609. 

4  See  also  Ch.  138,  infra.  «  Clark  v.   Springfield    (Mo),   241 

SW2d  100. 
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giving  of  the  required  notice  by  the  deceased,  I.  M.  H.,  provided 
she  was  not  incapable  of  giving  the  same  within  said  period  of 
30  days.  Nor  would  the  giving  of  such  notice  be  excused  by 
reason  of  the  incapacity  of  the  deceased  to  manually  prepare  and 
deliver  the  same  to  the  defendant  city.  It  was  permissible  for 
her  to  give  such  notice  by  agent,  and  if  during  said  period  she 
was  mentally  sound  and  able  to  direct  the  giving  of  such  notice, 
her  failure  to  take  such  action  within  such  period  would  prevent 
her  recovery  in  this  case,  although  you  find  she  was  physically 
unable  by  her  own  hand  to  prepare  and  serve  said  notice.7 

West  Virginia. 

The  court  further  instructs  the  jury  that  evidence  upon  the 
question  if  and  when  the  plaintiff  or  her  attorneys  notified  the 
defendant  city  of  her  claim  which  is  presented  in  this  case  is  not 
in  issue  and  has  no  bearing  whatever  upon  your  determination 
of  the  real  issues  in  this  case  which  are  defined  in  other  instruc- 
tions given  to  you  in  this  case.8 

§  2317.    Compensation  of  officers. 

The  council  are  under  no  obligation  to  make  compensation 
to  any  of  the  officers  of  the  corporation  unless  the  charter  ex- 
pressly provides  that  compensation  shall  be  made,  or  that  the 
officers  are  entitled  to  compensation.9 


SBurcham  v.  Mullens,  139  WVa 
399,  83  SE2d  505. 


CHAPTER  135 
NEGLIGENCE  IN  GENERAL 


Section  Section 

2320.  Negligence  denned.  2336. 

2321.  Unavoidable  accident. 

2322.  Acts  in  sudden  peril  or  emer-      2337. 

gency. 

2323.  Ordinary  care.  2338. 

2324.  Highest  degree  of  care. 

2325.  Care  to  avoid  injury  to  chil- 

dren. 

2326.  Care  to  avoid  injury  to  blind     2339. 

persons. 

2327.  Injury  of  disabled  person.  2340. 

2328.  Presumption   that   natural 

consequences  of  acts  were 
intended. 

2329.  Wilful,   wanton,   or  reckless     2341. 

acts  or  conduct;  gross  neg- 
ligence. 

2330.  Proximate  cause  generally.         2342. 

2331.  Intervening  cause. 

2332.  Act  of  God.  2343. 

2333.  Sole  negligence  of  third  per-     2344. 

son;  negligence  of  third 
person  as  sole  proximate 
cause.  2345. 

2334.  Concurrent  causes  of  injury; 

joint  and  several  liability.      2346. 

2335.  Burden    of    proving    negli- 

gence; inference  of  negli- 
gence from  proof  of 
happening  of  accident  or 
collision  and  resulting  in- 
jury; res  ipsa  loquitur. 

§  2320.    Negligence  defined. 
Alabama. 

Negligence  is  the  wrongful  doing  of  an  act,  or  the  wrongful 
omission  to  act,  which  results  in  damages,  but  without  intent 
to  do  wrong  or  cause  damage.  Under  this  definition  it  is  not 
necessary,  nor  does  the  law  require,  that  an  intent  to  do  wrong, 
or  an  intent  to  cause  injury,  should  be  shown. 

*    *    * 

Actionable  negligence  consists  in  the  neglect  of  the  use  of 
ordinary  care  and  skill  toward  a  person  to  whom  the  defendant 
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Effect  of  violation  of  statutes 
and  ordinances. 

Character  of  plaintiff  not  in- 
volved in  action. 

Variance  between  allegations 
and  proof;  right  of  recov- 
ery is  limited  to  negligence 
alleged. 

Sufficiency  of  evidence  to  es- 
tablish negligence. 

Duty  of  jury  to  take  into 
consideration  situation  of 
parties;  previous  experi- 
ence of  jurors. 

Right  of  jury  to  disregard 
evidence  contrary  to  physi- 
cal facts. 

Assumption  that  others  will 
obey  the  law. 

Reserved. 

Duty  of  occupiers  and  owners 
of  land  to  licensees  and  in- 
vitees. 

Dangerous  machinery  or  in- 
strumentality. 

Special  verdict  form  in  neg- 
ligence action. 
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owes  the  duty  of  observing  ordinary  care  and  skill,  by  which 
neglect  plaintiff  has  suffered  injury  to  his  person.1 

California. 

Negligence  is  either  the  omission  of  a  person  to  do  something 
which  an  ordinarily  prudent  person  would  have  done  under  given 
circumstances  or  the  doing  of  something  which  an  ordinarily 
prudent  person  would  not  have  done  under  such  circumstances. 
It  is  not  absolute  or  to  be  measured  in  all  cases  in  accordance 
with  some  precise  standard  but  always  relates  to  some  circum- 
stance of  time,  place,  and  person.2 

Connecticut. 

Negligence  is  the  failure  to  use  that  degree  of  care  which  an 
ordinary,  reasonable,  and  prudent  person  would  have  exercised 
under  the  same  circumstances.3 

Idaho. 

(1)  You  are  instructed  that  a  man  is  negligent  under  the  law 
when,  in  any  given  circumstance,  he  fails  to  use  that  degree  of 
care  and  prudence  for  the  lives  and  property  of  others  as  an 
ordinary,  careful  and  prudent  man  would  use  in  the  same  cir- 
cumstances. 

And  you  are  further  instructed  that  in  determining  whether 
a  man  is  negligent  in  any  given  set  of  circumstances,  there 
should  be  taken  into  consideration  all  of  the  surrounding  facts, 
the  time  within  which  the  person  in  question  could  act,  the  fact 
whether  he  had  reason  to  believe  that  he  was  in  imminent  peril 
himself,  and  any  and  all  circumstances  which  would  or  could 
affect  the  mind,  reason,  or  judgment  of  an  ordinary,  reasonable 
man ;  that  is  to  say,  the  test  is  not  what  a  person  would  do  under 
the  ideal  circumstances  when  he  had  plenty  of  time  to  plan  and 
think,  but  the  test  is  what  an  ordinary,  reasonable,  and  prudent 
man  would  or  could  do  under  those  specific  circumstances  and 
under  the  specific  time  given  to  act.4 

(2)  Negligence  may  be  defined  to  be  the  omission  or  want  of 
ordinary  care;  and  ordinary  care  is  such  care  as  an  ordinarily 
prudent  person  would  exercise  under  like  circumstances.    Negli- 
gence may  consist  in  the  failure  to  do  that  which  an  ordinarily 

{  Reiter- Connolly   Mfg.   Co.   v.  3  Stickney  v.   Epstein,    100   Conn 

Hamlin,  144  Ala  192,  40  S  280.  170,  12S  A  1. 

2  Fouch  v.  Werner,  99  CalApp  557,  See    also    Nesbit    v.    Crosby,    74 

279  P  183.  Conn    554,    51    A    550;    Dunbar    v. 

See  also  Hoffman  v.  Southern  Pa-  Jones,  87  Conn  253,  87  A  787. 

cific  Co.,  84  CalApp  337,  258  P  397.  4  McCoy  v.  Krengel,  52  Idaho  626, 

17  P2d  547. 
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prudent  person  would  do  under  the  circumstances,  or  the  doing 
of  that  which  an  ordinarily  prudent  person  would  not  do  under 
the  circumstances.  The  care  to  be  exercised  to  be  ordinary  care 
must  be  proportioned  to  the  danger  reasonably  to  be  apprehended 
from  the  circumstances.  What  might  be  ordinary  care  under 
certain  circumstances  would  be  negligence  under  other  circum- 
stances. The  standard  by  which  ordinary  care  is  gauged  is 
the  question: 

"What  would  an  ordinarily  prudent  person  have  done 
under  like  circumstances  ?" 

If  a  person  acted  as  an  ordinarily  prudent  person  would  act 
under  the  same  circumstances  and  conditions,  there  is  no  negli- 
gence. If  a  person  failed  to  act  as  an  ordinarily  prudent  person 
would  have  acted  under  the  same  or  like  circumstances  and 
conditions,  then  there  is  negligence.5 

Illinois. 

Negligence  is  the  omission  to  do  something  which  a  reasonable 
man,  guided  by  those  ordinary  considerations  which  ordinarily 
regulate  human  affairs,  would  do  or  the  doing  of  something 
which  a  prudent  and  reasonable  man  would  not  do.6 

Indiana. 

(1)  This  action  is  based  on  negligence,  and  it  is  therefore 
necessary  that  the  court  define  negligence  to  you  in  these  instruc- 
tions. 

Negligence  is  the  doing  of  something  an  ordinarily  careful 
and  prudent  person  would  not  do  under  the  circumstances  of 
the  case,  or  the  failure  to  do  something  which  an  ordinarily 
prudent  person  would  do  under  the  circumstances  of  the  case, 
when  there  is  a  duty  not  to  act  or  to  act,  as  the  case  may  be. 
In  other  words,  negligence  is  the  violation  of  a  duty  to  exercise 
ordinary  care,  that  is,  such  care  as  a  person  of  ordinary  prudence, 
under  the  particular  circumstances  is  presumed  to  exercise  to 
avoid  injury.7 

(2)  Negligence  is  the  failure  to  do  what  a  reasonable  and 
prudent  person  would  or  doing  what  such  a  person  under  the 

*  Approved  at  the  meeting  of  the  Co.  v.  Wilson,  152  111  9,  38  NE  694, 

Supreme   Court  and   District  Court  26  LRA  229;  Pittsburgh,  Ft.  W.  &  C. 

Judges,  held  in  1951.    Kindly  sub-  Ry.  Co.  v.  Callaghan,  157  111  406,  41 

mitted  by  Judge  Doran  H.  Sutphen,  NE  909. 
4th  Judicial  Dist.,  Idaho.  7  Public  Service  Co.  of  Indiana  v. 

6Perryman    v.    Chicago    City    B.  Dalbey,  119  IndApp  405,  85  NE2d 

Co.,  242  111  269,  89  NE  980.  368,  affirming  judgment  on  verdict 

See  also  Chicago,  B.  &  Q.  R.  Co.  for  plaintiff, 
v.  Johnson,  103  111  512;  Wolff  Mfg. 
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existing  circumstances  would  not  have  done.    In  other  words, 
negligence  is  the  failure  to  exercise  ordinary  care,8 

Iowa. 

Negligence  is  the  want  or  omission  of  ordinary  care;  the 
failure  to  do  something  which  a  reasonably  prudent  person, 
guided  by  those  considerations  which  ordinarily  regulate  the 
conduct  of  human  affairs,  would  do  under  the  circumstances; 
or  the  doing  of  something  which  such  a  person,  under  such 
circumstances  would  not  do.9 

Kentucky. 

Negligence,  as  used  in  the  first  instruction,  means  the  failure 
to  exercise  such  care  as  ordinarily  prudent  persons  exercise 
under  like  or  similar  circumstances.10 

Louisiana. 

Negligence  is  a  failure  to  observe  or  do  something  one  ought 
to  have  seen  or  done  and  would  have  noticed  or  done  with 
ordinary  vigilance.  It  is  the  failure  to  be  prepared  for  something 
visible  or  at  least  of  probable  occurrence,  or  that  might  be 
reasonably  expected  to  happen. ! ' 

Michigan. 

Negligence  is  the  failure  to  use  such  due  care  and  caution 
as  a  reasonably  prudent  person  would  use  under  similar  circum- 
stances. ' 2 

Missouri. 

Negligence  is  the  want  of  ordinary  care,  and  ordinary  care 
is  that  degree  of  care  which  ought  reasonably  to  be  expected 
from  a  person  of  ordinary  prudence,  in  view  of  all  the  circum- 
stances developed  in  evidence.  If  either  defendant  failed  to 

8  Pittsburgh,   C.,  C.   &  St.  L.  R.  !  °  Kentucky  &  I.  Bridge  &  R.  Co. 
Co.  v.  Rushton,  90  IndApp  227,  148      v.  Shrader,  26  KyL  206,  80  SW  1094. 
NE  337,  149  NE  652.                                     See  also  Louisville  &  N.  R.  Co.  v. 

See  also  Citizens  Street  Ry.  Co.  v.  Carter  (KyApp),  112  SW  904. 
Shepherd,   30   IndApp    193,   65  NE          f '  Lipscomb    v.    Standard    High- 

765;   Hines  v.   Nichols,   76   IndApp  way  Co.,  Inc.,  11  LaApp  508,  124  S 

445,  130  NE  140.  156. 

9  Engle  v.  Nelson,  220  la  771,  263  ' 2  Corey  v.  Hartel  Bros.,  216  Mich 
NW  506.  675,  185  NW  748. 

See   also    Hill   v.    Glenwood,    124          See  also  Hanna  v.  McClave,  273 
la  479,  100  NW  522;  Heimniller  v.      Mich  571,  263  NW  742. 
Winston  Bros.,  131  la  32,  107  NW 
1102,   6  LRA(NS)    150,  117  AmSt 
405. 
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exercise  ordinary  care  in  placing  and  maintaining  said  pile  of 
cinders  in  question,  then  it  was  guilty  of  negligence.13 

Montana. 

Negligence  is  the  failure  to  do  what  a  reasonable  and  pru- 
dent person  would  ordinarily  have  done  under  the  circumstances 
of  the  situation,  or  doing  what  such  person  under  the  existing 
circumstances  would  not  have  done. ' 4 

Ohio. 

(1)  The  court  charges  you  that  the  mere  fact  that  an  acci- 
dent occurred  in  which  the  plaintiff  sustained  injuries  does  not 
give  the  plaintiff  the  right  to  recover  in  this  action. 

The  court  instructs  you  that  by  "negligence"  is  meant  the 
failure  to  use  ordinary  care  and  that  by  "ordinary  care"  is  meant 
such  care  as  a  reasonably  prudent  person  would  exercise  under 
the  same  or  similar  circumstances.15 

(2)  You  are  instructed  that  negligence  is  defined  to  be  the 
want  of  ordinary  care,  that  is,  the  lack  of  such  care  as  an  ordinar- 
ily prudent  person  would  exercise  under  like  circumstances.  There 
is  no  precise  definition  of  "ordinary  care/'  but  it  may  be  said 
that  it  is  such  care  that  an  ordinarily  prudent  person  would 
exercise  under  like  circumstances  and  should  be  proportionate 
to  the  danger  surrounding  the  circumstances  of  a  particular 
case  in  which  it  is  exercised.  • 6 

Pennsylvania. 

Negligence  is  the  absence  or  want  of  care ;  such  care  as  men 
of  ordinary  prudence  would  use.  That  is  the  general  definition 
of  negligence.  And,  therefore,  if  you  should  find  that  there 
was  want  of  care  on  the  part  of  S.,  such  ordinary  care  as  a  man 
ought  to  use,  and  you  should  find  that  there  was  no  want  of 
care  on  the  part  of  the  plaintiff  that  contributed  to  the  accident, 
then  your  verdict  would  be  in  favor  of  the  plaintiff. ' 7 

South  Carolina. 

What  is  negligence?  Negligence  is  the  failure  to  exercise 
due  care.  The  law  enjoins  upon  every  individual,  you  and  me 
and  every  individual  each  in  our  conduct  with  reference  to  any- 

1 3  Anderson    v.    Union    Terminal  • 4  Knott  v.  Pepper,  74  Mont  236, 

K.  Co.,  161  Mo  411,  61  SW  874.  239  P  1037. 

See  also  Eichorn  v.  Missouri,  K.  &  ' 5  Galliher  v.  Campbell,  69  OLA 

T.  Ry.  Co.,  130  Mo  575,  32  SW  993;  378,  125  NE2d  758. 

Feary   v.    Metropolitan    Street   Ry.  ' 6  Driscoll  v.  Buettner,  38  OhApp 

Co.,  162   Mo   75,  62   SW  452;   Me-  210,  175  NE  893. 

Caff  ery  v.  St.  Louis  &  M.  R.  Ry.  Co.,  ' 7  Pickering   v.    Snyder,    270   Pa 

192  Mo  144,  90  SW  816.  139,  113  A  375. 
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body  else,  the  duty  of  exercising  due  care  under  all  of  the  circum- 
stances attending  our  activities,  and  the  failure  to  exercise  that 
due  care  which  the  surrounding  circumstances  justly  require 
is  called  negligence,  and  if  one  is  injured  by  reason  of  that 
negligence,  if  that  negligence  itself,  that  failure  to  exercise 
due  care  under  the  circumstances,  is  the  direct  cause  of  bringing 
about  some  injury  or  damage  to  the  person  of  another,  then 
that  negligence  we  call  actionable.  If  one  is  injured  due  directly 
and  proximately  to  the  negligence  of  another,  he  can  come  into 
court  and  assert  his  rights  and  recover  against  another  predi- 
cated upon  that  negligence  as  the  direct  cause  of  his  injury. 
Negligence  in  order  to  be  actionable  negligence,  in  order  to 
support  an  action  at  law,  such  as  this  is,  must  be  shown  to 
have  been  the  direct  and  proximate  cause  of  the  injury  com- 
plained of.  A  pleader  comes  into  court  and  grounds  his  claim 
for  recovery  upon  allegations  of  negligence,  he  is  bound  by  his 
pleadings,  he  must  show  to  the  satisfaction  of  the  jury  that  the 
things  which  he  charges  as  negligence  were  negligent  and  that 
those  things  so  charged  were  the  direct  and  proximate  cause 
of  any  such  injury  as  he  may  have  sustained.18 

Texas. 

The  test  of  negligence  is  the  exercise  of  ordinary  care. !  9 

Vermont. 

It  was  the  duty  of  the  defendant  to  use  the  care  and  pru- 
dence of  a  prudent  man  in  view  of  all  the  circumstances  to 
avoid  injuring  the  plaintiff.  No  certain  and  unbending  rule  as 
to  what  constitutes  negligence  can  be  established  for  all  possible 
contingencies.  What  may  be  prudent  under  some  circumstances 
and  at  some  times,  may  be  negligent  under  other  circumstances 
and  at  other  times.  The  standard,  which  is  an  elastic  one,  is 
that  of  a  prudent  man,  what  such  a  man  would  do  and  would 
foresee  under  such  circumstances  as  those  In  question  in  this 
case.20 

Washington. 

Negligence  consists  in  the  doing  of  an  act,  or  a  series  of 
acts,  without  the  exercise  of  reasonable  care,  or  in  doing  an 
act,  or  acts,  in  violation  of  an  express  law  or  ordinance.  Eeason- 
able  care  is  that  degree  of  care  that  a  reasonably  careful  and 
prudent  person  would  use  under  similar  circumstances.2 ' 

18  Parker  v.  Simmons,  163  SC  42,  I9  Hooks  v.  Orton  (TexCivApp), 
161  SE  169.  30  SW2d  681. 

See  also   Bodie  v.   Charleston  &          20McAndrews  v.  Leonard,  99  Yt 
W.  C.  Ry.  Co.,  61  SC  468,  39  SE      512,  134  A  710. 
715  2 '  Jaquith  v.   Worden,   73   Wash 

349,  132  P  33,  48  LRA(NS)  827. 
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Wisconsin. 

A  person  is  negligent  when  without  intending  to  do  any 
wrong,  he  does  such  an  act  or  omits  to  take  such  a  precaution 
that  under  the  circumstances  present  he,  as  an  ordinary  prudent 
and  intelligent  person,  should  foresee  that  his  conduct  is  thereby 
exposing  the  interests  of  another  to  an  unreasonable  risk  of 
harm.  In  determining  whether  a  person  has  exposed  the  interest 
of  another  to  an  unreasonable  risk  of  harm  you  shall  take  into 
consideration  all  of  the  circumstances  present,  and  consider  the 
judgment  that  would  be  exercised  by  an  ordinary  intelligent  or 
prudent  person,  and  you  should  also  consider  whether  or  not 
the  conduct  of  the  person  was  such  as  the  great  mass  of  man- 
kind, or  his  prototype — the  average  person — would  have  done 
under  the  circumstances  present. 

A  person  is  negligent  when  he  fails  to  exercise  ordinary  care. 
And  ordinary  care  is  that  degree  or  kind  of  care  that  is  ordi- 
narily exercised  by  the  great  mass  of  mankind  under  the  same 
or  similar  circumstances.  A  person  who  fails  to  ex'ercise  ordi- 
nary care  is  negligent.22 

§  2321.     Unavoidable  accident. 
Alabama. 

If  you  believe  from  the  evidence  that  the  plaintiff  sustained 
his  injuries  as  the  proximate  result  of  a  mere  accident,  it  is 
your  duty  to  return  a  verdict  in  favor  of  the  defendants.23 

California. 

Plaintiff  cannot  recover  for  damages  caused  by  an  unavoid- 
able accident.  An  unavoidable  accident  is  one  which  occurs 
despite  the  exercise  of  reasonable  care  upon  the  part  of  all 
concerned  to  avoid  it.24 

Florida. 

If  you  find  from  the  evidence  in  these  two  cases  that  the 
injury  complained  of  was  the  result  of  an  unavoidable  accident, 
you  must  find  for  the  defendant.  An  accident  is  that  which 
happens  without  the  fault  of  any  one,  and  without  or  beyond 
one's  foresight  or  expectation.  When  both  parties  exercise 
ordinary  care,  an  injury  resulting  to  one  of  them  is  relatively 
to  them  the  result  of  an  accident.  Or,  if  you  find  from  the 
evidence  that  the  sole  proximate  cause  of  the  injuries  complained 

22  La    Fave  v.   Lemke,  3   Wis2d          See  also    Smith  v.   Baggett,   218 
502,  89  NW2d  312.  Ala  227,  118  S  283. 

23  Boyette    v.    Bradley,  211    Ala         24  Creamer  v.  Cerrato,  1  CalApp 
370,  100  S  647.  2d  441,  36  P2d  1094. 
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of  was  the  act  of  some  third  person,  you  must  find  for  the 
defendant.25 

Indiana. 

The  court  recognizes  that  there  may  be  pure  accidents  for 
which  no  person  is  responsible.  If  you  find  from  all  the  evi- 
dence that  the  injuries  of  the  plaintiff  were  due  to  a  pure 
accident  which  cannot  be  attributed  to  the  negligence  of  any 
person,  then  and  in  that  event  the  plaintiff  cannot  recover.26 

Maryland. 

An  unavoidable  accident  is  one  which  could  not  have  been 
obviated  by  the  exercise  of  legally  requisite  care  by  any  of  the 
persons  whose  responsibility  for  the  occurrence  is  asserted 
or  denied.  If  either  the  plaintiff  or  defendant  could  have  averted 
the  accident  by  proper  care,  it  could  not  be  said  to  have  been 
unavoidable.27 

Missouri. 

If  the  jury  believe  from  the  evidence  that  neither  plaintiff 
nor  defendant  was  guilty  of  negligence,  as  defined  in  other 
instructions,  but  that  the  injuries,  if  any,  sustained  by  plaintiff 
were  the  result  of  an  accident,  then  the  jury  should  find  for  the 
defendant.28 

Oklahoma. 

(1)  If  you  find  from  all  of  the  facts  and  circumstances 
introduced  in  the  evidence  during  the  trial  of  this  case  that 
the  injuries  sustained  by  the  plaintiff  were  the  result  of  an 
unavoidable  accident  or  inevitable  accident,  then  your  verdict 
should  be  for  the  defendant.29 

(2)  An  unavoidable  accident  is   a   casualty  which   occurs 
without  negligence  of  either  party,  and  when  all  means  which 
common  prudence  suggests  have  been  used  to  prevent  it.30 

Oregon. 

I  instruct  you  that  if  you  find  from  the  evidence  that  the 
accident  in  this  case  was  a  pure  accident  and  was  not  proxi- 

25  Florida    Motor    Lines,    Inc.    v.  Feary  v.  Metropolitan  Street  Ry.  Co., 
Casad,  98  Fla  720,  124  S  180.  162  Mo   75,   62   SW  452;   Lieuallen 

26  Kansas    v.     Dubois,     Superior  v.  Mosgrove,  37  Or  446,  61  P  1022; 
Court,   Lake   County,   Indiana,   No.  St.   Louis    Southwestern   R.   Co.    v. 
23172.  Mitchell,  25  TexCivApp  197,  60  SW 

2?Dwyer  v.   Chew,  149  Md  281,  891. 

131  A  350.  29  Wilson  v.  Roach,   101   Old  30, 

28  Flaherty  v.   St.  Louis  Transit  222  P  1000. 

Co,,  207  Mo  318,  106  SW  15.  3O  Haskell   v.   Kennedy,    151   Okl 

See  also  Conner  v.  Citizens  Street  12,  1  P2d  729. 
R.   Co.,   146   Ind  430,   45   NE    662; 
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mately  caused  by  any  negligence  on  the  part  of  either  B.  or  S., 
then  there  would  be  no  liability  on  the  part  of  the  defendant  to 
plaintiff  and  your  verdict  should  be  for  the  defendant.31 

Texas. 

An  unavoidable  accident  is  an  accident  or  occurrence  hap- 
pening suddenly  and  unexpectedly  not  occasioned  by  the  negli- 
gence of  any  one,  and  an  occurrence  which  could  not  have  been 
foreseen,  by  the  use  of  ordinary  care.32 

Vermont. 

To  be  an  unavoidable  accident  as  to  the  defendant,  it  must 
have  occurred  without  any  proximate  negligence  on  his  part. 
Exclusive  of  contributory  evidence  of  the  plaintiff,  the  test  of 
liability  is  not  whether  the  injury  was  accidental,  but  whether 
the  defendant  was  at  fault.33 

Virginia. 

The  basis  of  this  action  is  negligence  and  you  cannot  infer 
negligence  on  the  part  of  the  defendant  from  the  mere  happening 
of  an  accident.  The  law  imposes  on  the  plaintiff  the  duty  of 
proving  her  case  by  the  preponderance  of  all  the  evidence,  and 
this  burden  rests  upon  her  throughout  the  entire  trial  and 
applies  at  every  stage  thereof,  and  you  cannot,  under  your 
oaths,  find  a  verdict  in  favor  of  the  plaintiff  unless  and  until  she 
has  proved  by  the  preponderance  of  all  the  evidence  that  the 
defendant  was  guilty  of  the  negligence  charged  against  him, 
and  that  such  negligence  was  the  proximate  cause  of  the  injury 
complained  of.34 

Washington. 

You  are  instructed  that  if,  after  full  consideration  of  all  the 
evidence,  you  believe  that  the  collision  complained  of  was  due 
to  accident,  which  under  all  the  circumstances  was  unavoidable, 
then  there  can  be  no  recovery  in  this  action  and  your  verdict 
must  be  for  the  defendants.35 

§  2322.     Acts  in  sudden  peril  or  emergency. 

Arkansas. 

If  one  suddenly  confronted  with  an  emergency  created 
through  the  negligence  of  another  makes  a  choice  of  a  course 

3'  Bly  v.  Moores  Motor  Co.,  145  34  Lucas  v.  Craft,  161  Va  228,  170 

Or  528,  28  P2d  627.  SE  836. 

32  Woodward  v.  Murphy  (TexCiv  3S  O'Connell  v.  Home  Oil  Co.,  180 
App),  29  SW2d  828.  Wash  461,  40  P2d  991. 

33  Larrow  v.  Martell,  92  Vt  435, 
104  A  826. 
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of  conduct  to  avoid  the  danger  such  as  one  of  ordinary  prudence, 
under  similar  conditions,  might  reasonably  make,  then  there 
would  be  no  negligence  even  though  it  might  subsequently 
appear  that  it  would  have  been  wiser  to  have  chosen  some  other 
course  of  conduct.36 


California. 


You  are  instructed  that  one  who,  without  negligence  upon 
his  part,  is  suddenly  confronted  with  imminent  danger,  or 
seeming  imminent  danger,  is  not  required  to  exercise  that  de- 
gree of  care  and  skill  which  is  required  in  the  commission  of 
an  act  after  careful  deliberation;  he  is  required  to  act  only  as 
a  reasonably  prudent  man  would  act,  under  similar  circum- 
stances.37 

Connecticut. 

In  an  emergency  not  due  to  his  own  negligence,  one  is  not 
relieved  of  all  obligation  to  exercise  care,  but  is  required  to 
exercise  the  care  of  an  ordinary  prudent  person  acting  in  such 
emergency.38 

Kansas. 

If  a  driver  of  a  vehicle  is  confronted  by  a  set  of  circum- 
stances which  call  for  quick  action,  without  time  for  deliberation, 
and  he  uses  his  best  judgment  and  follows  the  course  of  action 
which  seems  to  him  best  suited  to  prevent  a  collision,  he  can- 
not be  found  to  have  been  negligent  simply  because  he  did  not 
do  what  some  other  person  might  have  done  if  placed  in  the 
same  position  and  confronted  by  the  same  set  of  circumstances.39 

Ohio. 

(1)  If  you  find  that  the  defendant  was  confronted  with  an 
emergency  and  without  his  fault  placed  in  a  situation  of  danger, 
he  is  not  to  be  held  to  the  exercise  of  the  same  care  and  cir- 
cumspection that  prudent  persons  would  exercise  where  no 
danger  is  present;  nor  can  it  be  said  as  a  matter  of  right, 
that  he  is  guilty  of  negligence  because  he  fails  to  make  the 
most  judicious  choice  between  the  hazards  presented,  or  would 

36  Coca-Cola  Bottling  Co.  of  Ely-          3«  Degnan    v.    Olson,    136    Conn 
theville  v.   Doud,   189   Ark   986,   76  171,  69  A2d  642,  quoting  from  Puza 
SW2d  87.  v.   Hamway,  123   Conn  205,'  193   A 

37  Miner   v.    Dabney- Johnson    Oil  776. 

Corp.,  219  Cal  580,  28  P2d  23.  3*>  Leinbach    v.     Pickwick     Grey- 

See  also  Bibby  v.  Pacific  Elec.  R.      hound   Lines,  Inc.,   135  Kan  40,  10 
Co.,    58    CalApp    658,    209    P    387;      P2d  33. 
Dodds  v.   Gifford,   127  CalApp   629, 
16  P2d  279. 
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have  escaped  injury  had  he  chosen  differently.  The  question 
in  such  case  is  not  what  a  careful  person  would  do  under  ordi- 
nary circumstances,  but  what  he  would  be  likely  to  do,  or  might 
reasonably  be  expected  to  do  in  the  presence  of  such  existing 
peril. 

I  did  intend  to  explain  one  thing  to  you  in  relation  to  the 
second  charge  given  at  defendant's  request.  You  will  note  that 
charge  is  that  if  you  find  that  the  defendant  was  confronted 
with  an  emergency  and  without  his  fault  placed  in  a  situation 
of  danger,  he  is  not  to  be  held  to  the  exercise  of  the  same  care 
and  circumspection  that  prudent  persons  would  exercise  where 
no  danger  is  present.  However,  if  you  find  that  he  was  placed 
in  a  situation  of  danger  by  reason  of  his  own  fault  and  his  own 
violation  of  the  ordinance,  then  that  particular  charge  does  not 
apply.40 

(2)  If  you  find  by  a  preponderance  of  the  evidence  that  the 
defendant,  L.  G.  C.,  was  confronted  by  an  emergency  not  created 
by  any  fault  of  his  own,  he  was  required  in  such  emergency  to 
exercise  only  such  care  as  a  reasonably  prudent  person  would 
exercise  in  the  same  or  in  similar  emergency  and  in  making  his 
choice  of  action  he  is  only  required  to  make  such  choice  as  a 
person  of  ordinary  prudence  placed  in  the  same  position  might 
have  made.41 

Oregon, 

Where  a  person  is  placed  suddenly  in  a  position  of  imminent 
peril,  without  sufficient  time  to  consider  all  the  circumstances, 
the  law  does  not  require  of  him  the  same  degree  of  care  and 
caution  as  it  requires  of  a  person  who  has  ample  opportunity 
for  the  full  exercise  of  hfs  judgment  and  reason.42 

Pennsylvania. 

Where  one  is  confronted  by  a  sudden  emergency,  so  that  one 
does  not  have  the  opportunity  to  act  with  the  judgment  that 
one  ordinarily  may  exercise,  one  is  held  in  law  only  to  the  exer- 
cise of  his  best  judgment,  under  the  circumstances.  If  you 
believe,  therefore,  that  this  accident  was  caused  by  the  natural, 
impulsive  act,  not  negligence,  of  the  driver  of  the  truck  in 
seeking  to  avoid  an  imminent  danger  that  was  suddenly  thrust 
upon  him,  and  that  he  used  his  best  judgment,  there  would  be 

40  Pratt  v.  Byers,  41  OhApp  112,          42  Goebel  v.  Vaught,  126  Or  332, 
179  NE  747.  269  P  491. 

41  Galliher  v.  Campbell,  69   OLA 
378,  125  NE2d  758. 
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no  negligence  and  your  verdict  would  be  in  favor  of  the  de- 
fendant.43 

South  Carolina. 

Where  a  party  is  put  in  imminent  peril  by  a  sudden  and 
unexpected  emergency  not  brought  about  by  his  own  negligence, 
the  law  requires  of  him  only  the  care  which  a  man  of  ordinary 
prudence  would  have  exercised  in  the  same  circumstances,  and 
makes  proper  allowance  for  excitement,  terror,  or  the  instinct 
of  self -preservation.44" 

Washington. 

(1)  A  person,  who,  without  negligence  on  his  part,  is  sud- 
denly and  unexpectedly  confronted  with  peril  arising  from  either 
the  actual  presence  or  the  appearance  of  imminent  danger  to  him- 
self or  to  others,  is  not  expected  nor  required  to  use  the  same 
judgment  and  prudence  that  is  required  of  him  in  the  exercise  of 
ordinary  care  in  calmer  and  more  deliberate  moments.  His  duty 
is  to  exercise  only  the  care  that  an  ordinarily  prudent  person 
would  exercise  in  the  same  situation.    If  at  that  moment  he  does 
what  appears  to  him  to  be  the  best  thing  to  do,  and  if  his  choice 
and  manner  of  action  are  the  same  as  might  have  been  followed 
by  any  ordinarily  prudent  person  under  the  same  conditions,  he 
does  all  the  law  requires  of  him,  although  in  the  light  of  after 
events,  it  should  appear  that  a  different  course  would  have  been 
better  and  safer.45 

(2)  The  law  recognizes  that  men  are  often  confronted  by  and 
must  act  in  emergencies.    When  a  man  is  suddenly  confronted 
by  an  emergency  not  due  to  negligence  on  his  own  part,  he, 
if  he  acts  as  a  reasonably  prudent  person  under  the  circum- 
stances would  act,  cannot  be  charged  with  negligence  because 
in  such  emergency  he  may  not  have  done  that  which  now  can 
be  seen  would  have  prevented  an  accident.    It  is  not  a  question 
of  what  was  the  safest  or  best  thing  to  do,  but  the  question  is 
what,  under  the  circumstances,  would  a  reasonably  cautious 
and  prudent  person  have  done.46 

§  2323.    Ordinary  care. 

Arkansas. 

Care  must  be  exercised  commensurate  with  the  danger  rea- 
sonably to  be  anticipated.  Ordinary  care  is  a  relative  term 

43  Casey  v.  Siciliano,  310  Pa  238,          45  Jay   v.    Walla   Walla   College, 
165  A  1.  53  Wash2d  590,  335  P2d  458. 

See  also  Weinberg  v.  Pavitt,  304  46  Lindsey  v.  Elkins,  154  Wash 
Pa  312,  155  A  867.  588,  283  P  447. 

44  Miller  v.  Atlantic  Coast  Line 
R.  Co.,  140  SC  123,  138  SE  675. 
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dependent  upon  the  facts  and  circumstances  of  each  particular 
case.47 

Georgia. 

The  care  of  a  prudent  man  varies  according  to  circumstances, 
dependent  upon  the  degree  of  danger.  What  is  the  precise  legal 
intent  of  the  term  "ordinary  care"  must,  in  the  nature  of  things, 
depend  upon  the  circumstances  of  each  individual  case.  It  is 
a  relative,  and  not  absolute,  term.  The  degree  of  care  and 
foresight  which  is  necessary  to  use  in  any  given  case  must 
always  be  in  proportion  to  the  nature  and  magnitude  of  the 
injuries  which  will  be  likely  to  result  from  the  occurrence  which 
is  to  be  anticipated  and  guarded  against.48 

Indiana. 

(1)  The  law  interprets  ordinary  care  to  be  that  degree  of  care 
which  a  person  of  ordinary  prudence  under  the  particular  cir- 
cumstances is  presumed  to  exercise  to  avoid  injury.    Such  care 
is  required  to  be  in  proportion  to  the  danger  to  be  avoided  and 
the  fatal  consequences  that  may  result  from  the  neglect.49 

(2)  Reasonable  and  ordinary  care,  both  on  the  part  of  the 
plaintiff  and  of  the  defendant  is  such  care  as  a  reasonable  careful 
and  ordinary  prudent  person  would  exercise  under  the  same  and 
like  circumstances.50 

Kentucky. 

Ordinary  care  means  that  degree  of  care  usually  exercised 
by  ordinarily  careful  and  prudent  persons  under  like  circum- 
stances.51 

Massachusetts. 

As  far  as  the  defendant  is  concerned,  she  was  bound  to  exer- 
cise that  degree  of  care  which  the  person  of  ordinary  pru- 
dence would  exercise  under  the  circumstances  as  you  determine 
them  to  be  upon  the  evidence.  What  were  the  circumstances? 
And  did  the  defendant  do  what  the  person  of  ordinary  prudence 
and  caution  would  have  done  under  those  circumstances  ?  If  she 

47  Murphy    v.    Clayton,    179    Ark  so  McClure  v.  Miller,  229'  Ind  422, 
225,  15  SW2d  391.  98  NE2d  498. 

48  Savannah  Elec.  Co.  v.  Bell,  124  6 '  Golubic  v.  Rasnick,  239  Ky  355, 
Ga  663,  53  SE  109.  39  SW2d  513. 

49  Guion  v.  Terre  Haute,  I.  &  E.  See  also  Madisonville,  H.  &  E.  B. 
Trac.  Co.,  82  IndApp  458,  143  NE  Co.  v.    Wiar,  144  Ky  206,  138  SW 
20.  255;    Fullenwider   v.    Brawner,    224 

See  also  Indianapolis  &  C.  Trac.  Ky  274,  6  SW2d  264;  Louisville  & 
Co.  v.  Senour,  71  IndApp  10,  122  N.  R.  Co.  v.  Carter  (KyApp),  112 
NE  772,  SW  904. 
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did,  and  if  the  plaintiff  was  injured,  there  would  be  no  recovery; 
because  there  may  be  accidents  for  which  nobody  is  to  blame. 
If  she  did  not,  if  she  failed  to  exercise  that  degree  of  prudence, 
and  the  plaintiff  was  injured,  then  he  is  entitled  to  recover  such 
damages  as  you  find  he  suffered  as  a  natural,  probable,  and 
proximate  result  of  her  negligence.52 

Missouri. 

Due  care  is  ordinary  care.  Ordinary  care  is  defined  as  the 
care  that  would  be  exercised  by  a  reasonably  prudent  person 
under  the  same  or  similar  circumstances.53 

Texas. 

Negligence  is  the  failure  to  use  ordinary  care.  Ordinary 
care  is  that  degree  of  care  that  a  person  of  ordinary  prudence 
would  use  under  the  same  or  similar  circumstances.54 

Virginia. 

The  Court  instructs  the  jury  that  negligence,  as  used  in  these 
instructions,  is  want  of  ordinary  care.  Ordinary  care  is  that  de- 
gree of  care  which  a  person  of  ordinary  prudence  would  use 
under  the  same  circumstances,  conditions,  and  surroundings. 
The  care  which  under  certain  conditions  is  sufficient  to  be  ordi- 
nary care,  under  other  conditions  may  not  be  sufficient.  Greater 
caution  is  demanded  according  as  the  circumstances  demand 
greater  caution. 

While  evidence  that  a  certain  manner  of  doing  a  thing  is  the 
custom  and  usage  in  the  occupation,  together  with  any  other  per- 
tinent facts  and  circumstances,  may  be  considered  in  determin- 
ing whether  ordinary  care  was  used  in  a  given  situation,  such 
evidence  of  custom  and  usage  alone  is  not  conclusive.55 

§  2324.    Highest  degree  of  care. 

(1)  By  the  phrase  "highest  degree  of  care,"  as  used  in 
these  instructions,  is  meant  tfiat  degree  of  care  which  a  careful 
and  prudent  person  would  exercise  under  the  same  or  similar 
circumstances,  and  a  failure  to  exercise  that  degree  of  care 
constitutes  negligence.56 

"Bagley  v.  Kimball,  268  Mass  54  Stedman-Fruit  Co.  v.  Smith 
440  167  NE  661.  (TexCivApp),  28  SW2d  622 

"Wilson  v.  Chattin,  335  Mo  375,  See  also  Guitar  v  Randel  (Tex 
72  SW2d  1001  CivApp),  147  SW  642. 


, 

Wright  v.  Kansas  City,          "Collins  v.   Smith,  198  Va  778, 
187   Mo   678,   86   SW  452;    Sack  v.      96  SE2d  818. 

St   Louis  Car  Co.,  112  MoApp  476,          "Blackwffl  v.  Franke  (MoApp), 
87  SW  79;  Welland  v.  Metropolitan      49  SW2d  211. 
Street  R.  Co.,  144  MoApp  205,  129 
SW    441;    O'Day   v.    Shouvlin,    104 
OhSt  519,  136  NE  289,  25  ALR  980. 
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(2)  You  are  further  instructed  that  by  the  term  "due  care," 
as  used  in  this  instruction,  is  meant  the  highest  degree  of  care, 
which  is  that  degree  of  care  which  a  very  prudent  person  would 
exercise  under  the  same  or  similar  circumstances.57 

§  2325.     Care  to  avoid  injury  to  children. 
California. 

Ordinarily  it  is  necessary  to  exercise  greater  caution  for  the 
protection  and  safety  of  a  young  child  than  for  an  adult  person 
who  possesses  normal  physical  and  mental  faculties.  One  dealing 
with  children  must  anticipate  the  ordinary  behavior  of  children. 
The  fact  that  they  often  cannot  and  do  not  exercise  the  same 
amount  of  prudence  for  their  own  safety  as  adults,  that  they 
often  are  thoughtless  and  impulsive,  imposes  a  duty  to  exercise 
a  proportional  vigilance  and  caution  on  those  dealing  with 
children,  and  from  whose  conduct  injury  to  a  child  might  re- 
sult.58 

Illinois. 

If  you  believe  from  the  evidence  that  the  plaintiff,  M.  J.  O., 
at  the  time  of  the  accident  in  question,  was  a  child  of  the  age 
of  five  years,  then  she  cannot,  because  of  her  tender  years,  be 
guilty  or  charged  with  carelessness  with  respect  to  the  accident 
in  this  case,  so  as  to  relieve  at  all  any  want  of  due  care  on  the 
part  of  the  defendant,  M.  F.  &  Co.,  so  that  if  the  jury  further 
believe  from  the  evidence  that  the  accident  causing  the  injury 
to  the  plaintiff  was  due  to  want  of  due  and  ordinary  care  by  the 
defendant,  M.  F.  &  Co.,  then  you  should  find  a  verdict  for  the 
plaintiff.59 

Michigan. 

This  being  the  type  of  work  that  would  attract  persons  and 
especially  children,  and  children  having  been  attracted  to  the 
scene  of  this  work,  there  is  a  question  of  fact  I  am  submitting 
to  you  as  to  whether  or  not  the  person  who  was  cutting  down 
the  curb  exercised  the  proper  degree  of  care  that  he  owed  to  the 
children  who  were  gathered  about  therein,  in  warning  them 
of  the  particular  dangers  that  were  present  and  in  trying  to 
keep  them  out  of  the  zone,  as  it  were,  of  danger  that  surrounded 
that  particular  operation  or  field  of  operation.60 

57  Sullivan  v.  Union  Elec.  Light  5d  O'Rourke  v.  Marshall  Field  & 

&  Power  Co.,  331  Mo  1065,  56  SW2d  Co.,  307  111  197,  138  NE  625,  27  ALR 

97.  1014. 

«8  Johns  v.  Ward,  170  CalApp2d  6O  Eger  v.  Helmar,  272  Mich  513, 

780,  339  P2d  926.  262  NW  298. 
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North  Carolina. 

Children,  wherever  they  go,  must  be  expected  to  act  upon 
childish  instincts  and  impulses,  and  others  who  are  charge- 
able with  a  duty  of  care  and  caution  towards  them  must  calcu- 
late upon  this,  and  take  precautions  accordingly.61 

Ohio. 

If  you  find  by  a  preponderance  of  the  evidence  that  the 
defendant,  as  he  prepared  to  drive  his  ball,  saw  the  plaintiff 
in  a  position  of  peril  with  reference  to  the  intended  line  of  flight 
of  the  ball,  then  the  defendant  owed  to  the  plaintiff  the  duty 
of  warning  him  of  his  position  of  peril  and  failure  to  warn  him 
would  constitute  negligence.62 

Texas. 

If  you  believe  from  the  evidence  that  the  plaintiff  H.  J. 
went  into  the  defendant's  seed  house  with  the  knowledge  and 
by  permission  of  defendant's  employees  working  in  said  seed 
house  and  about  the  machinery  therein ;  and  if  said  employees 
knew  the  tender  age  of  said  H.  J,,  and  the  dangers  to  which  she 
was  exposed  in  going  about  said  machinery,  and  failed  to  warn 
her  of  such  dangers,  and  knowingly  permitted  her  to  go  about 
said  machinery ;  and  if  in  attempting  to  cross  said  conveyor  in 
said  house  the  said  H.  J.  was  caught  in  said  conveyor,  and  was 
thereby  injured,  as  alleged,  without  fault  on  her  part,  then  you 
should  find  for  the  plaintiff  H.  J.63 

§  2326.     Care  to  avoid  injury  to  blind  persons. 

Those  who  drive  automobiles  on  the  streets  of  a  city  and 
who  observe,  or  in  the  exercise  of  reasonable  diligence  ought 
to  know,  that  a  pedestrian  is  blind,  must  use  care  commensurate 
with  the  danger  involved.  It  will  not  do  to  drive  on  under  such 
circumstances  and  assume  that  one  thus  deprived  of  sight  will 
jump  the  right  way.  The  automobile  should  be  stopped.64 

61  Goss  v.  Williams,  196  NC  213,  that  the  defendant  testified  he  knew 
145  SE  169.  the  boy  would  be  hit. 

62  Gardner  v.  Heldman,  82  OhApp  63  Dublin  Cotton  Oil  Co.  v.  Jar- 
1,  80  NE2d  681    [motion  to  certify  rard  (TexCivApp),  40  SW  531. 
overruled  in  31462].  See  also  Ittner  Brick  Co.  v.  Kil- 

In  the  case  cited  judgment  upon  lian,  67  Neb  589,  $3  NW  951;  Cam- 
verdict  against  a  golfer  on  account  eron  Mill  &  Elev.  Co.  v.  Anderson, 
of  striking  a  caddy  with  a  golf  ball  34  TexCivApp  105,  78  SW  8. 
was  affirmed.    The  caddy  was  a  12  64  Weinstein  v.  Wheeler,  141   Or 
year  old  boy.   The  court  pointed  out  246,  15  P2d  383. 
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§  2327.     Injury  of  disabled  person. 
Indiana. 

If  it  should  appear  from  the  evidence  that  the  plaintiff  at 
the  time  of  the  accident  complained  of  was  in  such  a  physical 
condition  by  reason  of  disease  or  otherwise,  so  that  he  was 
more  susceptible  to  injury  by  reason  of  such  impaired  physical 
condition,  and  if  on  account  of  that  condition  the  results  of  his 
being  struck,  if  from  the  evidence  you  find  he  was  struck,  were 
more  extensive  than  they  would  otherwise  have  been,  still  this 
previous  condition  will  not  relieve  the  defendant  from  respond- 
ing to  him  for  all  the  injury  and  damages  which  proximately 
resulted  from  being  struck,  if  his  case  in  other  respects  be 
made  out,  and  you  find  defendant  guilty  of  negligence  and 
plaintiff  without  fault,  all  of  which  you  must  determine  for 
yourselves  from  the  evidence.65 

Missouri. 

You  are  instructed  that  it  was  the  legal  duty  of  defendant 
to  exercise  due  care  to  transport  plaintiff  safely  to  her  home, 
and  that  defendant  would  be  responsible  for  negligence,  if  any, 
on  the  part  of  his  employees  while  engaged  in  conveying  plain- 
tiff on  the  cot  from  the  ambulance  into  her  house,  and  if  you 
find  that  while  so  carrying  the  plaintiff  on  the  ambulance  cot, 
defendant's  said  employees  permitted  the  said  cot  to  be  dropped, 
and  if  you  further  find  from  the  evidence  in  this  case  that  said 
ambulance  cot  was  at  the  time  and  place  exclusively  under  the 
control  of  the  defendant  or  his  employees  who  had  been  dele- 
gated by  defendant  to  so  transport  the  plaintiff,  and  that  the 
act  of  dropping  said  cot  was  extremely  unusual  and  would  not 
ordinarily  occur  in  the  conduct  of  such  business  in  the  absence 
of  negligence,  then,  you  might  infer  that  defendant  was  negli- 
gent, and  you  may  so  find,  unless  you  find  from  the  evidence 
that  such  occurrence  was  not  due  to  defendant's  negligence; 
and  if  you  do  find  from  a  preponderance  of  the  evidence  in  this 
case  that  defendant  was  negligent,  and  that  such  negligence 
was  the  proximate  cause  of  plaintiff's  injuries,  if  any,  then 
your  verdict  should  be  for  the  plaintiff. 

*     *     * 

The  court  instructs  the  jury  that  if  you  find  and  believe 
from  the  evidence  that  the  employees  of  the  defendant  were 
carrying  the  plaintiff  from  the  ambulance  to  her  house,  and 
that  while  so  doing,  one  of  said  employees,  without  negligence 
on  his  part,  stepped  into  a  hole  or  depression  which  caused  him 

68  Hoy  v.  Prank  Bird  Transfer 
Co.,  Circuit  Court,  Marion  County, 
Indiana,  No.  42660. 
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to  fall,  and  that  the  dropping,  if  any,  of  the  ambulance  cot 
upon  which  plaintiff  was  being  carried  was  directly  and  solely 
caused  by  such  occurrence,  without  any  negligence  in  any 
other  respect  on  the  part  of  said  employees,  then  your  verdict 
should  be  in  favor  of  the  defendant.66 

§  2328.    Presumption  that  natural  consequences  of  acts  were  in- 
tended. 

Although  you  may  believe  from  the  evidence  that  the  de- 
fendant was  guilty  of  the  negligence  charged  in  the  complaint, 
still,  if  you  further  believe  from  the  evidence  that  such  injury 
was  not  the  natural  result  of  the  acts  of  the  defendant  and  could 
not  have  been  foreseen  or  reasonably  expected  to  result  from 
the  conduct  of  the  defendant,  then  the  defendant  would  not  be 
liable,  but  it  is  an  elementary  principle  of  law,  applicable  in 
all  cases,  that  all  persons  are  presumed  to  have  intended  the 
natural  consequences  of  their  acts,  and  this  rule  is  applicable 
to  corporations  the  same  as  to  natural  persons.  If  you  find 
in  this  case  that  the  natural  result  of  oil  escaping  from  the 
defendant's  pipes  into  Pine  Creek  would  be  that  it  would  flow 
down,  or  in  case  of  heavy  rains  would  be  washed  down  onto 
the  plaintiff's  lands,  and  as  a  consequence  injure  their  fertility, 
the  defendant  would  be  liable  for  the  consequences  of  such 
injury  if  it  negligently  permitted  the  oil  to  escape  as  alleged 
in  the  plaintiff's  complaint,  and  it  would  not  be  a  defense  that 
the  defendant  had  acquired  the  right  from  the  state  to  lay  its 
pipes  and  carry  on  its  operations  of  pumping  oil  through  them.67 

§  2329.     Wilful,  wanton,  or  reckless  acts  or  conduct;  gross  negli- 
gence. 

Alabama. 

Before  a  party  can  be  said  to  be  guilty  of  wilful  or  wanton 
conduct  it  must  be  shown  that  the  person  charged  therewith 
was  conscious  of  his  conduct,  and  conscious,  from  his  knowledge 

66  Payne    v.    Carson    (Mo),    224  Judgment  on  verdict  for  defendant 

SW2d  60.  was  affirmed. 

Plaintiff  was  being  transported  by  The    first    paragraph,    of    the    in- 

defendant,  who  operated  ambulances  structions  shown  here  was,  in  sub- 

f or  hire,  to  her  home  from  a  hospital  stance,  given  at  the  request  of  the 

where  she  had  undergone  an  opera-  plaintiff.    Plaintiff  claimed  error  in 

tion.     The     evidence    showed    that  the  giving  of  that  part  shown  by 

while   the    employees    of    defendant  the  last  paragraph.    The  claim  was 

were    carrying    plaintiff    from    the  rejected. 

ambulance  into  her  house  on  an  am-  67  Indiana  Pipe  Line  Co.  v.  Chris- 

bulance  cot,  the  cot  dropped  with  the  tensen,  195  Ind  106,  143  NE  596. 
plaintiff. 
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of  the  existing  conditions,  that  injury  would  likely  or  probably 
result  from  his  conduct,  and  that,  with  reckless  indifference  to 
consequences,  he  consciously  and  intentionally  did  some  wrongful 
act,  or  omitted  some  known  duty  which  produced  the  injury.68 

California. 

The  term  "gross  negligence"  has  been  defined  as  "the  want 
of  slight  diligence,"  as  "an  entire  failure  to  exercise  care,"  or 
"the  exercise  of  so  slight  a  degree  of  care  as  to  justify  the  belief 
that  there  was  an  indifference  to  the  things  and  welfare  of 
others,"  and  as  "that  want  of  care  which  would  raise  a  pre- 
sumption of  the  conscious  indifference  to  consequences."69 

Minnesota. 

Negligence  which  is  called  wanton  is  where  the  person  caus- 
ing the  injury  at  the  time  sees  and  knows  that  the  person  in- 
jured is  in  a  position  of  peril,  and,  notwithstanding  such  knowl- 
edge, commits  the  act  of  causing  the  injury,  though  it  was  in  his 
power  to  refrain  from  doing  such  act.70 

Ohio. 

A  wrong-doer  acts  wantonly  and  wilfully  only  when  he  inflicts 
injury  intentionally  or  is  so  utterly  indifferent  to  the  rights  of 

others  that  he  acts  as  if  such  rights  did  not  exist. 

#  #     # 

Wilfulness  or  wantonness  imports  premeditation  or  knowl- 
edge and  consciousness  that  injury  will  result  from  the  act 
done,  whereas  negligence  conveys  the  idea  of  inadvertence  as 

distinguished  from  premeditation  or  formed  intention. 

#  #     * 

Wanton  misconduct  is  such  conduct  as  manifests  a  dis- 
position to  perversity,  and  it  must  be  under  such  surrounding 
circumstances  and  existing  conditions  that  the  party  doing  the 
act  or  failing  to  act  must  be  conscious,  from  his  knowledge  of 
such  surrounding  circumstances  and  existing  conditions,  that 

his  conduct  will  in  all  common  probability  result  in  injury. 

#  *     * 

Plaintiff's  petition  alleges  that  defendant  is  guilty  of  ordi- 
nary negligence  and  is  also  guilty  of  wanton  misconduct.  If 

68  Birmingham  Ry.,  Light  &  Pow-      Sullivan  v.  Boston  Elec.  Light  Co., 
er  Co.  v.  Jackson,  9  AlaApp  588,  63      181  Mass  294,  63  NE  904;  Davis  v. 
S  782.  Atlanta  &  C.  Air  Line  Ry.  Co.,  63 

See  also  Scott  v.  Louisville  &  N.  SC  370,  41  SE  468. 

R.  Co.,  217  Ala  255,  115  S  171.  7O  Souther  v.   Northwestern  Tel. 

69  Krause  v.  Rarity,  210  Cal  644,  Exch.  Co.,  118  Minn  102,  136  NW 
292  P  62.  571,    45   LRA(NS)    601,   AnnCas 

See  also  Illinois  Cent.  R.  Co.  v.      1913E,  472. 
Walters,  22  KyL  137,  56  SW  706; 
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you  find  that  the  alleged  acts  or  omissions  of  the  defendant 
are  wanton  under  the  law,  as  given  by  the  court,  then  you 
must  not  entertain  defendant's  plea  of  contributory  negligence, 
as  it  is  not  available  to  him  under  the  law.  If  you  find  defendant 
is  guilty  of  wanton  misconduct,  in  addition  to  compensatory 
damages  you  shall  award  punitive  damages  in  such  sum  as  will 
operate  as  a  punishment  to  the  wrong-doer.  If  you  find  that 
such  acts  and  omissions  were  not  wanton  as  aUeged,  then  you 
will  consider  the  plea  of  contributory  negligence,  and  if  from 
the^  greater  weight  of  the  evidence  you  find  the  plaintiff  is 
entitled  to  recover,  you  will  allow  him  such  sum  as  damages 
as  will  compensate  him  for  his  injuries,  and  no  more.7 ' 

Oregon. 

A  brief  definition,  I  think  I  can  say,  is  "great  negligence." 
The  term  "gross,"  you  know,  means  great  or  extreme.  Gross 
negligence  must  include  an  element  of  carelessness  so  great  that 
the  jury  can  say  that  there  was  not  only  an  absence  of  the  due 
care  that  should  have  been  exercised,  but  also  a  degree  of  negli- 
gence materially  greater  than  that  which  would  constitute  ordi- 
nary negligence.  What  would  be  gross  negligence  under  one  set 
of  circumstances  might  not  be  so  under  another,  and  the  highly 
dangerous  consequences  to  be  apprehended  in  one  case  might 
contribute  to  render  that  gross  negligence  which  would  not 
be  such  in  another  case.  Gross  negligence  is  a  manifestly 
smaller  amount  of  watchfulness  and  circumspection  than  the 
circumstances  require  of  a  person  of  ordinary  prudence. 

Gross  negligence  means  an  absence  of  any  care  on  the  part 
of  a  person  and  it  is  the  duty  of  plaintiff  to  prove  to  you  by  a 
preponderance  of  the  evidence  that  the  personal  rights  of  plain- 
tiff were  recklessly  disregarded  by  the  failure  of  defendant  to 
act  so  as  to  avoid  such  injuries,  evincing  an  utter  disregard  of 
the  consequences  by  which  such  injuries  were  caused. 

Gross  negligence  contemplates  a  disregard  of  the  safety  of 
others  greater  than  in  the  case  of  ordinary  negligence,  or  failure 
to  use  reasonable  care  under  the  circumstances.  Gross  negli- 

7 '  Universal  Concrete  Pipe  Co.  v.  of  the  word  "wanton"  in  connection 

Bassett,   130  OhSt  567,  5   00   214,  with  the  specifications  of  negligence. 

200  NE  843,  119  ALE  646.  If  wanton  misconduct  is  relied  upon 

There  is  no  such  thing  as  "wilful  for  recovery  in  an  action  for  dam- 
negligence"  and  there  is  no  such  ages  for  personal  injury,  facts  must 
thing  as  "wanton  negligence."  Uni-  be  pleaded  which  reveal  on  their 
versal  Concrete  Pipe  Co.  v.  Bassett,  face  the  element  of  wantonness. 
130  OhSt  567,  5  00  214,  200  NE  Universal  Concrete  Pipe  Co.  v.  Bas- 
843,  119  ALR  646.  sett,  130  OhSt  567,  5  OO  214,  200 

Mere  negligence  is  not  converted  NE  843,  119  ALR  646. 
into  wanton  misconduct  by  the  use 
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gence  does  not  require  that  bhe  injury  is  intentional,  but  I  be- 
lieve it  does  require  that  the  negligence  be  intentional  if  the 
person  knowingly  and  wilfully  fails  to  perform  a  duty  owing 
to  other  persons  and  thereby  causes  injury.  The  term  "gross 
negligence"  cannot  be  defined  exactly  but  it  means,  generally, 
the  same  as  an  utter  reckless  or  deliberate  disregard  of  the 
safety  of  others.72 

South  Carolina. 

Gross  negligence  is  a  failure  to  use  even  slight  care  under 
the  existing  circumstances  surrounding  the  actor.  Wilful  negli- 
gence is  where  one,  conscious  that  ordinary  care  or  prudence  re- 
quires him  to  use  certain  precautions  for  his  safety,  intentionally 
fails  to  use  them,  or  conscious  that  a  course  of  conduct  or  act 
is  negligent,  intentionally  follows  such  course  or  does  such  act.73 

Wisconsin. 

(1)  Taking  the  phrase  "rashly,  recklessly,  or  wantonly"  as  a 
whole,  it  means   something  more  than  mere  inadvertence  or 
inattentiveness  or  want  of  ordinary  care.    It  means  an  indiffer- 
ence to  obvious  consequences ;  an  indifference  to  the  rights  of 
others ;  indifference  as  to  whether  an  injury  to  another  be  done 
or  not,   concluding  with  this  general   explanatory   statement: 
The  wrongful  conduct  must  indicate  such  disregard  of  conse- 
quences as  to  evince  little  short  of  actual  intent  to  inflict  injury, 
willingness  to  perpetrate  injury,  or  a  purpose  to  take  known 
chances  of  perpetrating  an  injury,  and  they  must  constitute  the 
equivalent,  so  far  as  turpitude  and  consequences  are  concerned, 
of  actual  intent  and  willingness  to  perpetrate  injury.74 

(2)  In  order  to  constitute  gross  negligence  there  must  be 
either  a  wilful  intent  to  injure,  or  that  reckless  and  wanton  dis- 
regard of  the  rights  and  safety  of  another  or  of  his  property,  and 
that  willingness  to  inflict  injury,  which  the  law  deems  equivalent 
to  an  intent  to  injure.75 

§  2330.    Proximate  cause  generally. 
Alabama. 

Whether  the  negligence  be  on  the  part  of  the  defendant,  or 
contributory  negligence  on  the  part  of  the  plaintiff,  it  must 

72  Storla  v.  Spokane,  Portland  &         ?4  Barlow  v.  Foster,  149  Wis  613, 
Seattle  Transp.  Co.,  136  Or  315,  297      136  NW  822. 

P  367,  298  P  1065.  7  s  Theby  v.  Wisconsin  Power  & 

73  Miller  v.   Atlantic   Coast  Line      Light  Co.,  197  Wis  601,  222  NW  826, 
R.  Co.,  140  SC  123,  138  SE  675.  223  NW  791. 

See  also  Thomasson  v.  Southern 
Ry.,  72  SC  1,  51  SE  443. 
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proximately  contribute  to  the  result,  and  must  be  the  immediate 
cause,  rather  than  the  remote  cause.76 

Arizona. 

Now,  the  proximate  cause  of  an  injury  is  that  which,  in  a 
natural  and  continuous  sequence,  unbroken  by  any  new  cause, 
produces  an  injury,  and  without  which  the  injury  would  not 
have  occurred.77 

California. 

1.  The  proximate  cause  of  an  injury  is  that  cause  which,  in 
natural  and  continuous  sequence,  unbroken  by  any  efficient  inter- 
vening cause,  produces  the  injury,  and  without  which  the  result 
would  not  have  occurred.    It  is  the  efficient  cause — the  one  that 
necessarily  sets  in  operation  the  factors  that  accomplish  the  in- 
jury.   It  may  operate  directly  or  through  intermediate  agencies 
or  through  conditions  created  by  such  agencies. 

2.  When  the  negligent  acts  or  omissions  of  two  or  more  ^per- 
sons, whether  committed  independently  or  in  the  course  of  jointly 
directed  conduct,  contribute  concurrently  and  as  proximate  causes 
to  the  injury  of  another,  each  of  such  persons  is  liable  in  the 
absence  of  contributory  negligence.  This  is  true  regardless  of  the 
relative  degree  of  the  contribution.    It  is  no  defense  for  one  of 
such  persons  that  some  other  person,  not  joined  as  a  defendant 
in  the  action,  participated  in  causing  the  injury  even  if  it  should 
appear  to  you  that  the  negligence  of  that  other  person  was 
greater  in  either  its  wrongful  nature  or  its  effect. 

3.  If  you  should  find  that  the  defendant  was  negligent  and 
that  such  negligence  was  a  proximate  cause  of  the  injury  of 
which  the  plaintiff  complains,  then  it  is  no  defense  for  the  de- 
fendant that  some  other  third  person  not  joined  as  a  defendant 
in  the  action  was  also  negligent  in  causing  the  injury,  even  if  it 
should  appear  that  the  negligence  of  that  other  person  was 
greater  in  either  its  wrongful  nature  or  its  effect. 

4.  When  it  appears  that  the  conduct  of  two  or  more  persons, 
acting  independently  and  at  different  times,  created  or  contrib- 
uted to  the  circumstances  out  of  which  injury  resulted,  the  ques- 
tion of  proximate  or  remote  cause  requires  the  jury  to  consider 
thoughtfully  the  relationship  between  the  conduct  of  one  person, 
whom,  for  convenience,  I  shall  call  the  original  actor ;  the  conduct 
of  another,  whom  I  shall  call  the  secondary  actor ;  and  the  se- 
quence of  events  leading  to  the  injury. 

Of  course,  the  first  question  to  be  answered  is  whether  either 
of  the  parties  was  negligent.    If  either  party  was  not  negligent, 

7 6  Southern  Exp,  Co.  v.  Roseman,          77  Chapman   v.    Salazar,  40  Ariz 
206  Ala  681,  91  S  612.  215,  11  P2d  613. 
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then  he  is  not  legally  responsible  for  the  accident  even  if  his 
conduct  was  a  proximate  cause  thereof.  If  the  original  actor  was 
not  negligent,  but  a  secondary  actor  was,  the  question  narrows 
down  to  whether  that  secondary  conduct  was  a  proximate  cause 
of  injury.  If  the  original  actor  was  negligent,  then  you  must  con- 
sider what  effect,  if  any,  the  secondary  conduct  had  in  relating 
that  earlier  conduct  to  the  accident  in  question. 

In  that  connection,  the  question  to  be  answered  is  this :  Did 
the  original  actor  foresee,  or  by  exercising  ordinary  care  would 
he  have  foreseen,  the  probability  of  the  conduct  of  the  secondary 
actor  and  the  probability  that  the  original  conduct  plus  the  sec- 
ondary conduct  would  result  in  injury  to  a  third  person?  If  the 
answer  to  that  question  is  "yes,"  then  the  negligence  of  the 
original  actor  was  a  proximate  cause  of  the  injury ;  if  the  answer 
is  "no,"  then  the  original  actor  is  not  liable  for  the  injury.  If  the 
secondary  actor  was  negligent,  and  his  negligence  was  a  proxi- 
mate cause  of  the  injury,  then,  as  between  him  and  the  earlier 
actor,  the  secondary  conduct  was  either  a  concurring  or  the  sole 
proximate  cause,  depending  on  how  you  answered  the  foregoing 
question.78 

Connecticut. 

The  proximate  cause  is  the  direct  cause,  that  cause  without 
which  the  injury  would  not  have  been  suffered  by  the  plaintiff. 
There  must  be,  as  you  see,  therefore,  a  direct  causal  connection 
between  the  negligence  of  the  defendant  and  the  injury  of  the 
plaintiff.  Even  then  the  plaintiff  cannot  recover  of  the  de- 
fendant, if  she  has  not  proved,  in  the  manner  already  explained, 
that  is,  by  a  fair  preponderance  of  the  evidence,  that  she  was 
herself  free  from  contributory  negligence,  that  is,  if  you  are 
not  satisfied  that  the  plaintiff  was  free  from  negligence  on  her 
own  part  which  contributed  in  some  degree  to  her  own  injury. 
If  she  was  guilty  of  such  contributory  negligence  in  any  degree 
whatsoever,  then  she  cannot  recover  and  your  verdict  must  be 
for  the  defendant.70 

Florida. 

In  the  foregoing  charges  I  have  said  that  if  the  defendant 
committed  the  alleged  wrongful  acts  charged  and  such  acts 
were  the  proximate  cause  of  plaintiffs'  injuries,  the  defendant  is 
liable.  By  the  words  "proximate  cause"  I  mean  that  act  which 
in  the  natural  sequence  of  events  produced  the  injury  com- 

78  Darling  v.  Caterpillar  Tractor          See    also    Rolston   v.   Pratt,    101 
Co.,  171  CalApp2d  713,  341  P2d  23.          Conn  490,  126  A  841. 

79  Walker  v.   New   Haven   Hotel 
Co.,  95  Conn  231,  111  A  59. 
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plained  of,  without  the  intervention  of  any  other  independent, 
efficient  cause.80 

Idaho. 

(1)  A  proximate  cause  is  one  from  which  the  injury  com- 
plained of  is  the  ordinary  and  natural  result,  and  is  usual  and 
might  have  been  reasonably  expected  to  occur  from  such  cause. 

In  order  to  warrant  a  finding  that  negligence  is  the  proximate 
cause  of  an  injury,  it  should  appear  that  the  injury  was  the 
natural  and  probable  consequence  of  the  negligent  act,  and  that 
it  ought  to  have  been  foreseen — not  necessarily  the  precise 
actual  injury,  but  some  like  injury  likely  to  result  therefrom.81 

(2)  If  defendants  were  negligent  in  cutting  the  corner  at  the 
road  intersection,  and  as  a  result  of  such  negligence  their  auto- 
mobile collided  with  the  motorcycle  of  plaintiff,  injuring  plain- 
tiff, the  proximate  cause  of  the  injury  was  the  negligent  act 
of  appellants,  unless  such   injury  was  caused  by  or  contributed 
to  by  the  negligence  of  defendant,  or  by  his  failure  to  avail 
himself  of  the  last  clear  chance.82 

Indiana. 

The  proximate  cause  of  an  injury,  as  the  term  is  used  in 
these  instructions,  in  its  legal  signification  is  a  cause  which 
in  its  natural  and  continuous  sequence,  unbroken  by  any  new 
cause,  produces  an  event,  and  without  which  the  event  would 
not  have  occurred,  but  in  order  to  warrant  a  finding  that  the 
negligence  alleged  is  the  proximate  cause  of  an  injury  com- 
plained of  it  must  appear  from  the  evidence  that  the  injury 
was  the  natural  and  probable  consequence  of  the  negligence.83 

Iowa. 

If  you  fail  to  find  that  such  negligence,  if  any  there  was, 
was  a  proximate  cause  of  the  injuries  and  damages  complained 
of  in  this  case,  or  contributed  as  a  proximate  cause  thereto, 
then  the  verdict  must  be  for  the  defendant.84 

Kentucky. 

Proximate  cause  is  to  be  determined  as  a  fact  in  view  of  the 
circumstances  attending  it.  It  is  that  cause  which  naturally 

so  Davis  v  Ivey,  93  Fla  387,  112  8 3  Jensen  v.   Koplovitz,   Superior 

q  9fi4  Court,    Lake    County,    Indiana,   No. 

e  i  Approved  at  the  meeting  of  the  19928;  see  197  Ind  475,  151  NE  390. 

<*mreme  Court   and  District  Court  See  also   Grand  Trunk  Western  R. 

Sr^l951.  Kindly  submit-  C*  v  Pool*  175  Ind  567  93  NE  26. 

ted  by  Judge  Doran  H.  Sutphen,  4th  84  Mooney  v.  Camer,  198  la  251, 

Judicial  Dist.,  Idaho.  197  NW  625. 

s  2  Rudolph   v.    Wannamaker,    41 
Idaho  98,  238  P  296. 
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leads  to,  and  which  might  have  been  expected  to  have  pro- 
duced, the  result.  The  connection  of  cause  and  effect  must  be 
established.  And  if  a  cause  is  remote  and  only  furnished  the 
condition  or  occasion  of  the  injury,  it  is  not  the  proximate  cause 
thereof.  The  proximate  cause  is  a  cause  which  would  probably, 
according  to  the  experience  of  mankind,  lead  to  the  event  which 
happened,  and  remote  cause  is  a  cause  which  would  not,  accord- 
ing to  such  experience,  lead  to  such  an  event.  There  can  be  no 
recovery  on  account  of  negligence  of  another  which  was  not  the 
proximate  cause  of  the  injury  complained  of.85 

Missouri. 

Proximate  cause  is  that  cause  which  in  natural  and  con- 
tinuous sequence,  unbroken  by  any  efficient,  intervening  cause, 
produces  the  injury,  and  without  which  the  result  would  not 
have  occurred.86 

Ohio. 

The  court  instructs  you  that  by  the  term  "proximate  cause" 
is  meant  that  cause  which  in  a  natural  and  continued  sequence 
contributes  to  produce  the  result,  without  which  said  result 
would  not  have  happened.87 

Oklahoma. 

(1)  For  an  act  of  negligence  to  be  deemed  the  "proximate 
cause"  of  an  injury,  the  injury  sustained  as  a  result  of  the  act 
must  be  shown  to  have  been  such  as  could  have  been  reasonably 
foreseen  by  a  prudent  person  in  the  exercise  of  due  care,  although 
it  might  not  have  been  specifically  contemplated  or  anticipated.88 

(2)  Before  you  can  find  for  the  plaintiff,  you  must  find  from 
a  preponderance  of  the  evidence  that  the  death  was  the  direct 
and  proximate  result  of  the  negligence  of  the  defendant.89 

Oregon. 

In  order  to  find  a  verdict  for  the  plaintiff  in  this  case,  you 
must  be  satisfied  not  only  that  defendants  were  negligent,  but 
also  that  their  negligence  was  the  proximate  cause  of  the  injury, 
and  also,  before  you  can  find  that  the  plaintiff  is  not  entitled  to 
recover  on  account  of  her  own  negligence,  you  must  find,  not 
only  that  she  was  negligent  in  some  act  on  her  own  part,  but 
that  such  negligence  was  a  contributing  cause  to  the  injury 
which  she  received. 

85  Suter's  Admr.  v.  Kentucky         87  Galliher  v.  Campbell,  69  OLA 
Power  &  Light  Co.,  256  Ky  356,  76      378,  125  NE2d  758. 

SW2d  29.  8S  Great  Atlantic   &   Pacific   Tea 

86  Cable  v.  Johnson  (MoApp),  63      Co.  v.  Mullen  (Okl),  301  P2d  217. 
SW2d  433.  89  Gushing  Ref.  &  Gasoline  Co.  v. 

Deshan,  149  Okl  225,  300  P  312. 
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The  proximate  cause  of  an  injury  is  the  probable  or  direct 
cause.  It  is  the  cause  that  sets  in  motion  or  operation  another 
or  other  causes  and  thus  produces  the  injury.  It  is  the  cause 
without  which  the  injury  would  not  have  occurred.90 

South  Carolina. 

What  do  we  mean  by  direct  and  proximate  cause?  It  simply 
means  that  cause  to  which  an  injury  as  complained  of  may  be 
directly  attributed  to  the  exclusion  of  any  other  intervening 
cause  other  than  that  which  is  alleged  in  the  complaint  to  which 
it  might  be  attributed.  If  one  suffers  an  injury  and  says  it  was 
due  directly  and  proximately  to  certain  things,  then  the  one 
who  comes  into  court  and  seeks  to  recover  on  that  wrong  must 
show  that  the  thing  he  alleges  was  wrong  and  that  wrong  was 
the  direct  and  proximate  cause  of  his  injury.91 

Texas. 

You  are  instructed  that  the  term  "proximate  cause,"  as 
that  term  is  used  in  the  following  issues,  means  a  moving  and 
efficient  cause,  without  which  the  injury  in  question  would  not 
have  happened;  an  act  or  omission  becomes  a  proximate  cause 
of  an  injury  whenever  such  injury  is  the  natural  and  probable 
consequence  of  the  act  or  omission  in  question  and  one  that 
ought  to  have  been  foreseen  by  a  person  of  ordinary  care  and 
prudence  in  the  light  of  attending  circumstances.  It  need  not 
have  been  the  sole  cause  but  it  must  have  been  a  concurring 
cause  which  contributed  to  the  production  of  the  result  in 
question  and  but  for  which  the  said  result  would  not  have  oc- 
curred. 

The  term  "moving  cause,"  as  used  in  the  above  definition, 
means  that  cause  which  is  present  and  acting  in  bringing  about 
the  result. 

The  term  "efficient  cause,"  as  used  in  the  above  definition, 
means  simply  the  working  cause,  or  that  cause  which  produced 
effects  or  results.92 

90  Houston   v.   Maunula,    121    Or  Conner  v.    Citizens'    Street   R.    Co., 

552,  255  P  477.  146  Ind  430,  45  NE  662;  St.  Louis 

9 !  Parker  v.  Simmons,  163  SC  42,  Southwestern  R.  Co.  v.  Mitchell,  25 

161  SE  169.  TexCivApp   197,   60   SW  891;   Mis- 
See  also  Miles  v.  Postal  Tel.  Cable  souri,  Z.  &  T.  R.  Co.  v.  Gist,  31  Tex 

Co.,  55  SC  403,  33  SE  493.  CivApp  662,  73  SW  857;  Terrell  v. 

92  Southland  -  Greyhound    Lines,  Howard  (TexCivApp),  85  SW2d  283; 

Inc.  v.  Gotten  (TexCivApp),  55  SW  Riley  v.   Fisher    (TexCivApp),   146 

2d  1066.  SW  581. 
See  also  Godwin  v.  Atlantic  Coast 

Line  R.  Co.,  120  Ga  747,  48  SE  139; 
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Virginia. 

The  law  looks  to  the  proximate  cause  without  which,  not- 
withstanding all  other  causes,  the  occurrence  would  not  have 
taken  place  and  holds  liable  him  whose  negligence  is  the  proxi- 
mate cause  of  the  accident.  Therefore,  even  if  the  jury  believe 
from  the  evidence  that  the  driver  of  the  L.  automobile  was 
guilty  of  some  prior  negligence  creating  imminent  danger,  but 
further  believe  from  the  evidence  that  the  defendant  M.  saw, 
or  in  the  exercise  of  reasonable  care  could  have  seen,  the  danger 
in  time  thereafter  and  had  sufficient  space  to  avoid  the  accident 
and  failed  to  do  so,  and  such  failure  was  culpable  negligence,  then 
M.'s  negligence,  if  any,  was  the  proximate  cause  of  the  acci- 
dent and  the  plaintiff  is  entitled  to  recover  even  though  you 
may  believe  from  the  evidence  that  the  accident  would  not  have 
occurred  but  for  some  remote  negligence  of  the  driVer  of  the 
L.  car.93 

Washington. 

You  are  further  instructed  that  the  proximate  cause  of  an 
event  must  be  understood  to  be  that  which  in  a  natural  and 
continuous  sequence,  unbroken  by  any  new,  independent  cause, 
produced  that  event  and  without  which  the  event  would  not  have 
occurred.94 

Wisconsin. 

(1)  By  "proximate  cause"  is  meant  such  efficient  cause  of  the 
accident  as  to  lead  the  jurors,  as  reasonable  men  and  women, 
to  conclude  that  the  negligence  of  the  defendant  [having  been 
found  negligent  by  the  jury's  answers  to  prior  questions  in  the 
special  verdict]  was  a  substantial  factor  in  causing  the  injury  to 
plaintiff. 

*     *     * 

You  will  notice  the  question  is  not  whether  the  found  negli- 
gence was  the  cause  of  the  collision  or  accident,  but  the  question 
is  whether  it  was  a  cause,  and  the  question  is  framed  in  that  way 
because  there  may  be  more  than  one  cause  of  a  collision  or  an 
accident,  the  negligence  of  one  person  may  cause  a  collision  or 
an  accident,  and  the  combined  negligence  of  two  or  more  persons 
may  cause  it.  If  you  find  that  A.  was  negligent  in  respect  to  fail- 
ing to  yield  the  right  of  way  to  B.,  and  you  find  that  such  negli- 
gence was  a  substantial  factor  in  causing  the  collision,  then  such 
relation  of  cause  and  effect  existed;  but  in  order  that  a  given 
negligence  may  be  considered  a  cause  of  a  collision  or  an  accident 

93Margiotta  v.  Aycock,  162  Va  94  Graves  v.  Mickel,  176  Wash 
557,  174  SE  831.  329,  29  P2d  405. 
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there  must  be  a  close,  direct  and  causal  connection  between  the 
negligence  and  the  collision.95 

(2)  The  word  "proximate"  is  used  with  the  word  "cause"  in 
each  of  these  questions.  These  two  words  have  a  special  legal 
meaning  when  used  in  the  questions  here  to  be  submitted.  A 
proximate  cause  of  such  a  collision  as  is  here  in  question  is  an 
efficient  cause  which  wholly  produces  or  takes  an  essential  part 
in  producing  the  collision  as  a  natural  and  probable  result,  under 
such  circumstances  that  the  person  or  persons  responsible  for 
the  cause,  as  a  person  of  ordinary  intelligence  and  prudence, 
ought  reasonably  to  have  foreseen  that  some  injury  to  another 
might  probably  result  therefrom.96 

§  2331.    Intervening  cause. 

California. 

Whoever  does  a  wrongful  act  is  answerable  for  all  the  conse- 
quences that  may  ensue  in  the  ordinary  course  of  events,  though 
such  consequences  are  immediately  and  directly  brought  about 
by  an  intervening  cause,  if  such  intervening  cause  was  set  in 
motion  by  the  original  wrong-doer,  or  was  in  reality  only  a 
condition  on  or  through  which  the  negligent  act  operated  to 
induce  the  injurious  result.97 

Kentucky. 

If  the  independent  intervening  cause  is  a  responsible  one 
and  not  immediately  connected  with  the  original  one,  then  the 
producer  of  the  latter  will  not  be  responsible  for  the  consequences 
of  the  independent  one.98 

Texas. 

A  new  and  independent  cause  is  an  intervening  efficient 
force  which  breaks  the  causal  connection  between  the  original 
wrong  and  the  injury.  Such  new  force  must  be  sufficient  of 
itself  to  stand  as  the  cause  of  the  injury  and  be  one  but  for 
which  the  injury  would  not  have  occurred.  The  term  "new" 
refers  to  and  means  a  cause  incapable  of  being  reasonably  fore- 
seen by  the  original  wrong-doer  by  the  use  of  ordinary  care  on 
his  part;  and  the  word  "independent"  refers  to  and  means 
the  absence  of  the  relation  of  cause  and  effect  between  the  new 
cause  and  the  original  wrongful  act  or  omission.  And,  unless 
the  intervening  cause  is  thus  both  new  and  independent,  suffi- 

95  Pfeifer  v.  Standard  Gateway  97  Coppock  v.  Pacific  Gas  &  Elec. 

Theater,  262  Wis  229,  55  NW2d  29.  Co.,  137  CalApp  80,  30  P2d  549. 

96Doepke  v.  Oldenberg,  Circuit  9S  Consolidated  Coach  Corp.  v. 

Court,  Marathon  County,  Wisconsin.  Saunders,  229  Ky  284,  17  SW2d  233. 
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cient  of  itself  to  stand  as  the  cause  of  the  injury,  breaking  the 
causal  connection,  the  original  wrong-doer  is  not  relieved  from 
legal  responsibility  for  his  wrong  or  negligence." 

Wisconsin. 

Negligence  is  the  cause  of  a  collision  or  injury  when  it 
alone  produces  the  same  or  co-operates  with  some  other  cause 
in  producing  it  jointly  as  a  natural  result.  An  intervening  act 
of  a  human  being  which  is  a  normal  response  to  the  stimulus 
of  a  situation  created  by  the  negligence  of  another  does  not 
prevent  an  injury  received  during  such  act  from  being  the 
natural  result  of  the  original  negligence. 

The  question  is  if  you  feel  from  the  evidence  that  the  in- 
juries of  the  plaintiff  were  received  while  doing  something  after 
the  accident  itself,  then  you  must  decide  whether  the  action  in 
which  the  injury  was  received  was  a  normal  response  to  the 
stimulus  of  the  situation  and  emergency  created  by  the  accident. 
It  is  for  you  to  determine  from  all  the  evidence  in  the  case 
whether  the  accident  and  injury  were  the  natural  result  of  the 
negligence  and,  if  so,  then  of  what  and  whose  negligence. ' 

§  2332.    Act  of  Gad. 

Arkansas. 

You  are  told  that  if  you  find  that  the  defendant,  his  agents, 
servants  or  employees,  were  negligent  in  the  erection  or  main- 
tenance of  the  elevator  shaft,  and  that  such  negligence  was  a 
[proximate]  cause  of  the  injuries  [damages]  complained  of, 
then  the  plaintiff  is  entitled  to  recover  in  this  case,  unless  you 
find  from  a  preponderance  of  the  evidence  that  the  damage  was 
occasioned  by  reason  of  an  Act  of  God,  without  the  concurrence 
of  any  negligence  on  the  part  of  the  defendant,  his  agents, 
servants  or  employees. 

Under  the  law  of  an  "Act  of  God"  is  a  violent  disturbance  of 
the  elements,  such  as  a  storm,  tempest  or  flood,  and  it  must  be 
the  immediate,  proximate  and  sole  cause  of  the  loss  or  damage, 
not  concurred  in  by  the  negligence  of  the  defendant,  his  agents, 
servants  or  employees.  Therefore,  unless  you  find  that  the 
defendant  and  his  employees  were  free  from  fault,  and  [or] 
that  their  acts  of  negligence,  if  any,  did  not  contribute  to  or 
cooperate  with  the  windstorm  in  causing  the  damages  herein 
sued  upon,  your  verdict  would  be  for  the  plaintiff.2 

99  Stedman  Fruit  Co.  v.  Smith  2  Lee  v.  Crittenden  County,  216 

(TexCivApp),  28  SW2d  622.  Ark  480,  226  SW2d  79. 

1  Hatch  v.  Small,  249  Wis  183,  The  case  cited  was  an  action  by 

23  NW2d  460,  166  ALR  746.  the  county  for  alleged  negligence  of 
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Mississippi. 

The  plaintiff  is  entitled  to  recover  in  this  case,  unless  the 
jury  believe  from  the  weight  of  the  evidence  that  the  seed  sued 
for  were  lost  or  damaged  by  what  is  termed,  under  the  law,  "an 
act  of  God";  and,  to  constitute  an  act  of  God,  it  must  arise 
from  violent  disturbance  of  the  elements,  such  as  a  storm, 
tempest,  or  flood,  and  must  be  the  immediate,  proximate,  and 
sole  cause  of  the  loss  or  damage,  not  concurred  in  by  the  negli- 
gence of  the  defendant.  The  burden  of  proof  is  upon  the  de- 
fendant in  this  case  to  show  from  the  weight  of  the  evidence 
not  only  that  the  loss  and  damage  to  the  seed  in  question  were 
caused  by  a  violent  flood,  but  that  the  defendant  and  its  em- 
ployees were  free  from  fault,  which  did  not  contribute  to,  or 
cooperate  with  the  flood  in  causing  loss  or  damage  to  the  seed."* 


3 


Ohio. 

By  the  term,  "Act  of  God,"  is  meant  something  superhuman, 
something  beyond  the  power  of  man  to  foresee,  or  guard  against, 
something  that  happens  without  intervention  of  man;  and  ex- 
traordinary and  unusual  flood  which  a  man  of  ordinary  prudence 
or  intelligence  could  not  foresee  or  guard  against  is  recognized  as 
an  Act  of  God.  If  you  find  that  the  plaintiffs'  damages  if  any, 
were  directly  caused  by  an  Act  of  God  and  not  by  any  wrongful 
act  of  the  defendants  as  charged  in  the  plaintiffs'  third  amended 
petition,  then  the  defendants  would  not  be  liable  and  in  that 
event  your  verdict  will  be  for  the  defendant.4 

defendant,    whose   wooden   elevator  on  plaintiff  to  show  by  a  prepon- 
shaft,  in  connection  with  construe-  derance   of    all   the    evidence    sup- 
tion   work,    fell    against   the   radio  ported  by   the   inference,   that  the 
tower  during  a  windstorm.    Judg-  damage  was  due  proximately  to  the 
ment  for  plaintiff  was  affirmed.  negligence   of    defendant     The   de- 
While  instructions  were  approved,  fense  of  vis  major  would,  in  effect, 
there  might  be  some  question  as  to  be  merely  a  denial  of  negligence  and 
their  correctness  on  the  burden  of  proximate  cause    See  Lowmsv.  To- 
proof  as  to  the  Act  of  God.   It  has  ledo  Rys.  &  Light  Co.,  107  OhSt  161, 
been  held  in  some  actions  that  the  140  NE   639.    Also,   compare   Hry- 
nlea    of   vis   major  is    an    affirma-  bar  v.   Metropolitan  Life  Ins.   Co., 
S£  deLse,  but' in  an  action  based  140  OhSt  437  45  NE2d  114. 
on  negligence  the  burden  is  on  plain-         »  Feld  v Q  Columbus  &  G.  R.  Co, 
tiff  to  prove  negligence  and  proxi-  153  Miss  601,  1^1  bZ^. 
mate  cause  by  a  preponderance  of         «Callicoat    v.    BelviUe,    Common 
the  evidence.    No  doubt  the  falling  Pleas  Court,  I*T^e  Comty,  Ohio, 
of  thJshaft  would  raise  an  inference  No.  31749;  affd.,  4th  District  Court 
f  SSnce  Sch  defendant  would  of  Appeals    July  20    IJjkL    Ittgr 
be   required   to   meet   by    counter-  submitted  by  Judge  Warren  S.  Ear- 
balandng    evidence,    yet,   it  would  hart,  Common  Pleas  Court,  Lawrence 
seem  that  the  burden  still  remains  County,  Ohio. 
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§  2333.    Sole  negligence  of  third  person;  negligence  of  third  per- 
son as  sole  proximate  cause. 

Unless  the  jury  shall  be  satisfied  by  a  preponderance  of  the 
evidence  that  the  accident  complained  of  was  caused  solely  by 
some  act  of  negligence  of  the  defendant,  the  plaintiff  is  not 
entitled  to  recover,  and  the  verdict  must  be  for  the  defendant.5 

§  2334.     Concurrent  causes  of  injury;  joint  and  several  liability. 

California. 

(1)  If  the  concurrent  or  successive  negligence  of  two  persons 
combined  results  in  an  injury  to  a  third  person,  he  may  recover 
of  either  or  both.6 

(2)  When  the  negligent  acts  or  omissions  of  two  or  more  per- 
sons, whether  committed  independently  or  in  the  course  of  jointly 
directed  conduct,  contribute  concurrently  and  as  proximate  causes 
to  the  injury  of  another,  each  of  such  persons  is  liable.    This  is 
true  regardless  of  the  relative  degree  of  the  contribution.    It  is 
no  defense  for  one  of  such  persons  that  some  other  person,  not 
joined  as  a  defendant  in  the  action,  participated  in  causing  the 
injury  even  if  it  should  appear  to  you  that  the  negligence  of 
that  other  person  was  greater  in  either  its  wrongful  nature  or 
its  effect.7 

Connecticut. 

Negligence,  in  order  to  render  one  liable,  need  not  be  the 
sole  cause  of  an  injury.  Where  two  causes  combine  to  produce 
injuries,  one  is  not  relieved  from  liability  because  he  is  respon- 
sible for  only  one  of  them.  The  negligence  of  two  or  more 
persons  may  concur  and  each  be  liable.8 

Florida. 

Where  two  or  more  are  jointly  liable  for  a  wrong,  the 
law  compels  each  to  assume  and  bear  the  responsibility  of  all. 
To  require  the  party  injured  to  ascertain  and  point  out  how 
much  of  the  injury  was  done  by  one  person  and  how  much  by 
another,  or  what  share  of  responsibility  is  fairly  attributable 
to  each  as  between  themselves  and  to  leave  this  to  be  appor- 
tioned among  them  by  the  jury  according  to  the  mischief  found 
to  have  been  done  by  each,  would  often  be  equivalent  to  a  prac- 
tical denial  of  justice.  The  law  does  not  require  this,  but  on 
the  other  hand,  permits  the  party  injured  to  treat  all  concerned 

8  Clark  Bros.  Co.  v.  United  Rys.  7  Welch  v.  Dunsmuir  Joint  Union 

&  Elec.  Co.,  137  Md  159,  111  A  829.  High  School  Dist.   (CalApp2d),  326 

6  Chandler  v.  Benafel,  3  CalApp2d  P2d  633. 

368,  39  P2d  890.  8  Sullivan  v.  Krivitsky,  100  Conn 

See  also  Dougherty  v.  Ellingson,  508,  123  A  847. 
97  CalApp  87,  275  P  456. 
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in  the  injury  as  constituting  together  one  party,  by  their  joint 
cooperation  accomplishing  certain  injurious  results  and  liable 
to  respond  to  the  injured  party  for  all  damages  proved.  While 
the  plaintiff  in  such  case  may  proceed  against  all  jointly,  he  is 
at  liberty  to  proceed  against  one  alone  or  against  any  number 
omitting  some  of  such  wrongdoers  if  the  plaintiff  chooses,  and 
to  those  sued  it  is  no  defense  that  another  is  not  made  a  party 
to  share  the  responsibility.  Each  is  responsible  for  the  whole 
result,  and  the  degree  of  blame  as  between  himself  and  his 
associates  is  immaterial.  So,  in  this  case,  if  you  find  the  de- 
fendahts  or  some  of  them  to  have  entered  into  and  cooperated 
in  a  conspiracy  as  charged  and  that  damage  has  proximately 
resulted  to  the  plaintiff  therefrom,  the  fact,  if  such  you  find, 
that  others  engaged  in  the  wrong  have  not  been  joined  as  parties 
to  this  suit  furnishes  no  defense  and  must  not  affect  the  amount 
of  your  verdict  if  you  find  for  the  plaintiff.9 

Indiana. 

Where  an  injury  is  caused  by  concurrent  negligence  of  two 
parties,  the  injured  person,  being  himself  without  fault, ^  may 
recover  from  either  or  both,  and  neither  can  successfully  inter- 
pose as  a  defense  the  fact  that  the  concurrent  negligence  of  the 
other  contributed  to  the  injury.10 

Michigan. 

If  two  persons  act  in  concert  or  with  a  common  design  or 
purpose,  and  one  of  them  commits  a  negligent  act  by  which  a 
third  person  is  injured  without  fault  or  negligence  on  the  part 
of  the  third  person,  then  the  two  so  acting  in  concert  are  joint 
wrong-doers  and  both  are  liable  for  the  injury  so  done,  because 
both  owed  the  common  duty  to  the  injured  person  to  do  no 
negligent  act  towards  him. 

In  the  absence  of  any  common  design  or  some  concerted 
action  on  the  part  of  the  defendants,  one  person  is  not  respon- 
sible for  the  negligent  acts  of  the  other,  except  under  circum- 
stances which  are  not  material  here  in  this  case. 

To  summarize,  if  there  was  concerted  action  on  the  part  of 
the  defendants  in  distributing  advertising  or  merchandise  in 
the  manner  claimed  by  plaintiff,  and  one  of  them  in  doing  so  was 
negligent,  and  the  plaintiff  was  injured  thereby,  and  such  negli- 
gence was  the  proximate  cause  of  her  injury,  then  the  plaintiff 

9  Instruction  prepared  by  judges          '°Kaczka  v.  Whitmore,  Superior 
of  Eleventh  Judicial   Circuit,  Dade      Court,    Lake    County,    Indiana,   No. 
County     (Miami),    Florida;    Judge     2908. 
Paul    D.    Barns,    Senior   Judge,    20 
FlaLJour  68. 
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can  recover  against  both  defendants.  But  if  you  find  any  act 
of  negligence  by  either  defendant  which  did  not  result  from 
any  concerted  action,  then  the  plaintiff  can  recover  only  against 
the  one  at  fault. ' ' 

Minnesota. 

On  the  question  of  liability  of  the  owner,  and  that  is  what 
you  were  asking  about,  where  several  persons  are  guilty  of 
negligence,  take  for  instance  an  automobile  accident,  several 
people  are  involved,  the  plaintiff  who  receives  the  injuries  has 
the  right  to  sue  any  one  or  more  than  one  of  all  the  parties 
who  are  the  cause  of  the  accident.  He  may  sue  one ;  he  may  sue 
two ;  or  he  may  sue  all  of  them ;  he  can  pick  out  whoever  he 
pleases  to  sue  who  is  liable  for  the  accident.  He  has  his  choice. 
In  this  case  he  could  have  sued  N.  B.  alone,  if  he  wanted  to,  or 
he  could  sue  the  city  alone;  that  is  his  choice;  he  could  have 
sued  both  of  them.12 

Missouri. 

(1)  Where  the  negligent  acts  or  omission  of  two  or  more  per- 
sons concur  and  contribute  to  cause  an  injury,  all  persons  who 
so  contribute  to  cause  the  injury  are  liable  to  the  person  in- 
jured.13 

(2)  With  reference  to  the  charges  of  negligence  against  both 
defendants  in  this  case,  you  are  instructed  that  if  from  the 
evidence  and  the  instructions  of  the  court  you  find  that  the  negli- 
gence, if  any,  of  the  defendant  St.  Louis  Public  Service  Com- 
pany, no  matter  how  great,  and  the  negligence,  if  any,  of  the 
defendant  W.  E.  C.,  no  matter  how  great,  directly  concurred, 
combined  and  contributed  to  cause  the  plaintiff  to  sustain  injury, 
then  it  would  be  your  duty  to  return  a  verdict  in  favor  of  the 
plaintiff  and  against  both  defendants,  because  if  both  defend- 
ants were  negligent  in  any  respect  submitted  to  you  in  these 
instructions,   and   if  their  negligence   directly   contributed   to 
cause  injury  to  plaintiff,  then  neither  defendant,  even  if  less 
negligent  than  the  other  defendant,  could  make  use  of  the  con- 
curring negligence  of  such  other  defendant  to  defeat  the  claim 
of  the  plaintiff  against  both  defendants. 

In  other  words,  it  is  no  defense  to  one  defendant  that  the 
negligence  of  some  other  defendant  concurred  with  his  negligence 
to  cause  injury  to  plaintiff,  and  before  you  can  render  a  verdict 
in  favor  of  any  one  defendant,  you  must  find  and  believe  from 

11  Gaufin  v.  Valind,  268  Mich  269,          '3  Felts   v.    Spesia    (MoApp),    61 
256  NW  335.  SW2d  402. 

1 2  Heidemann  v.  Sleepy  Eye,  195 
Minn  611,  264  NW  212. 
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the  evidence  that  said  defendant  was  not  negligent  or  that  his 
negligence,  if  any,  did  not  contribute  to  cause  plaintiff's  in- 
jury.14 

(3)  If  there  was  negligence  on  the  part  of  each  defendant 
under  the  instructions  given  you  which  directly  contributed  to 
cause  the  injury,  then  your  verdict  should  be  in  favor  of  plaintiff 
and  against  both  defendants. 

All  parties  whose  negligence  concurs  to  cause  an  injury  may 
be  held  jointly  and  severally  liable,  and  if  you  find  from  the  evi- 
dence under  other  instructions  given  you  thai  both  drivers  were 
negligent  and  that  their  said  negligence,  if  any,  contributed  and 
concurred  to  cause  plaintiff's  injury,  then  your  verdict  should  be 
in  favor  of  the  plaintiff  and  against  both  defendants.15 

Vermont. 

Where  two  or  more  proximate  and  efficient  causes  combine 
to  produce  an  injury,  a  recovery  may  be  had  if  the  defendant 
is  responsible  for  any  one  of  them,  though  he  is  not  responsible 
for  the  others.16 

Virginia. 

When  the  negligence  of  two  or  more  persons  concurs  in 
producing  a  single  indivisible  injury,  then  such  persons  are 
jointly  and  severally  liable,  although  there  was  no  common 
duty,  common  design,  or  concert  of  action.  '  7 

*  4  Rothweiler  v.  St.  Louis  Public  In  lieu  of  the  words  "you  must 

Service  Co.  (MoApp),  224  SW2d  find  and  believe  from  the  evidence 

569  that  said  defendant  was  not  negli- 

The  case  cited  was  an  action  by  a  gent  or  that  his  negligence,  if  any, 

female  passenger  of  a  bus  against  did  not  contribute  to  cause  plain- 

the  owner  of  the  bus  and  a  motorist  tiff's  injury"  in  the  last  paragraph 

for  injuries  sustained  in  a  collision,  of  the  instructions,  the  following  is 

Judgment  on  verdict  for  plaintiff  suggested  as  being  more  accurate 

aS  both  defendants  was  af-  legally:  «*  *  *  you  must  fail  to 

find  by  a  preponderance  of  the  evi- 


me 

In  approving  the  instructions  set  dence  that  such  defendant  was  guilty 

forth  here,  the  court  said  the  only  of    negligence    which    proximately 

question  which  might  have  been  one  contributed   to  cause  plaintiff  s   m- 

for  serious  concern  is  whether  the  Jury."                         11,™%    900  ow 

last   paragraph   of   the    instruction  »*Eller  v.  Crowell  (Mo),  238  SW 

"effectually  relieved  plaintiff  of  the  2d  310. 

burden  of  proof  *   *  V  but  after  •«  Hunter  v.  Preston,  105  Vt  327, 

pointing  out  that  a  like  instruction  166  A  17. 

had  I  been  approved  in  other  cases,  "  Norf  oik  &  P    B.  L    B.  Co.  v. 

and  that  the  second  paragraph  was  Parker,  152  Va  484,  147  SE  461. 
to  be  read  along  with  the  first  para- 
graph, it  was  held  that  the  instruc- 
tion was  not  misleading. 
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Washington. 

You  are  instructed  that  it  is  the  law  of  this  state  that 
where  the  concurring  and  combined  negligence  of  two  or  more 
persons  results  in  an  injury  to  a  third  person,  the  third  person 
may  recover  from  either  or  all  of  them.  If,  therefore,  you  find 
from  the  evidence  that  the  proximate  cause  of  the  injury  to 
plaintiff  was  made  up  of  two  elements,  that  is,  the  negligence 
of  S.,  if  any,  in  the  construction  and  maintenance  of  his  gate 
in  the  lane  or  road  in  question,  and  also  the  negligence  of  the 
defendant,  and  that  the  plaintiff  himself  was  not  guilty  of 
contributory  negligence,  then  the  defendant  is  liable  for  the 
injuries  to  plaintiff  exactly  as  if  he  were  solely  responsible  for 
the  proximate  cause  of  such  injuries.18 

§2335.  Burden  of  proving  negligence;  inference  of  negligence 
from  proof  of  happening  of  accident  or  collision  and 
resulting  injury;  res  ipsa  loquitur. 

Alabama. 

(1)  The  burden  of  proof  is  on  the  plaintiff  to  prove  to  your 
reasonable  satisfaction  such  facts  from  which  it  can  reasonably 
be  inferred  that  the  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  alleged  injuries.19 

(2)  Defendant    having   supplied    the   wire   and    appliances 
to  convey  into  plaintiff's  house  electricity  for  domestic  and 
like  purposes  and  uses,  and  injury  having  attended  its  use,  the 
duty  was  on  the  defendant  to  negative  its  negligence  in  the 
matter.     I  do  not  mean  to  say,  or  to  be  understood,  by  that 
that  the  duty  is  on  the  defendant  in  the  first  instance  to  show 
that  it  is  not  negligent.     That  duty  rests  on  the  plaintiff  to 
start  on  and  that  duty  is  on  the  plaintiff  all  through  this  case. 
The  duty  is  on  her  to  reasonably  satisfy  you  that  the  defendant 
was  guilty  of  negligence,  but  if  you  are  reasonably  satisfied 
from  the  evidence  in  this  case  that  this  fire  here  in  question 
was  caused  by  reason  of  an  electric  current  coming  into  that 
house  over  the  wires  connected  therefor,  then  the  law  steps  in 
and  for  at  least  administrative  purposes,  we  might  say,  says 
that  the  plaintiff  could  rest  her  case  right  there.     She  has 
made  out  what  the  law  calls  a  prima  facie  case.    A  presumption 
of  negligence  from  those  facts  arises,  but  that  presumption 
is  not  an  absolute  one.    It  is  not  one  that  forbids  overturning 

1 8  Emmerich  v.   Gray,  183  Wash  • 9  Conway  v.  Robinson,   216  Ala 

600,  49  P2d  31.  495,  113  S  531. 

See  also  Alaska  Pacific  Steamship  See    also    Southern    Exp.    Co.    v. 

Co.  v.  Sperry  Flour  Co.,  107  Wash  Roseman,  206  Ala  681,  91  S  612. 
545,  182  P  634,  185  P  583. 
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or  explaining  the  meaning.  It  is  subject  to  explanation,  and  it 
is  explained  and  met  whenever  the  defendant  introduces  evi- 
dence in  the  case,  or  there  is  evidence  in  the  case,  whether  it 
comes  in  here  by  the  defendant  or  by  the  other  party,  that 
reasonably  satisfies  your  minds  from  the  evidence,  as  I  say, 
that  there  was  no  defect  in  the  wiring  and  no  negligence  on  the 
part  of  the  defendant  with  reference  to  the  matter. 

It  is  not  that  in  any  case  negligence  can  be  presumed  by 
the  mere  fact  of  an  accident  and  an  injury,  but  in  these  cases 
the  surrounding  circumstances  which  are  necessarily  brought 
into  view  by  showing  how  the  accident  occurred  contain  with- 
out further  proof  sufficient  evidence  of  the  defendant's  duty 
and  of  his  neglect  to  perform  it.  These  facts  and  attending 
circumstances  by  themselves  furnish  all  the  proof  that  the 
injured  person  is  able  to  offer  or  that  is  necessary  to  be  offered 
in  the  first  instance. 

Where  the  thing  is  shown  to  be  under  the  management  of 
the  defendant  or  its  authorized  servant  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the  de- 
fendant, that  the  accident  arose  from  the  want  of  proper  care. 
As  I  have  said,  this  principle  raises  a  mere  rebuttable  presump- 
tion of  law,  a  presumption  of  administrative  procedure.  When 
evidence  is  introduced  on  the  point  covered  by  the  presumption 
of  law,  it  is  not  functus  officio  so  far  as  sustaining  the  burden 
of  evidence  is  concerned,  and  this  presumption  drops  out  of 
sight,  and  out  of  the  case.20 

California. 

(1)  The  mere  happening  of  an  accident  in  which  plaintiff 
is  alleged  to  have  been  damaged  raises  no  presumption  of  negli- 
gence on  the  part  of  the  defendant,  J.  C/2  f 

(2)T  Upon  plaintiffs  rest  the  burden  of  showing  by  a  pre- 
ponderance of  the  evidence  that  it  was  the  negligence  of  the 
defendant  which  caused  the  injury.  Unless  plaintiffs  make  this 
proof  they  cannot  recover.  A  mere  surmise  that  there  may 
have  been  negligence  on  the  part  of  the  defendant,  or  the  mere 
fact  that  an  accident  happened  to  the  plaintiff,  Mrs.  A.,  does 
not  entitle  the  plaintiff  to  a  verdict.22 

(3)  When  a  thing  which  causes  injury  is  shown  to  be  under 
the  management  of  the  defendant,  and  the  accident  is  such 

20  Alabama  Power  Co.  v.  Emens,  22  Armstrong  v.  Day,  103  CalApp 
228  Ala  466,  153  S  729.  465,  284  P  1083. 

21  Creamer  v.  Cerrato,  1  CalApp  See  also  Silvey  v.  Harm,  120  Cal 
2d  441,  36  P2d  1094.  App  561,  8  P2d  570. 
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as  in  the  ordinary  course  of  things  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendant,  that 
the  accident  arose  from  the  want  of  care.  Negligence,  of  course, 
is  not  under  the  above  rule  to  be  presumed  from  the  mere  hap- 
pening of  the  accident;  and  the  inference  of  negligence  arising 
from  the  circumstances  which  bring  the  case  within  the  doctrine 
does  not  change  the  burden  of  proof,  which  remains  upon  the 
plaintiff.23 

(4)  The  law  does  not  permit  you  to  guess  or  speculate  as  to 
the  cause  of  the  accident  in  question.  If  the  evidence  is  equally 
balanced  on  the  issue  of  negligence  or  proximate  cause,  so  that 
it  does  not  preponderate  in  favor  of  the  party  making  the  charge, 
then  she  had  failed  to  fulfill  her  burden  of  proof.  To  put  the 
matter  in  another  way,  if  after  considering  all  the  evidence,  you 
should  find  that  it  is  just  as  probable  that  either  the  defendant 
was  not  negligent  or,  if  he  was,  that  his  negligence  was  not  a 
proximate  cause  of  the  accident,  as  it  is  that  some  negligence  on 
his  part  was  such  a  cause,  then  a  case  against  the  defendant  has 
not  been  established.24 

Connecticut. 

While  it  is  true  that  the  burden  of  proof  is  on  the  plaintiff 
to  prove  all  the  allegations  of  her  complaint  covering  the  negli- 
gence of  the  defendant  and  her  freedom  from  negligence,  yet 
it  is  also  true  that  the  weight  of  evidence  is  not  determined  by 
the  number  of  witnesses.  Of  course  you  know  that  is  true.  You 
are  at  perfect  liberty  to  believe  the  testimony  of  one  witness 
against  any  number.  You  are  to  weigh  the  evidence  presented 
without  regard  to  the  number  of  witnesses  who  may  testify  to 
one  particular  fact,  that  is,  without  being  controlled  by  the 
fact  that  more  witnesses  testify  to  one  set  of  circumstances 
than  to  another.25 

Idaho. 

(1)  The  burden  of  proof  rests  upon  the  plaintiff  to  estab- 
lish by  a  preponderance  of  the  evidence  the  particular  act  or 
acts  of  negligence  upon  which  recovery  is  sought,  and  that  such 
negligence  was  the  proximate  cause  of  the  injury  complained  of. 


23  Queirolo  v.  Pacific  Gas  &  Elec.          2*  Wertheim   v.    Hears,    104    Cal 
Co.,  114  CalApp  610,  300  P  487.  App2d  120,  231  P2d  89. 

See  also  Bourguignon  v.  Peninsu-          25  Dunbar  v.  Jones,  87  Conn  253, 
lar  B.   Co.,  40   CalApp   689,   181   P      87  A  787. 
669;  Godfrey  v.  Brown  (CalApp),  21 
P2d  994,  affd.  in  220  Cal  57,  29  P2d 
165,  93  ALR  1092. 
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The  plaintiff  is  not  entitled  to  recover  merely  because  the 
accident  occurred,  or  merely  because  he  has  commenced  an 
action  against  the  defendants,  and  no  negligence  on  the  part  of 
the  defendants  may  be  inferred  from  the  mere  circumstances  of 
the  accident  having  occurred  or  the  suit  having  been  brought.26 

(2)  When  a  thing  which  causes  injury  is  shown  to  be 
under  the  management  of  the  defendant  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  ordinary  care,  it  affords 
reasonable  evidence  in  the  absence  of  explanation  by  the  de- 
fendant that  the  accident  arose  from  his  want  of  ordinary  care.27 

Illinois. 

The  plaintiff  is  not  bound  to  prove  his  case  beyond  a  reason- 
able doubt,  but  is  merely  bound  to  prove  it  by  a  preponderance 
of  the  evidence.28 

Indiana. 

(1)  It  is  not  necessary,  to  entitle  the  plaintiff  to  recover  in 
this  action,  that  he  prove  all  of  the  separate  and  distinct  acts  of 
negligence  alleged  in  his  complaint.    To  be  entitled  to  recover 
herein  it  is  only  necessary  that  the  plaintiff  prove  one  or  more  of 
his  allegations  of  negligence  along  with  the  other  elements  of  his 
cause  of  action,  as  explained  in  these  instructions.29 

(2)  The  plaintiff  must  recover,  if  he  recovers  at  all  upon  the 
theory  of  his  complaint,  and  upon  no  other  theory.    The  burden 
rests  upon  the  plaintiff,  before  he  can  recover  on  either  para- 
graph in  this  case,  to  prove  by  a  fair  preponderance  of  the  evi- 
dence that  the  defendant  committed  some  act  of  negligence 
alleged  in  said  paragraph  of  complaint,  and  that  such  act  of 
negligence  so  charged  and  proven  was  the  proximate  cause  of 
the  injury  complained  of  and  the  amount  of  his  damage,  if 
any.30 

(3)  To  entitle  the  plaintiff  to  recover,  he  must  prove  by 
a  fair  preponderance  of  the  evidence  that  the  defendant  was 
negligent,  that  the  injuries  he  sustained  were  the  natural  and 
probable  consequences  of  such  negligence,  and  that  his  injury 
was  such  a  result  as  might  reasonably  have  been  foreseen  in 
the  light  of  the  attending  circumstances.31 

26  Rudolph   v.    Wannamaker,    41         29  Elgin,    J.    &    E.    Ry.    Co.    v. 
Idaho  98,  238  P  296.  Scherer,  121  IndApp  477,  98  NE2d 

27  Curtis  v.  Ficken,  52  Idaho  426,      369. 

16  P2d  977.  30  McClure  v.  Miller,  229  Ind  422, 

2  s  Pierson  v.  Lyon  &  Healy,  243      98  NE2d  498. 

Ill  370  90  NE  693.  3  *  Baltimore  &  O.  B.  Co.  v.  Ranier, 

84  IndApp  542,  149  NE  361. 
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(4)  In  all  cases  of  this  character  there  must  be  reasonable 
evidence  of  the  negligence  of  the  defendant,  but  where  the 
thing  responsible  for  the  injury  is  shown  to  be  under  the  man- 
agement of  the  defendant  or  its  servants,  and  the  accident  itself 
is  such  as,  in  the  ordinary  course  of  things,  does  not  happen 
if  those  who  have  the  management  used  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the  de- 
fendant that  the  accident  arose  from  want  of  care  on  its  part.32 

Maryland. 

(1)  The  burden  of  proof  rests  upon  the  plaintiff  to  estab- 
lish by  a  preponderance  of  evidence  that  the  plaintiff  was  in- 
jured solely  as  the  result  of  the  negligence  of  the  defendant, 
and  if  the  minds  of  the  jury  shall  be  in  a  state  of  even  balance 
or  equipoise  as  to  whether  the  defendant  was  guilty  of  such 
negligence,  then  their  verdict  must  be  for  the  defendant.33 

(2)  The  mere   happening   of  the   accident   complained   of 
raises  no  presumption  of  negligence  on  the  part  of  the  defendant, 
the  A.  0.  Co.,  but  the  burden  is  upon  the  plaintiff  to  establish 
by  a  preponderance  of  affirmative  evidence  that  negligence  on 
the  part  of  said  defendant,  the  A.  0.  Co.,  contributed  directly 
to  cause  said  accident  in  order  to  entitle  the  plaintiff  to  a  verdict 
against  said  defendant,  the  A.  0.  Co.,  and  if  the  minds  of  the 
jury  are  left  by  the  evidence  in  a  state  of  even  balance  as  to 
the  existence  of  such  negligence  on  the  part  of  said  defendant, 
the  A.  0.  Co.,  then  the  plaintiff  is  not  entitled  to  recover  against 
the  said  defendant,  the  A.  0.  Co.,  and  the  verdict  of  the  jury 
must  be  for  the  said  defendant,  the  A.  0.  Co.34 

(3)  The  court  instructs  the  jury  that  the  mere  happening  of 
the  accident  complained  of  raises  no  presumption  of  negligence 
on  the  part  of  the  defendant  operating  his  automobile  referred 
to  in  the  evidence,  but  the  burden  is  upon  the  plaintiff  to  estab- 
lish by  a  fair  preponderance  of  affirmative  evidence  that  negli- 
gence on  the  part  of  the  defendant  caused  the  accident,  and 
if  the  minds  of  the  jury  are  left  by  the  evidence  in  a  state  of 
even  balance  as  to  the  existence  of  such  negligence,  then,  the 
verdict  of  the  jury  must  be  for  the  defendant.35 

32  Pittsburgh,  C.,  C.  &  St.  L.  Ry.          34  Cumberland     &     Westernport 
Co.  v.  Boughton,  81  IndApp  129,  142      Transit   Co.  v.  Metz,  158   Md  424, 
NE  869.  149  A  4,  565. 

See  also  Indianapolis  &  Cincin-  3B  Fogle  v.  Phillips,  191  Md  114, 
nati  Trac.  Co.  v.  Roach,  192  Ind  384,  60  A2d  198  affirming  judgment  on 
135  NE  334.  verdict  for  plaintiff, 

33  Pennsylvania   R.    Co.   v.    Sim- 
mons, 159  Md  114,  150  A  263. 
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Massachusetts. 

Unless  you  find  by  the  preponderance  of  the  evidence  that 
the  accident  was  caused  in  a  particular  manner,  you  may  treat 
the  fact  that  the  accident  happened  as  it  is  agreed  it  did  happen 
as  some  evidence  of  negligence  for  which  the  defendant  is 
responsible ;  But  if  from  the  evidence  you  find  that  the  accident 
happened  in  a  particular  manner,  then  you  can  no  longer  draw 
any  inference  of  negligence  from  the  happening  of  the  accident 
itself,  but  you  must  then  consider  only  the  question  of  whether 
the  evidence  shows  negligence  on  the  defendant  or  its  servants 
which  actually  caused  the  accident  in  the  particular  manner 
in  which  you  find  it  actually  happened.  If  you  find  by  the 
preponderance  of  the  evidence  that  the  accident  happened  be- 
cause of  the  presence  of  an  iron  bolt  in  the  switch,  then  I  in- 
struct you  that  you  must  answer  the  question  "No."  But  if 
you  fail  to  find  that  the  accident  was  caused  by  the  bolt,  then 
you  may  come  back  to  the  general  proposition  that  the  happen- 
ing of  such  an  accident  as  this  is  some  evidence  of  negligence 
of  the  defendant  and  its  servants,  and  then  consider  whether 
in  fact  by  the  greater  weight  of  evidence  the  accident  was  caused 
by  negligence  of  the  defendant  or  not.36 

Michigan. 

(1)  It  does  not  follow  that  because  there  was  an  accident 
and  some  injury  there  can  be  a  recovery  by  the  plaintiff  in  this 
case.    It  must  have  been  an  injury  caused  by  some  actionable 
negligence  of  the  defendant's  servant  from  which  plaintiff  was 
free,  and  while  he  himself  was  guilty  of  no  negligence.37 

(2)  The  burden  of  proof  is  on  the  plaintiff  to  establish  by 
a  fair  preponderance  of  the  evidence  every  fact  necessary  for 
his  recovery  in  this  action.     Before  he  can  recover  he  must 
satisfy  you  by  a  fair  preponderance  of  the  evidence  of  two 
things :    First,  that  the  defendant  was  negligent,  and  that  such 
negligence  was  the  proximate  cause  of  the  injury  which  the 
plaintiff  received;  second,  that  he  himself  was  not  guilty  of 
negligence  which  contributed  in  any  degree  to  the  injury.    Un- 
less the  plaintiff  has  established  both  of  these  propositions  by 
a  fair  preponderance  of  the  evidence,  he  cannot  recover.38 

Minnesota. 

(1)  Negligence  is  never  presumed.  The  burden  of  proof 
in  this  case  is  on  the  plaintiff  to  prove,  by  a  fair  preponderance 

36Gilchrist  v.  Boston  Elevated  38  Chapman  v.  Strong,  162  Mich 
Ry.,  272  Mass  346,  172  NE  349.  623,  127  NW  741, 

37  Grogitzki  v.  Detroit  Ambulance 
Co.,  186  Mich  374,  152  NW  923. 
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of  the  evidence,  both  the  negligence  of  defendant  and  the  amount 
and  seriousness  of  her  injuries.  The  defendant  never  has  to 
disprove  negligence;  that  is,  the  burden  of  proof,  as  I  have  al- 
ready explained,  is  on  plaintiff  to  show  negligence.39 

(2)  If  you  find  that  the  gasoline  which  exploded  or  caught 
fire  was  being  used  by  L.  in  connection  with  the  cleaning  of 
certain  parts  of  the  motor  truck  and  both  the  truck  "and  the 
gasoline  were  in  the  possession  and  under  the  control  of  L.  and 
if  you  further  find  that  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen  if  those  who  had  the  manage- 
ment exercised  reasonable  care,  then  these  facts  alone  raise  an 
inference  that  L.  was  negligent.  This  is  known  as  "the  rule  of 
res  ipsa  loquitur,"  which  was  spoken  about  in  one  of  the  argu- 
ments, and  which  means  that  things  speak  for  themselves. 
Res  ipsa  loquitur,  that  is,  the  thing  speaks  for  itself,  means 
that  the  facts  of  the  occurrence  warrant  the  inference  of  negli- 
gence, not  that  they  compel  such  an  inference;  that  the  facts 
furnish  circumstantial  evidence  of  negligence  where  direct  evi- 
dence of  it  may  be  lacking,  but  it  is  evidence  to  be  weighed 
and  not  necessarily  to  be  accepted  as  sufficient.  The  facts  call 
for  an  explanation  or  rebuttal,  not  necessarily  that  they  re- 
quire it.  The  facts  make  a  case  to  be  decided  by  you,  not 
that  these  facts  forestall  the  verdict.40 

Missouri. 

The  charge  laid  by  plaintiffs  against  the  defendant  is  one 
of  negligence.  You  cannot  presume  that  defendant  in  this  case 
was  negligent.  In  other  words,  plaintiffs  may  recover  on  said 
charge  of  negligence  only  if  such  charge  is  sustained  by  the 
preponderance,  that  is,  the  greater  weight,  of  the  credible  evi- 
dence to  the  reasonable  satisfaction  of  the  jury  that  the  charge 
is  true  as  laid.  It  does  not  devolve  upon  the  defendant  to  dis- 
prove the  charge,  but  rather  the  law  casts  the  burden  of  proof 
in  respect  of  it  upon  the  plaintiffs,  and  such  charge  of  negli- 
gence must  be  sustained  by  the  preponderance,  that  is,  the 
greater  weight,  of  the  credible  evidence  to  the  satisfaction  of 
the  jury,  as  above  stated.41 

39  Sullivan  v.  Minneapolis  Street  452;    Wolfson   v.    Cohen    (Mo),    55 
Ry.  Co.,  161  Minn  45,  200  NW  922.  SW2d  677;  Keg-berg  v.  St.  Louis  & 

40  Hector   Constr.   Co.   v.  Butler,  S.  F.  K.   Co.,  164  MoApp  514,  147 
194  Minn  310,  260  NW  496.  SW  192;  Webb  v.  Baldwin,  165  Mo 

41  Oliver  v.  Morgan  (Mo),  73  SW  App    240,    147    SW    849;    Jones   v. 
2d  993.  Missouri  Freight  Transit  Corp.,  225 

See   also    Feary   v.    Metropolitan      MoApp  1076,  40  SW2d  465. 
Street  Ry.  Co.,  162  Mo  75,  62  SW 
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Nebraska. 

The  burden  is  upon  the  plaintiff  to  establish  by  a  preponder- 
ance of  the  evidence  the  nature  and  extent  of  his  injuries  and 
the  amount  of  his  loss  all  as  proximately  caused  by  negligence 
on  the  part  of  the  defendant. 

If  the  plaintiff  has  so  established  such  proposition  by  a 
preponderance  of  the  evidence  your  verdict  will  be  for  the  plain- 
tiff, unless  you  find  the  plaintiff  himself  to  have  been  negligent 
to  an  extent  to  defeat  his  recovery,  as  herein  elsewhere  stated. 
If  the  plaintiff  has  failed  to  establish  such  proposition  by  a 
preponderance  of  the  evidence  your  verdict  will  be  for  the 
defendant. 

Negligence  is  not  presumed  but  must  be  proved.  The  defend- 
ant having  alleged  that  the  accident  was  proximately  caused  by 
negligence  on  the  part  of  the  plaintiff  or  his  contributory  negli- 
gence, the  burden  is  upon  the  defendant  to  establish  any  such 
negligence  or  contributory  negligence  and  that  the  same  was 
the  proximate  cause  of  or  proximately  a  contributing  cause  to 
the  accident. 

In  determining  any  issue  under  the  pleadings  or  evidence 
you  should  consider  all  the  evidence  submitted  and  not  only  that 
of  the  side  which  happens  to  have  the  burden  of  proof.  If  any 
evidence  of  the  other  side  tends  to  establish  a  fact  required  to  be 
established  by  a  preponderance  of  the  evidence,  the  one  who  has 
the  burden  of  proof  shall  have  the  advantage  of  it.42 

New  Jersey. 

The  mere  proof  of  the  occurrence  of  the  accident  raises  no 
presumption  of  negligence  on  the  part  of  the  driver  of  the 
automobile,43 

North  Dakota. 

The  burden  of  proof  is  upon  the  plaintiff  to  satisfy  you  by 
a  preponderance  of  the  evidence  as  to  the  truth  of  all  the  ma- 
terial allegations  in  the  complaint,  and  the  burden  of  proof  is 
upon  the  plaintiff  to  satisfy  you  by  a  fair  preponderance  of  the 
evidence  that  in  driving  his  automobile  the  defendant  was 
careless  and  negligent  and  used  excessive  speed  and  was  reck- 
less as  alleged  in  the  complaint,  before  he  can  recover  in  this 
action.44 

42  Fridley  v.  Brush,  161  Neb  318,          44  Annann  v.  Caswell,  30  ND  406, 
73  NW2d  376.  152  NW  813. 

43  Horowitz     v.     Gottwalt      (NJ 
Supp),  102  A  930. 
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Ohio. 

(1)  If  the  material  facts  necessary  to  establish  negligence 
rest  upon  an  inference  only,  the  inference  must  be  a  rational  one, 
such  as  could  be  reasonably  arrived  at  from  the  facts  and  cir- 
cumstances testified  to.    Any  inference  or  conclusions  you  may 
draw  from  the  facts  and  circumstances  testified  to  must  be  a 
rational  one,  reasonably  arrived  at  from  such  facts  and  circum- 
stances.45 

(2)  The  court  instructs  you  that  this  is  an  action  in  which 
the  doctrine  of  res  ipsa  loquitur  might  be  applied.   The  words 
"res  ipsa  loquitur,"  mean  the  "thing  itself  speaks."     In  other 
words,  the  rule  of  res  ipsa  loquitur  means  that  the  circumstances 
involved  in  or  connected  with  an  accident  may  be  of  such 
unusual  character  as  to  justify,  in  the  absence  of  any  other 
evidence  bearing  upon  the  subject,  the  inference  that  the  acci- 
dent was  due  to  the  negligence  of  the  one  having  the  exclusive 
possession  or  control  of  the  instrumentality  or  thing  which 
caused  the  injury,  because,  in  the  absence  of  any  explanation, 
that  would  be  a  fair  and  reasonable  conclusion.    The  rule  is  one 
of  evidence  which  permits,  but  does  not  require,  the  jury  to 
draw  an   inference   of  negligence,   where   the  instrumentality 
causing  the  injury  was  under  the  exclusive  management  and 
control  of  the  defendant,  and  the  accident  occurred  under  such 
circumstances  that  in  the  ordinary  course  of  events  it  would 
not  have  occurred  if  ordinary  care  had  been  observed.    It  is  an 
evidential  inference,  not  controlling  upon  the  jury,  but  to  be 
considered  by  you  in  determining  whether  or  not  the  defendant 
was  guilty  of  negligence  which  proximately  caused  the  injury. 
In  the  absence  of  any  explanation,  or  evidence  showing  the  exer- 
cise of  ordinary  care  on  the  part  of  the  defendant,  the  jury  is 
authorized,  but  not  required,  to  find  that  the  happening  of  the 
accident  under  such  circumstances,  is  a  sufficient  showing  of 
negligence  on  the  part  of  the  defendant,  without  evidence  of 
any  other  specific  act  of  negligence,  which,  if  the  proximate 
cause  of  the  injury,  would  justify  you  in  returning  a  verdict  in 
favor  of  the  plaintiff. 

On  the  other  hand,  if  from  all  the  evidence  in  the  case,  you 
find  that  the  explanation  offered  by  the  defendant  is  such  as 
to  counterbalance  the  inference  of  negligence  which  might  arise 
from  the  happening  of  the  accident,  you  would  be  justified  in 
finding  that  plaintiff  has  not  sustained  the  burden  of  showing 
by  a  preponderance  of  the  evidence  that  defendant  was  negligent, 
and  in  that  event  your  verdict  should  be  for  the  defendant. 

48  Bauman  v.  Hanlon,  29  OhApp 
443,  163  NE  629. 
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The  burden  remains  upon  the  plaintiff  to  show,  by  a  pre- 
ponderance of  all  the  evidence,  that  the  defendant  was  negligent, 
and  that  such  negligence  was  the  proximate  cause  of  the  injury 
complained  of.  In  considering  whether  plaintiff  has  sustained 
that  burden,  the  weight  of  the  inference  of  negligence  which 
you  are  permitted  to  draw  from  the  fact  of  the  occurrence  of 
the  accident,  as  well  as  the  weight  of  the  explanation  offered 
to  meet  such  inference,  is  for  your  determination.  That  is  to 
say,  it  is  for  you  to  determine  whether  or  not,  supported  by 
the  inference  which  you  may  draw  of  defendant's  negligence, 
and  taken  in  consideration  with  any  evidence  of  the  exercise 
of  ordinary  care  on  the  part  of  defendant,  plaintiff  has  sustained 
the  burden  of  proof  by  a  preponderance  of  the  evidence  that 
defendant  was  negligent,  proximately  causing  the  alleged  injury 
to  plaintiff.46 

South  Carolina. 

If  the  weight  fails  to  establish,  by  a  preponderance  or  greater 
weight  of  the  evidence,  the  fact  that  he  did  suffer  injury  be- 
cause of  these  acts  of  negligence  of  the  defendant,  then  he  is 
not  entitled  to  recover.47 

Tennessee. 

The  proof  in  this  case  brings  it  within  the  scope  of  the  doc- 
trine of  res  ipsa  loquitur.  Res  ipsa  loquitur  means  "The  thing 
speaks  for  itself,"  more  precisely,  it  asserts  that  whenever  a 
thing  which  produced  an  injury  is  shown  to  have  been  under  the 
control  and  management  of  the  defendant  or  the  defendant's  in- 
testate, and  the  occurrence  is  such  as  in  the  ordinary  course  of 
things  or  events  does  not  happen,  if  due  care  has  been  exercised, 
the  fact  of  the  injury  itself  will  be  deemed  to  afford  sufficient 
evidence  by  way  of  inference  to  support  a  recovery,  in  the  ab- 
sence of  any  explanation  by  the  defendant,  tending  to  show  that 
the  injury  was  not  due  to  his  want  of  care. 

This  doctrine,  therefore,  gives  rise  to  a  form  of  circumstan- 
tial evidence,  which  permits  you  gentlemen  of  the  jury  to  choose 
the  inference  of  the  defendant's  negligence  in  preference  to  other 

4  e  instruction  prepared  from  de-  end  case  cited,  which  involved  the 

cision  in  Fink  v.  New  York  Cent.  E.  falling  of  a  sidewalk  elevator,  it  was 

Co    144  OhSt  1,  56  NE2d  456,  and  held  the  doctrine  did  not  apply  for 

Fei'nberg  v.  Hotel  Olmsted  Co.,  152  the  reason  the  elevator  at  the  time 

OhSt  417,  89  NE2d  569.  was  not  under  the  control  of  the  de- 

In  the'  first  of  the  cases,  which  fendant. 

involved  the  derailment  of  a  train,  47  Rice  v.  Lockhart  Mills,  75  SC 

it  was  held  the  doctrine  of  res  ipsa  150,  55  SE  160. 
loquitur  was  applicable.  In  the  sec- 


§  2336  INSTRUCTIONS — CIVIL  ACTIONS  410 

permissible  or  reasonable  inferences  from  the  facts  and  cir- 
cumstances.48 

Washington. 

The  burden  of  proof  is  upon  the  plaintiff  to  establish  the 
defendant's  negligence,  and  the  fact  that  such  negligence  was 
the  proximate  cause  of  the  injury.49 

§  2336.    Effect  of  violation  of  statutes  and  ordinances.50 

§  2337.    Character  of  plaintiff  not  involved  in  action. 

The  fact  as  to  whether  the  plaintiff  was  chaste  and  of  moral 
character,  or  not,  at,  prior,  or  subsequent  to  the  time  of  the 
alleged  injuries,  should  not  be  considered  by  the  jury  in  deter- 
mining the  negligence  of  the  defendant,  as  alleged,  and  the  right 
of  the  plaintiff  to  recover  for  injuries  received,  if  any.51 

§  2338.    Variance  between  allegations  and  proof;  right  of  recov- 
ery is  limited  to  negligence  alleged. 

Connecticut. 

The  plaintiff  cannot  recover  for  any  act  of  negligence  not 
set  up  in  the  complaint.52 

Florida. 

The  plaintiffs  cannot  recover  against  the  defendant  unless 
you  believe  from  the  evidence  that  B.  was  injured  by  the  negli- 
gence of  the  defendant  or  its  agents  in  the  manner  alleged  in  the 
declaration.  If  she  was  injured  in  any  other  manner  or  from 
any  other  cause  than  from  those  set  out  in  the  declaration, 
plaintiff  cannot  recover.53 

Indiana. 

The  plaintiff  must  recover  in  this  case,  if  he  recovers  at  all, 
upon  the  theory  alleged  in  his  complaint ;  and  he  cannot  recover 
upon  any  theory  except  the  theory  so  alleged  in  his  complaint. 
And  even  though  you  should  find  from  the  evidence,  that  the 
defendant  committed  any  negligent  acts,  other  than  is  charged 
in  the  complaint,  you  will  not  be  warranted  in  finding  a  verdict 
against  the  defendant  on  account  of  the  same.54 

48  Ross  v.    Griggs,   41    TennApp  52  Griffin  v.  Wood,   93   Conn  99', 
491,  296  SW2d  641.  105  A  354. 

49  Walker    v.    Butterworth,    122  53  Pensacola  Elec.  Co.  v.  Bissett, 
Wash  412,  210  P  813.  59  Fla  360,  52  S  367. 

50  See  §§  370-390,  supr\a.  54  Zehringer   v.    Boswell,    Circuit 

5 1  Wright  v.  Kansas  City,  187  Mo  Court,  Marion  County,  Indiana,  No. 
678,  86  SW  452.  37669. 
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Kentucky. 

Unless,  however,  you  shall  believe  from  the  evidence  in  this 
case  that  said  house  was  caused  to  fall  down  on  account  of 
defects  in  said  front,  or  on  account  of  defects  in  the  material 
thereof,  then  the  law  is  for  the  defendant.  Or  if  you  shall 
believe  from  the  evidence  that  said  building  was  caused  to  fall 
down  on  account  of  any  other  cause  than  by  reason  of  defects 
in  said  front  or  in  the  material  thereof,  the  law  is  for  the  de- 
fendant, and  you  will  so  find.55 

Montana. 

It  was  not  incumbent  upon  the  plaintiff  to  prove  all  of  the 
acts  of  negligence  alleged  in  the  complaint  to  entitle  him  to  a 
verdict;  but,  if  the  evidence  introduced  was  such  as  to  satisfy 
you  by  a  preponderance  of  all  of  the  evidence  that  one  or  more 
of  said  acts  of  negligence  so  alleged  proximately  caused  the 
injury,  the  verdict  should  be  for  the  plaintiff.56 

Ohio. 

The  defendant  is  not  charged  with  any  negligence  in  con- 
nection with  the  maintaining  of  the  interlocking  system  at  the 
scene  of  the  collision.  There  is  no  claim  by  plaintiff  in  the 
petition  that  the  circuit  on  the  northbound  main  should  have 
begun  south  of  the  crossing.  You  will  therefore  not  consider, 
as  a  charge  of  negligence  against  the  defendant,  whether  or  not 
the  circuit  was  properly  constructed.57 

South  Carolina. 

As  a  matter  of  course,  the  plaintiff  cannot  recover  if  he 
suffered  injury  from  the  negligence  of  the  defendant  in  any 
other  particulars  than  those  specified  in  the  complaint.58 

§  2339.    Sufficiency  of  evidence  to  establish  negligence. 
California. 

The  plaintiff  is  not  required  to  show  particularly  what  the 
specific  act  of  negligence  was  which  produced  the  injury.  It 
is  only  required  to  show  by  preponderance  of  evidence  that 
the  accident  could  not  ordinarily  have  occurred  had  due  care 
been  employed  by  defendant,  and  you  are  instructed  that  if  the 
testimony  in  this  case  shows  by  a  preponderance  of  the  evidence 
that  plaintiff  R.  Q.'s  injuries  were  sustained  by  reason  of  the 
negligent  acts  of  the  defendant's  employee,  and  that  those 

55  Fraternal  Constr.  Co.  v.  Jack-  57  Louisville    &     N.    R.     Co.    v. 
son  Foundry  &  Mach.  Co.,  28  KyL  Greene,  26  OhApp  392,  160  NE  495. 
383,  89  SW  265.  5S  Rice  v.  Lockhart  Mills,  75  SC 

56  Pierce   v.    Safeway   Stores,   93  150,  55  SE  160. 
Mont  560,  20  P2d  253. 
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negligent  acts  were  the  proximate  cause  of  the  injuries,  then 
it  will  be  your  duty  to  return  a  verdict  for  the  plaintiff.59 

Indiana. 

(1)  The  facts  necessary  to  be  established  by  plaintiff  by  a 
preponderance  of  all  the  evidence,  to  entitle  him  to  recover, 
are:     First,  negligence  on  the  part  of  the  defendant  in  the 
matter  complained  of;  second,  plaintiff's  freedom  from  fault 
or  negligence  in  the  matter  complained  of ;  and,  third,  damage 
to  the  plaintiff  proximately  caused  by  the  defendant's  negli- 
gence.   A  failure  to  establish  any  of  these  by  a  preponderance 
of  all  the  evidence  will  preclude  a  recovery.60 

(2)  If  you  find  from  a  preponderance  of  the  evidence  that 
the  defendant  was  guilty  of  negligence  as  alleged  in  one  or  more 
paragraphs  of  the  complaint,  and  that  such  negligence  on  the 
part  of  the  defendant,  as  alleged  in  one  or  more  paragraphs 
of  the  complaint,  was  the  proximate  cause  of  the  injury  and 
death  of  the  plaintiff's  son  E.,  and  you  find  from  a  preponderance 
of  the  evidence  that  he  was  injured  and  died  as  alleged,  and 
you  further  so  find  that  the  plaintiff  was  damaged  as  alleged, 
and  you  further  find  that  all  the  other  material  allegations  of 
one  or  more  paragraphs  of  the  complaint  have  been  sustained 
by  a  preponderance  of  the  evidence,  and  you  further  find  from 
the  evidence  that  neither  the  plaintiff  nor  his  deceased  son  E. 
was  guilty  of  negligence  contributory  to  the  injury  and  death 
of  said  E.,  you  should  find  for  the  plaintiff.61 

Iowa. 

You  fix  the  standard  for  reasonable,  prudent,  and  cautious 
men  under  the  circumstances  of  the  case  as  you  find  them,  ac- 
cording to  your  judgment  and  experience  of  what  that  class 
of  men  do  under  these  circumstances,  and  then  test  the  conduct 
involved  and  try  it  by  that  standard;  and  neither  the  judge 
who  tries  the  case  nor  any  other  person  can  supply  you  with 
the  criterion  of  judgment  by  any  opinion  he  may  have  on  that 
subject.62 

Massachusetts. 

In  determining  whether  the  conduct  of  the  defendant  is  proper 
or  improper  you  are  first  to  say:  What  would  the  ordinarily 
careful  and  prudent  man  do  under  those  circumstances,  how 
would  he  perform  ?  And  when  you  have  said  what  his  conduct 
would  be,  then  you  compare  the  conduct  of  the  defendant  with 

59  Queirolo  v.  Pacific  Gas  &  Elec.  6I  Fox  v.  Barekman,  178  Ind  572, 

Co.,  114  CalApp  610,  300  P  487.  99  NE  989. 

G0  Baltimore  &  0.  S.  W.  Ry.  Co.  62  Dombrenos  v.  Chicago,  R.  I.  & 

v.  Young,  153  Ind  163,  54  NE  791.  P.  R.  Co.,  194  la  1161,  191  NW  158. 
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that  conduct,  and  by  that  comparison  you  say  whether  the  con- 
duct in  this  particular  case  was  negligent  or  not.63 

Missouri. 

(1)  The  court  instructs  the  jury  that  the  mere  fact  of  itself 
that  plaintiff  was  injured  and  has  brought  suit  claiming  defend- 
ants were  negligent  is  no  evidence  whatever  that  the  defendants 
were  in  fact  negligent.    Negligence  is  not  in  law  presumed,  but 
must  be  established  by  proof  as  explained  in  other  instructions. 
Neither  are  you  permitted  to  base  a  verdict  entirely  and  exclu- 
sively on  mere  surmise,  guesswork  and  speculation ;  and  if  upon 
the  whole  evidence  in  the  case,  fairly  considered,  you  are  not 
able  to  make  a  finding  that  defendants  were  negligent  without 
resorting  to  surmise,  guesswork  and  speculation  outside  of  and 
beyond  the  scope  of  the  evidence,  and  the  reasonable  inferences 
deductible  therefrom,  then  it  is  your  duty  to,  and  you  must, 
return  a  verdict  for  the  defendants.64 

(2)  It  is  your  duty,  in  considering  the  evidence,  deliberating 
upon  and  determining  the  facts  in  this  case,  to  first  decide  upon 
the  question  as  to  whether,  under  all  the  facts  and  circum- 
stances, there  is  or  is  not  any  negligence  upon  the  part  of  de- 
fendant, as  defined  to  you  by  the  first  instruction.     Until  this 
question  of  negligence  has  been  determined  by  you,  you  cannot 
take  into  consideration  the  nature,  character,  or  extent  of  the 
alleged  injuries  to  plaintiff,  except  as  an  aid  to  you  in  determin- 
ing whether  or  not  defendant  was  negligent,  or  the  amount, 
if  any,  that  the  plaintiff  is  entitled  to  recover  because  of  such 
injuries.    If  the  plaintiff  is  not  entitled  to  recover,  that  is,  if 
she  has  not  shown  to  your  reasonable  satisfaction,  by  the  greater 
weight  of  the  credible  testimony  upon  the  question  of  negligence, 
that  she  should  recover  at  your  hands  under  the  first  instruction, 
then  you  should  not  and  must  not  in  your  deliberations  at  all 
consider  to  what  extent,  if  any,  she  has  been  injured.65 

Wisconsin. 

It  is  not  enough  to  say  or  find  that  there  is  some  evidence 
of  negligence  on  defendant's  part.  A  scintilla  of  evidence,  or  a 
mere  surmise  that  there  may  have  been  negligence  on  the  part 
of  the  defendant,  will  not  warrant  the  jury  in  finding  a  verdict 
for  the  plaintiffs.  There  must  be  evidence  upon  which  the  jury 
can  reasonably  conclude  that  there  was  negligence.66 

63  Learned     v.     Hawthorne,     269  6S  Wolf  son    v.    Cohen     (Mo),    55 
Mass  554,  169  NE  557.  SW2d  677. 

64  Le  Grand  v.  U-Drive-It  Co.  (Mo  6G  Curtis  v.  Detroit  &  M.  E.  Co., 
Sup),  247  SW2d  706.  27  Wis  158, 
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§  2340.    Duty  of  jury  to  take  into  consideration  situation  of 

parties;  previous  experience  of  jurors. 
California. 

In  determining  the  question  of  negligence  in  this  case,  the 
jury  should  take  into  consideration  the  situation  and  conduct  of 
both  parties  at  the  time  of  the  alleged  injury  as  disclosed  by 
the  evidence.  If  the  jury  believe  from  the  evidence  that  the 
injury  complained  of  was  caused  by  the  negligence  of  the  de- 
fendant's servants,  as  charged  in  the  complaint,  and  the  plaintiff 
acted  as  was  reasonably  to  be  expected  of  a  person  of  ordinary 
care  and  prudence  in  the  situation  in  which  she  found  herself 
placed,  then  the  plaintiff  is  entitled  to  recover.67 

Massachusetts. 

You  may  use  your  own  experience,  and  such  inferences  as 
are  reasonable,  to  determine  whether  the  facts  in  this  case 
afford  you  just  ground  to  decide  from  ordinary  experience,  that 
this  piece  of  metal  would  not  have  got  in  except  through  the  neg- 
ligence, or  some  negligence,  on  the  part  of  the  defendant.  It  is 
all  a  question  of  fact  for  you  to  determine.68 

Michigan. 

The  evidence  is  put  into  the  case  so  as  to  place  you,  as  far  as 
it  may  be,  there  at  the  place  and  time  yourselves,  and  then  say 
under  your  oaths  whether  it  had  "been  proved  here  by  a  pre- 
ponderance of  the  evidence  that  A.  did  not  do  what  an  ordinarily 
careful  and  prudent  man  would  have  done  under  the  circum- 
stances, because  the  law  says,  and  I  instruct  you,  that  the  proof 
of  the  accident  standing  alone  is  not  proof  of  negligence.69 

§  2341.    Right  of  jury  to  disregard  evidence  contrary  to  physical 
facts. 

Even  though  the  plaintiff  has  testified  that  her  injury  was 
received  by  falling  into  the  hole,  yet  if  you  believe  such  state- 
ments are  contrary  to  the  physical  facts  of  the  same  evidence, 
you  must  disregard  her  statement  for  that  reason  with  reference 
to  her  injury.70 

§  2342.    Assumption  that  others  will  obey  the  law. 
California. 

Every  person  has  a  right  to  assume  that  every  other  person 
will  obey  the  law  and  in  the  absence  of  reasonable  grounds  to 

67  Stephenson  v.  Southern  Pacific  7OMcClanahan  v.  St.  Louis  &  S. 

Co.,  102  Cal  143,  34  P  618,  36  P  407.  F.  R.  Co.,  147  MoApp  386,  126  SW 

68Tonsman    v.    Greenglass,    248  535. 

Mass  275,  142  NE  756.  See  also  §  2573,  infra. 

e9  Jolman  v.  Alberts,  192  Mich  25, 
158  NW  170. 
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think  otherwise,  it  is  not  negligence  to  assume  that  he  is  not 
exposed  to  danger  which  could  be  occasioned  only  through  the 
violation  of  law  or  duty  by  another.  However,  such  person  must 
himself  exercise  due  care  on  his  part.71 

Indiana. 

Every  one  has  the  right  to  presume  that  a  person  will  obey 
the  law  and  that  another  in  possession  of  his  faculties  will  exer- 
cise reasonable  care  for  the  safety  of  himself  and  his  property 
proportionate  to  the  danger  of  which  such  person  has  knowledge 
or  which  by  reasonable  care  he  could  know  of.  Also,  every  one 
has  the  right  to  believe  that  another  person  of  mature  age  and 
in  possession  of  his  faculties  will  exercise  reasonable  care  not 
to  injure  him  or  his  property;  and  all  these  presumptions  may 
be  entertained  until  it  becomes  apparent  that  such  persons  are 
not  exercising  such  care.72 

§  2343.     Reserved. 

§  2344.    Duty  of  occupiers  and  owners  of  land  to  licensees  and 
invitees. 

California. 

(1)  If  you  find  from  a  preponderance  of  the  evidence  that 
E.  F.  was  an  invitee  on  the  premises  under  the  control  of  the 
defendant  but  that  the  invitation  did  not  extend  to  the  use  of 
the  premises  in  and  about  the  locomotive  crane  where  it  was 
moving  and  handling  steel,  then  you  are  instructed  that  the  said 
R.  F.  was  a  mere  licensee  at  the  time  he  is  alleged  to  have  been 
in,  around  and  about  the  locomotive  crane  and  the  defendant 
owed  him  no  duty  of  seeing  that  the  premises  at  that  place 
were  safe  for  his  attempted  use,  but  did  owe  him  a  duty  of 
using  ordinary  care  in  the  active  operation  of  its  equipment 
thereon.73 

(2)  One  who  goes  upon  the  premises  of  another  as  a  business 
visitor  at  the  express  or  implied  invitation  of  the  owner  or  occu- 
pant, and  in  connection  with  some  mutual  business  interest  with 
the  owner  or  occupant,  or  with  the  latter's  own  business,  is 

called  in  law  an  invitee. 

*     *     * 

.7I  Webster  v.  Harris,  119  CalApp  19928;  see  197  Ind  475,  151  NE  390. 

46,  6  P2d  88.  See  also  Elgin  Dairy  Co.  v.  Shep- 

See   also    Cummins   v.   Yellow   &  herd,  183  Ind  466,  108  NE  234,  109 

Checker  Cab  Co.,  127  CalApp  170,  15  NE  353. 

P2d  536;  Pinello  v.  Taylor,  128  Cal  73  Fernandez  v.  American  Bridge 

App  508,  17  P2d  1039.  Co.,  104  CalApp2d  340,  231  P2d  548. 

72  Jensen  v.   Koplovitz,    Superior 
Court,    Lake    County,    Indiana,    No. 
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Toward  an  invitee  it  is  the  duty  of  an  occupier  of  property  in 
the  conduct  of  any  active  operations  on  the  property,  to  use 
ordinary  care  to  avoid  any  injury  to  the  invitee,  and  to  use 
ordinary  care  to  keep  the  premises  in  a  condition  reasonably  safe 
for  the  invitee  in  the  reasonable  pursuit  of  a  purpose  embraced 
within  the  invitation,  but  the  responsibility  of  one  having  control 
of  the  premises  is  not  absolute ;  it  is  limited  to  the  performance 
of  certain  duties  defined  in  my  instructions.  If  there  is  danger 
~  attending  upon  the  entry,  or  upon  the  work  which  the  invitee 
is  to  do  on  the  premises,  and  if  such  danger  arises  from  condi- 
tions not  readily  apparent  to  the  senses,  and  if  the  occupant  has 
actual  knowledge  of  that,  or  if  they  are  discoverable  by  him  in 
the  exercise  of  ordinary  care,  it  is  the  duty  to  give  reasonable 
warning  of  such  danger  to  the  invitee.  The  occupant  is  not 
bound  to  discover  defects  which  reasonable  inspection  would  not 
disclose  and  he  is  entitled  to  assume  that  the  invitee  will  per- 
ceive that  which  would  be  obvious  to  her  upon  the  ordinary  use 
of  her  own  senses.74 

(3)  Toward  an  invitee,  those  who  joined  in  the  invitation  are 
obligated  to  refrain  from  active  negligence  and  to  exercise 
ordinary  care  to  keep  the  premises  in  a  condition  reasonably 
safe  for  the  invitee  in  the  reasonable  pursuit  of  a  purpose  em- 
braced within  the  invitation. 

But  the  responsibility  of  one  having  control  of  the  premises 
is  not  absolute ;  it  is  not  that  of  an  insurer.  If  there  is  danger 
attending  upon  the  entry,  or  upon  the  work  which  the  invitee  is 
to  do  on  the  premises,  and  if  such  danger  arises  from  conditions 
not  readily  apparent  to  the  senses,  and  if  the  owners  have  actual 
knowledge  of  them,  or  if  they  are  discoverable  by  them  in  the 
exercise  of  ordinary  care,  it  is  their  duty  to  give  reasonable 
warning  of  such  danger  to  the  invitee.  The  owners  are  not 
bound  to  discover  defects  which  reasonable  inspection  would 
not  disclose,  and  they  are  entitled  to  assume  that  the  invitee 
will  perceive  that  which  would  be  obvious  to  him  or  her  upon 
the  ordinary  use  of  her  own  senses.  In  brief,  there  is  no  duty 
to  give  the  invitee  notice  of  an  obvious  danger. 

In  the  absence  of  appearances  that  caution  him  or  her,  or 
would  caution  a  reasonably  prudent  person  in  like  position,  to  the 
contrary,  the  invitee  has  a  right  to  assume  that  the  premises  he 
or  she  was  invited  to  enter  are  reasonably  safe  for  the  purposes 
for  which  the  invitation  was  extended,  and  to  act  on  that  as- 
sumption. 

Each,  the  invitee  and  the  invitor,  so  long  as  he  or  she  is  exer- 
cising ordinary  care  and  no  circumstances  exist  that  either 

74  Coggins  v.  Hanchette,  52  Cal2d 
67,  338  P2d  379. 
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causes  him  or  would  cause  a  reasonably  prudent  person  In  his 
position  to  think  differently,  has  a  right  to  assume  that  the  other 
is  or  will  be  possessed  of  normal  faculties  of  sight  and  hearing 
and  will  exercise  ordinary  care,  and  has  the  right  to  rely  on 
that  assumption. 

*     *     * 

In  considering  whether  or  not  the  plaintiff  was  an  invitee  of 
defendants  at  the  time  and  place  of  the  accident  in  question,  even 
if  you  should  find  that  she  entered  the  premises  of  said  defendant 
as  an  invitee,  you  should  consider  further  the  scope  of  the  invi- 
tation. All  the  circumstances  of  a  case  may  sometimes  show 
that  an  invitee  is  such  for  limited  purposes  only  or  that  her  privi- 
leges as  such  have  certain  limitations.  When  such  is  the  case, 
if  she  goes  beyond  those  limits,  if  she  enters  part  of  the  premises, 
or  makes  some  use  thereof,  not  embraced  within  the  scope  of  her 
invitation,  she  thus  and  then  loses  her  status  as  an  invitee. 

Often  the  invitation  that  makes  a  person  an  invitee  on  the 
premises  of  another  is  not  an  express  invitation  but  is  only  im- 
plied. When  considering  the  scope  of  an  implied  invitation,  the 
jury,  if  its  judgment  so  directs,  may  infer  that  the  invitation 
extended  to  all  those  parts  of  the  premises  on  or  in  which  the 
invitee  naturally  would  be  likely  to  go.75 

Connecticut. 

An  owner  of  a  store  may  use  wax  or  oil  or  other  substance 
in  the  customary  manner  without  incurring  liability  to  one  who 
slips  and  falls  thereon,  unless  the  owner  is  negligent  in  the  ma- 
terials he  uses  or  in  the  manner  of  applying  them.  The  specific 
question  that  you  must  ultimately  decide  is,  has  the  plaintiff 
proved  by  a  fair  preponderance  of  the  evidence  that  the  defend- 
ant was  negligent  in  that  it  did  not  exercise  reasonable  care  to 
have  and  keep  its  premises  reasonably  safe  for  such  use  by 
plaintiff  as  it  might  reasonably  anticipate.76 

Florida. 

(1)  Toward  the  business  visitor,  the  possessor  owes  the 
additional  duty  to  exercise  reasonable  care  to  make  the  premises 
reasonably  safe  for  the  reception  of  his  visitor. 

One  who  holds  his  premises  open  for  the  reception  of  business 
visitors  is  under  a  greater  duty  in  respect  to  its  physical  condi- 
tion than  a  possessor  who  holds  his  premises  open  to  the  visits 
of  a  gratuitous  licensee.  The  possessor  has  no  financial  interest 

75  Powell  v.  Vraein,  150  CalApp          76  Stanco  v.  H.  L.  Green  Co.,  127 
2d  454,  310  P2d  27.   See  also  Fabela      Conn  422,  17  A2d  512. 
v.   Hargis,    147   CalApp2d   809,   305 
P2d  901. 
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in  the  entry  of  a  gratuitous  licensee;  and,  therefore,  such  a 
licensee  is  entitled  to  expect  nothing  more  than  an  honest  dis- 
closure of  the  dangers  which  are  known  to  the  possessor.  On 
the  other  hand,  the  visit  of  a  business  visitor  is  or  may  be 
financially  beneficial  to  the  possessor.  Such  a  visitor  is  entitled 
to  expect  that  the  possessor  will  take  reasonable  care  to  discover 
the  actual  condition  of  the  premises  and  either  make  them 
reasonably  safe  or  warn  him  of  dangerous  conditions.77 

(2)  As  to  hazards  which  are  the  natural  hazards  to  the 
known  facts  and  circumstances,  and  are  such  hazards  apparent 
to  any  one  acquainted  with  the  nature  of  the  enterprise  and  are 
to  be  expected  by  reason  of  the  known  condition  of  affairs  as  to 
which  hazards  the  licensor  has  exercised  ordinary  care  and 
prudence  there  is  no  liability. 

Hazards  of  which  the  licensor  is  advised  and  of  which  the 
licensee  is  not  advised,  and  which  the  licensee  in  the  exercise  of 
ordinary  care  and  prudence  would  not  assume  to  exist,  the 
licensor  should  exercise  reasonable  care  according  to  the  circum- 
stances to  warn  a  licensee  of  the  existence  of  such  hazards  so 
that  he  can  protect  himself  against  harm  or  injury. 

One  who  is  privileged  to  go  upon  the  premises  of  another  to 
further  his  interest  and  not  that  of  the  owner  or  licensor,  is  a 
licensee  and  he  assumes  the  same  risks  and  hazards  of  an  owner ; 
however,  such  licensee  does  not  assume  the  risk  of  unknown 
and  concealed  hazards  of  which  the  licensor  knew  and  of  which 
the  licensee  did  not  know. 

As  to  hazards  which  are  apparent  or  known  as  likely  to  exist 
in  the  exercise  of  ordinary  care  and  prudence,  a  licensee  assumes 
the  risk  of  such  hazards  and  the  licensor  is  not  liable  by  reason 
of  injury  flowing  from  such  hazards.78 

Iowa. 

(1)  You  are  instructed  that  the  plaintiff  had  the  duty  of 
exercising  reasonable  and  ordinary  care  for  his  own  safety. 
However,  you  are  further  instructed  that  the  plaintiff  was  an 
invitee  upon  the  defendant's  premises  and  as  such  he  had  a  right 
to  assume  that  the  premises  were  in  a  reasonably  safe  condition, 
under  the  circumstances,  until,  in  the  exercise  of  ordinary  care, 
he  knew  or  should  have  known  to  the  contrary. 


77  Instruction  prepared  by  Judges  78  Instruction  prepared  by  Judges 

of  Eleventh  Judicial   Circuit,  Dade  of  Eleventh  Judicial   Circuit,   Dade 

County     (Miami),     Florida;     Judge  County     (Miami),     Florida;     Judge 

Paul    D.    Barns,    Senior   Judge,    20  Paul  D.  Barnes,  Senior  Judge,  20  Fla 

FlaLJour  63.  LJour  64. 
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You  are  instructed  that  the  owner  or  occupant  of  a  building 
>r  premises,  who  directly  or  impliedly  invites  others  to  enter 
herein  or  thereon,  is  bound  to  use  reasonable  care,  under  the 
ircumstances,  for  the  safety  of  others  who  are  in  their  rightful 
>laces.  As  applied  to  this  case,  you  are  instructed  that  the  plain- 
iff  was  a  business  invitee  upon  the  defendant's  premises  and 
hat  the  defendant  accordingly  owed  the  plaintiff  the  duty  to 
exercise  reasonable  and  ordinary  care,  under  the  circumstances 
>f  this  case,  for  plaintiff's  safety. 

#  #     * 

The  liability  of  an  owner  or  occupant  of  premises  is  predi- 
cated upon  his  superior  knowledge  of  the  condition  thereof  and 
,he  dangers,  if  any,  to  which  the  invitee  may  be  subjected  and  of 
vhich  he  may  be  unaware.  In  this  connection  you  are  instructed 
hat  the  plaintiff  was  an  invitee  upon  the  defendant's  premises 
ind  that  the  defendant  owed  the  plaintiff  a  duty  to  use  reason- 
ible  care  to  give  warning  of  hidden  dangers,  if  any,  or  of  dangers 
f  any,  not  readily  observable,  in  the  exercise  of  ordinary  care,  by 
he  invitee  upon  the  premises.79 

(2)  The  liability  of  an  owner  or  occupier  [of  premises]  to  an 
nvitee  [one  who,  as  in  this  case,  is  upon  the  premises  with  the 
consent  and  for  some  advantage  of  the  owner]  must  be  predi- 
cated upon  a  superior  knowledge  concerning  the  dangers  of  the 
)remises  to  persons  going  thereon.  It  is  when  the  perilous 
nstrumentality  is  known  to  the  owner  or  occupant  and  not 
oiown  to  the  person  injured  [or  of  which  he  could  not  have 
:nown  in  the  exercise  of  ordinary  care]  that  a  recovery  is 
)ermitted. 

*  *     * 

Plaintiff  was  not  bound  to  anticipate  negligence,  if  any,  of 
,he  defendant  unless  and  until  he  was  apprised  of,  or,  in  the 
exercise  of  reasonable  care  should  have  been  apprised  of,  reason 
,o  do  so.  *  *  *  You  are  instructed  that  if  the  plaintiff 
cnew,  or  should  have  known,  of  the  location  of  the  ice  pick  and 
'ailed  [to  exercise  reasonable  and  ordinary  care  for  his  own 
iaf ety,  he  cannot  recover.]  ao 

79  Hicks  v.  Goodman,  248  la  1184,  been  sticking  in  a  wall  for  several 
J5  NW2d  6.  months,  fell  and  put  out  plaintiffs 

80  McGrean  v.  Bos  Freight  Lines,  eye.   Judgment  on  verdict  for  plain- 
540  la  318,  36  NW2d  374.  tiff  was  affirmed. 

In  the  case  cited,  plaintiff,  on  be-  The  language  within  the  brackets 

lalf  of  his  employer,  was  delivering  in  the  instructions  set   forth   here 

,o  defendant  for  further  transports-  has  been  supplied  to  take  the  place 

ion  a  consignment  of  wheelbarrows,  of  certain  omissions  appearing  in  a 

iVhile  rolling  them  into  defendant's  transcript  of  the  court's  charge, 
varehouse,  an  ice  pick,  which  had 
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Oklahoma. 

You  are  instructed  that  a  storekeeper  is  charged  with  knowl- 
edge of  the  conditions  of  the  aisles  of  the  floor  of  his  store,  which 
in  the  exercise  of  reasonable  care  the  storekeeper  could  have 
ascertained.  In  determining  in  this  case  whether  or  not  the  de- 
fendant knew  or  by  the  exercise  of  reasonable  care  could  have 
known  of  the  condition  of  which  plaintiff  now  complains  you  may 
take  into  consideration  the  physical  arrangements  of  defendant's 
store,  the  arrangement  of  the  aisles  and  the  purposes  for  which 
they  are  used  by  the  public,  the  manner  in  which  the  customers 
entering  said  store  are  served,  and  any  other  facts  which  have 
been  admitted  in  evidence. 


You  are  charged  that  the  defendant  was  not  required  to  keep 
said  passage-way  free  and  clear  of  all  obstacles,  but  was  only 
required  to  use  ordinary  care  and  prudence  and  keep  the  passage- 
way free  and  clear  of  those  objects  which  a  person  of  ordinary 
care  and  prudence  would  not  have  permitted.  The  presence  of 
the  basket  and  the  happening  of  the  accident  proved  nothing. 
The  plaintiff  must  go  further  and  prove  that  the  defendant  failed 
to  exercise  ordinary  care  and  prudence.  Unless  plaintiff  has 
proved  negligence  on  the  part  of  the  defendant  your  verdict  must 
be  for  the  defendant.8 ' 

Oregon. 

(1)  In  order  that  the  plaintiff  may  prevail  here,  as  I  stated  to 
you,  she  must  show  that  the  defendant  R.  Bros,  was  negligent 
and  careless  with  respect  to  this  lavatory  in  that  it  was  out  of 
condition,  and  in  order  for  them  to  be  responsible  for  such 
a  condition,  if  you  do  find  that  it  was  in  such  a  condition,  you 
must  go  further  and  you  must  find  that  R.  Bros,  knew  of  such 
condition  or  that  it  was  in  such  condition  such  a  length  of  time 
that  they  ought  to  have  known  it  and  had  the  opportunity  of 
a  reasonable  time  to  repair  the  same  or  to  have  placed  a  warning 
for  the  benefit  of  the  public  before  they  would  be  called  negli- 
gent and  careless  in  that  particular.82 

(2)  I  instruct  you  that  the  defendant  would  not  be  held  liable 
for  injuries  suffered  by  an  invitee  for  a  dangerous  condition — 
that  would  be  oil,  grease  or  other  slippery  substances  on  the  floor 
of  the  garage — of  which  the  defendant  has  no  knowledge  unless 
the  condition  existed  for  such  a  length  of  time  that  the  def end- 

8 1  Great  Atlantic  &  Pacific  Tea  82  Johnson  v.  Roberts,  151  Or  311, 
Co.  v.  Mullen  (Okl),  301  P2d  217.  49  P2d  455. 
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ant  in  the  exercise  of  ordinary  care  should  have  discovered  It  and 
could  and  would  have  remedied  it  before  the  time  of  the  injury.83 

Washington. 

A  storekeeper  owes  to  his  business  invitees  a  duty  to  use 
ordinary  care  to  make  the  floor  of  the  store  reasonably  safe  for 
their  use,  that  is,  to  maintain  the  floor  in  such  a  condition  as  a 
reasonably  careful  and  prudent  storekeeper  would  deem  suf- 
ficient^  to  protect  them  from  danger  while  exercising  ordinary 
care  for  their  own  safety. 

*     *     * 

You  are  instructed  that  the  presence  of  a  slippery  condition, 
if  any,  or  the  fact  that  plaintiff  fell,  or  that  she  was  seriously 
injured  would  not  of  themselves  warrant  a  recovery  by  the 
plaintiff. 

Before  plaintiff  is  entitled  to  recover  you  must  be  satisfied, 
by  a  fair  preponderance  of  the  evidence,  that  the  defendant, 
when  it  treated  the  floor,  left  on  it  an  excess  quantity  of  ... 
liquid,  that  such  excess  quantity  of  liquid,  if  any,  created  a  dan- 
gerous condition,  that  it  remained  upon  the  surface  of  the  floor 
and  was  there  at  the  time  that  plaintiff  fell,  and  that  it  was  such 
excess  quantity  of  liquid,  if  any,  that  caused  the  plaintiff  to  fall.84 

§  2345.    Dangerous  machinery  or  instrumentality. 

It  was  the  duty  of  the  defendant,  in  the  location,  construction, 
and  operation  of  its  machinery,  to  exercise  such  prudence  and 
care  to  prevent  injury  therefrom  as  an  ordinarily  prudent  man 
would  exercise ;  and  in  determining  such  negligence  they  should 
consider  how  the  defendant's  seed  house  and  machinery  were 
located,  constructed,  and  operated,  what  precautions  were  used 
to  prevent  persons  from  going  about  or  coming  in  contact  with 
said  machinery,  and  the  duty  of  said  employees  in  said  seed 
house  in  charge  of  said  machinery.85 

§  2346.     Special  verdict  form  in  negligence  action. 

The  Ohio  Supreme  Court,  in  a  rare  gesture,  has  suggested 
that  the  form  of  special  verdict  under  the  new  statutes  (Ohio 
Rev.  Code,  §  2315.14)  might  be  substantially  as  follows  in  a 
simple  negligence  action  with  one  defendant,  one  plaintiff  and 
involving  the  claims  of  negligence  and  contributory  negligence: 

83  Hamilton  v.  Union  Oil  Co.,  216  also    Ittner    Brick    Co.    v.    Killian, 

Or  354,  339  P2d  440.  67  Neb  589,  93  NW  951;  Cameron 

84Pement    v.    F.    W.    Woolworth  Mill   &   Elev.    Co.   v.   Anderson,    34 

Co.,  53  Wash2d  768,  337  P2d  30.  TexCivApp  105,  78  SW  8. 

85  Dublin  Cotton  Oil  Co.  v.  Jar- 
rard  (TexCivApp),  40  SW  531.    See 
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We,  the  jury,  first  being  impanelled  and  sworn  and  being 
three-fourths  or  more  of  our  number,  do  find  as  to  determinative 
issues  in  this  cause  and  in  response  to  the  questions  submitted, 
as  follows: 

1.  Was  the  defendant,  John  Doe,  negligent  in  one  or  more  of 
the  particulars  alleged  in  the  petition  ? 

Answer: 

Each  juror  concurring  in  the  above  answer  herewith  signs 

his  or  her  name  this day  of ,  19 

(12  lines  for  signatures.) 

2.  If  the  defendant,  John  Doe,  was  so  negligent,  was  such 
negligence  a  proximate  cause  of  any  injuries  which  the  plaintiff, 
Richard  Roe,  may  have  sustained  ? 

Answer: 

Each  juror  concurring  in  the  above  answer  herewith  signs  his 

or  her  name  this day  of ,  19 

(12  lines  for  signatures.) 

3.  Was  the  plaintiff,  Richard  Roe,  negligent? 
Answer: 

Each  juror  concurring  in  the  above  answer  herewith  signs 

his  or  her  name  this day  of ,  19 

(12  lines  for  signatures.) 

4.  If  the  plaintiff,  Richard  Roe,  was  negligent,  was  such 
negligence  a  proximate  cause  of  any  injuries  he  sustained? 

Answer: 

Each  juror  concurring  in  the  above  answer  herewith  signs 
his  or  her  name  this day  of ,  19 

(12  lines  for  signatures.) 

5.  Providing  the  above  issues  are  found  in  favor  of  the  plain- 
tiff, Richard  Roe,  what  amount  of  money  will  compensate  him 
for  the  injuries  and  damages,  if  any,  he  sustained? 

$ 

Each  juror  concurring  in  the  above  answer  herewith  signs  his 

or  her  name  this day  of ,  19 

(12  lines  for  signatures.)86 

86  Miller  v.  McAllister,  169  OhSt 
487,  160  NE2d  231. 


CHAPTER  136 
NOTICE 

Section  Section 

2350.  Actual  and  constructive.  2352.    Reasonable  time  in  the  giv- 

2351.  Notice  by  mail;  presumption  ing  of  notice. 

of  delivery. 

§  2350.     Actual  and  constructive. 
California. 

Every  person  who  has  actual  notice  of  circumstances  sufficient 
to  put  a  prudent  man  upon  inquiry  as  to  a  particular  fact  has 
constructive  notice  of  the  fact  itself  in  all  cases  in  which  by 
prosecuting  such  inquiry  he  might  have  learned  such  fact.1 

Georgia. 

In  reference  to  that  question  of  notice,  I  charge  you  that 
notice  need  not  necessarily  be  an  absolute  information  upon  the 
part  of  one  to  the  other,  but  it  might  be  drawn  from  all  the 
facts  and  circumstances  surrounding  the  parties,  their  ability  to 
know,  and  their  positions  that  would  require  them,  if  they  were 
undertaking  to  make  a  purchase,  to  inquire  and  look  into  the 
facts  and  circumstances  surrounding  the  case.  There  is  no  con- 
structive notice  involved  in  this  case.  There  may  be  actual 
notice,  but  that  notice  must  be  derived  from  the  facts  and  cir- 
cumstances surrounding  the  parties,  such  as  would  put  a  prudent 
man  on  notice  and  make  him  inquire  into  the  condition  of 
affairs.2 

§  2351.    Notice  by  mail;  presumption  of  delivery. 

If  a  letter  is  properly  enclosed  and  properly  addressed  to  the 
person-  to  whom  it  is  intended  to  be  sent,  and  is  thereupon 
deposited  into  the  proper  depository  of  the  federal  mail,  the 
presumption  arises  that  that  letter  in  due  course  would  reach 
the  person  or  concern  to  which  it  is  addressed.  That  presump- 
tion arises.  It  is  not,  however,  a  conclusive  presumption.  It  is 
rebuttable  and  may  be  rebutted  by  proof  that  it  never  arrived.3 

1  Walters  v.  Du  Four,  132  CalApp  3  American  Nat.  Bank  v.   Inter- 
72,  22  P2d  259,  23  P2d  1020.  Lake  Land  Co.,  Circuit  Court,  Mara- 

2  Groover  v.  Wilkes,  148  Ga  794,  thon  County,  Wisconsin. 
98  SE  503. 
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§  2352.    Reasonable  time  in  the  giving  of  notice. 

You  are  to  here  say,  in  answer  to  the  fifth  question,  whether 
that  notice  was  given  within  a  reasonable  time,  considering  all 
the  facts  and  circumstances  in  which  the  parties  were  acting. 

A  "reasonable  time,"  as  the  term  is  here  used,  means  such 
time  as  in  the  ordinary  conduct  of  such  business  would  ordi- 
narily be  deemed  reasonable  to  enable  B.  reasonably  to  protect 
his  own  interests  against  unnecessary  loss.4 

4  American  Nat.  Bank  v.  Inter- 
Lake  Land  Co.,  Circuit  Court,  Mara- 
thon County,  Wisconsin. 


CHAPTER  137 
NOVATION 

Section  Section 

2355.    Abandonment  or  change   of     2356.    Evidence  to  show, 
contract.  2357.    Burden  of  proof. 

§  2355.    Abandonment  or  change  of  contract. 
Indiana. 

Insolvency  of  the  buyer  which  will  justify  a  refusal  of  a 
seller  to  ship  goods  purchased  on  credit  for  future  delivery  or 
the  diversion  of  a  shipment  already  made,  but  before  actual 
delivery  to  the  buyer,  means  a  general  inability  of  the  buyer  to 
pay  debts  as  they  become  due  in  the  usual  course  of  business. 

If  you  find  from  a  preponderance  of  the  evidence,  therefore, 
that  prior  to  the  shipment  of  the  materials  involved  here  the 
TJ.  S.  K.  Corp.  learned  of  a  general  inability  of  the  J.  S.  Co.  to 
pay  its  debts  as  they  became  due  in  the  usual  course  of  its  busi- 
ness, and  if  you  further  find  that  said  general  inability  to  pay 
debts  existed  at  such  time,  said  U.  S.  R.  Corp.  had  the  right  to 
refuse  to  ship  such  materials  to,  or  on  the  credit  of,  J.  S.  Co., 
and  to  enter  into  any  new  arrangement  it  chose  for  the  sale  of 
such  materials  to  the  defendant;  and  if  it  did  under  such 
circumstances,  all  as  shown  by  a  preponderance  of  the  evidence, 
enter  into  a  new  arrangement  with  the  defendant  and  ship  such 
material  to  said  defendant  pursuant  thereto  and  charge  the 
defendant  directly  therefor,  your  verdict  must  be  for  the  defend- 
ant.1 

Pennsylvania, 

As  to  the  plaintiff's  failure  to  pay  the  $750  directly  to  the 
company,  and  his  failure  to  pay  the  sight  drafts,  you  will  remem- 
ber that  these  are  the  very  matters  that  the  testimony  indicates 
were  suspended  and  waived  by  the  action  of  these  parties  in 
agreeing  to  a  different  course  of  dealing  and  to  a  different 
manner  of  transacting  their  business.  If  you  find  from  the 
evidence  that  it  was  agreed  between  Mr.  F.,  the  plaintiff,  and 
Mr.  B.,  with  the  consent  of  the  company,  that,  instead  of  paying 
the  deposit,  the  cars  should  be  charged  to  Mr.  B.,  then  this 
failure  does  not  affect  the  matter,  and  the  failure  to  make  the 


1  Bain   v.   Freyn,   Circuit   Court, 
Marion  County,  Indiana,  No.  45220. 
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payments  as  stipulated  for  is  no  defense.  But  if,  on  the  other 
hand,  you  should  find  that  the  stipulation  of  the  contract,  or 
the  whole  contract,  including  it,  had  been  abandoned  by  the 
parties,  and  that  they  had  substituted  something  else,  then  Mr. 
F.  would  not  have  the  right  of  renewal.2 

§  2356.     Evidence  to  show. 
Indiana. 

It  is  admitted  here  that  plaintiffs  and  defendants  B.  and 
B.  entered  into  a  modifying  agreement  under  date  of  October 
17,  19 — ,  whereby  certain  new  promises  were  made  by  both 
parties.  It  is  for  you  to  determine  from  all  the  evidence 
in  the  case  whether  the  parties  by  such  modifying  agreement 
intended  to  and  did  settle  the  differences,  if  any,  between  them 
as  to  failure  of  plaintiffs  to  live  up  to  the  terms  of  their  agree- 
ment made  in  the  original  lease,  and  the  consequent  damages,  if 
any,  suffered  by  defendants.  If  you  find  that  such  modifying 
agreement  was  in  settlement  of  any  such  differences  existing 
between  them,  then  you  will  be  warranted  in  finding  against 
defendants  upon  their  answers  designated  as  set-off  and  counter- 
claim.3 

Massachusetts. 

Now,  on  the  other  side,  there  is  to  be  considered  this  other 
circumstance.  It  does  appear  that  about  $7500  is  due  from 
H.  &  0.  to  the  W.  &  K.  Co.  on  account  of  this  contract.  Now,  it 
being  important  to  determine  whether  after  this  arrangement 
that  was  made  there  about  March  1,  the  W.  &  K.  Co.  was  still 
retained  as  a  contracting  party  or  whether  they  were  let  out 
of  it  entirely,  you  may  consider  the  fact  that  the  W.  &  K.  Co. 
claims  to  be  entitled  to  a  balance  of  $7500  from  H.  &  0.  In 
other  words,  if  they,  the  defendants,  were  let  out  by  all  the  sub- 
contractors, as  Mr.  K.  says,  if  they  were  let  out  from  any  lia- 
bility to  subcontractors  and  from  that  time  were  merely  the 
agents  to  pass  these  requisitions  and  checks  back  and  forth, 
then  you  may  consider  whether  it  may  be  consistent  with  such 
arrangement  or  naturally  consistent  with  such  arrangement 
that  they  should  have  an  interest  in  that  contract  by  which 
they  were  to  get  $7500  as  a  balance  due  from  H.  &  O.4 

Michigan. 

If  you  find  that  about  the  time  H.  J.  C.  died,  in  about  May, 
19—,  A.  M.  C.  and  W.  B.  C.,  and  all  her  other  heirs,  met  there,  at 

2  French  v.   Pullman  Motor   Car  4Kraus    v.    Whitcomb    &    Kava- 
Co.,  242  Pa  136,  88  A  876.  naugh  Co.,  240  Mass  595,  134  NE 

3  Rails  v.  Buehler,  Circuit  Court,  357. 
Marion  County,  Indiana,  No.  33307. 
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her  home,  and  while  there  agreed  that  A.  M.  C/s  business  should 
be  closed  out  at  Port  Huron  and  he  should  go  on  the  farm  and 
take  care  of  his  aged  father,  and  that  it  was  then  understood 
and  known  by  the  heirs  that  his  mother  held  a  chattel  mortgage 
on  A.  M.  C/s  stock,  and  that  A.  M.  C.  owed  G.,  this  plaintiff, 
and  that  they  understood  and  agreed  that,  in  closing  out  A.  M. 
C/s  business,  G.'s  debt  would  have  to  be  paid;  and  if  you 
further  find  that,  in  pursuance  of  that  agreement,  A.  M.  C. 
informed  G.  of  their  understanding,  and  shortly  afterwards  W. 
B.  C.,  this  defendant,  came  to  Port  Huron,  and  took  possession  of 
the  stock,  and  while  here,  in  the  presence  of  A.  M.  C.  and  G., 
agreed  and  promised  to  pay  G.  what  A.  M.  C.  owed  him,  if  he 
realized  it  out  of  the  stock  in  cash,  and,  if  not,  he  would  send  it 
to  G.  when  he  got  home,  and  that  it  was  then  and  there  under- 
stood that  A.  M.  C.  was  to  be  released,  and  G.  did  in  fact  release 
A.  M.  C.,  and  afterwards  looked  to  the  defendant,  W.  B.  C., 
solely,  for  the  payment,  then  I  say  to  you  that  that  state  of  facts 
would  be  sufficient  to  make  the  arrangement  a  novation  or  sub- 
stitution of  debtors,  and  the  plaintiff  would  be  entitled  to  re- 
cover, and,  unless  you  find  that  some  such  state  of  facts  did 
exist,  you  must  find  for  the  defendant.  On  no  other  theory  can 
the  plaintiff  recover.5 

§  2357.    Burden  of  proof. 

The  burden  is  on  the  defendant  to  establish  the  defense  that 
there  has  been  a  novation  in  this  case,  and  that  therefore  they 
are  not  liable.  There  are  certain  parts  of  the  pleadings  of  this 
case,  both  petition  and  answer,  that  are  not  material  to  this,  and 
you  will  simply  confine  your  investigation  to  these  parts  that 
refer  to  the  law  and  facts  that  I  give  in  charge  to  you. 

The  defendant  files  a  defense  which  it  says  prevents  the 
plaintiff  from  recovering  anything.  It  says  there  has  been  a 
novation  of  the  contract,  and  that  it  was  released  by  novation, 
and  it  is  contended  by  the  defendant  that  it  had  a  contract  with 
the  plaintiff  with  reference  to  the  rock,  and  that  it  transferred 
that  contract  to  the  E.  Co.,  and  I  charge  you  that  the  transfer 
of  that  contract  to  the  E.  Co.  would  avail,  provided  certain  other 
things  happened. 

If  the  transfer  was  made  by  the  defendant  company  to  the 
E.  Co.,  and  the  plaintiff,  the  P.  M.  Co.,  accepted  the  transfer, 
knew  about  the  transfer  and  accepted  it,  and  defendant  was 
relieved  from  further  liability,  if  the  E.  Co.  was  substituted  for 
the  defendant  company,  then  that  would  be  a  novation,  and  the 

B  Grieb  v.  Comstock,  99  Mich  520, 
58  NW  497. 
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plaintiff  would  not  have  a  right  to  recover,  but  it  would  be 
necessary  for  you  to  determine  with  reference  to  these  things. 
You  look  to  the  testimony  in  the  case  and  see  whether  or  not 
there  was  an  acceptance — a  notice  and  acceptance — on  the  part 
of  the  P.  M.  Co.  of  this  transfer  by  the  0.  Co.  to  the  E.  Co. 
Did  they  know  about  it,  and  did  they  accept  that  transfer,  and 
if  they  accepted  that  transfer  and  the  0.  Co.  was  released,  the 
0.  Co.  would  not  be  further  liable  in  the  case.  The  0.  Co.  would 
be  released  either  by  express  contract  or  by  implication,  and  you 
look  to  the  testimony  in  this  case  and  see  whether  or  not  it  had 
been  so  released.  An  express  contract  would  be  an  express 
understanding  between  the  parties.  An  implied  contract  would 
be  a  contract  that  would  be  inferred  from  the  facts  and  circum- 
stances of  the  case.  You  look  to  all  of  the  facts  and  circum- 
stances in  the  case  about  these  transfers  and  what  was  said 
about  them,  and  all  that  passed  between  all  the  parties,  and  if 
it  was  understood  between  all  three  of  the  parties,  understood 
and  agreed  by  them,  all  three  of  them,  that  the  0.  Co.  was 
released,  then  that  would  be  a  novation,  and  the  plaintiff  can- 
not recover,  but,  if  otherwise  entitled  to  recover,  the  plaintiff 
can  recover  from  the  0.  Co.6 

6  Atlanta  Oil  &  Fertilizer  Co.  v. 
Phosphate  Min.  Co.,  25  GaApp  430, 
103  SE  873. 
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NUISANCES 

Section  Section 

2360.  What  constitutes  a  nuisance.  2364.    Operation  of  factory. 

2361.  Persons  liable.  2365.    Operation  of  cotton  gin. 

2362.  Defenses.  2366.    Effect  of  coming  to  the  nuis- 

2363.  Damages.  ance. 

§  2360.    What  constitutes  a  nuisance. 

Alabama. 

The  mere  fact,  if  you  believe  it  to  be  a  fact  from  the  evi- 
dence, that  odors  from  a  septic  tank  can  be  detected  at  times 
from  plaintiff's  residence,  would  not  entitle  plaintiff  to  recover 
damages.1 

Arizona. 

You  are  instructed  that  it  is  the  law  that  trifling  annoyances 
and  inconveniences  are  not  recognized  by  the  law  as  nuisances. 
When  expensive  installations  have  been  constructed  which  are 
useful  and  needful  to  the  public,  adjoining  property  owners  will 
not  be  permitted  to  maintain  actions  for  damages  unless  the 
effect  is  a  substantial  impairment  of  the  use  and  enjoyment  of 
their  property.2 

Arkansas. 

Whether  the  act  complained  of  is  a  nuisance  to  the  com- 
munity is  to  be  determined  inferentially  from  the  facts  in  the 
case,  as  well  as  from  the  testimony  of  experts,  as  to  the  probable 
operations  of  the  constituents  of  which  the  nuisance  is  com- 
posed, or  the  health  or  comfort  of  the  community.3 

Indiana. 

A  nuisance  is,  in  contemplation  of  law,  literally  an  annoy- 
ance, and  signifies  such  a  use  of  property  or  such  a  course  of 
conduct  as,  irrespective  of  actual  trespass  against  others,  or  of 
malicious  or  actual  criminal  intent,  transgresses  the  just  restric- 
tion upon  the  use  of  property  or  the  conduct  of  business  due 
to  the  limitation  which  the  law  imposes  upon  the  enjoyment  of 
the  property  where  it  interferes  with  the  rightful  enjoyment  of 

'  Murkerson  v.  Adler,  178  Ala  622,  3  West  v.  State,  71  Ark  144,  71 
59  S  505.  SW  483. 

2  Phoenix  v.  Harlan,  75  Ariz  290, 
255  P2d  609. 
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the  property  of  others.  A  private  nuisance  is  one  that  affects 
a  single  individual,  or  a  determinate  number  of  persons,  in  the 
enjoyment  of  some  private  right  in  contradistinction  to  the 
public.4 

Michigan. 

In  the  eyes  of  the  law,  no  place  can  be  convenient  for  the 
carrying  on  of  a  business  which  is  a  nuisance,  and  which  causes 
substantial  injury  to  the  property  of  another.  Nor  can  any  use 
of  one's  own  land  be  said  to  be  reasonable  which  deprives  an 
adjacent  owner  of  the  lawful  use  and  enjoyment  of  the  property. 
As  to  what  constitutes  a  nuisance  must  depend  largely  upon  the 
locality  of  the  plaintiff's  residence,  as  to  whether  or  not  it  is 
located  within  or  in  close  proximity  to  the  business  district  of 
the  city  of  Alma.  In  passing  upon  the  question  of  whether  or 
not  it  was  a  nuisance,  as  I  say,  take  in  consideration  the  facts 
and  circumstances  surrounding  the  entire  matter.  If,  under 
the  rules  I  have  given  you,  you  find  that  the  defendant  and  his 
tenants  operated  that  garage  in  such  a  manner  that  the  noise, 
the  smoke,  the  gases  and  the  vapor,  and  the  unusual  hours  at 
night  when  noise  was  had  in  there,  caused  by  testing  motors,  and 
racing  motors,  and  other  machinery  in  operation  there,  and  that 
those  noises  were  there  as  claimed  by  the  plaintiff,  and  that  she 
in  her  home  suffered  inconvenience,  and  discomfort,  and  annoy- 
ance in  the  occupancy  and  the  use  of  her  home,  then  the  defend- 
ant would  be  guilty  of  maintaining  a  nuisance  and  the  plaintiff 
would  be  entitled  to  such  damages  as  I  shall  charge  you  later  on 
she  would  be  entitled  to  recover.  So  the  first  question  for  you  to 
determine  under  the  charge  I  have  given  is :  Was  it  a  nuisance  ? 
Was  it  operated  in  such  a  manner  that  it  became  a  nuisance  and 
thereby  injured  the  plaintiff  and  her  property?5 

Texas. 

(1)  A  nuisance  is  anything  that  works  hurt,  inconvenience, 
or  damage  to  another,  either  in  his  person  or  property.6 

(2)  If  you  believe  from  the  evidence  that  said  nuisance, 
if  any,  is  of  a  permanent  nature  and  is  not  maintained  in  a 
reasonable  sanitary  condition,  then  you  will  find  for  the  plaintiff 7 

4  Merchants     Mut.     Tel.     Co,     v.          6  Comminge  v.  Stevenson,  76  Tex 
Hirschman,  43  IndApp  283,  87  NE      642,  13  SW  556. 

238.  7  Bowie  v.  Hill  (TexCivApp),  258 

5  Moore  v.  Johnson,  245  Mich  173,      SW  568. 
222  NW  120. 
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§  2361.    Persons  liable. 
Alabama. 

If  you  find  from  the  evidence  in  this  case  that  defendants 
in  any  way  participated  in  the  maintenance  of  the  purification 
plant  in  question  during  the  year  next  preceding  the  filing  of  the 
suit,  even  though  it  be  through  defendant's  lessees,  L.  and  R. 
H.,  and  further  find  that  foul  and  offensive  odors  and  smells 
emanated  from  the  same  during  the  year  next  preceding  the 
filing  of  this  suit  that  rendered  the  occupancy  of  plaintiff's 
property  unpleasant  and  uncomfortable  as  a  home  for  himself 
and  his  family,  though  it  may  have  been  so  only  at  intervals, 
then  your  verdict  should  be  for  the  plaintiff.8 

Kansas. 

With  particular  reference  to  the  defendant,  the  U.  T.  Co., 
you  are  instructed  that,  while  it  may  not  have  constructed  the 
culvert  in  question,  it  would  still  be  liable  for  any  damage  occur- 
ring during  the  time  the  said  trust  Company  had  charge  of  the 
road,  occasioned  by  its  wrongful  construction,  if  you  find  that 
prior  to  such  injury  the  said  company  had  actual  knowledge 
that  the  culvert  in  question  was  constructed  in  such  a  way  as 
to  overflow  and  flood  the  land  above  said  culvert,  and,  knowing 
such  fact,  still  maintained  said  culvert  in  such  condition.  But, 
without  this  knowledge,  the  U.  T.  Co.  would  not  be  liable.  It 
is  not  necessary,  in  order  to  hold  defendant,  the  U.  T.  Co.,  liable 
for  the  damage  claimed  to  have  been  sustained  in  19 — ,  that  any 
request  should  have  been  made  by  plaintiff  to  said  trust  company 
to  remodel  said  culvert.  All  that  would  be  necessary  would  be 
for  plaintiff  to  show  that  defendant,  the  trust  company,  knowing 
the  damage  likely  to  be  occasioned  by  the  culvert,  permitted  it 
to  remain  in  such  condition.9 

Texas. 

The  defendant  is  liable  only  for  its  own  acts,  and  not  for  the 
acts  of  other  persons  residing  in  the  vicinity,  and  you  will  not 
find  for  plaintiff  anything  by  reason  of  the  condition  of  the  other 
premises  adjacent  to  plaintiff's  property.10 

§  2362.     Defenses. 

The  fact  that  the  defendants  paid  the  county  or  the  Jefferson 
county  sanitary  commission  the  cost  of  the  septic  tank,  if  you 

8  Jones  v.  Adler,  183  Ala  435,  62  *  °  Brennan  v.   Corsicana  Cotton- 
S  777.  Oil  Co.  (TexCivApp),  44  SW  588. 

9  Martin  v.   Chicago,   R.   I.  &  P.  See  also  Gavigan  v.  Atlantic  Ref. 
R.  Co.,  81  Kan  344,  105  P  451,  27  Co.,  186  Pa  604,  40  A  834;  Chesa- 
LRA(NS)  164.  peake  &  0.  R.  Co.  v.  Whitlow,  104 

Va  90,  51  SE  182. 
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believe  from  the  evidence  that  they  did  so,  would  not  of  itself 
render  defendants  liable  to  plaintiff  for  any  injury  which  he 
may  have  sustained  from  this  maintenance,  if  you  believe  from 
the  evidence  he  has  sustained  such  injury. ' ' 

§  2363.    Damages. 

Georgia. 

(1)  In  arriving  at  such  damage  as  was  done  to  her  prop- 
erty, if  any,  you  will  first  ascertain  what  the  value  of  her  prop- 
erty described  in  the  petition  was  before  the  establishment  of 
such  nuisance,  if  you  find  one  was  established  by  the  defendant. 
You  would  then  ascertain  the  depreciation,  by  reason  of  the 
acts  alleged  against  the  defendant,  that  has  been  caused  to 
her  property,  and  what  its  present  value  is  now  as  diminished 
by  the  acts  of  the  defendant,  if  the  evidence  shows  you  that  the 
value  of  her  property  has  been  diminished  by  any  of  its  acts,  and 
if  there  has  been  any  diminution  of  value  in  her  property  up  to 
the  present  time ;  such  diminution,  before  the  defendant  would 
be  liable,  must  have  been  caused  by  it ;  and  the  difference  in  the 
price  of  the  property  at  the  time  of  the  creation  of  the  nuisance 
by  the  defendant,  if  there  was  any,  and  its  present  value,  would 
be  the  measure  of  damages,  provided  such  depreciation  was 
caused  by  the  defendant. 

*     *     * 

You  would  be  authorized  to  find  damages  if  there  has  been 
any  depreciation  of  the  value  of  the  property,  the  market 
value  of  the  property ;  but  you  could  not  find  for  a  depreciation 
of  the  rent.  If  there  has  been  a  depreciation  of  the  property 
itself,  the  house  and  lot,  its  value,  you  can  find  damages  for  that 
depreciation ;  that  is,  the  depreciation  of  the  property  in  value. ' 2 

(2)  I  charge  you  that  in  an  action  such  as  this,  if  a  plaintiff  is 
entitled  to  recover,  he  is  entitled  to  recover  all  of  the  direct  dam- 
ages resulting  to  him  from  the  nuisance.    He  may  recover  for 
the  diminution  of  the  market  value  of  his  property,  both  real  and 
personal,  if  there  is  a  diminution  of  such  property  chargeable 
to  such  nuisance.  He  may  recover  for  any  illness  suffered  by  him, 
including  his  loss,  if  any,  of  the  capacity  to  labor,  as  well  as  for 
his  own  pain  and  suffering.  *  *  *  He  may  also  recover  for 
the  annoyance  and  discomfort  inflicted  upon  him  by  the  main- 
tenance of  the  alleged  nuisance. 

He         *        * 

If  you  find  under  the  rules  given  you  in  charge  that  the 
plaintiff  is  entitled  to  recover,  he  would  be  entitled  to  recover 

1 i  Murkerson  v.  Adler,  178  Ala  ' 2  Southern  Cotton  Oil  Co.  v. 
622,  59  S  505.  Thomas,  155  Ga  99,  117  SE  456. 
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reasonable  compensation  for  such  mental  and  physical  pain  and 
suffering  as  he  experienced  as  a  direct  and  proximate  result  of 
the  injury  sustained  upon  the  occasion  under  investigation.  The 
guide  for  the  jury  in  determining  compensation  for  mental  and 
physical  pain  and  suffering  is  the  enlightened  conscience  of  im- 
partial jurors,  acting  under  the  sanctity  of  their  oath  to  compen- 
sate the  plaintiff  with  fairness  to  the  defendant. 

If  you  find  that  the  injury  is  permanent  and  likely  to  cause 
plaintiff  future  pain  and  suffering,  and  to  impair  in  the  future 
his  ability  to  labor,  you  would  also  be  authorized  to  consider 
those  elements  of  damage ;  and,  if  you  find  any  amount  for  such 
elements,  you  must  reduce  any  amount  so  found  for  future 
impairment,  if  any,  of  his  ability  to  labor,  to  its  present  cash 
value  figured  at  the  rate  of  seven  per  cent  per  annum.  The  guide 
for  fixing  damages,  if  any,  for  pain  and  suffering  or  diminished 
capacity  to  labor  is  the  enlightened  consciences  of  impartial 
jurors  acting  under  the  sanctity  of  their  oath. 

Gentlemen,  in  this  connection,  certain  tables  have  been  intro- 
duced in  evidence  before  you,  known  as  mortality  tables,  which 
may  be  used  by  you  in  considering  the  life  expectancy  of  the 
plaintiff,  should  you  find  that  that  was  involved.  These  tables 
are  not  binding  on  you  and  you  are  not  obliged  to  use  them,  but 
you  may  refer  to  them,  if  you  wish,  in  considering  this  aspect  of 
the  case.13 

Missouri. 

The  court  instructs  the  jury  that  if  you  find  the  issues  herein 
joined  on  Count  One  under  the  evidence  and  these  instructions  of 
law  in  favor  of  Mr.  F.,  then  it  is  your  duty  to  assess  his  damages 
at  such  sum  of  money  as  you  find  from  the  evidence  will  fully, 
fairly  and  reasonably  compensate  him  for: 

First,  such  injury  and  impairment,  if  any,  in  the  use  and 
occupancy  of  his  home  as  you  find  from  the  evidence  were  caused 
by  the  odors  and  gases  mentioned  in  Instruction  No.  One ;  and 

Second,  such  loss,  if  any,  of  his  earnings  from  the  tavern 
business  on  said  premises  as  you  find  from  the  evidence  was 
caused  by  such  odors  and  gases.14 

Ohio. 

Where  a  nuisance  exists  or  is  maintained,  the  plaintiff  can- 
not recover  damages  on  account  thereof  unless  he  has  proved 

1 3  Shepherd  Constr.  Co.,  Inc.  v.  i  4  Fuchs  v.  Curran  Carbonizing  & 
Vaughn,  88  GaApp  285,  76  SE2d  647.  Engineering  Co.  (Mo),  279  SW2d 
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by  the  preponderance  of  the  evidence  that  he  has  sustained  sub- 
stantial damages  by  reason  thereof.  f  5 

Texas. 

(1)  If  you  believe  from  the  evidence  that  plaintiffs'  prop- 
erty was  damaged,  but  that  it  was  so  slight  as  to  be  merely 
trivial  so  as  not  to  affect  the  market  value  of  the  property,  then 
in  that  event  you  will  find  for  the  defendants  ;  or  if  you  believe 
from  the  evidence  that  the  property  of  the  plaintiff  was  dam- 
aged, but  that  said  damage  was  caused  alone  by  the  railroad 
trains,  the  canning  factory,  from  dust  from  the  streets,  or  from 
the  vats  or  the  smell  from  the  sewer  system,  or  that  said  dam- 
age caused  by  these  other  things  mentioned  above  was  increased 
and  added  to  by  said  gin,  but  that  said  increase,  if  any,  was  so 
slight  as  to  be  trivial,  and  that  it  did  not  affect  the  market 
value  of  said  property,  and  did  not  create  a  nuisance,  then  in 
either  event  you  will  find  for  the  defendants. 


If  you  believe  from  the  evidence  that  the  defendants  con- 
structed and  operated  their  gin  in  the  town  of  Cleburne  in 
such  close  proximity  to  the  plaintiffs'  houses  or  either  of  them 
as  to  cause  the  dust,  lint  cotton,  offensive  odors,  noises,  or  smoke 
escaping  from  said  gin,  or  any  of  them  to  be  carried  by  the  wind 
into  the  plaintiffs'  residences,  or  either  of  them,  and  to  thereby 
cause  injury  to  either  of  the  plaintiffs  as  alleged  in  their  peti- 
tion, so  as  to  come  within  the  definition  of  a  nuisance,  as  herein- 
before defined  and  explained,  and  that  the  reasonable  market 
value  of  said  property  of  the  plaintiffs  immediately  upon  the 
erection  of  said  gin  was  reduced  by  the  building  thereof,  com- 
pared with  the  reasonable  market  value  of  said  places  or  either 
of  them,  immediately  after  the  erection  and  operation  of  said 
gin,  then  you  will  find  for  the  plaintiffs  such  sum  of  money  as 
under  all  the  facts  and  circumstances  shown  by  the  evidence 
represents  the  difference,  if  any,  between  the  reasonable  market 
value  of  said  property  immediately  before  the  building  of  said 
gin  and  the  reasonable  market  value  after  said  gin  was  con- 
structed and  in  operation.  '  6 

(2)  As  to  the  damages  to  be  recovered  by  the  plaintiff,  you 
are  instructed  that  the  measure  of  damages  shall  be  the  differ- 
ence in  the  value  of  plaintiff's  land  at  this  time  and  the  value 
of  the  same  when  the  plaintiff  bought  the  same  ;  such  difference 
being  caused  by  the  difference  in  the  use  of  said  property  of 

l5Steele  v.  Rail  &  Coal  Co.,  42  '6Hunt  v.  Johnson  (TexCivApp), 
OhApp  228,  182  NE  552.  141  SW  1060. 
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defendant  at  the  time  plaintiff  bought  the  land  and  the  use  of 
same  at  this  time.17 

§  2364.    Operation  of  factory. 

If  the  jury  find  from  the  evidence  that  the  defendant  con- 
ducted his  factory  in  the  ordinary  business  way,  and  in  a  locality 
where  there  are  other  factories,  then  the  wrong  complained  of 
must  be  naturally  productive  of  actual  physical  discomfort  to 
persons  of  ordinary  sensibilities  and  of  ordinary  tastes  and 
habits  to  entitle  the  plaintiff  to  recover,  and  the  injury  com- 
plained of  must  be  material  and  direct  from  conduct  of  the 
defendant,  without  the  operation  of  the  other  factories  and 
manufacturing  establishments  situate  in  the  neighborhood  of 
the  dwelling  of  the  plaintiff.18 

§  2365.    Operation  of  cotton  gin. 

The  business  of  operating  a  cotton  gin  is  a  lawful  business 
and  not  necessarily  a  nuisance,  but  it  might  become  so  when 
conducted  in  such  close  proximity  to  a  private  residence  as  to 
materially  interfere  with  the  comfort  of  such  residence  as  a 
home ;  and  if  defendants  in  operating  their  gin  created  noise  and 
generated  dust  and  smoke,  which  were  carried  into  plaintiffs' 
residence,  there  established  before  the  gin  was  built,  so  as  to 
interfere  with  its  comfortable  enjoyment  as  a  home,  and  plain- 
tiffs were  thereby  subjected  to  annoyance  and  discomfort,  then 
plaintiffs  were  entitled  to  recover. I9 

§  2366.    Effect  of  coming  to  the  nuisance. 

If  you  should  believe  that  the  dog  kennel  as  operated  was  a 
nuisance  at  the  time  the  plaintiffs  or  any  of  them  acquired  their 
property  or  moved  near  the  kennel,  then  plaintiffs  would  have 
the  right  to  move  near  the  kennel  though  they  knew  it  to  be  a 
nuisance  and  could  rely  on  the  presumption  that  the  nuisance,  if 
it  was  a  nuisance,  would  be  abated  and  stopped ;  the  law  would 
not  require  the  plaintiffs  to  move  away,  but  it  would  require  the 
defendants  to  abate  the  nuisance  if  any  existed.20 

17  Bowie  v.  Hill  (TexCivApp),  < 9  Faulkenbury  v.  Wells,  28  Tex 

258  SW  568.  CivApp  621,  68  SW  327. 

l8Lurssen  v.  Lloyd,  76  Md  360,  20  Miller  v.  Coleman,  213  Ga  125, 

25  A  294.  97  SE2d  313. 
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§  2370.     Accounting  for  public  funds. 

The  plaintiff  is  not  bound  by  the  receipt  read  to  you  in  evi- 
dence and  the  settlement  of  May  3,  19 — ,  in  so  far  as  the  mat- 
ters and  things  involved  in  this  suit  are  concerned,  and  if  you 
shall  believe  from  the  evidence  that,  at  the  times  complained  of 
by  plaintiff,  the  defendant,  H.  S.,  while  acting  as  county  clerk  of 
McCracken  County,  did  issue  warrants  or  orders  on  the  treasurer 
of  said  county  payable  to  himself  or  others  without  the  authority 
of  said  county,  and  without  an  order  of  either  the  fiscal  court  or 
county  court  of  said  county  authorizing  the  issuance  and  pay- 
ment of  such  warrants,  and  did  indorse  to  others  and  receive  the 
money  and  proceeds  of  such  warrants  or  orders,  and  did  convert 
said  money  and  proceeds  of  such  warrants  or  orders  to  his  own 
use,  or  did  change  and  raise  warrants  which  had  been  ordered 
issued  by  either  of  said  courts,  and  did  receive  and  convert  to 
his  own  use  so  much  of  said  warrants  so  changed  or  raised 
above  the  amount  ordered  to  be  paid  on  such  warrants,  if  any- 
thing, and  that  the  treasurer  of  said  county  paid  said  warrants, 
then  the  law  in  this  case  is  for  the  plaintiff,  and  you  will  find  for 
it  such  sums  of  money  as  you  may  believe  from  the  evidence  in 
this  case  were  so  converted  by  said  defendant,  H.  S.,  but  not 
exceeding  the  amount  claimed  in  the  petition,  to  wit,  $6,045.75, 
with  interest  from  August  1,  19 — ;  but  your  finding  can  only 
be  against  defendant  surety  company  if  you  shall  find  anything 
in  favor  of  plaintiff.  But  unless  you  shall  so  believe  from  the 
evidence  in  this  case,  then  the  law  is  for  the  defendant  and 
you  will  so  find.2 

§  2371.    Disqualification  for  office. 

Promises  to  the  people  by  candidates  for  public  office,  that, 
if  elected,  they  will  practice  a  rigid  economy  in  the  expenditures 
of  their  several  departments  or  offices,  are  unobjectionable,  and 
if  the  successful  candidate  fulfils  his  pledges  in  that  behalf  he  is 

1  See  also  Chapter  160,  infra.  2  Title  Guaranty  &  Surety  Co.  v. 

Commonwealth,  146  Ky  702,  143  SW 
401. 
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entitled  to  praise  and  commendation.  In  such  a  case  the  candi- 
date only  promises  to  perform  a  legal  and  moral  duty.  But  the 
proposition  contained  in  the  resolution  in  question  has  an  en- 
tirely different  aspect.  It  contains  something  more  than  a 
promise  of  rigid  economy.  It  contains  a  distinct  proposition  to 
the  electors  that  if  they  will  elect  the  particular  candidate  he 
will  donate  all  fees  received  from  the  office,  in  excess  of  a  certain 
sum,  to  the  taxpayers  of  the  county  by  paying  the  same  into 
the  county  treasury.  Such  a  proposition  introduced  into  elec- 
tions would  be  a  mischievous  element  very  nearly  allied  to  brib- 
ery, and  if  the  incumbent,  Mr.  R.,  indorsed  the  resolution  and 
pledged  himself  publicly  and  privately  that,  if  elected  to  the 
office,  he  would  carry  out  the  proposition,  then  as  I  have  before 
explained  he  is,  under  the  law,  disqualified  from  holding  the 
office ;  and  this  is  so  without  regard  to  whether  there  were  few 
or  many  votes  changed  thereby.3 

3  Can-others  v.  Russell,  53  la  346, 
5  NW  499,  36  AmRep  222. 


CHAPTER  140 

ORDINANCES 

§  2375.    Negligence  based  on  violation  of  ordinance.1 

The  violations  of  the  city  ordinances  introduced  in  evidence 
would  not  prevent  the  plaintiff  from  recovering  of  the  defendant 
for  simple  negligence  on  the  part  of  defendant  as  charged  in  the 
first  count  of  the  complaint  unless  the  jury  is  reasonably  satis- 
fied from  the  evidence  that  such  violation  contributed  proxi- 
mately  to  the  injury  complained  of  and  the  burden  of  proof  of 
such  fact  rested  on  defendant  to  so  reasonably  satisfy  the  jury.2 

1  See  also  §§  383-390,  supra.  2  Godfrey  v.  Vinson,  215  Ala  166, 

110  S  13. 
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CHAPTER  141 

PARENT  AND  CHILD 

Section  Section 

2380.  Duty  of  child  to  care  for  par-     2383.    Parent's  liability  for  torts  of 

.ent.  child. 

2381.  Right  of  parent  to  earnings     2384.    Compensation    for     services 

of  child.  rendered  parent  by  child. 

2382.  Domestic    services    rendered     2385.    Breach  of  agreement  by  child. 

parent  by  child.  2386.    Emancipation  of  child. 

2387.    Contract  of  adoption, 

§  2380.    Duty  of  child  to  care  for  parent. 
Indiana. 

There  is  no  legal  duty  devolving  upon  a  child  to  support 
or  maintain  a  parent  who  is  unable  to  provide  support  for 
herself  by  her  own  labor  if  such  parent  has  sufficient  means 
available  for  such  support.  And  if  you  find  from  the  evidence 
in  this  case  that  plaintiff  lived  with  defendants  as  alleged  in 
defendants'  cross-complaint,  and  that  defendants  during  that 
time,  cared  for  plaintiff  and  furnished  her  board,  lodging,  or 
the  necessaries  of  life  and  that  plaintiff  in  consideration  of  such 
care  and  attention  on  the  part  of  defendants  agreed  to  pay  de- 
fendants any  certain  sum  of  money,  then  your  finding  should  be 
for  defendants  on  their  counterclaim  or  cross-complaint  in  such 
sum  as  you  find  from  the  evidence  to  be  due  either  by  express 
agreement,  if  such  be  the  case,  or  from  the  reasonable  value  of 
such  care,  which  sum  may  be  set  off  against  any  sum  which  you 
may  find  from  the  evidence  to  be  due  from  defendants  to  plain- 
tiff on  the  loan  sued  for  in  plaintiff's  complaint. 

But  it  is  for  you  to  determine  from  all  the  evidence  in  the 
case  whether  defendants  did  so  care  for  plaintiff  and  if  so 
whether  she  by  her  promises  expressly  or  impliedly  agreed  to 
pay  defendants  the  sum  of  money  claimed  for  such  care. 


*     * 


If  a  parent,  unable  to  work  to  provide  means  for  herself, 
but  having  sufficient  means  available  for  her  support,  lives 
with  and  is  cared  for  and  supported  by  a  child  or  any  one  else, 
there  arises  in  the  absence  of  a  specific  agreement  an  implied 
contract  on  the  part  of  the  one  so  cared  for,  to  pay  the  reason- 
able value  for  such  care  to  the  person  or  persons  providing  such 
care  and  support.  And  in  this  case  if  you  find  from  the  evidence 
that  plaintiff  at  the  times  in  question,  did  have  sufficient  means 
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for  her  support,  and  that  she  lived  with  and  was  cared  for  and 
supported  by  defendants  during  the  times  charged  in  the  cross- 
complaint  and  that  no  specific  agreement  was  made  between  the 
parties  as  to  the  amount  to  be  paid  by  plaintiff  for  the  care  and 
support  she  was  to  receive,  then  and  in  that  event  you  would 
be  warranted  in  finding  for  defendants  in  their  cross-complaint 
in  such  sum  as  you  find  from  the  evidence  was  a  fair  and  reason- 
able charge  under  circumstances  for  plaintiff's  care  and  living 
as  alleged  in  the  cross-complaint.1 

Michigan. 

The  plaintiff  in  this  case  was  legally  bound  to  maintain  and 
care  for  her  said  mother  at  her  own  expense  and  charge,  under 
the  statute  of  this  state,  if  she  was  able  to  do  so.  I  charge  you, 
further,  that  the  defendant  is  not  legally  liable  to  pay  for  the 
expense  and  maintenance  of  his  sister.2 

§  2381.    Right  of  parent  to  earnings  of  child. 

Florida. 

While  the  father  is  entitled  to  the  earnings  of  his  minor 
children,  unless  he  consents  to  their  using  them,  he  may  re- 
linquish the  right  to  such  earnings,  and  that  he  has  done  so 
may  be  inferred  from  his  conduct. 

*     *     * 

If  the  jury  should  find  from  the  evidence  that  J.  C.  B. 
was  a  minor  at  the  time  he  collected  wages  due  him  for  work 
from  his  father,  but  that  for  years  he  had  been  permitted  to 
collect  and  use  his  own  wages,  he  occupied  in  law  the  same 
position  as  any  other  creditor  to  J.  M.  B.,  and  a  payment  of  his 
wages  to  him  would  not  be  a  reservation  for  the  benefit  of 
J.  M.  B.3 

Michigan. 

It  is  admitted  that  at  the  time  the  son  earned  $600,  which 
increased  to  $800,  as  he  claims,  in  Pennsylvania,  the  son  was 
not  of  age,  and  that  the  plaintiff  claims  that  he  never  gave  his 
son  his  time,  and  consequently  the  plaintiff  is  entitled  to  this 
$600;  while  the  defendant  claims  that  his  father,  before  he 
went  to  Pennsylvania,  gave  him  his  time  and  what  he  could 
earn.  The  earnings  of  a  son  before  he  comes  of  age  belong  to 
the  father  unless  the  father  has  given  the  son  his  time  and 
earnings.  This  question  is  left  for  you  to  determine  from  the 

1  Heckman  v.  Mildner,  Circuit  2  Howe  v.  Hyde,  88  Mich  91,  50 
Court,  Marion  County,  Indiana,  No.  NW  102. 

37893.  3  Jackson    v.    Citizens    Bank    & 

Trust  Co.,  53  Fla  265,  44  S  516. 
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testimony,  and  should  you  find  the  son  had  been  given  his  time 
before  earning  this  money  he  should  be  allowed  for  it ;  but  if  he 
had  not  given  him  his  time,  then  the  son  is  not  entitled  to  any- 
thing for  this  item.4 

Wisconsin. 

The  deceased,  K.  B.,  was  23  years  of  age  at  the  time  of  his 
death,  and  you  are  instructed  that  under  the  law  of  this  state 
parents  cannot  claim  the  services  of  a  child  as  a  matter  of 
right  after  such  child  arrives  at  the  age  of  21  years.  When  a 
child  reaches  the  age  of  21  years  he  is  entitled  to  retain  all  of 
the  money  earned  by  him  as  the  result  of  his  labor  and  services, 
and  he  is  not  required  to  turn  same,  or  any  portion  thereof,  over 
to  his  parents  upon  demand  by  them.5 

§  2382.     Domestic  services  rendered  parent  by  child. 

In  case  of  a  child  rendering  domestic  services  to  a  parent 
there  can  be  no  recovery  unless  there  is  a  contract,  either  ex- 
press or  implied,  to  pay  for  such  services;  and  the  burden  is 
on  the  plaintiff  in  this  case  to  prove  either  an  express  contract 
for  the  services  or  the  state  of  facts  from  which  such  a  contract 
is  necessarily  implied.6 

§  2383.    Parent's  liability  for  tarts  of  child.7 
Connecticut. 

The  test  for  the  jury  is  this : 

Was  the  act  of  borrowing  the  automobile  the  natural 
and  ordinary  act  for  the  ordinarily  competent  and  pru- 
dent person,  conducting  this  work  as  the  son  was  per- 
mitted to  conduct  it,  and  in  the  light  of  the  circumstances 
as  presented  to  him  ?8 

Indiana. 

The  mere  fact  defendant  M.  G.  is  the  father  of  H.  G.  will 
not  make  him  liable  in  this  cause.  The  father  is  not  liable  for 
the  negligence  of  his  son  unless  the  son  was  acting  as  the 
agent  or  servant  of  the  father  and  was  doing  some  act  within 
the  scope  of  such  agency  or  employment.9 

4  Allen  v.  Allen,  60  Mich  635,  27  7See  also  §  497,  supra. 

NW  702.  8  Russo  v.  McAviney,  96  Conn  21, 

6  Bump  v.  Voights,  212  Wis  256,  112  A  657. 

249  NW  508.  9  Feldman  v.   Greenwald,   Circuit 

6  Williams  v.  Walden,  82  Ark  136,  Court,  Marion  County,  Indiana,  No, 

100  SW  898.  36737. 
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Maine. 

Liability  cannot  be  cast  upon  the  defendant  in  this  case 
because  he  owned  the  car,  or  because  the  driver  at  the  time 
of  the  accident  was  his  son,  or  because  he  permitted  his  son  to 
use  the  car.  There  must  be  the  further  relation  of  master  and 
servant  between  them,  and  the  son  at  the  time  of  the  accident 
must  have  been  using  the  car  in  the  business  of  the  defendant. '  ° 

North  Carolina. 

Where  a  parent  owns  a  car  for  the  convenience  and  pleasure 
of  the  family,  a  minor  child  who  is  a  member  of  the  family, 
though  using  the  car  at  the  time  for  his  own  purposes  with  the 
parent's  consent  and  approval,  will  be  regarded  as  representing 
the  parent  in  such  use,  and  the  question  of  liability  for  negligent 
injury  may  be  considered  and  determined  in  that  aspect. 

Under  this  doctrine  the  question  of  liability  does  not  depend 
on  the  relation  of  parent  and  child ;  the  question  is  whether  the 
child  was  using  the  car  for  one  of  the  purposes  for  which  it  was 
provided.  The  consent  of  the  parent  need  not  be  express;  it 
may  be  implied  from  circumstances,  such,  for  example,  as  the 
habitual  or  customary  use  of  the  car. ' l 

Oregon. 

The  parent  may  make  the  child  his  servant  or  agent,  and 
this,  as  in  the  case  of  other  persons,  may  be  done  expressly 
or  be  inferred  from  the  conduct  of  the  parent;  and  when  the 
relation  of  master  and  servant  or  principal  and  agent  is  created 
between  a  parent  and  his  child,  the  parent  is  responsible  to  third 
parties  for  the  negligence  of  the  child  while  such  child  is  acting 
in  the  course  of  his  employment  and  engaged  in  the  business 
of  the  parent. !  2 

Utah. 

A  parent  is  not  liable  for  the  negligence  or  tortious  act  of 
his  minor  child  merely  by  reason  of  the  relation  existing  between 
them,  and  as  a  general  rule  such  doctrine  is  applicable  in  actions 
for  negligence  against  the  parent  to  recover  for  an  injury  result- 
ing from  the  operation  of  the  parent's  car  by  his  minor  child, 
but  the  minor  may  become  a  servant  or  agent  of  the  parent, 
whereby  the  parent,  on  the  theory  of  master  and  servant, 
or  on  the  doctrine  of  respondeat  superior,  may  become  liable 
when  the  automobile  is  operated  within  the  scope  or  in  the 

1  °  Farnum  v.  Clifford,  118  Me  145,  • 2  Millar  v.  Semler,  137  Or  610* 
106  A  344.  2  P2d  233,  3  P2d  987. 

i  i  Grier  v.  Woodside,  200  NC  759, 
158  SE  491. 
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course   of   the   employment  and   in   pursuit   of   the   parent's 
business.13 

§  2384.     Compensation  for  services  rendered  parent  by  child. 

Illinois. 

If  the  plaintiff  resided  with  her  father  after  becoming  of 
age  and  was  treated  as  a  member  of  his  family,  then  the  jury 
must  be  satisfied  from  the  evidence  that  at  the  time  when  the 
services  were  rendered  it  was  expected  by  both  parties  that  she 
should  be  paid  for  such  services,  or  that  the  circumstances 
under  which  the  services  were  performed  were  such  that  such 
expectation  was  reasonable  and  natural.  If  she  lived  with  her 
father  when  such  services  were  performed,  as  his  other  children 
did,  it  is  incumbent  on  the  plaintiff  to  prove  an  express  hiring, 
or  circumstances  from  which  an  express  hiring  may  reasonably 
be  inferred,  besides  the  mere  fact  of  performing  the  services, 
The  law,  while  the  relation  of  parent  and  child  exists,  raises  no 
implied  contract  to  pay  for  such  services. ' 4 

Indiana. 

If  the  plaintiff  is  the  daughter  of  the  defendant,  and  that 
fact  seems  to  be  undisputed,  and  if  while  doing  the  work, 
and  you  find  she  did  the  work,  for  which  she  is  claiming  pay,  she 
lived  and  made  her  home  with  her  father  after  arriving  at  the 
age  of  majority,  and  as  a  member  of  her  father's  family,  the 
plaintiff  is  not  entitled  to  recover  anything  for  such  work,  unless 
the  evidence  in  the  case  shows  an  agreement  or  understanding 
between  her  and  her  father  that  she  should  have  pay  therefor. 
Ordinarily,  when  one  person  does  work  for  another,  who  know- 
ingly permits  the  work  to  be  done  and  receives  the  benefit,  the 
law  raises  and  implies  a  contract  for  a  fair  compensation,  but 
there  is  no  such  implied  contract  between  father  and  daughter 
while  living  together  as  members  of  one  family  and  one  does 
work  for  the  other.  And  if  such  was  the  relation  between  these 
parties  while  the  work  was  being  done,  the  defendant  is  not 
liable,  unless  tKere  was  an  agreement  or  understanding  between 
the  parties  that  compensation  should  be  made.  It  was  and  is 
not  enough  that  this  plaintiff  herself  expected  or  intended  to  be 
paid ;  the  understanding  must  have  been  mutual.  But  by  this  it 
is  not  meant  that  words  must  have  been  uttered  or  passed 
between  the  parties  expressing  this  intention,  but  besides  the 
mere  doing  of  the  work  by  the  daughter  for  the  father,  under 
her  father's  direction,  if  it  was  so  done,  there  must  be  proof 
tending  to  show,  and  enough  to  satisfy  your  minds  of  the  fact, 

13  Wilcox  v.  Wunderlich,  73  Utah          l4  Miller  v.  Miller,  16  111  296. 
1,  272  P  207. 
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that  there  was  an  understanding  between  the  parties,  an  ex- 
pectation of  payment  by  the  daughter  and  an  intention  to  pay 
on  the  part  of  the  father. 


*     * 


If  you  should  find  in  this  cause  that  the  plaintiff  is  the 
daughter  of  the  defendant,  and  that  she,  at  or  about  the  time 
alleged  in  the  complaint,  went  to  live  with  her  father,  under 
an  agreement  and  understanding  that  she  could  live  with  her 
father  as  a  member  of  his  family,  and  for  her  services  she  should 
have  her  board  and  lodging,  and  also  that  of  her  child,  and  that 
she  should  have,  in  addition,  what  she  could  make  out  of  the 
surplus  eggs  and  butter,  and  other  truck  raised  on  the  farm, 
and  no  other  compensation,  and  that  plaintiff  went  on  under 
such  an  agreement  and  performed  the  services  alleged  in  the 
complaint,  receiving  the  surplus  eggs  and  butter  and  other  truck 
or  the  proceeds  thereof,  then  and  in  that  case  the  plaintiff  could 
not  recover,  having  received  her  board  and  lodging  and  that 
of  her  child. 


*     * 


It  is  a  presumption  of  law  that  a  father  is  not  bound  to 
pay  a  daughter,  though  of  age,  for  work  done  by  her  while 
living  at  home  and  as  a  member  of  the  family;  but  this  pre- 
sumption may  be  overcome  by  proof  of  an  agreement  or  under- 
standing for  compensation,  and  such  understanding  may  be 
inferred  from  the  circumstances  shown  in  evidence  if  the  jury 
deem  the  inference  warranted. 


If  the  father  at  the  time  his  daughter,  after  arriving  at 
majority,  was  working  for  him,  knew  that  his  daughter  was 
expecting  payment  for  the  work  so  done,  and  allowed  her  to 
continue  to  work  in  that  belief,  without  notice  that  he  did  not 
intend  to  pay,  he  would  be  bound  to  pay.  And  in  this  case  it 
is  a  question  of  fact  for  you,  in  the  light  of  all  the  facts  and 
circumstances  in  proof,  to  say  whether  there  was  any  under- 
standing or  agreement  between  the  parties. 

*     *     * 

If  there  was  an  understanding  between  the  father  and 
daughter  that  the  work  should  be  paid  for,  and  no  agree- 
ment as  to  the  amount,  you  should  allow  such  sum  as  under 
the  evidence  is  shown  to  have  been  the  ordinary  and  reasonable 
compensation  for  such  work. ' 5 

1 B  Story  v.  Story,  1  IndApp  284, 
27  NE  573. 
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Michigan. 

The  relations  that  exist  between  these  parties  are  those  of 
father  and^son,  and,  as  such,  they  should  be  considered  in  this 
case.  During  the  running  of  a  portion  of  these  accounts  the 
parties  were  members  of  the  same  family,  and  when  this  relation 
exists  between  parties,  father  and  son,  I  think,  and  I  concur 
with  defendant's  counsel,  and  charge  you,  that  under  such  cir- 
cumstances the  law  will  raise  no  implied  promise  to  pay  on  the 
part  ^of  either  party  for  those  things  that  the  other  furnishes 
him  in  consequence  of  that  relation,  and  without  any  agreement 
to  pay ;  and  such  an  agreement  must  be  positive,  and  established 
in  court  by  affirmative  testimony  introduced  in  court.  This  prin- 
ciple applies  to  both  plaintiff  and  defendant,  so  that  should  you 
find  that  any  money  or  board  or  work  or  other  things  were 
furnished  by  either  the  plaintiff  to  the  defendant,  or  by  the 
defendant  to  the  plaintiff,  in  consequence  of  this  relationship  of 
father  and  son,  and  there  is  no  positive  agreement  established 
by  positive  testimony  or  circumstantial  evidence,  it  should  be 
rejected.16 

§  2385.     Breach  of  agreement  by  child. 

There  is  an  abundance  of  testimony  in  this  case  that  the 
father,  F.  E.,  said  H.  E.  was  to  stay  upon  the  farm  and  help  with 
the  work,  and  when  the  father  was  through  with  the  farm, 
H.  E.  was  to  have  it.  To  others  the  father  said  H.  E.  was  to 
stay  upon  it  and  work  the  farm  as  long  as  he  lived,  and  that 
H.  E.  was  then  to  have  the  farm  in  payment  for  such  services. 
And  to  others  he  stated  that  when  H.  E.  married,  he  and  his 
wife  should  move  to  Fisher  Station,  and  that  H.  E.  was  then  to 
have  the  farm.  What  expressed  or  implied  contract  could  be 
inferred  under  the  proofs  in  this  case  as  to  the  arrangements 
there  between  F.  E.  and  H.  E.  ?  In  my  judgment  it  could  be  only 
that  H.  E.  was  to  remain  upon  the  farm  so  long  as  his  father 
lived,  and  that,  upon  his  father's  decease,  H.  E.  was  to  have 
the  farm.  If  this  was  the  contract,  then  H.  E.  breached  it  by 
voluntarily  abandoning  the  farm  and  his  father  before  the  con- 
tract was  fulfilled  on  his  part,  namely,  before  his  father's  death. 
Upon  this  theory  of  the  arrangement  between  the  father  and 
son,  H.  E.  cannot  recover.17 

§  2386.    Emancipation  of  child. 

Emancipation  is  the  act  by  which  he  who  is  not  free,  but  is 
under  the  control  of  another,  is  set  at  liberty,  and  made  his 

16  Allen  v.  Allen,  60  Mich  635,  27  I7  In  re  Engel's  Estate,  228  Mich 
NW  702.  385,  200  NV\T  138. 
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own  master.  In  the  case  of  a  minor  child  emancipation  is  the 
release  of  the  child  from  his  duty  to  serve  the  parent.  It  is  the 
setting  free  of  the  child  from  the  care,  custody,  control,  and 
service  of  the  father.  In  this  respect,  acts  of  the  plaintiff's 
wife,  if  done  by  his  direction  or  authority,  and  within  the  scope 
thereof,  or  subsequently  approved  or  ratified  by  him,  are  the 
acts  of  plaintiff. ' 8 

§  2387.    Contract  of  adoption. 

I  further  charge  you  in  this  connection  that  if  you  should  find 
under  that  theory  that  the  petitioners  are  entitled  to  recover, 
and  that  they  have  carried  the  burden  just  explained  to  you ;  this 
is,  the  two  plaintiffs,  then  they  would  be  entitled  to  recover  even 
though  the  young  man  might  have  gone  to  the  army,  or  even 
though  the  young  man  and  the  young  lady  together  before  they 
became  21,  that  they  actually  abandoned  or  disregarded  their 
filial  duties  in  adhering  in  the  relationship  of  son  and  daughter 
to  a  natural  mother  or  to  a  natural  father. 

I  charge  you,  ladies  and  gentlemen,  as  a  matter  of  law,  that  a 
parol  obligation,  that  is,  one  by  word  of  mouth,  by  persons  to 
adopt  a  child  or  children  of  another  as  their  own,  accompanied 
by  a  virtual  or  oral  adoption,  by  word  of  mouth,  though  not  by 
statute,  that  is,  by  law  as  given  by  the  legislature,  and  acted 
upon  by  all  of  the  parties  concerned  for  many  years  and  during 
the  obligors'  life,  that  is  the  life  of  Mr.  and  Mrs.  M.,  may  be  en- 
forced in  equity  upon  the  death  of  the  obligor,  provided,  of  course, 
that  the  jury  believes  from  the  evidence  and  the  circumstances  of 
the  case  that  they  have  proven  by  the  evidence  strong,  clear  and 
satisfactory  and  beyond  a  reasonable  doubt  that  they  are  correct 
in  their  contentions  in  this  case. ' 9 

1 8  Patek  v.  Plankinton  Packing  « 9  Hollis  v.  Maxwell,  215  Ga  483, 
Co.,  179  Wis  442,  190  NW  920.  Ill  SE2d  72. 
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§  2390.    Partnership  agreement. 

Alabama. 

If  you  are  reasonably  satisfied  from  this  evidence  that  V.  was 
to  furnish  the  labor  and  W.  was  to  furnish  the  capital  in  the 
D.  &  N.  R.  Co.,  and  then  they  two  were  to  divide  the  profits  of 
the  business,  if  any,  then  that  would  make  them  partners,  and 
W.  would  be  liable  to  plaintiff  in  this  suit  for  the  goods  bought 
by  V.  from  S.  T.  &  A.  Co.1 

Indiana. 

An  express  agreement  on  the  part  of  the  plaintiffs  to  discharge 
the  defendant  A.  from  the  debt  sued  on  and  hold  the  defendant 
B.  as  the  sole  debtor  thereon  is  not  necessary  in  order  to  justify 
you  in  finding  that  such  agreement  existed.  If,  from  all  the 
circumstances  in  the  case,  and  from  all  the  evidence  adduced 
upon  the  trial  hereof,  such  agreement  reasonably  appears,  you 
have  a  right  to  draw  the  inference  that  such  agreement  actually 
existed,  and  find  accordingly.2 

Iowa, 

You  are  further  instructed  that  a  partnership  is  a  contract 
of  two  or  more  competent  persons  to  place  the  money,  effects, 
labor,  and  skill  of  some  or  all  of  them  in  lawful  commerce  or 


1  Eggleston  v.  Wilson,  211  Ala  140, 
100  S  89. 


2  Jones  v.  Austin,  26  IndApp  399, 
59  NE  1082. 
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business  and  to  divide  the  profits  and  bear  the  loss  in  certain 
proportions.3 

Kentucky. 

If  you  believe  from  the  evidence  that  the  defendants  W.  A.  B. 
and  W.  P.  H.  entered  into  a  contract  of  copartnership,  and  as 
partners  agreed  to,  and  did,  purchase  the  interest  of  plaintiff  in 
the  magazine  "Mistress  of  the  Manse,"  and  agreed  to  pay  plain- 
tiff the  amount  of  money  he  had  expended  with  reference  thereto, 
in  instalments,  at  one  and  two  years ;  and  that,  in  pursuance  to 
said  contract,  it  was  agreed  between  defendants  that  defendant 
B.  should  submit  the  agreement  defendants  had  made  to  the 
plaintiff  for  his  acceptance  or  rejection;  and  you  shall  further 
believe  that,  in  pursuance  to  the  agreement  between  the  defend- 
ants, said  agreement,  or  the  terms  thereof,  was  submitted  to 
the  plaintiff  by  defendant  B.,  and  that  the  plaintiff  accepted 
same,  you  will  find  for  the  plaintiff  the  one-half  of  the  money  he 
has  invested  in  the  magazine,  to  wit,  the  sum  of  $327.02,  with 
interest  thereon  from  September  21, 19 — ,  until  paid ;  and,  unless 

you  so  believe,  you  will  find  for  defendants. 

#     *     # 

Unless  you  believe  that  a  partnership  was  entered  into  and 
existed  between  defendants  B.  and  H.,  at  the  time  the  contract 
with  the  plaintiff  is  alleged  to  have  been  made,  you  will  find  for 
the  defendants.4 

Maine. 

The  construction  of  all  written  instruments  is  for  the  court 
and  not  the  jury,  because  it  is  not  a  fact  to  be  passed  on  by  the 
jury.  The  writing  shows  for  itself.  It  therefore  becomes  my 
duty  to  give  a  construction  to  be  placed  upon  that  paper.  The 
contention  of  the  defendants  is  that  this  was  such  an  instrument 
as  dissolved  the  partnership  at  that  time,  so  that  the  partnership 
did  not  continue  after  October  12.  They  say,  further,  the  part- 
nership being  dissolved  by  reason  of  that  paper,  or  whatever 
occurred,  that  S.,  Sr.,  could  not  bind  the  firm  by  the  employment 
of  his  son  to  look  after  the  business  at  the  quarry.  It  is  true 
that  one  partner  may  by  certain  conveyances  dissolve  a  partner- 
ship. If,  for  instance,  he  assigns  all  the  property  and  effects  of 
the  partnership  for  the  benefit  of  the  creditors,  it  dissolves  the 
partnership,  because  all  the  property  is  swallowed  up.  But  a 
partner  may  sell  property  to  pay  debts.  Any  one  partner  may 
sell  the  personal  property  of  the  firm  to  pay  debts,  and  he  may 
pledge  the  property  of  the  firm  to  pay  debts,  and  by  so  doing 

3  Pullan   v.    Struthers    (la),    210          4  Borum  v.  Allen,  27  KyL  262,  84 
NW  897;  see  201  la  709,  1179,  207      SW  760. 
NW  235,  794. 
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the  partnership  is  not  dissolved.  So  I  instruct  you,  as  a  matter 
of  law,  that  this  trust  mortgage,  being  a  mortgage  simply,  did 
not,  in  and  of  itself,  dissolve  the  partnership,  but  the  partnership 
continued  notwithstanding.5 

Texas. 

In  order  to  constitute  and  form  a  contract  of  partnership 
there  must  be  a  valid  agreement  to  enter  into  a  partnership, 
and  this  agreement  or  contract  must  be  executed.  A  mere 
understanding  or  agreement  between  two  or  more  persons  that 
they  will  at  some  future  time  enter  into  or  form  a  partnership 
will  not  of  itself  constitute  a  partnership.6 

§  2391.     Elements. 
California. 

The  court  further  instructs  you  that  there  does  not  have  to 
be  an  even  division  of  the  profits  to  establish  a  partnership,  but 
that  the  parties  may  agree  on  what  their  profits  shall  be.  Hence, 
if  you  are  reasonably  satisfied  from  the  evidence  that  Davidson 
was  to  furnish  the  contractor's  license,  and  the  responsibility 
of  getting  the  houses  built,  and  E.  and  B.  were  to  furnish  the 
buyers,  part  of  the  material  and  the  capital,  and  B/s  and 
R/s  profit  was  to  be  what  they  could  make  on  their  $1,000.00 
and  Davidson's  profit  to  be  what  he  could  make  on  his  price  for 
each  house,  this  would  constitute  a  partnership.7 

Michigan. 

A  partnership  cannot  be  implied  as  a  matter  of  law  from  a 
business  relation  if  the  parties  thereto  have  not  made  or  intended 
to  make  a  partnership  contract.  Except  when  one  allows  the 
public  or  individual  dealers  to  be  deceived  by  the  appearances  of 
partnership  when  none  exists,  he  is  never  to  be  charged  as  a 
partner  unless  by  contract  and  with  intent  he  has  formed  a  rela- 
tion in  which  the  elements  of  partnership  are  to  be  found,  which 
at  the  very  least  should  consist  of  the  following:  Community 
of  interest  in  some  lawful  commerce  or  business,  for  the  conduct 
of  which  the  parties  are  mutually  principals  of  and  agents  for 
each  other,  with  general  powers  within  the  scope  of  the  business, 
which  powers,  however,  by  agreement  between  the  parties  them- 
selves may  be  restricted  at  option  to  the  extent  even  of  making 
one  the  sole  agent  of  the  others  and  of  the  business. 

I  charge  you  further  that  as  between  the  plaintiff  and  the 
defendant,  the  question  of  whether  there  was  a  partnership 

5  Smith  v.  Smith,  93  Me  253,  44  7  Constans  v.  Ross,  106  CalApp2d 
A  905.  381,  235  P2d  113. 

6Dupuy  v.  Dawson  (TexCivApp), 
147  SW  698. 
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depends  upon  intention  mutually  entertained,  to  be  established 
by  facts  and  circumstances.  Participation  in  profits  as  between 
the  parties,  does  not  establish  a  partnership,  but  is  only  prima 
facie  evidence  of  a  partnership  and  such  inference  may  not  be 
drawn  if  the  profits  are  received  as  wages.3 

§  2392.     Estoppel  by  holding  one  out  as  partner. 

Alabama. 

(1)  If  the  jury  is  reasonably  satisfied  from  the  evidence  that 

E.  W.  W.  permitted  himself  to  be  held  out  as  a  partner  in  the 
firm  of  D.  &  N.  A.  E.  Co.,  whether  in  fact  he  was  a  partner  or 
not,  and  the  plaintiff  contracted  with  the  firm  on  the  faith  that 
he  was  a  partner,  and  sold  and  shipped  D.  &  N.  A.  R.  Co.  the 
goods,  wares,  and  merchandise  which  are  the  foundation  of 
this  suit,  then  E.  W.  W.  is  liable  in  this  action,  and  you  should 
return  a  verdict  in  favor  of  the  plaintiff.9 

(2)  When  persons  hold  themselves  out  as  partners  and  there- 
by induce  others  to  deal  with  them  in  that  capacity,  it  is  no 
defense  that  no  partnership,  as  a  matter  of  fact,  existed,  and 
one  whose  previous  declarations  or  conduct  have  amounted  to 
a  representation  that  another  was  his  partner  will  be  liable  as 
such  for  the  acts  of  the  other  within  the  scope  of  the  firm's 
business,  though  not  consulted  and  without  knowledge,  of  the 
transaction,  if  one  relying  on  the  truth  of  such  representations 
has  been  misled  thereby  to  his  prejudice.10 

Missouri. 

Even  though  you  may  believe  and  find  from  the  evidence 
that  at  the  time  of  the  purchase  of  the  goods  described  in  the 
evidence  the  defendant  F.  S.,  Sr.,  was  not  actually  a  partner  of 
defendant  F.  S.,  Jr.,  and  R.  S.,  nevertheless,  if  you  further  find 
and  believe  from  the  evidence  that  defendant  F.  S.,  Sr.,  by  his 
conduct,  acts,  or  declarations  held  himself  out  to  plaintiff  as 
the  partner  of  said  other  defendants  and  by  such  acts,  conduct, 
or  declarations  induced  plaintiff  to  believe  that  said  defendant 

F.  S.,  Sr.,  was  a  partner  of  the  other  defendants,  and  if  you 
shall  further  believe  that  by  reason  of  such  belief,  the  plaintiff 
gave  credit  and  sold  the  goods  as  mentioned  in  the  evidence,  then 
the  defendant  F.  S.,  Sr.,  is  liable  as  a  partner  under  the  cause 
of  action  sued  for. ' f 

8  Barker  v.  Kraft,  259  Mich  70,          '  °  Mizell  v.  Sylacauga  Groc.  Co., 
242  NW  841.  214  Ala  204,  106  S  858. 

9  Eggleston   v.    Wilson,  208    Ala          •  '  St.  Louis  Brew.  Assn.  v.  Scha- 
167,  94  S  108.  fer,  210  MoApp  213,  242  SW  692. 


451  PARTNERSHIP  §  2396 

§  2393.     Liability  of  silent  partner. 

If  the  jury  believe  from  the  evidence  that  B.  and  M.  entered 
into  a  partnership,  B.  being  a  silent  partner,  and  that  B.  ordered 
the  goods  in  question,  and  that  plaintiffs  shipped  the  same  to 
defendant  M.,  and  they  were  received  by  him  in  Omaha,  then 
he  is  liable  for  the  same ;  and,  so  far  as  the  plaintiffs  are  con- 
cerned, it  is  immaterial  what  disposition  either  B.  or  M.  made 
of  the  goods  after  said  goods  were  received  in  Omaha. ' 2 

§  2394.    Breach  of  agreement  for  sale  of  partnership  business. 

If  the  jury  believe  from  the  evidence  that  the  defendant 
between  August  10,  19—,  and  February  18,  19—,  directly  or 
indirectly,  either  in  his  own  name  or  in  the  name  of  B.,  or  F.  & 
B.,  engaged  in  the  saloon  business  in  Taylorsville,  they  should 
find  for  plaintiff  in  damages,  and  in  estimating  such  damages 
they  should  find  such  sum  as  will  fairly  compensate  plaintiff  for 
the  loss  of  profits  and  good  will  of  the  business  sold  him  as  natur- 
ally and  necessarily  resulted  from  defendant's  breach  of  his  con- 
tract, if  any  proved,  not  to  exceed,  however,  $3,000. l3 

§  2395.    Advancements  for  firm. 

The  plaintiff  is  entitled  to  recover  in  this  case  if  he  has  proved, 
by  a  preponderance  of  all  the  evidence,  that  he  advanced  and 
paid  out  the  money  sued  for  as  charged  in  the  bank  book  in 
the  account  of  J.  E.  M.  therein,  and  that  these  moneys  were  used 
in  the  business  carried  on  in  the  name  of  J.  E.  M.  or  of  the 
M.  W.  &  F.  House,  and  that  during  the  time  when  these  moneys 
were  being  so  advanced  and  paid  out  and  so  used,  if  they  were, 
the  defendant  W.  B.  M.  was  a  partner  of  the  said  J.  E.  M.  in  the 
said  business.14 

§  2396.    Misrepresentations  to  induce  purchase  of  interest. 

If  pursuant  to  the  instructions  of  the  court  you  find  from  a 
preponderance  of  the  evidence  that  the  defendant  sold  plaintiff 
a  one-half  interest  in  his  insurance  agency,  as  alleged,  for  $500 ; 
that  plaintiff  paid  defendant  such  sum  therefor,  as  alleged; 
that  said  defendant  made  material  representations  of  fact  con- 
cerning the  nature,  character,  and  extent  of  the  business  of  said 
agency,  as  alleged,  that  were  false,  to  induce  plaintiff  to  purchase 
said  interest  in  said  agency;  that  plaintiff  believed  and  relied 
upon  said  representations  and  was  induced  thereby  to  purchase 

1 2  Maurer  v.  Miday,  25  Neb  575,          f  4  Metzger    v.    Manlove,    241    111 
41  NW  395.  113,  89  NE  249. 

1 3  Downs    v.    Woodson,    25    KyL 
566,  76  SW  152. 
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said  interest  in  said  agency  and  to  pay  to  defendant  said  sum 
of  $500  therefor ;  or  that  defendant  for  the  fraudulent  purpose 
of  cheating  and  swindling  plaintiff  without  the  knowledge,  con- 
sent, or  approval  of  plaintiff,  was,  at  the  time  of  the  sale  of  said 
interest,  or  did  thereafter,  as  alleged,  engage  in  transferring 
the  business  of  said  agency  to  another  agency  in  which  plaintiff 
had  no  interest  by  the  said  purchase,  as  alleged,  with  the  intent 
and  purpose  of  perpetrating  a  fraud  on  plaintiff  at  the  time  of 
making  the  said  contract,  on  account  of  which  said  agency  in 
which  plaintiff  purchased  said  interest  was  or  would  have  been 
rendered  less  valuable;  and  that  such  conduct  on  the  part  of 
the  defendant  in  the  light  of  all  the  circumstances  constituted 
fraud;  and  you  so  further  find  that  plaintiff  upon  discovery  of 
such  fraud  rescinded  such  sale  on  his  part  by  tendering  to  de- 
fendant all  considerations  and  everything  of  value  received  by 
him  for  and  on  account  of  his  said  purchase  and  offered  to 
rescind  his  said  contract  of  purchase  and  demanded  of  the  de- 
fendant the  return  to  him  of  said  sum  of  $500,  which  demand 
was  refused  by  defendant,  your  verdict  should  be  for  the  plain- 
tiff in  said  sum  of  $500  plus  interest  at  the  rate  of per  cent 

upon  said  sum  from  the  date  of  said  demand  to  the  date  of  your 
verdict  herein  and  plus  any  further  sum,  if  any,  you  may,  in  the 
exercise  of  your  sound  discretion,  pursuant  to  the  instruction  of 
the  court  with  reference  thereto,  find  should  be  assessed  against 
defendant  as  punitive  or  exemplary  damages.  If,  however,  any 
of  the  material  facts  above  recited  are  not  shown  by  a  fair 
preponderance  of  the  evidence  in  such  event,  your  verdict  should 
be  for  the  defendant. ' 5 

§  2397.    Business  in  which  partnership  may  engage. 

Iowa. 

If  the  pianos  were  sold  to  A.  alone,  the  jury  must  be  satisfied 
that  the  business  of  buying  and  selling  pianos  was  within  the 
scope  of  the  partnership  business,  or  that  defendants  jointly, 
and  as  copartners,  specially  ordered  the  pianos  before  a  joint 
liability  was  incurred. ' 6 

Texas. 

A  partnership,  as  such,  may  engage  in  a  transaction  outside 
of  its  regular  business,  if  all  the  partners  agree  thereto ;  and,  if 
they  do  so  engage  in  other  transactions,  the  acts  of  one  partner, 
done  in  respect  to  such  transactions,  will  bind  the  firm.  If  you 
believe  from  the  evidence  that  said  F.,  M.,  and  H.  were  partners, 

1 5  Quinby    v.     Springer,     Circuit          • 6  Boardman  v.  Adams,  5  la  224. 
Court,  Marion  County,  Indiana,  No. 
33824. 
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and  that  the  purpose  of  the  partnership  was  to  buy  and  sell  cat- 
tle, yet  if  you  believe  from  the  evidence  that  said  F.  and  H. 
authorized  said  M.  to  sign  the  firm  name  to  this  bond  sued  on, 
then  each  of  them  so  agreeing  to  the  signing  of  the  same  would 
be  bound  by  the  acts  of  said  M.17 

§  2398.    Transactions  between  decedent  and  firm  of  which  plain- 
tiff is  member. 

If  you  find  that  any  item  charged  in  the  plaintiff's  claim  herein 
is  the  same  or  any  part  of  any  transaction  had  between  the 
decedent  and  any  firm  of  which  plaintiff  was  a  partner,  and 
that  such  transaction  was  a  part  of  the  firm  business,  the  plain- 
tiff can  not  recover  for  the  same  in  this  action. !  8 

§  2399.    Replevin  of  partnership  property. 

If  the  jury  believe  from  the  evidence  that  at  the  time  the 
property  replevied  in  this  case  was  replevied,  it  was  owned  by 
both  the  plaintiff  and  defendant  as  partnership  property,  the 
jury  will  find  the  issues  for  the  defendant.19 

§  2400.    Torts. 
Indiana. 

As  heretofore  stated,  this  is  an  action  by  J.  K.,  plaintiff,  to 
recover  damages  against  defendants  C.  D.  and  J.  S.,  doing  busi- 
ness under  the  name  and  style  of  D.  &  S.  It  is  then  an  action 
against  the  individual  defendants  as  a  copartnership.  The  lia- 
bility of  a  partner  is  not  dependent  upon  the  personal  wrong 
of  such  partner.  The  test  of  liability  is  based  on  the  determina- 
tion of  the  question  of  whether  the  wrong  was  committed  in 
behalf  of  and  within  the  reasonable  scope  of  the  partnership 
business. 

If  the  jury  find  from  a  preponderance  of  the  evidence  in  this 
case  that  the  collision  in  question  and  the  consequent  injury  to 
the  plaintiff,  was  occasioned  at  a  time  when  the  partnership 
automobile  in  question  was  used  by  and  in  the  control  and  pos- 
session of  C.  D.,  a  copartner  of  J.  S.,  and  that  said  C.  D.  at  said 
time  was  not  using  said  automobile  within  the  reasonable  scope 
of  any  partnership  business,  but  was  using  said  automobile  at 
said  time  on  a  private  mission,  for  pleasure  or  otherwise,  then 
your  verdict  should  be  for  the  defendants.20 

17  Fore  v.  Hittson,  70  Tex  517,  8  l9  Reynolds  v.  McCormick,  62  111 
SW  292.  412. 

l8Shirts  v.  Rooker,  21  IndApp  2a  Kansas  v.  Dubois,  Superior 
420,  52  NE  629.  Court,  Lake  County,  Indiana,  No. 

23172. 
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Massachusetts. 

If  it  is  found  as  a  fact  that  the  defendants  in  this  action  were 
a  partnership  and  that  the  car  operated  on  the  day  of  the  acci- 
dent by  F.  P.  V.  was  owned  by  the  partnership,  but  was  used 
and  operated  by  him  for  his  own  personal  pleasure  and  con- 
venience and  was  not  being  used  in  the  partnership  business, 
then  the  plaintiff  cannot  recover  in  this  action  against  the  part- 
nership.21 

§  2401.    Fraud  of  partner. 

Before  the  plaintiff  here  can  recover  he  must  convince  you 
by  a  preponderance  of  the  evidence,  first,  that  the  representa- 
tions were  made  by  the  defendant  as  the  plaintiff  claims  in  this 
case,  and,  second,  that  the  plaintiff  relied  upon  the  representa- 
tions of  the  defendant  and  that  he  was  deceived  thereby.  You 
will  first  consider  the  question  as  to  whether  the  representations 
claimed  by  the  plaintiff  were  made  by  the  defendant.  You  will 
remember  that  the  representations  which  it  is  claimed  the  de- 
fendant made  were  that  he  had  accounted  for  all  moneys  of  the 
partnership  and  partnership  business  which  had  come  to  his 
hands  and  that  the  plaintiff  had  received  his  full  share  thereof. 
As  I  say,  you  will  first  determine  whether  those  representations 
were  made,  and  if  those  representations  were  made  by  the 
defendant  then  you  will  determine  whether  they  were  true  or 
not,  and  if  they  were  not  true  then  you  will  determine  the 
further  question  of  whether  the  plaintiff  relied  thereon  and 
was  deceived  thereby  and  was  induced  thereby  to  purchase  M/s 
interest  in  the  firm  and  pay  him  therefor  the  sum  of  $4,382 
and  the  taxes  assessed  against  the  firm  for  19 —  and  cancel 
the  leases  between  the  defendant  and  the  firm  and  terminate 
the  partnership.  If  you  find  that  these  various  elements  which 
I  have  explained  to  you  were  present  in  this  case,  it  will  con- 
stitute fraud  on  the  part  of  the  defendant.22 

§  2402.     Contracts  signed  by  one  partner. 
Massachusetts. 

If  B.  came  over  here  from  New  York  and  the  bank  let  him 
have  the  money  on  the  paper  which  he  signed,  and  that  money 
was  sent  over  to  New  York  to  this  partnership,  and  remained 
there  and  was  used  by  this  partnership,  then  if  this  partnership 
knew  where  that  money  came  from,  and  the  circumstances 
under  which  it  was  obtained,  you  will  then  consider  whether 
they  did  not  ratify  his  act  and  say  in  effect,  "What  B.  did  in 

2 '  Bunnell  v.  Vrooman,  250  Mass  22  French  v.  Mulholland,  240  Mich 
103,  145  NE  58.  156,  215  NW  350. 
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Boston  was  all  right.  We  will  retain  the  proceeds  of  what  he 
did/'  If  you  find  that  is  what  they  did  say,  then  you  would  be 
warranted  in  finding  that  they  are  responsible  because  of  the 
transaction  which  B.  undertook  and  consummated  here  in  Bos- 
ton.23 

Nebraska. 

When  one  member  of  a  partnership  signs  a  note  or  makes  a 
contract  in  his  own  name  and  not  in  the  name  of  the  firm,  the 
presumption  of  law  is  that  such  note  or  contract  is  his  own 
personal  obligation,  and  not  the  obligation  of  the  partnership. 
The  burden  is  on  the  one  seeking  to  enforce  such  contract  or 
obligation  against  the  partnership,  not  only  to  prove  the  exist- 
ence of  the  contract,  but  to  go  further  and  to  prove  that  the 
money  for  which  the  note  was  given  or  the  consideration  for 
which  the  contract  was  executed  was  advanced  on  the  credit  of 
the  partnership. 

As  the  undisputed  evidence  in  this  case  shows  that  all  the 
notes  and  contracts  herein  in  question  were  made  in  the  individ- 
ual name  of  the  defendant  M.,  if  you  find  from  the  evidence  that  a 
partnership  actually  existed  between  the  defendants  P.  and  M. 
at  the  times  herein  in  question,  or  if  you  find  said  defendants  held 
themselves  out  as  partners  at  such  times,  and  you  fail  to  find 
that  the  moneys  and  credits  herein  in  question  were  advanced 
by  the  plaintiff  on  the  credit  of  the  partnership,  then  your  verdict 
should  be  for  the  defendant  P.24 

§  2403.     Settlements. 
Nebraska. 

Contracts  between  partners  in  respect  to  matters  which, 
though  relating  to  the  partnership  business,  are  separate  and 
distinct  from  all  other  matters  in  question  between  the  partners, 
and  can  be  determined  without  going  into  partnership  accounts, 
may  be  the  subject  of  a  suit  at  law  between  the  partners;  and 
if  you  believe  from  the  evidence  that  the  $131  note  sued  upon, 
though  relating  to  partnership  matters,  is  separate  and  distinct 
from  the  partnership  accounts,  and  can  be  settled  without  going 
into  the  accounts  of  the  partnership,  you  will  find  for  plaintiff 
on  said  note.25 

Texas. 

If  you  believe  from  the  evidence  that  plaintiff  and  defendant 
had  a  final  settlement  and  adjustment  between  them  of  their 

23  National  Shawmut  Bank  v.  Me-          25  Halleck  v.  Streeter,  52  Neb  827, 
Glinn,  254  Mass  308,  150  NE  151.          73  NW  219. 

24  Blue  Valley  State  Bank  v.  Mil- 
burn,  120  Neb  421,  232  NW  777. 
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partnership  accounts  and  transactions  and  after  said  settlement 
and  adjustment  executed  the  two  notes  described  in  plaintiff's 
petition,  then  you  will  find  for  the  plaintiff  $1,169.40  with  inter- 
est at per  cent.26 


§  2404.    Dissolution. 

It  is  claimed  that  S.,  the  partner,  said  to  W.  that  the  partner- 
ship was  dissolved.  When  there  is  a  partnership  at  will,  no  time 
being  named,  one  partner  may  dissolve  the  partnership,  that  is, 
give  notice  of  the  dissolution  of  the  partnership,  and  the  partner- 
ship, except  so  far  as  may  be  necessary  to  wind  up  the  business, 
is  dissolved.  But  there  must  be  a  distinct  notice  of  dissolution. 
It  must  be  a  notice  to  the  other  partner  which  is  certain,  not 
left  to  conjecture.  Now,  my  recollection  of  the  testimony  is 
that  S.,  the  elder,  testified  that  he  said  to  W.  that  the  partner- 
ship was  dissolved  by  reason  of  this  trust  mortgage.  And  I 
instruct  you  that  the  trust  mortgage  did  not  of  itself  dissolve 
the  partnership.  The  question  as  to  whether  what  was  said  and 
done  afterwards  amounted  to  a  dissolution  of  the  firm  is  a 
question  of  fact  for  you  to  determine,  and  in  determining  that 
you  will  remember  what  the  testimony  is  as  to  what  was  said 
between  the  parties.27 

§  2405.    Authority  of  partners  after  dissolution. 
Maine. 

If  S.,  the  plaintiff,  was  there  in  charge  of  the  quarry  under 
his  father,  and  with  the  knowledge  and  consent  of  W.,  then 
he  is  entitled  to  recover  compensation  for  what  he  did  there; 
and,  even  though  the  partnership  had  been  dissolved,  he  would 
recover  such  compensation,  because,  while,  after  the  dissolu- 
tion of  the  partnership,  the  authority  of  partners  as  agents  for 
one  another  ceases,  in  a  general  way,  so  far  as  the  transaction 
of  the  business  of  the  firm  is  concerned,  yet  it  continues  so  far 
and  so  long  as  may  be  necessary  for  the  winding  up  of  the  affairs 
of  the  partnership,  and  of  caring  for,  preserving,  and  disposing 
of  the  property ;  and  for  those  purposes,  the  care  of  the  property, 
the  disposition  of  the  property,  and  the  winding  up  of  the  part- 
nership affairs,  the  agency  of  one  partner  for  all  continues.  So 
that  if  S.,  Sr.,  the  partner,  did  in  fact  employ  his  son  to  look 
after  the  property,  in  the  interest  of  the  partnership,  and  he 
performed  those  duties,  then  the  firm  would  be  liable.  He  would 

26  Dyer  v.  Adams,  56  TexCivApp  27  Smith  v.  Smith,  93  Me  253,  44 
400,  120  SW  946.  A  905. 
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bind  his  copartner  so  far.    He  could  not  bind  him  generally  as  a 
partner,  but  to  the  extent  of  the  preservation  of  the  property.28 

South  Dakota. 

The  old  firm  of  S.  &  W.  would  not  be  liable  for  any  goods 
purchased  in  this  case  after  the  dissolution  of  the  firm,  pur- 
chased by  defendant  R.7  after  the  plaintiff  had  received  notice 
of  the  dissolution  of  the  partnership.29 

28  Smith  v.  Smith,  93  Me  253,  44  29  Paxton  &  Gallagher  Co.  v. 
A  905.  Starkweather,  26  SD  99,  128  NW 
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§  2410.    Infringement;  contract  of  sale  of  article  void. 

Indiana* 

If  you  find  that  plaintiff  ordered  defendant  W.  E.  D.  to  make 
the  lighter  mentioned  in  said  contract,  and  you  further  find  that 
said  lighter  had  been  heretofore  previously  patented  by  one  A. 
in  any  particular,  then  I  instruct  you  that  the  cigarette  lighters 
contracted  for  were  an  infringement  of  the  said  A.  lighter,  and 
the  performance  of  said  contract  was  illegal,  and  the  plaintiff 
may  not  recover  in  this  action. ' 

Maryland. 

In  this  case  the  owners  of  the  patent  never  attempted  either 
to  manufacture  the  heaters  themselves  or  to  license  any  one  else 
to  make,  so  far  as  the  evidence  discloses,  and  sell  them.  This 
is  an  action  at  law  for  the  damages  sustained  by  the  plaintiffs 
for  the  alleged  infringement.  In  such  actions  when  there  has 
been  proved  an  established  royalty  or  license  fee  which  has  been 
customarily  paid  to  the  owner  of  the  patent  by  those  who  desire 
to  use  it,  such  regular  price  for  a  license  is  the  primary  and  true 
criterion  of  the  plaintiff's  damage.  But  in  this  case  there  is  no 
evidence  of  any  license  fee  ever  having  been  demanded  or  paid 
by  any  one.  So,  if  you  find  in  favor  of  the  plaintiffs,  you  should 
consider  the  utility  and  advantage  to  the  defendant  of  the  use  of 
the  patented  device,  as  compared  to  any  other  means  of  obtaining 
similar  results  which  were  open  to  the  defendant  to  use,  and  you 
may  consider  the  cost  of  using  one  as  compared  with  the  cost  and 
savings  to  the  defendant  of  using  the  other ;  and  from  these  data, 
if  proved  to  you,  you  should  ascertain,  in  the  exercise  of  a  sound 
judgment,  what  would  be  a  fair  compensation  to  the  plaintiffs  for 


1  Brodt  v.  Duthie,  97  IndApp  692, 
186  NE  893. 
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damages  which  they  have  sustained  by  reason  of  the  defendant 
having  infringed,  instead  of  having  purchased,  the  right  to  use 
the  invention. 

*     *     * 

If  the  jury  find  in  favor  of  the  plaintiffs,  then  the  damages 
to  which  the  plaintiifs  are  entitled  are  such  a  sum  as  will  com- 
pensate them  for  the  injury  which  they  have  sustained  by  the 
infringement ;  and  the  jury  may  consider  the  fact  that  the  de- 
fendant chose  to  make  and  use  the  patented  combination  as 
evidence  from  which  they  may  find  that  the  defendant  regarded 
the  invention  as  of  value  to  it.  In  the  absence  of  an  established 
license  fee,  the  jury  should  consider  what  pecuniary  advantage 
and  saving  there  was  to  the  defendant  in  using  the  plaintiffs' 
patented  contrivance  over  the  cost  of  using  any  other  device 
open  to  it,  in  order  to  enable  them  to  ascertain  what  would  be  a 
fair  compensation  to  the  plaintiffs  for  the  injury  to  them  by  the 
infringement  of  their  patent.2 

§  2411.    Implied  license. 

If  you  shall  find  that  the  defendant  has  used,  or  is  now  using, 
plaintiff's  dump-car,  you  must  take  into  consideration  the  ques- 
tion of  whether  or  not  such  use  by  the  defendant  was  pursuant 
to  any  license,  express  or  implied,  from  the  plaintiff.  In  deter- 
mining this  question  you  are  charged  that  if  you  shall  find  that 
the  car  patented  by  the  plaintiff  was  made  by  him  while  he 
was  in  the  employ  of  the  defendant,  and  receiving  regular  pay, 
using  its  tools,  material,  and  time,  and  that  he  made  no  objection 
to  the  use  of  the  same ;  or  if  you  shall  find  that  the  said  car  was 
made  by  the  plaintiff  in  conjunction  with  the  defendant's  super- 
intendent, for  the  purpose  of  securing  for  the  defendant  a  more 
suitable  car  for  its  ore  business,  and  that  the  plaintiff  knew  or 
had  reason  to  know  that  such  was  the  purpose,  and  made  no 
objection  to  having  the  car  tested;  or  if  you  shall  find  that  the 
order  for  the  purchase  of  these  cars  had  been  given  in  pursuance 
of  this  purpose  of  the  company,  and  that  the  plaintiff  knew, 
or  had  reason  to  know,  that  the  order  had  been  given,  and  made 
no  objection  at  the  time;  or  if  you  shall  find  that  all  of  these 
cars  were  so  ordered  in  pursuance  of  the  said  purpose  of  the 
defendant,  and  the  same  were  received  by  it  and  put  into  use 
prior  to  the  plaintiff's  leaving  the  service  of  the  defendant,  and 
he  made  no  objection  to  the  defendant,  then,  and  in  view  of  any 
of  these  facts  being  found  by  you,  the  defendant  would  have 
an  implied  license  to  use  said  car  to  the  number  it  had  put  in 

2  Brickill  v.  Mayor  of  Baltimore, 
60  F  98. 
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use  prior  to  plaintiff's  application  for  his  patent  for  said  car,  and 
for  such  use  it  would  not  be  liable  to  the  plaintiff. 

*     *     * 

If  you  should  find  that  the  plaintiff  had  knowledge  of  these 
cars  being  put  in  use  by  the  defendant,  and  made  no  objection, 
you  would  be  authorized  to  find  from  the  evidence  that  he  con- 
sented to  their  use.  That  is  a  matter  for  you  to  determine, 
whether  or  not  he  did  consent.  Whatever  he  may  have  said,  he 
stood  by  and  knew  that  these  cars  were  being  manufactured, 
and  saw  them  brought  up  there  and  put  into  use,  and  he  was  in 
the  employ  of  the  defendant  at  the  time,  and  made  no  objection 
to  it.  I  think  you  would  be  warranted  in  finding  that  he  had 
knowledge  of  and  consented  to  the  use  of  these  cars  up  to  the 
time  that  he  made  his  application  for  a  patent.3 

§  2412.    Measure  of  damages. 

You  are  instructed  upon  the  question  of  the  measure  of  the 
damages  that  in  this  case  the  proper  method  of  assessing 
plaintiff's  damages,  if  you  find  that  he  is  entitled  to  recover 
any,  is  for  you  to  ascertain  and  determine  what  would  have  been 
a  reasonable  royalty  for  the  defendant  to  have  paid  for  the  use 
of  the  cars  in  question  at  so  much  per  car ;  and,  in  determining 
this  point,  the  utility  and  cheapness  of  operation  or  use  of  the 
cars  in  question,  as  compared  with  other  things  known  or  used 
at  or  prior  to  the  time  of  the  alleged  infringement,  that  is,  from 
January  28,  19 —  to  April  15,  19 — ,  and  the  saving,  if  any,  to 
the  defendant  by  the  use  of  these  cars,  if  such  saving,  cheapness, 
or  utility  be  proved  by  the  evidence,  will  be  your  leading  guide. 
The  date  of  the  application  of  this  patent  is  in  some  of  these 
pleadings,  but  I  have  forgotten  what  it  is.  I  believe  it  is  Febru- 
ary 8,  19 — .  Now,  I  have  instructed  you  that  all  cars  that  were 
manufactured  or  used  by  the  defendant  with  the  knowledge  and 
consent  of  the  plaintiff  prior  to  that  time,  February  8,  19 — ,  the 
defendant  has  a  right  to  use.4 

§  2413.    Originality  of  invention — Mechanical  skill  distinguished. 

No  exact  definition  can  readily  be  given  you  of  what  consti- 
tutes invention  as  distinguished  from  mere  mechanical  skill; 
but  there  is  one  established  principle  or  rule  which  can  be  easily 
understood  and  followed  in  determining  that  question  whenever 
the  facts  of  the  case  make  it  applicable.  That  rule  is  that,  in 
a  doubtful  case,  if  it  appears  by  the  evidence  that  the  patented 
device  has  gone  into  general  use,  and  has  superseded  prior  devices 

3  Ross  v.  Montana  Union  Ry.  Co.,  4  Ross  v.  Montana  Union  Ry.  Co., 
45  F  424.  45  F  424. 
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having  the  same  purpose,  that  fact  is  sufficient  evidence  of  in- 
vention, and  will  justify  a  jury  in  deciding  that  the  patent 
involves  invention  and  is  valid. 

If  you  find,  therefore,  that  this  is  a  doubtful  case  on  the 
question  of  invention,  and  that  after  N/s  horn  became  known 
it  went  into  general  use  and  superseded  the  prior  devices  having 
the  same  purpose  and  therefor  used,  you  wiU  be  justified  in 
giving  effect  to  those  facts  in  accordance  with  the  rule  pointed 
out,  by  finding  that  the  device  involved  invention. 

*     *     * 

The  defendant  contends  that  even  if  the  N.  patent  is  valid,  the 
defendant  has  not  infringed  upon  any  of  its  claims,  and  in  that 
behalf  it  is  pointed  out  and  relied  upon  by  the  defendant  that 
the  metal  strips  constituting  the  plaintiff's  horn  are  secured 
together  by  a  seam  or  joint  known  as  a  flanged  or  butt  seam. 
The  difference  between  those  seams  has  been  explained  to  you 
by  the  witnesses.  Now,  while  it  is  true  that  the  drawings  of 
the  N.  patent  show  only  flanged  or  butt  seams,  and  not  the 
lock  seam  specifically,  and  while  it  is  true  that  the  specification 
described  only  the  flanged  seam,  nevertheless  it  is  urged  by  the 
plaintiff  that  the  lock  seam  is  the  mechanical  equivalent  of  the 
flanged  or  butt  seam,  and  was  known  as  such  mechanical  equiva- 
lent in  the  tinsmith  art  long  prior  to  the  time  when  N.  made 
his  invention.  Now,  if  you  are  satisfied  from  the  evidence  that 
the  lock  seam  is  the  mechanical  equivalent  of  the  flanged  or  butt 
seam  as  a  seam  and  strengthening  rib,  then  the  fact  that  the 
defendant  had  substituted  and  used  the  lock  seam  will  not  be 
sufficient  to  disprove  infringement  of  the  N.  patent.  In  that 
connection  I  charge  you  that  in  patent  law  two  things  are  me- 
chanical equivalents  when  they  both  accomplish  substantially 
the  same  results  in  substantially  the  same  manner,  although 
they  may  differ  somewhat  in  form  and  details  of  construction. 
The  law  does  not  require  a  patentee  to  put  into  his  patent  all 
the  different  forms  in  which  his  invention  may  be  embodied.  He 
is  required  to  illustrate  in  his  patent  only  one  form,  which  must 
be  the  best  form  in  which  he  has  contemplated  embodying  his 
invention.  After  he  has  done  that,  then  the  patent  covers 
other  forms  which  are  the  mechanical  equivalent  of  the  one 
shown  in  the  patent.  And,  furthermore,  in  this  connection,  you 
have  a  right  to  consider  the  clause  in  the  N.  patent,  that  is: 
"Changes  in  and  modifications  of  the  construction  described 
may  be  made  without  departing  from  the  spirit  of  my  invention 
or  sacrificing  its  advantages."  If,  therefore,  you  find  that  at  the 
date  of  N/s  invention  the  lock  seam  was  a  mechanical  equivalent 
of  the  flanged  or  butt  seam  in  the  sheet  metal  art,  and  that  they 
both  accomplish  the  same  result  in  substantially  the  same  man- 
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ner  as  a  seam  and  rib  when  used  in  phonograph  horns,  then 
you  must  find  that  the  two  things  are  mechanical  equivalents, 
and  that  the  defendant  is  not  relieved  from  the  charge  of  in- 
fringement merely  because  its  horns  use  the  lock  seam  instead 
of  the  flanged  or  butt  seam.5 

§  2414.    Combination  of  elements. 

If  the  plaintiif  claims  as  his  invention  the  car  in  evidence 
as  an  entirety,  and  the  same  consists  of  a  combination  of  old 
elements  incapable  of  division  or  separate  use,  the  defendant 
cannot  make  good  its  defense  that  the  car  was  invented  and 
patented  before  by  proving  that  a  part  of  the  entire  invention 
is  found  in  a  prior  machine  or  car,  and  another  part  is  found 
in  another,  and  so  on  indefinitely,  and  from  the  whole  or  any 
given  number  expect  the  jury  to  determine  that  this  car  had 
been  patented  or  in  use  before.  Now,  you  will  understand  that 
if,  in  these  patents  that  are  introduced,  you  find  one  principle 
that  is  in  this  car,  and  another  principle  in  another  patent,  and 
so  on,  that  does  not  interfere  with  the  plaintiff's  right  to  his 
invention.  His  invention  is  a  combination  of  these  elements 
into  one  machine.  Most  machines  are  a  combination  of  elements 
that  were  known  before.  It  is  not  often  that  a  new  element  is 
brought  into  use  in  a  machine ;  it  is  generally  a  combination  of 
old  elements ;  but  if  these  old  elements,  brought  together  in  a 
combination,  produce  a  new  and  useful  and  beneficial  result, 
that  is  an  invention,  if  it  is  one  that  requires  more  than  ordi- 
nary mechanical  skill  to  construct.  If  the  car  of  plaintiff,  as 
presented  to  you  by  the  evidence,  had  been  substantially  pat- 
ented before,  that  is,  the  combination  claimed,  then  plaintiff's 
patent  is  void.  If  any  of  these  patents  introduced  to  you  in 
evidence  show  that  this  car  in  its  entirety  had  been  substan- 
tially patented  before  and  used  before,  then  the  plaintiff's  patent 
is  void.  The  showing  that  parts  of  plaintiff's  car  had  been  used 
in  one  patent,  and  another  part  in  another,  is  not  sufficient.  If 
all  of  the  material  parts  of  plaintiff's  car  were  embodied  sub- 
stantially in  another  car  for  which  letters  patent  have  issued, 
then  he  is  not  entitled  to  the  same.6 

§  2415.    Leaving  out  one  element. 

Now,  it  is  true,  as  a  matter  of  law,  that  where  a  person  patents 
a  combination  of  several  elements,  the  using  of  less  than  all 
of  them  is  not  an  infringement.  But  this  rule  is  subject  to  this 
qualification:  If  the  party  charged  with  infringing  a  patent 

5  Sherman-Clay  &  Co.  v.  Search-  6  Ross  v.  Montana  Union  Ry.  Co., 
light  Horn  Co.,  214  P  86.  45  F  424. 
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omits  entirely  one  of  the  ingredients  of  the  patented  combina- 
tion, without  substituting  any  other,  "he  has  not  infringed  the 
patent.  If  the  defendant,  leaving  off  this  rock-bar  and  these 
links  for  raising  the  latch,  has  not  substituted  any  other  thing 
f  or^  it^  in  raising  these  latches,  then  it  is  not  infringing  upon 
plaintiff's  patent ;  but  if  it  substitutes  an  equivalent  for  the  one 
withdrawn,  which  performs  the  same  function  as  the  other,  and 
which  was  well  known  at  the  date  of  the  plaintiff's  patent  as  a 
proper  substitute  for  the  one  omitted,  then  he  has  infringed 
the  patent.  If  he  substituted  something  else  in  the  place  of  it 
which  was  an  old  and  well-known  machine  or  contrivance,  then 
he  has  not  varied  the  patent,  and  has  infringed  upon  it.7 

§  2416.    Moral  certainty. 

It  is  for  you  to  determine  from  the  evidence  whether  or  not 
plaintiff  is  the  original  and  first  inventor  of  this  car.  He  has 
introduced  his  patent,  derived  from  the  United  States,  for  his 
car.  This  patent  affords,  prima  facie,  a  presumption  that  plain- 
tiff R.  was  the  original  and  first  inventor  of  this  car.  The 
defendant  may  overthrow  this  presumption,  but  in  order  to  do 
this  it  must  establish  that  plaintiff  is  not  such  first  and  original 
inventor  by  evidence  so  strong  and  convincing  that  you  can  say 
to  a  moral  certainty  that  he  is  not  the  first  and  original  inventor 
of  this  car.  A  moral  certainty  is  that  high  degree  of  probability, 
though  less  than  absolute  assurance,  that  induces  prudent  and 
conscientious  men  to  act  unhesitatingly  in  matters  of  the  gravest 
importance.  This  instruction  as  to  moral  certainty  is  equivalent 
to  the  instruction  that  is  generally  given  in  criminal  cases,  that 
a  jury  must  be  satisfied  beyond  a  reasonable  doubt  of  the  guilt 
of  a  defendant,  and,  if  there  is  a  reasonable  doubt  in  the  mind 
of  the  jury,  it  must  then  be  resolved  in  favor  of  the  defendant; 
and  in  this  case  the  reasonable  doubt  that  may  be  in  the  minds 
of  the  jurors  as  to  who  is  the  first  inventor  should  be  given  to 
the  one  who  has  the  patent  for  the  invention.  If  you  are  not 
satisfied  to  a  moral  certainty  of  it,  that  is  beyond  a  reasonable 
doubt,  that  the  plaintiff  is  not  the  inventor,  then  you  should 
find  that  he  is  the  first  and  original  inventor.8 

§  2417.    Long-desired  result. 

In  considering  the  question  of  invention,  you  are  instructed 
that  when  a  particular  result  was  long  desired  and  sometimes 
sought,  but  never  attained  until  the  production  of  a  particular 
device,  and  this  new  device  proves  to  be  useful,  and  supplies  the 

7  Ross  v.  Montana  Union  Ry.  Co.,  8  Ross  v.  Montana  Union  Ry.  Co., 
45  F  424.  45  F  424. 
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want,  this  tends  very  strongly  to  prove  the  exercise  of  an  in- 
ventive and  creative  faculty;  and  that  want  of  invention  can 
not  be  predicated  on  the  ground  that  the  means  are  so  simple 
that  mechanics  believe  that  they  or  skilled  mechanics  could 
have  produced  the  same  result  if  required,  for  solved  problems 
may  often  appear  easy  to  persons  who  could  never  have  solved 
them  or  produced  the  result  or  device.9 

§  2418.    Superior  utility. 

Upon  the  several  questions  of  whether  or  not  the  plaintiff's 
alleged  invention  was  anticipated  by  the  alleged  prior  patents, 
or  was  the  result  of  an  invention,  or  mere  mechanical  skill,  or 
was  novel,  you  are  instructed  that  evidence  of  superior  utility 
of  the  plaintiff's  device  or  car,  and  of  its  commercial  success, 
would  tend  very  strongly  to  establish  that  it  was  not  anticipated 
by  any  of  the  patents  in  question,  and  was  the  result  of  an  in- 
ventive act,  and  was  novel ;  and,  in  case  of  doubt,  such  evidence 
would  resolve  it  in  plaintiff's  favor.  Therefore,  if  in  this  case 
you  would  otherwise  be  in  doubt  on  any  of  these  questions,  and 
if  you  should  find  from  the  evidence  that  plaintiff's  car  was  rec- 
ognized and  accepted  as  one  of  superior  utility  over  cars  known 
or  used  prior  to  his,  and  was  a  commercial  success,  then  you 
should  find  on  the  point  in  favor  of  the  plaintiff.10 

§2419.    Scrutiny  by  Patent  Office. 

In  considering  this  question  of  novelty,  at  the  request  of  the 
plaintiff  I  instruct  you  as  follows:  You  are  instructed,  on  the 
question  of  invention,  that,  if  the  evidence  shows  that  plaintiff's 
application  was  submitted  to  scrutiny  by  the  Patent  Office,  that 
would  be  an  important  consideration  in  plaintiff's  favor ;  and  the 
more  rigid  the  scrutiny,  the  stronger  would  be  the  effect  of  it, 
as  affecting  the  decision  of  the  question  of  there  being  invention 
in  plaintiff's  device. 

The  reason  of  this  is  that  in  the  Patent  Office  there  are  men 
who  are  required  by  law  to  make  examinations,  and  to  give 
patents  only  for  new  and  novel  inventions;  and  they  are  sup- 
posed under  the  law  to  perform  their  duty,  and  it  is  taken  as 
something  of  a  guide  to  a  jury  in  determining  a  question  of 
novelty. ' l 

9  Ross  v.  Montana  Union  Ry.  Co.,  f '  Ross  v.  Montana  Union  Ry.  Co., 
45  F  424.  45  F  424. 

1  °  Ross  v.  Montana  Union  Ry.  Co., 
45  F  424. 
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from  lapse  of  time. 

§  2425*    Payment  by  note  or  due-bill. 
Georgia. 

The  execution  of  a  promissory  note  or  due-bill  by  one  party  to 
another  is  evidence  in  law  that  all  prior  past-due  accounts  owing 
from  the  payee  of  the  due-bill  or  note  to  the  maker  of  the  same 
are  settled,  except  such  as  were  especially  excepted  at  the  time  of 

the  settlement. 

*    *    * 

If  you  should  find  that  F.  gave  to  G.  Y.,  during  his  lifetime, 
a  certain  note  or  due-bill,  after  the  indebtedness  sued  for  is 
alleged  to  be  due,  then  that  would  be  presumptive  evidence  that 
the  debt,  if  any  ever  existed,  was  canceled.  If  you  should 
believe  that  this  presumption  has  not  been  rebutted  and  ex- 
plained by  the  facts  or  circumstances,  or  the  evidence  in  the 
case,  then  you  would  be  authorized  to  find  for  the  defendants,  it 
being  a  matter,  however,  entirely  for  you  to  say  as  to  whether 
or  not,  considering  the  case  as  a  whole,  the  presumption  referred 
to  has  been  explained  or  rebutted,1 

Illinois. 

If  the  jury  believe  from  the  evidence  that  $25,000  was  bor- 
rowed, and  the  individual  note  of  W.  was  given  therefor,  and 
further  believe  that  a  credit  was  given  to  said  W.  on  the  C.  T. 
Co/s  books  for  said  amount,  yet  if  the  jury  believe  from  the 
evidence  that  the  said  money  was  borrowed  for  the  said  G.  T. 
Co.,  and  was  used  in  its  business  by  its  officers  having  the  power 
and  right  to  control  and  manage  its  business  affairs,  and  that 
by  the  direction  of  its  said  officers  it  received  the  full  benefit  and 
use  of  the  identical  money  borrowed,  then  the  indebtedness  was 
in  fact  the  indebtedness  of  the  C.  T.  Co.,  and  it  was  lawful  for 


1  Fletcher  v.  Young,   10   GaApp 
183,  73  SE  38. 
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the  said  C.  T.  Co.  to  execute  its  note  therefor,  and  when  executed 
and  delivered,  the  same  would  constitute  a  valid,  legal  obligation 
of  said  company.  And  it  was  lawful  for  said  company  by  and 
with  the  consent  of  the  holder  of  the  said  individual  note  of  the 
said  W.  to  deliver  its  said  note  to  take  up,  retire,  satisfy,  and 
pay  the  said  individual  note  of  the  said  W.  given  to  evidence 
the  indebtedness  for  said  money ;  and,  if  said  company  knowingly 
and  in  good  faith  did  so  deliver  its  said  note  to  the  holder  of 
said  individual  note  of  the  said  W.,  the  failure  of  the  said  com- 
pany to  charge  the  account  on  its  books  of  the  said  W.  with  the 
amount  of  said  note  would  not  of  itself  invalidate  said  company's 
note,  or  render  it  accommodation  paper.2 

§  2426.    Payment  by  check. 

Kentucky. 

If  the  jury  believe  from  the  evidence  that  the  plaintiff  and 
defendant  had  a  settlement  of  the  matters  between  them  on  or 
about  March  3,  19 — ,  and  that  defendant  gave  her  a  check  for 
$104.55  in  full  payment  and  settlement  thereof,  and  that  plain- 
tiff accepted  same  in  full  payment  and  satisfaction  of  all  demands 
then  existing  between  them,  the  jury  will  find  for  defendant.3 

§  2427.     Establishment  of  payment  by  circumstantial  evidence. 
Georgia. 

Payment  may  be  established  by  facts  and  circumstances,  with- 
out fixing  the  time  and  place  of  payment ;  the  question  of  pay- 
ment is  to  be  determined  by  you  from  the  facts  in  the  case.4 

Indiana. 

Payment  on  an  account  is  a  matter  of  defense,  and  if  it  is 
shown  that  an  account  is  owing  and  liability  is  shown  to  exist 
thereon,  then  before  the  jury  could  find  that  the  same  was 
paid,  that  fact  would  have  to  be  established  by  a  preponderance 
of  the  evidence  having  reference  to  and  bearing  thereon.  Pay- 
ment would  not  have  to  be  established  by  direct  and  positive 
proof,  but  may  be  established  by  circumstantial  evidence.  And 
the  evidence  would  not  necessarily  have  to  come  from  the  de- 
fense, but  could  come  either  from  claimant's  side  of  the  case, 
or  from  the  side  of  the  defense,  or  from  both.  You  will  con- 
sider all  the  evidence,  facts,  and  circumstances  shown  in  the 
case,  if  any,  having  reference  to  and  bearing  upon  the  question 

2  Union  Nat.  Bank  v.   Post,  192          4  Fletcher  v.   Young,    10    GaApp 
111  385,  61  NE  507.  183,  73  SE  38. 

3  Anderson  v.  Baird,  19  KyL  444, 
40  SW  923. 
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of  payment,  whether  it  comes  from  the  claimant's  side  of  the 
case  or  from  the  defendant's  side,  and  from  the  whole  evidence 
so  offered,  if  any,  determine  this  question.5 

§  2428.     Presumption  of  payment  from  lapse  of  time. 

The  law  presumes  that  after  20  years  the  purchase-price  was 
paid,  if  nothing  to  the  contrary  be  shown  to  you.  If  there  were 
any  admissions  made  by  the  plaintiff  in  this  case,  admissions 
should  be  scanned  with  care  by  the  jury.  You  ascertain  if  there 
were  any  admissions  made  that  the  price  was  not  paid,  and  you 
decide  under  the  ruling  given  you  whether  or  not  the  price  was 
paid.6 

§  2429.    Payment  by  third  person. 

If  you  find  from  the  evidence  that  at  the  time  the  bill  of  sale 
was  made  by  B.  to  W.  the  same  was  made  subject  to  the  $400 
mortgage,  and  that  it  was  the  intention  of  B.  and  W.  that  said 
mortgage  should  be  paid  by  W.  as  a  part  of  the  consideration 
for  which  the  said  bill  of  sale  was  made,  and  you  further  find 
that  payment  of  the  said  $400  was  in  fact  made  in  pursuance  of 
the  said  intention,  said  payment,  though  made  by  W.  will  have 
the  same  legal  effect  as  if  it  has  been  paid  personally  by  B7 

§  2430.     Recovery  back  of  payments. 
Indiana. 

A  check  of  the  I.  R.  &  L.  Co.  to  the  C.  C.  Co.  has  been  admitted 
in  evidence,  together  with  a  document  which  was  attached  to 
said  check  when  sent  to  the  C.  C.  Co.  Upon  said  document  the 
I.  R.  &  L.  Co.  stated  in  writing  in  substance  that  the  amount 
of  the  check  in  excess  of  the  price  of  the  coal  covered  by  the 
check,  as  fixed  by  the  State  Coal  and  Food  Commission,  was  paid 
under  protest.  I  instruct  you  that  when  a  payment  of  a  mere 
money  demand  is  made  by  a  party  with  the  full  knowledge  of  all 
the  facts  of  the  case,  in  satisfaction  or  discharge  of  a  demand, 
even  though  unjustly  made  upon  him,  when  such  demand  is 
unaccompanied  with  any  power  or  authority  to  enforce  such 
demand  except  by  a  suit  at  law,  the  party  making  such  payment 
under  such  circumstances  thereby  waives  all  rights  he  might 
then  have  had  to  recover  said  money  so  paid,  even  though  he 
should  protest  at  the  time  of  such  payment.  In  such  case,  if  a 
party  would  resist  an  unjust  demand,  he  must  do  so  at  the 

5  Allen  v.  Etter,  92  IndApp  297,          7  Wickwire  v.  Webster  City  Sav. 
175  NE  286.  Bank,  153  la  225,  133  NW  100. 

6  Patterson  v.   Campbell,  136  Ga 
664,  71  SE  1117. 


§2431  INSTRUCTIONS— CIVIL  ACTIONS  468 

threshold.  Under  such  circumstances  the  parties  treat  with  each 
other  on  equal  terms  and  if  litigation  is  intended  by  the  party 
of  whom  the  money  is  demanded,  it  should  precede  payment.8 

Nebraska. 

The  rule  in  this  class  of  cases  is  that  where  a  payment  of 
money  is  made  upon  an  illegal  or  unjust  demand,  when  the  party 
is  advised  of  all  the  facts,  it  can  be  considered  involuntary  only 
when  it  is  made  to  procure  the  release  of  the  person  or  property 
of  the  party  from  detention,  or  when  the  other  party  is  armed 
with  apparent  authority  to  seize  upon  either,  and  the  payment 
is  made  to  prevent  it.  But  where  the  person  making  the  payment 
can  only  be  reached  by  a  proceeding  at  law,  he  is  bound  to  make 
his  defense  in  the  first  instance,  and  he  cannot  postpone  the  liti- 
gation by  paying  the  demand  in  silence  and  afterwards  suing 
to  recover  it  back.9 

§  2431.    Payments  under  duress. 

The  plaintiff  may  recover  in  this  suit  if  the  jury  believe  from 
the  evidence  that  the  defendants  or  either  of  them  had  in  his 
or  their  possession  when  this  suit  was  commenced  money  which 
in  equity  and  good  conscience  belongs  to  the  plaintiff.  If  the 
jury  believe  from  the  evidence  that  the  defendants,  or  either  of 
them,  through  fraud,  coercion,  intimidation,  or  threat  to  do  an 
illegal  act  induced  the  plaintiff  to  pay  out  $5,000,  then  the  jury 
should  find  the  issues  for  the  plaintiff. J  ° 

§  2432.    Burden  of  proof  concerning  payment. 

The  burden  of  proof  is  on  the  defendant,  S.  H.  H.,  to  show 
that  the  mortgage  was  paid  under  the  plea  of  payment,  and, 
unless  this  is  proved  to  your  reasonable  satisfaction,  then  you 
cannot  find  for  the  defendant  on  this  issue. ' ' 

8  Panhandle   Coal  Co.  v.  Indiana         9  Sieber  v.  Weiden,  17  Neb  582, 
R.  &  Light  Co.,  Circuit  Court,  Ma-     24  NW  215. 
rion  County,  Indiana,  No.  34432.  !OErickson  v.    Gregory,   275    111 

Se§  also  Pa^tersgn  y.  CQX,  25  Ind      App  286. 

261,  ' '  Howell  v.  Smith,  206  Ala  646, 

91  S  496. 
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2435.    From   Brotherhood   of   Rail-     2436.    Widow  of  policeman, 
road  Trainmen. 

§  2435.    From  Brotherhood  of  Railroad  Trainmen. 

The  court  instructs  the  jury  for  the  plaintiff  that  if  you 
believe  from  the  evidence  that  J.  M.  W.  was  totally  and  per- 
manently disabled,  while  a  member  in  good  standing  of  the 
pension  department  of  the  defendant,  under  such  conditions  that 
there  could  be  no  doubt  thereof,  and  if  you  further  believe  said 
J.  M.  W.  was  prevented  from  getting  his  name  on  the  pension 
rolls  of  the  defendant  prior  to  his  death  by  reason  of  the  wilful 
or  negligent  conduct  of  W.  S.,  as  secretary-treasurer  of  the  Hat- 
tiesburg  local  lodge,  and  if  you  believe  that  said  W.  S.  was  acting 
therein  as  authorized  agent  of  the  defendant,  then  the  plaintiff, 
as  widow  of  said  J.  M.  W,  is  entitled  to  a  verdict  in  this  case, 
and  it  will  be  your  duty  to  find  a  verdict  for  the  plaintiff. 

*    *    * 

The  court  instructs  the  jury  for  the  plaintiff  that  if  you 
believe  from  a  preponderance  of  the  evidence  that  J.  M.  W. 
was  totally  and  permanently  disabled  under  such  conditions 
that  there  could  be  no  question  of  doubt  thereof,  and  if  you 
further  believe  that  J.  M,  W.  himself  or  his  authorized  agent 
requested  W.  S.  as  secretary-treasurer  of  the  Hattiesburg  local 
lodge  of  the  Brotherhood  to  furnish  forms  for  making  application 
for  a  pension  in  accordance  with  the  rules  of  the  Brotherhood, 
and  if  you  further  believe  that  said  W.  S.  failed  to  furnish 
such  forms,  but  furnished  a  different  form,  stating  that  the 
same  was  the  proper  form  to  be  used,  and  that  said  J.  M.  W. 
thereupon  executed  said  form  and  delivered  it  to  W.  S.  as 
secretary-treasurer,  and  if  you  believe  that  said  W.  S.  by  his 
conduct,  after  having  been  requested  to  furnish  proper  forms, 
negligently  or  wilfully,  misled  said  J.  M.  W.  and  prevented  him 
from  executing  and  filing  proper  forms,  and  if  you  believe  that 
said  W.  S.  was  therein  acting  as  authorized  agent  of  the  defend- 
ant, then  it  will  be  your  sworn  duty  to  bring  in  a  verdict  for 
the  plaintiff.1 

<  Brotherhood  of  R.  Trainmen  v. 
Walker,  165  Miss  698, 147  S  655. 
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§  2436.    Widow  of  policeman. 

The  plaintiff  must  recover  in  this  case,  if  she  recover  at  all, 
upon  the  theory  alleged  in  her  complaint,  and  she  cannot  recover 
upon  any  theory  except  the  theory  so  alleged  and  set  forth  in  her 
complaint.  Even  though  you  find  from  the  evidence  that  plain- 
tiff's decedent  died  while  in  the  service  of  the  police  department 
as  a  police  officer,  but  find  that  his  death  directly  resulted  from 
any  cause  other  than  that  alleged  in  the  complaint,  your  finding 
must  be  for  the  defendant. 

*  #     * 

If  you  find  that  H.  E.,  the  decedent  in  this  case,  bruised  his  feet 
by  repeatedly  dismounting  from  a  tall  horse,  dropping  from  the 
horse  to  the  pavement,  you  may  find  that  such  bruising  was  a 
violent  and  external  injury  within  the  meaning  of  the  law  gov- 
erning police  pensions. 

*  *     * 

If  you  find  from  the  evidence  that  H.  E.  sustained  an  injury 
to  his  feet,  and  if  you  further  find  that  said  injury  was  from 
external  and  violent  cause,  and  that  said  injury  was  sustained 
by  him  while  in  the  actual  discharge  of  his  duty  as  a  police 
officer  of  the  city  of  Indianapolis,  then  your  verdict  should  be 
for  the  plaintiff  in  this  case,  if  you  further  find  that  such  injury, 
directly  resulted  in  the  death  of  said  H.  E. 

*  *     * 

The  law  pertaining  to  police  pension  funds  provides  for  certain 
benefits  for  sickness,  death,  and  funeral  expenses  and  under  cer- 
tain conditions  limits  those  benefits  to  one  who  has  been  in  the 
police  service  for  a  period  of  five  years.  While  this  decedent 
had  not  reached  that  period  of  minimum  service,  yet  the  law  also 
provides  that  if  the  alleged  violent  external  injuries  were  received 
while  in  the  actual  discharge  of  the  officer's  duties,  benefits  due 
for  injury  or  death  shall  be  payable  regardless  of  the  length  of 
the  member's  service. 

So  if  you  find  in  this  case  that  H.  E.'s  death  directly  resulted 
from  the  injuries  as  alleged  in  the  complaint,  his  widow,  this 
plaintiff,  will  be  entitled  to  recover  notwithstanding  the  fact 
that  the  officer  had  not  served  the  five  years  mentioned  as  one 
of  the  other  conditions. 

*  *     * 

In  this  case  you  can  only  find  for  the  plaintiff  in  the  event 
you  find  from  the  evidence  that  decedent's  death  directly  resulted 
from  some  personal  injury  derived  from  a  violent  external  cause 
while  on  official  duty.  A  death  resulting  directly  from  such  cause 
is  one  where  there  is  no  intervening  or  outside  causes  discon- 
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nected  with  the  injury  or  injuries  received,  if  any,  and  where 
through  a  direct  line  of  causation  the  death  may  be  properly 
attributed  to  such  injury.  In  other  words,  a  death  resulting 
directly  from  a  certain  external  injury,  in  contemplation  of  the 
statutes  providing  for  the  benefits  sought  to  be  recovered  in  this 
action,  is  one  where  the  inducing  cause  or  the  act  or  acts  which 
set  in  motion  the  chain  of  circumstances  operating  in  continuous 
and  uninterrupted  sequence,  produced  such  death. 

If,  therefore,  you  find  under  the  evidence  and  the  instructions 
of  the  court  that  the  death  of  the  said  H.  E.  was  not  the  direct 
result  of  the  injury  alleged  to  have  been  received  to  his  feet, 
but  that  it  was  due  to  bronchial  pneumonia,  not  induced  by  nor 
in  any  way  attributable  to  the  said  injury  to  his  feet,  but  rather 
to  some  other  inducing  cause,  then  and  in  that  event  your  finding 
should  be  for  the  defendant. 


Under  the  issues  and  the  evidence  in  this  case  the  one  question 
for  you  to  determine  is  whether  or  not  the  plaintiff's  decedent, 
H.  E.,  died  as  a  direct  result  of  a  personal  injury  or  injuries 
received  from  some  violent  external  cause  while  in  the  actual 
discharge  of  his  duty  as  a  police  officer.  In  the  first  place  you 
must  determine  from  the  evidence  whether  or  not  said  H.  E. 
received  the  injuries  to  his  feet  while  in  the  discharge  of  his 
official  duties  as  alleged  in  the  complaint  and  if  so  whether  such 
injury,  or  injuries,  directly  caused  his  death.  If  you  find  from 
the  evidence  either  that  he  did  not  receive  such  injuries  as 
described  in  the  complaint  or  that  such  injury  or  injuries  were 
not  the  direct  cause  of  his  death,  then  in  either  event  plaintiff 
cannot  recover  and  your  verdict  should  be  for  the  defendant.2 

2  Eads  v.  Trustees  of  Police  Pen- 
sion Fund,  Circuit  Court,  Marion 
County,  Indiana,  No.  46667. 
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§  2440.    Contracts  for  sale  of  practice* 
Kentucky. 

The  language  of  the  contract,  to  wit:  "The  said  C.  A.  agrees 
to  relinquish  his  office  for  the  practice  of  medicine  and  surgery 
to  the  said  A.  M.  W,,  party  of  the  second  part/'  simply  means 
that  he  was  to  vacate  said  office  and  leave  the  same  to  the  use  of 
the  defendant,  W.,  if  he  chose  to  occupy  it,  and  if  the  jury  believe 
from  the  evidence  that  said  C.  A.  was  able,  ready,  and  willing  to 
so  relinquish,  then  the  law  is  for  the  plaintiff,  and  the  jury  will 
so  find. 


The  measure  of  damages  in  this  cause  is  the  difference  between 
the  contract  price  of  $3,500  to  be  paid  plaintiff  by  defendant,  W., 
under  the  contract,  and  the  market  value  of  said  property  at  the 
time  of  the  breach  of  said  contract  March  1, 19 — ,  and  when  sold 
by  plaintiff  in  March,  19 — ,  not  exceeding  $500,  the  amount 
claimed  in  the  petition.1 

New  York. 

If  the  jury  believe  from  the  evidence  that  defendant  entered 
into  an  agreement  with  the  plaintiff,  on  a  sufficient  consideration, 


1  Wallingf  ord  v.  Aitkins,  24  KyL 
1995,  72  SW  794. 

See  also  Graver  v.  Acme  Harvester 
Co.,  209  111  483,  70  NE  1047;  Mitchell 


v.  Branham,  104  MoApp  480,  79  SW 
739. 
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not  to  practice  medicine  or  surgery  within  the  limits  designated 
in  the  declaration,  and  that  the  contract  entered  into  between 
defendant  and  plaintiff  prohibited  the  compounding  of  medicine 
or  advising  or  visiting  any  person  sick  or  disabled  or  performing 
any  act  by  the  laws  of  the  state  required  to  be  done  by  a  person 
qualified  to  practice  medicine  or  surgery  and  if  the  jury  believe 
from  the  evidence  that  the  defendant  attended  with  other  phy- 
sicians upon  a  person  in  extremis,  but  charged  no  fee  for  this 
service,  and  that  defendant  occasionally  recommended  certain 
patent  medicines  to  persons  coming  to  a  drug  store  in  which  he 
was  interested,  the  jury  are  instructed  that  such  acts  do  not 
constitute  a  violation  of  defendant's  agreement.2 

§  2441.    What  constitutes  employment  of  physician. 

The  fact  that  a  physician  responds  to  a  call  for  his  professional 
services  does  not  necessarily  constitute  an  employment,  unless 
some  act  is  done  or  advice  given  by  the  physician  which  indicates 
an  intention  on  his  part  to  enter  upon  the  employment.  He  may 
absolutely  refuse  this  employment,  if  he  sees  fit.  But  when 
any  act  is  done,  or  advice  given,  that  may  reasonably  be  con- 
strued into  indicating  an  active  entering  upon  the  employment, 
then  the  liability  of  the  physician  attaches,  and  he  may  be  held 
responsible  for  his  negligence  or  lack  of  skill,  as  you  are  else- 
where herein  instructed.3 

§  2442.     Care  and  skill  to  be  exercised  by  physician  or  surgeon. 

Alabama. 

If  you  are  reasonably  satisfied  from  the  evidence  that  the  de- 
fendant contracted  with  the  plaintiff  to  perform  an  operation 
upon  the  plaintiff  for  appendicitis,  then  the  law  required  of  the 
defendant  to  use  such  reasonable  and  ordinary  care,  skill,  and 
diligence  as  surgeons  in  the  same  general  neighborhood  and  in 
same  general  line  of  practice,  and,  if  you  are  further  reasonably 
satisfied  from  the  evidence  that  defendant  left  a  part  of  needle 
in  the  body  of  plaintiff,  then  your  verdict  should  be  for  the 
plaintiff  unless  the  defendant  reasonably  satisfies  you  from  the 
evidence  that  the  defendant  exercised  the  care  required  of  him 
by  law,  as  above  set  out.4 

Giiman'  14°  OT 
24  wash  •* 


Malpractice,  see  Aspy  v.  Botkins,         «  Sellers  T.  Noah,  209  Ala  103,  95 
160   Ind   170,  66  NE  462;   White-     S  167. 
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California. 

(1)  The  court  instructs  the  jury  that  the  question  of  whether 
Dr.  D.  was  negligent  in  his  treatment  of  Mr.  A.  was  to  be  deter- 
mined by  finding  whether  or  not  he  possessed  and  used  that 
degree  of  skill  and  learning  possessed  and  used  by  physicians 
of  the  same  school  practicing  in  the  same  or  similar  localities.5 

(2)  The  plaintiff  in  this  action  is  limited  to  the  allegation 
of  negligence  which  he  makes  in  this  complaint.    He  can  recover 
on  no  other  ground.     The  only  charge  is  that  the  defendants 
negligently  left  a  sponge  in  the  abdomen  of  R.  C.    There  is  no 
claim  that  defendants  were  unskilled  or  that  they  negligently 
used  any  improper  kind  or  type  of  sponge  or  one  not  provided 
with  rings  or  hemostats.6 

Colorado. 

In  considering  whether  the  defendant,  in  his  diagnosis,  care 
and  treatment  of  plaintiff's  injured  arm,  exercised  ordinary  care 
and  skill,  the  jury  may  not  set  up  a  standard  of  their  own,  but 
must  be  guided  in  that  regard  solely  by  the  testimony  of  physi- 
cians ;  and  if  they  are  unable  to  determine  from  the  testimony  of 
physicians  what  constitutes  ordinary  care  and  skill  under  the 
circumstances  of  this  case,  then  there  is  a  failure  of  proof  upon 
the  only  standard  for  their  guidance,  and  the  evidence  is  insuf- 
ficient to  warrant  any  verdict  for  the  plaintiff.7 

Illinois. 

If  the  jury  believe,  from  all  the  evidence  in  the  case,  that 
the  plaintiff,  having  broken  his  leg,  employed  the  defendant  as 
his  physician  and  surgeon,  to  set  and  attend  to  the  same,  and  that 
the  defendant,  holding  himself  out  as  a  physician  and  surgeon, 
undertook  and  entered  upon  such  employment,  and  for  a  con- 
siderable time  had  charge  of  the  same,  then  the  plaintiff  was 
entitled  to  receive  the  care,  attention  and  skill  of  an  ordinarily 
skilled  physician  and  surgeon.8 

Indiana. 

A  physician  or  surgeon  is  not  bound  to  use  any  particular 
method  of  treatment,  and  if  among  physicians  and  surgeons  of 
ordinary  skill  and  learning,  more  than  one  method  of  treatment 
is  recognized  as  proper,  it  is  not  negligence  for  the  defendant 
to  adopt  either  of  such  methods;  and  the  fact,  if  it  is  a  fact, 
that  some  other  method  of  treatment  existed,  or  some  other 

5  Dameron  v.  Ansbro,  39  CalApp  7  McGraw   v.   Kerr,    23   ColoApp 
289,  178  P  874.  163,  128  P  870. 

6  Ales  v.  Ryan  (CalApp),  47  P2d  8  Kendall  v.  Brown,  86  111  387. 
771. 
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physician  or  surgeon  testified  in  this  case  that  he  might  or 
would  have  used  or  advised  the  other  or  different  methods, 
does  not  of  itself  establish  or  tend  to  establish  negligence,  or 
improper  examination  or  treatment  on  the  part  of  the  defendant. 
But  it  is  for  you  to  determine  from  all  the  evidence  whether  there 
was  under  the  circumstances  of  this  case  more  than  one  proper 
method  of  treatment,  and  if  so  whether  defendant  in  his  said 
treatment  of  plaintiff  used  either  or  any  of  such  methods.9 

Iowa. 

Physicians  and  surgeons  are  required  to  use  ordinary  skill  and 
diligence,  only  the  average  of  that  possessed  by  the  profession 
as  a  body,  and  not  by  the  thoroughly  educated  only,  having 
regard  to  the  improvements  and  advanced  state  of  the  profession 
at  the  time  of  the  treatment. '  ° 

Kentucky. 

If  you  believe  from  the  evidence  that  the  defendant,  after 
the  plaintiff  engaged  his  professional  services  to  treat  his  injured 
arm,  failed  to  exercise  ordinary  care  and  skill  in  such  treatment 
as  the  exigencies  of  the  case  required,  or  to  use  such  ordinary 
proper  treatment  as  the  defendant  might  have  discovered  to 
have  been  necessary  by  the  use  of  ordinary  care  and  skill  in  the 
examination  of  the  injured  arm,  and  that,  by  reason  of  such 
lack  of  ordinary  care  and  skill  upon  the  part  of  the  defendant, 
if  any,  plaintiff  has  been  damaged,  then  the  law  is  for  the 
plaintiff  and  you  will  so  find.1 ' 

Maine. 

A  physician  impliedly  agrees  with  his  patient  that  he  possess 
that  reasonable  degree  of  learning  and  skill  in  his  profession 
which  is  ordinarily  possessed  by  other  physicians  under  like 
conditions  [in  the  same  locality]  ;  that  he  will  use  his  best  skill 
and  judgment  in  diagnosing  his  patient's  disease  or  ailment  and 
in  determining  the  best  mode  of  treatment,  and  that  he  will 
exercise  reasonable  care  and  diligence  in  the  treatment  of  the 
case.  He  does  not  warrant  favorable  results.  If  he  possesses 
ordinary  skill,  uses  ordinary  care  and  applies  his  best  judgment, 
he  is  not  liable  for  mistakes  in  judgment.  Whether  a  physician 
was  negligent  in  making  a  diagnosis,  must  be  determined  in  the 
light  of  conditions  existing  and  facts  known  at  the  time  thereof. 


9Dugdale    v.    Holman,     Circuit          loPeck  v.  Hutchinson,  88  la  320, 
Court,  Marion  County,  Indiana,  No.      55  NW  511. 

41071.  ' '  Hoover  v.  McCormick,  197  Ky 

509,  247  SW  718. 
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It  is  the  duty  of  the  patient  to  follow  the  reasonable  instruc- 
tions and  submit  to  the  reasonable  treatment  prescribed  by  his 
physician  or  surgeon.  If  he  fails  in  his  duty,  and  his  negligence 
directly  contributes  to  the  injury,  he  cannot  maintain  an  action 
for  malpractice  against  his  physician  or  surgeon,  who  is  also 
negligent  in  treating  the  case. ' 2 

Massachusetts. 

If  you  find  that  proper  treatment  of  deceased  required  that 
the  leg  be  immobilized,  that  is  held  rigid;  that  the  defendant, 
Dr.  B.,  in  attempting  to  accomplish  immobilization,  placed  upon 
the  limb  of  the  deceased  improper  splints,  or  carelessly  permitted 
the  splints  to  become  loose,  and  if  the  result  of  that  was  that 
the  fractured  ends  of  the  bone  injured  the  tissues,  which  caused 
the  septic  condition,  then  you  may  find  that  the  defendant, 
Dr.  B.,  is  liable  for  the  septic  condition  and  its  consequences.13 

Minnesota. 

(1)  ...  You  are  instructed  as  a  matter  of  law  that  the  rela- 
tionship of  physician  and  patient  is  established  in  this  case,  be- 
tween the  plaintiff  M.  M.  and  the  defendant  Dr.  R.  T.  The  term 
"malpractice"  means  bad  practice,  or,  more  definitely,  it  means 
the  failure  of  a  physician  and  surgeon  to  exercise  the  care  and 
professional  skill  usually  exercised  by  the  ordinary  member  of 
his  profession  in  good  standing  in  the  same  or  similar  locality. 
Either  the  want  of  such  care  or  the  absence  of  such  skill  may 
be  sufficient"  to  constitute  malpractice. 

The  duty  to  exercise  this  degree  of  skill  and  care  continues 
until  the  relation  of  doctor  and  patient  is  ended,  either  by  the 
discharge  of  the  doctor  by  the  patient,  or  the  proper  discharge 
of  the  patient  by  the  doctor  from  further  treatment  by  him. 

It  is  the  duty  of  a  physician  to  act  with  the  utmost  good  faith 
towards  his  patient,  and  to  advise  him  fully  as  to  his  condition, 
and  as  to  the  proper  care  and  treatment  of  his  injuries.  A 

1 2  Josselyn  v.  Dearborn,  143  Me  was  sufficient  to  cover  that.    How- 

328,  62  A2d  174.  ever,  the  language  contained  in  the 

In  the  case  cited,  the  first  part  of  brackets  has  been  inserted  by  the 

the  foregoing-  instruction,  in  respect  editor. 

to  the  duty  and  care  required  of  a  As  to  the  last  part  of  the  fore- 
doctor,  was  approved.  Defendants'  going  instructions,  with  reference 
counsel  claimed  error  in  the  failure  to  the  duty  of  the  patient,  the  trial 
of  the  trial  court  to  give  a  requested  court  refused  a  different  instruction 
instruction  to  the  effect  that  the  requested,  which  the  reviewing  court 
locality  of  the  practice  is  important  held  was  too  broad.  The  instruction 
in  determining  the  degree  of  skill  contained  herein  is  based  on  the  rule 
and  care  required.  The  reviewing  quoted  by  the  reviewing  court, 
court  held  that  the  term  "like  condi-  !  3  Kos  v.  Brault,  250  Mass  467, 
tions"  contained  in  the  instructions  146  NE  16. 
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surgeon  is  not  required  to  insure  the  improvement  or  repair  of 
the  condition  which  he  undertakes  to  treat.  And,  he  is  not  to  be 
charged  with  malpractice  simply  because  he  is  unable  to  remove 
all  the  effects  of  an  accident  and  restore  the  patient  to  his  former 
condition. 

The  law  requires  only  that  a  physician  or  surgeon  exercise 
the  care  and  professional  skill  usually  exercised  by  the  ordinary 
members  of  his  profession  in  good  standing  in  the  same  or  simi- 
lar locality. 

A  physician  entitled  to  practice  his  profession,  possessing  the 
requisite  qualifications  and  applying  his  skill  and  judgment  with 
due  care  is  not  ordinarily  liable  for  damages  consequent  upon  an 
honest  mistake,  or  an  error  of  judgment  in  making  a  diagnosis 
or  in  prescribing  treatment  where  there  is  reasonable  doubt  as 
to  the  nature  of  the  physical  conditions  involved  or  as  to  what 
should  be  done  in  accordance  with  recognized  authority  and  good 
current  practice. 

Where  under  the  usual  practice  of  the  profession  different 
courses  of  treatment  or  procedure  may  properly  and  reasonably 
be  applied,  the  practitioner  has  a  right  to  use  his  best  judgment 
as  to  the  manner  and  means  of  treatment  and  procedure,  and  he 
will  not  be  liable  in  an  action  for  malpractice  so  long  as  his  con- 
duct is  not  inconsistent  with  ordinary  skill  and  care  under  the 
circumstances,  though  there  were  other  procedures  or  types  of 
treatment  available. ' 4 

(2)  It  is  the  claim  of  plaintiff  that  defendants  did  not  exer- 
cise reasonable  care  in  the  treatment  of  the  fracture,  while  it  was 
healing ;  particularly  in  that  they  failed  to  keep  the  leg  stretched 
out  in  proper  alignment  and  because  of  this  lack  of  reasonable 
care  plaintiff's  leg  became  bowed  and  the  foot  inverted  or  turned 
in. 

The  defendants  claim  that  they  properly  reduced  the  fracture, 
used  the  proper  method  of  caring  for  the  leg  while  the  bones  were 
knitting,  and  used  reasonable  care  in  treating  the  leg,  and  that 
the  present  condition  of  the  leg  is  due  to  causes  over  which  they 
had  no  control. 

A  physician  or  surgeon  is  not  an  insurer  that  he  will  effect 
a  cure.  He  is  held  to  a  reasonable  amount  of  diligence  and  skill 
and  is  liable  only  for  injuries  that  result  from  his  neglect  to 
exercise  that  degree  of  care  and  skill.  So  then,  I  repeat,  a 
physician  and  surgeon  is  held  to  a  reasonable  amount  of  diligence, 
care  and  skill  and  is  liable  only  for  injuries  that  result  from  his 
neglect  to  exercise  such  degree  of  care  and  skill. ' 5 

1 4  Manion  v.  Tweedy,  257  Minn  * 5  Schanil  v,  Branton,  181  Minn 
59,  100  NW2d  124.  381,  232  NW  708. 
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Missouri. 

(1)  If  you  find  and  believe  from  the  evidence  that  defendant 
was  employed  to  treat  and  set  plaintiff's  fractured  leg,  and  that 
defendant  failed  to  set  said  fracture,  and  the  broken  bone  of 
said  leg  in  natural,  normal  alignment,  and  said  broken  bones 
in  proper  relation  to  each  other,  and  failed  to  splint  said  broken 
bones  and  leg,  and  failed  to  apply  any  other  method  or  device 
to  cause  said  fractured  bones  to  unite  in  normal  and  usual 
alignment,  and  permitted  said  fractured  bone  to  remain  in  dis- 
alignment,  and  thereby  grow  together  out  of  normal  and  proper 
relation  to  each  other;  and  if  the  jury  further  find  and  believe 
from  the  evidence  that  in  so  doing  and  in  thus  setting  and  treat- 
ing plaintiff's  leg,  if  he  did  so  set  and  treat  same,  defendant 
failed  and  neglected  to  exercise  such  reasonable  skill  and  dili- 
gence as  is  ordinarily  exercised  and  used  in  the  practice  of  the 
profession  of  defendant  by  those  who  practice  under  like  condi- 
tions, and  that  as  a  direct  result  thereof  plaintiff's  leg  became 
crooked,  crippled,  and  deformed,  then  your  verdict  will  be  for 
the  plaintiff. 1 6 

(2)  It  is  admitted  that  defendant  as  a  surgeon  undertook, 
on  November  13,  19 — ,  to  operate  on  the  plaintiff  and  remove 
a  fibroid  tumor  and  remove  the  uterus,  and  the  court  instructs 
you  that  in  performing  this  operation  it  became  and  was  his 
duty  to  exercise  reasonable  skill  and  care,  as  an  ordinarily  skil- 
ful and  careful  surgeon  is  accustomed  to  exercise  and  use  in  like 
surgical  operations  under  like  circumstances.17 

Montana. 

You  are  instructed  that  plaintiff  in  this  case  can  place  no 
reliance  upon  the  manner  in  which  the  drugs  were  kept  or 
labeled  in  the  room  in  the  hospital  where  the  irrigation  in 
question  was  given.  The  court  instructs  you  that  there  is  no 
evidence  of  negligence  in  that  regard.18 

Nebraska. 

One  who  holds  himself  out  to  the  world  as  a  physician  and 
surgeon  impliedly  contracts  that  he  possesses  the  skill  properly 
to  practice  his  specialty.  He  is  bound,  therefore,  in  the  dis- 
charge of  his  duties,  to  use  ordinary  care,  diligence  and  skill, 
according  to  the  circumstances  of  the  case.  * 9 

Ohio. 

Ladies  and  gentlemen  of  the  jury,  I  charge  you  as  a  matter 
of  law  that  a  physician  has  the  right  to  leave  temporarily  his 

1  6  Wojcieehowski  v.  Coryell  (Mo  l  B  Simons  v.  Jennings,  100  Mont 

App),  217  SW  638.  55,  46  P2d  704. 

1 7  Krinard  v.  Westerman,  279  Mo  ' 9  Sieber  v.  Weiden,  17  Neb  582, 

680,  216  SW  938.  24  NW  215. 
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practice,  if  he  makes  provision  for  the  attendance  of  a  competent 
physician  upon  his  patients.  If  he  notifies  a  patient  that  he  is 
going  away,  and  indicates  who  will  attend  him  in  his  stead,  no 
neglect  can  be  imputed  to  him,  but  a  physician  who  leaves  a 
patient  in  a  critical  stage  of  the  disease  without  reason,  or  suf- 
ficient notice  to  enable  the  party  to  procure  another  medical 
attendant,  is  guilty  of  culpable  dereliction  of  duty,  and  is  liable 
to  respond  in  damages.20 

Oregon. 

(1)  The  care  and  skill  that  a  surgeon  would  use  in  the  prac- 
tice of  his  profession  should  be  proportionate  to  the  character 
of  the  injury  he  treats,  within  the  limits  of  ordinary  skill  and 
knowledge,  and  in  the  light  of  the  advanced  state  of  the  science 
at  the  time  of  treatment ;  and  if,  under  the  evidence  in  this  case, 
under  the  rule  of  law,  as  I  have  given  the  same  to  you,  it  should 
appear  by  the  preponderance  of  the  evidence  that  the  defend- 
ants, undertaking  the  care  and  treatment  of  plaintiff's  arm,  did 
not  give  to  him  the  ordinary  skill  and  knowledge  which  is  pos- 
sessed by  the  average  of  the  profession  making  a  specialty  of 
surgery,  then  the  plaintiff  would  be  entitled  to  recover  some 
damages  at  your  hands,  in  case  you  should  find  that  he  had 
suffered  any  damages  traceable  to  the  fact  of  the  neglect  or 
unskilful  treatment  on  the  part  of  the  defendants  in  the  treat- 
ment of  his  arm.2 1 

(2)  The  degree  of  care  and  skill  and  diligence  required  of 
physicians  and  surgeons  is  that  care,  skill,  and  diligence  which 
is  ordinarily  possessed  by  the  average  members  of  the  profes- 
sion in  good  standing  in  similar  localities,  regard  being  had  to  the 
state  of  medical  science  at  that  time.22 

Wisconsin. 

(1)  The  defendant  being  a  physician  and  surgeon,  and  as 
such  called  to  prescribe  for  and  professionally  treat  the  plaintiff, 
he  was  bound  to  bring  to  her  aid  and  relief  such  skill  as  is 
ordinarily  possessed  and  used  by  physicians  and  surgeons  in  the 
vicinity  or  locality  in  which  he  resides,  having  regard  to  the 
advanced  state  of  the  profession  at  the  time  of  the  treatment.23 

20  Bartolas  v.  Coleman,  27  OhApp  clearly  indicates  that  in  several  re- 

119,  161  NE  20.  spects  it  is  foreign  to  them." 

While     the     specially     requested  2I  Beadle  v.  Paine,  46  Or  424,  80 

charge   above   was  refused   hy  the  P  903. 

trial   court,   the    Court  of   Appeals  22  Beadle  v.  Paine,  46  Or  424,  80 

commented  as  follows:  "While  sound  P  903. 

as  to  a  particular  set  of  facts,  yet  23  Gates  v.  Fleischer,  67  Wis  504, 

an  examination  of  the  proven  facts  30  NW  674. 
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(2)  A  physician  and  surgeon  is  not  an  insurer  or  guarantor 
of  a  cure.    If  the  treatment  in  this  case  was  such  as  physicians 
or  surgeons  of  ordinary  knowledge  and  skill,  of  the  same  school 
of  medicine  and  practicing  in  the  same  vicinity,  would  have  ex- 
ercised under  the  same  or  similar  circumstances,  then  the  fact 
that  a  bad  result  followed  from  the  treatment,  if  you  find  that 
that  was  the  fact,  is  not  in  itself  alone  sufficient  to  charge  the 
defendants  or  either  of  them  with  negligence.24 

(3)  You  are  instructed  that  if  you  find  from  all  the  credible 
evidence  in  the  case  that  the  school  of  medicine  recognized  more 
than  one  method  of  diagnosis  or  treatment  of  the  condition 
which  affected  the  plaintiff's  right  foot,  it  (the  defendant)  was 
not  required,  at  its  peril,  to  select  one  or  the  other  of  such 
methods  and  was  at  liberty  to  select  either  of  said  methods  and 
may  not  be  considered  wanting  in  the  required  degree  of  care 
and  skill  merely  because  expert  witnesses  give  their  opinion 
that  some  other  method  would  have  been  preferable.25 

§  2443.     Error  of  judgment;  emergency. 
Michigan. 

In  determining  the  extent  to  which  the  outer  wall  of  the 
bladder  could  be  cut  with  safety  in  order  that  all  of  the  cervix 
and  the  scar  tissue  attached  to  it  should  be  removed,  there  is 
a  certain  realm  in  which  the  defendant  was  obliged  to  exercise 
and  act  in  accordance  with  his  best  judgment,  having  in  mind 
on  the  one  hand  the  desirability  of  removing  all  of  the  tissue 
which  it  was  suspected  might  be  or  become  cancerous,  and  on 
the  other  hand  the  health  and  safety  of  the  patient  and  the 
danger,  under  the  conditions  observable  at  the  time,  of  punctur- 
ing the  walls  of  her  bladder  or  of  unduly  weakening  the  same. 
If  the  defendant,  being  possessed  of  ordinary  skill  and  knowledge 
as  I  shall  hereafter  define  those  terms  to  you,  and  in  the  exercise 
of  that  ordinary  skill,  knowledge,  and  judgment,  so  cut  the  wall 
of  plaintiff's  bladder,  and  afterwards  the  fistula  developed  spon- 
taneously either  by  force  of  coughing,  vomiting,  or  other  extra- 
ordinary force  or  pressure  not  administered  by  the  defendant, 
or  if  said  fistula  afterwards  developed  through  some  diseased 
or  infected  condition  of  the  wall  of  plaintiff's  bladder,  there 
would  be  no  liability  upon  the  defendant,  and,  if  such  should  be 
found  by  you  to  be  the  fact,  your  verdict  would  be  for  the 
defendant.26 

24  DeBruine  v.  Voskuil,  168  Wis  26  Sampson  v.  Veenboer,  252  Mich 
104,  169  NW  288.  660,  234  NW  170. 

25Treptau   v.    Behrens    Spa,    247 
Wis  438,  20  NW2d  108. 
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Missouri. 

The  employment  of  the  defendant  by  plaintiff  was  not  for 
extraordinary  diligence  and  care,  and  defendant  cannot  be  made 
responsible  in  damages  for  errors  in  judgment,  or  mere  mistakes 
in  matters  of  doubt  or  uncertainty,  provided  he  exercised  and 
used  in  the  treatment  of  the  plaintiff  such  reasonable  skill  and 
diligence  as  is  ordinarily  exercised  and  used  in  the  practice  of 
the  profession  of  defendant  by  those  who  practice  under  like 
conditions.27 

Wisconsin. 

An  honest  mistake  of  judgment,  if  that  judgment  was  formed 
with  due  care  and  skill,  does  not  render  the  defendant  liable  for 
the  consequences.  If  what  was  done  was  in  all  respects  in  ac- 
cordance with  the  common  practice  under  all  the  circumstances 
involved,  you  must  find  for  the  defendant  on  the  issue  of  negli- 
gence.28 

§  2444.    Care  to  be  exercised  by  specialists. 

Ohio. 

You  are  instructed  that  a  physician  holding  himself  out  as 
having  special  knowledge  and  skill  in  the  treatment  of  a  par- 
ticular disease  is  bound  to  bring  to  the  discharge  of  his  duty 
to  a  patient  employing  him  as  such  specialist  to  treat  such 
disease,  not  merely  the  ordinary  degree  of  care  and  skill  pos- 
sessed by  general  practitioners,  but  that  special  degree  of  care, 
skill  and  knowledge  possessed  by  physicians  who  are  specialists 
in  the  treatment  of  such  disease  in  similar  localities,  having 
regard  to  the  present  state  of  medical  and  scientific  knowledge 
at  the  time  of  treatment.29 

Oregon. 

As  to  specialists  of  any  department,  the  rule  would  be  that 
specialists  in  the  practice  of  surgery  are  bound  to  bring  to 
the  discharge  of  their  duty  in  the  treatment  of  plaintiff's  arm, 
as  such  specialists,  that  degree  of  care,  skill,  and  knowledge 
which  is  ordinarily  possessed  by  practitioners  devoting  special 
attention  and  study  to  the  same  branch  in  similar  localities, 
having  regard  to  the  present  state  of  medical  science.30 

Washington. 

By  undertaking  professional  service  to  a  patient,  a  physician 
and  surgeon  specializing  in  a  particular  branch  of  the  medical 

27  Wheeler  v.  Bowles,  163  Mo  398,  29  Pantazatos  v.  Jelm,  17  OhApp 
68  SW  675.  258,  32  OCA  549,  35  CD  844. 

28  Host  v.  Koberts,  180  Wis  207,  30  Beadle  v.  Paine,  46  Or  424,  80 
192  NW  38.  P  903. 
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and  surgical  science  impliedly  represents  that  he  possesses  and 
will  exercise,  and  the  law  places  upon  him  the  duty  to  possess 
and  exercise,  that  degree  of  skill  and  learning  ordinarily  pos- 
sessed and  exercised  by  a  physician  specializing  in  the  same  line 
of  practice  and  practicing  in  this  or  similar  communities.  If  he 
fails  to  possess  such  skill  or  knowledge,  or,  possessing  it,  fails  to 
exercise  it  with  reasonable  care,  he  is  guilty  of  malpractice  and  is 
liable  in  damages  to  anyone  who  may  be  injured  or  damaged  as 
a  proximate  result  thereof.3 ' 

§  2445.    Meaning  of  prescription. 

If  the  insured  went  to  one  of  those  physicians  and  received 
from  him  a  medicine  as  a  physician,  for  the  purpose  of  assistance 
and  relief  in  a  difficulty  under  which  he  was  then  suffering  or 
supposed  to  be  suffering,  then  it  is  a  prescription  within  the 
meaning  of  the  law.32 

§  2446.     Effect  of  incorrect  diagnosis. 

The  burden  is  upon  the  plaintiff  to  prove  by  a  fair  prepon- 
derance of  the  evidence  that,  notwithstanding  an  incorrect  diag- 
nosis and  failure  to  advise  the  proper  treatment,  a  different 
result  would  have  followed,  and  there  would  have  been  a  better 
recovery  if  there  had  been  an  operation  within  a  reasonable 
time.33 

§  2447.    Physician  dismissed. 
Indiana. 

The  court  instructs  the  jury  that  where  a  physician  and 
surgeon  is  dismissed  from  the  treatment  of  a  case  and  is 
succeeded  by  another  physician,  whose  employment  constitutes 
a  new  and  independent  contract,  the  first  physician  and  surgeon 
is  not  liable  for  the  negligence  or  want  of  skill,  if  any,  of  the 
succeeding  physician,  and  is  not  liable  for  the  treatment  rendered 
or  damage  or  injury,  if  any,  produced  by  said  succeeding  physi- 
cian. The  defendant  in  this  case  is  in  no  way  responsible  for 
the  burn  to  plaintiff's  hand  or  for  any  of  the  consequences 
of  said  burn. 

3  •  Dinner  v.  Thorp,  54  Wash2d  90,  of  a  'prescription'  was  entirely  cor- 

338  P2d  137.    This  instruction  is  a  rect,  nor,  even  if  a  word  in  common 

modification  to  correct  the  deficiency  use  was  explained,  was  there  reason 

of  the  instruction  as  actually  given,  why  the  judge  should  not  define  it  in 

32  Cobb   v.    Covenant   Mut.   Ben.  answer  to  the  request  if  he  gave 

Assn.,   153   Mass  176,   26   NE   230,  them  an  accurate  definition." 

10  LRA  666,  25  AmSt  619.   The  re-  33  Nelson   v.    Farrish,    143    Minn 

viewing  court  said:   "The  definition  368,  173  NW  715. 
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But  it  is  for  you  to  determine  from  all  the  evidence  in  the 
case  whether  there  was  any  negligence  or  want  of  skill  on 
the  part  of  the  succeeding  physician  in  his  treatment  of  plaintiff's 
hand  and  arm  which  proximately  caused  or  contributed  to  plain- 
tiff's injuries.34 

Missouri. 

If  the  shoulder  joint  of  the  plaintiff  was  properly  set  and 
treated  by  defendant  when  called  upon  to  treat  plaintiff  for 
dislocation  of  the  shoulder,  as  charged,  and  the  shoulder  joint 
slipped  out  of  place,  that  is,  was  redislocated,  after  the  patient 
was  dismissed,  then  the  plaintiff  cannot  recover  herein,  and 
the  verdict  must  be  for  defendant.35 

§  2448.    Duty  to  call  physician  as  witness. 

It  is  admitted  by  the  plaintiff  that  Dr.  T.  was  the  physi- 
cian who  treated  her  for  her  injuries  and  that  he  has  been 
present  in  this  court-room  as  witness  in  this  cause,  and  the 
plaintiff  has  failed  to  introduce  him  and  examine  him  as  to  her 
alleged  injuries,  and  you  are  authorized  in  determining  the 
issues  in  this  case  to  take  this  fact  into  consideration  and  give 
it  such  weight  as  you  may  deem  it  entitled  to  receive  in  deter- 
mining the  seriousness  of  the  injury  sustained  by  plaintiff,  if 
any  injury  she  did  receive.36 

§  2449.    Use  of  X-ray  machine. 
Massachusetts. 

In  the  treatment  of  a  broken  leg  the  taking  of  X-rays  in 
the  present  state  of  the  medical  science  is  an  essential  thing.37 

Oregon. 

It  was  not  negligence  of  the  defendants,  or  lack  of  proper 
skill  on  their  part,  for  them  not  to  have  an  X-ray  machine,  or 
for  them  not  to  use  the  same  in  the  treatment  of  plaintiff's 
arm,  unless  such  machine  was  usually  employed  by  physicans 
and  surgeons  in  the  same  general  locality  in  which  the  defendants 
were  practicing  their  profession  or  in  similar  localities.38 

Wisconsin. 

If  you  believe  from  the  evidence  that  when  proper  care 
is  used  in  administering  the  X-ray  in  the  treatment  of  pustular 

34  Dug-dale    v.     Holman,     Circuit  36  Edwards  v.  St.  Louis  &  S.  F. 
Court,  Marion  County,  Indiana,  No.  R.  Co.,  166  MoApp  428,  149  SW  321. 
41071.  37  Shannon  v.  Ramsey,  288  Mass 

35  Wheeler  v.  Bowles,  163  Mo  398,  543,  193  NE  235. 

63  SW  675  3S  Beadle  v.  Paine,  46  Or  424,  80 

P  903. 
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acne  a  burning  of  the  patient  to  the  extent  here  shown  is  not 
likely  to  result,  under  all  the  conditions  here  involved,  then 
the  fact  that  plaintiff  was  so  burned  may  be  considered  by 
you  as  evidence  that  the  defendant  did  not  use  due  care,  skill, 
and  judgment  in  administering  the  X-ray  to  plaintiff;  but  in 
determining  the  fact  in  this  regard  you  must  also  consider  all 
the  testimony  of  the  physicians  testifying  as  to  proper  practice 
and  dosage,  and  decide  it  upon  all  the  evidence  in  the  case 
bearing  in  any  way  upon  the  point.39 

§  2450.     Consent  to  operation. 
Alabama. 

I  charge  you  that,  if  plaintiff  voluntarily  submitted  to  the 
operation,  that  is,  knew  it  was  about  to  be  performed,  and  made 
no  objection,  his  consent  is  to  be  presumed,  unless  he  was  the 
victim  of  a  false  and  fraudulent  representation;  this  last  fact 
to  be  made  reasonably  clear  in  the  evidence.40 

Nebraska. 

Consent  to  an  operation  will  be  presumed  from  voluntary 
submission  to  it,  and  the  burden  is  on  plaintiff  to  prove  the 
contrary. 

*     *     * 

The  defendant  had  no  right  to  make  any  other  or  different 
incision  in  the  foot  of  the  plaintiff  than  defendant  had  obtained 
permission  or  plaintiff  had  requested  him  to  make.4 ' 

§  2451.    Proximate  cause. 
Alabama. 

Unless  you  are  reasonably  satisfied  from  the  evidence  in 
this  case  that  the  infection  in  plaintiff's  arm  or  wrist  would 
not  have  resulted  if  proper  antiseptics  had  been  applied  prior 
to  July  11,  19 — ,  you  cannot  find  for  the  plaintiff.42 

Wisconsin. 

If  you  find  that  such  disabilities  or  ailments  from  which 
E.  T.  suffered  after  the  treatment  were  such  as  followed  as  a 
natural  and  probable  result  of  the  failure  of  the  agents  or 
employees  of  the  defendant  to  exercise  the  reasonable  care 

See  also  Aspy  v.  Botkins,  160  Ind          4O  Knowles  v.  Blue,  209   Ala  27, 
170,  66  NE  462;  Spaulding  v.  Bliss,      95  S  481. 
83  Mich  311,  47  NW  210.  4  '  Mosslander  v.    Armstrong,    90 

39  Host  v.  Roberts,  180  Wis  207,      Neb  774, 134  NW  922. 
192  NW  38.  42  Torrance    v.    Wells,    219    Ala 

384,  122  S  322. 
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and  skill  defined  in  the  first  question  (which  defines  the  degree 
of  care  and  skill  required),  and  if  you  find  that  they,  if  exer- 
cising such  care  and  skill  as  physicians,  ought  reasonably  to 
have  foreseen  that  disabilities  or  ailments  would  probably  and 
naturally  follow  from  their  failure  to  exercise  such  reasonable 
care  and  skill  (other  than  such  ailments  or  disabilities  as  would 
have  resulted  if  they  had  treated  E.  T.  with  such  reasonable 
care  and  skill),  then  you  will  answer  "Yes"  to  this  question;  if 
you  are  not  so  satisfied  then  you  will  answer  "No"  to  this 
question.43 

§  2452.     Contributory  negligence  of  patient. 

Ohio. 

If  you  shall  find  that  the  defendant  directed  the  plaintiff 
to  observe  absolute  rest,  as  a  part  of  the  treatment  to  said 
foot,  and  that  direction  was  such  as  a  surgeon  or  physician  of 
ordinary  skill  would  adopt  or  sanction,  and  the  plaintiff  negli- 
gently failed  to  observe  such  direction,  or  purposely  disobeyed 
the  same,  and  that  such  neglect  or  disobedience  proximately 
contributed  to  the  injuries  of  which  he  complains,  he  cannot 
recover  in  this  action,  though  he  may  prove  that  the  defendant's 
negligence  and  want  of  skill  also  contributed  to  the  injury.44 

Oregon. 

If  you  find  that  the  injury  of  which  plaintiff  complains  was 
caused  wholly  or  in  part  by  his  own  acts  or  negligence,  then 
he  cannot  recover.  It  is  the  duty  of  the  patient  to  observe 
and  follow  the  reasonable  directions  of  his  physician  and  surgeon. 
If  the  patient,  after  having  been  treated  for  some  time  by  the 
defendants,  upon  going  away  from  the  place  where  the  treatment 
had  been  given,  was  instructed  by  the  defendants  to  return 
for  further  treatment,  and  was  instructed  by  them  in  the  proper 
care  and  use  of  his  arm,  and  the  plaintiff  failed  or  neglected 
to  return  for  treatment,  and  used  his  arm  in  a  different  manner 
than  that  directed  by  the  defendants,  these  are  facts  for  you 
to  take  into  consideration,  with  the  other  facts  on  the  case, 
in  determining  whether  the  plaintiff  was  not  negligent.45 

§  2453.    Matters  to  be  proved  in  action  for  malpractice. 

Alabama. 

The  question  submitted  to  you  for  determination  in  this 
case  is  not  as  to  the  nature  of  the  injuries  received  by  the 

43  Treptau   v.   Behrens   Spa,    247          45  Beadle  v.  Paine,  46  Or  424,  80 
Wis  438,  20  NW2d  108.  P  903. 

44  Geiselman  v.  Scott,  25  OhSt  86. 
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plaintiff  and  the  present  condition  of  the  same,  but  whether 
the  defendant  was  possessed  of  reasonable  and  ordinary  skill, 
and  was  reasonably  and  ordinarily  diligent  in  his  efforts  to 
diagnose  and  properly  treat  the  plaintiff's  injuries.46 

California. 

Whether  or  not  Dr.  D.,  in  breaking  up  the  adhesions  in  the 
knees  of  Mr.  A.,  on  November  25,  19 — ,  exercised  ordinary 
care  and  skill  in  the  method  of  breaking  up  said  adhesions 
and  in  the  amount  of  force  used  therefor  are  questions  that 
you  must  look  solely  to  the  testimony  of  the  medical  and  surgical 
expert  witnesses  to  determine.47 

Indiana. 

Before  you  can  find  a  verdict  for  the  plaintiff  in  this  case 
you  must  find  from  a  preponderance  of  the  testimony  submitted 
in  this  case,  three  things,  as  follows:  First,  that  defendant 
did  not  with  ordinary  and  reasonable  care  and  skill  as  explained 
herein  treat  the  plaintiff;  second,  that  such  failure  so  to  treat 
with  reasonable  care  and  skill  as  defined  in  these  instructions 
resulted  in  the  injury  to  plaintiff  of  which  he  complains-;  and, 
third,  that  such  injury  is  proximately  due  to  such  an  alleged 
lack  of  ordinary  and  reasonable  care  and  skill  and  is  not  due 
to  some  other  cause.  A  failure  so  to  establish  any  of  these 
matters  requires  that  the  jury  find  a  verdict  for  the  defendant.48 

Iowa, 

The  burden  of  proof  is  upon  the  plaintiff;  and  in  order 
that  he  may  recover  in  this  case  he  must  prove,  by  a  prepon- 
derance of  the  evidence,  the  following:  First,  that  defendant 
did  not,  with  medical  skill  and  care,  properly  treat  plaintiff 
for  his  ailment;  second,  that  such  failure  so  to  treat  plaintiff 
with  reasonable  and  ordinary  skill,  as  defined  in  these  instruc- 
tions, resulted  in  the  injury  complained  of;  third,  that  said 
alleged  injury  is  due  to  the  lack  of  ordinary  skill  and  care, 
and  not  otherwise ;  and  fourth,  that  the  plaintiff  was  not  guilty 
of  negligence  contributing  to  such  injury.  And  a  failure  so  to 
establish  any  of  these  matters  requires  that  the  jury  shall  find 
a  verdict  for  the  defendant.49 

Massachusetts. 

In  regard  to  the  treatment  of  the  plaintiff  on  the  twenty- 
sixth  day  of  November,  now,  if  you  find  that,  beginning  the 

46  Hester  v.  Ford,  221   Ala  592,          48  Dugdale    v.    Hobnan,    Circuit 
130  S  203.  Court,  Marion  County,  Indiana,  No. 

47  Dameron  v.  Ansbro,  39  CalApp      41071. 

289,   178   P  874.  4»  Haradon  v.  Sloan,  157  la  608, 

138  NW  556. 
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eighteenth  day  of  November,  the  plaintiff  was  ill  with  pleurisy, 
pneumonia,  or  whatever  he  had  (you  are  the  judge),  and  he 
was  under  the  care  of  another  doctor  you  are  to  judge  and 
measure  the  degree  of  care  which  the  defendant  should  have 
exercised  with  regard  to  what  he  knew  about  the  condition  of 
the  patient  and  the  fact  that  he  was  undertaking  the  treatment ; 
in  other  words,  if  he  knew  that  the  sick  man  had  pneumonia 
or  pleurisy,  that  would  be  an  element  that  he  would  have  to 
take  into  consideration,  and  you  would  have  a  right  to  take 
into  consideration  what  was  the  measure  of  his  care  and  what 
was  the  standard  of  his  treatment  at  that  time.50 

Michigan. 

(1)  If  you  find  that  Dr.  K.  and  Dr.  S.  promised  to  return  to 
see  Mr.  F.  after  September  24,  and  never  did  so,  but  abandoned 
him  in  his  trouble,  and  damage  resulted  therefrom ;  and  if  you 
believe  that  such  action  is  not  in  accordance  with  the  usual  and 

ordinary  practice  of  physicians   and  surgeons   in  D and 

similar  localities,  then  you  may  find  that  the  defendant  is  liable 
for  such,  if  any,  damages  as  resulted  proximately  from  such 
abandonment.51 

(2)  What  then  specifically  is  it  necessary  that  the  plaintiff 
prove,  by  this  preponderance  of  evidence,  to  warrant  you  to  re- 
turn a  verdict 'in  her  favor?    There  are  four  separate  elements, 
each  of  which  it  is  incumbent  upon  the  plaintiff  to  establish  to 
your  satisfaction  by  a  fair  preponderance  of  the  evidence  to  jus- 
tify you  in  returning  a  verdict  in  her  behalf.  What  are  these  four 
elements?     First,  it  must  be  established  that  a  contract  was 
entered  into  between  the  mother  of  the  deceased  and  Dr.  S., 
by  which  it  was  agreed  that  a  general,  and  not  a  local  anesthetic 
was  to  be  administered,  and  that  cocaine  was  not  to  be  used; 
second,  it  must  be  established  by  a  fair  preponderance  of  the 
evidence  that  cocaine  was  used;  third,  it  must  be  established 
that  the  use  of  cocaine  upon  the  deceased  caused  his  death,  that 
the  administration  of  cocaine  was  the  real  cause  of  the  death; 
and,  fourth,  the  plaintiff   must   establish   damages   to   which 
she  is  entitled.    The  proof  of  these  four  separate  elements  is 
essential  by  a  fair  preponderance  of  the  evidence  to  warrant 
a  verdict  in  favor  of  the  plaintiff.    If  any  one  of  these  four 
elements  has  not  been  established,  your  verdict  should  pass  in 
favor  of  the  defendant.52 

*°  Boston  v.  Fountain,  267  Mass          52  Bishop  v.  Shurly,  237  Mich  76, 
196,  166  NE  736.  211  NW  75. 

s 1  Fortner  v.  Koch,  272  Mich  273, 
261  NW  762. 
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Missouri. 

If  you  shall  believe  from  the  evidence  that  K.  was  the  agent, 
servant,  or  employee  of  defendants,  and  that,  as  such  agent, 
servant,  or  employee,  said  K.  rendered  treatment  to  plaintiff, 
then  it  was  his  duty  to  treat  her  with  ordinary  care  and  skill ; 
and  if  you  shall  believe  from  the  evidence  that  while  he  was 
treating  her,  as  the  agent,  servant,  or  employee  of  defendants, 
he  violently  bruised,  bent,  twisted,  or  wrenched  plaintiff's  back 
or  spine  and  that  such  treatment  was  improper,  and  not  such 
as  an  ordinary,  careful  and  skilful  man  would  have  given  the 
plaintiff  under  the  circumstances,  you  will  find  that  defendants' 
treatment  of  the  plaintiff  by  said  K.,  as  their  agent,  servant, 
and  employee,  was  careless,  negligent,  and  unskilful. 

If  you  shall  believe  from  the  evidence  that  K.,  as  the  agent, 
servant,  and  employee  of  the  defendants,  did  carelessly,  negli- 
gently, and  unskilfully  treat  plaintiff,  as  defined  in  the  previous 
instructions  and  that  by  such  treatment  he  did  hurt,  bruise, 
and  injure  plaintiff  in  and  upon  her  back,  spine,  or  pelvic  organs, 
your  verdict  must  be  for  the  plaintiff.53 

§  2454.    Burden  of  proof. 

Alabama. 

If  you  are  reasonably  satisfied  from  the  evidence  that  the 
defendant  contracted  with  the  plaintiff  to  perform  an  operation 
upon  the  plaintiff  for  appendicitis,  and  that  in  the  performance 
of  said  operation  he  left  a  part  of  the  needle  in  the  body  of 
plaintiff,  then  the  law  casts  upon  the  defendant  the  burden 
of  showing  that  he  used  such  reasonable  and  ordinary  skill, 
care,  and  diligence,  as  physicians  and  surgeons  in  the  same 
general  neighborhood  and  in  the  same  general  line  of  practice 
ordinarily  used  and  exercised  in  such  operations.54 

Wisconsin. 

You  will  observe  in  these  instructions  and  in  reference  to 
each  of  the  questions,  I  have  indicated  the  party  upon  whom 
the  burden  of  proof  rests.  If  ten  or  more  of  your  number  are 
satisfied  by  a  preponderance  of  the  evidence  to  a  reasonable 
certainty  that  the  party  having  the  burden  of  proof  has  estab- 
lished his  or  her  contention,  then  you  should  answer  such  ques- 
tion or  subdivision  "Yes."  If  ten  or  more  of  your  number  are 
not  so  satisfied,  then  you  should  answer  such  question  or  sub- 
division "No."55 

«3Long;an  v.  Weltmer,  180  Mo  54  Sellers  v.  Noah,  209  Ala  103, 
322,  79  SW  655,  64  LRA  969,  103  95  S  167. 

AmSt  573.  65  Treptau  v.    Behrens   Spa,   247 

Wis  438,  20  NW2d  108. 
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§  2455,    Evidence  to  establish  malpractice.56 
§  2456.    Expert  testimony. 

In  this  case  you  are  necessarily  bound,  independent  of  every 
other  consideration,  to  adopt  the  testimony  of  the  physicians 
and  surgeons  who  have  testified  in  this  case,  in  determining 
whether  upon  the  facts  shown,  this  defendant,  in  making  the 
alleged  examination  and  treatment,  used  ordinary  skill  and  care 
and  used  proper  appliances,  and  if  you  find  from  a  preponderance 
of  such  evidence  that  defendant  did  use  ordinary  skill  and  care 
as  described  herein  and  proper  appliances  in  making  the  alleged 
examination  and  treatment  your  verdict  should  be  for  the 
defendant  no  matter  what  your  own  personal  views  based  on 
any  other  evidence  or  information  may  be. 

*     *     * 

Certain  physicians  and  surgeons  have  been  called  as  wit- 
nesses, who  have  not  professed  to  have  any  knowledge  as 
to  the  actual  facts  concerning  the  alleged  injuries  to  the  said 
plaintiff,  to  whom  were  propounded  questions  professing  to 
state  such  facts  and  to  describe  his  condition,  and  upon  the 
facts  included  in  such  questions  they  were  asked  to  express 
their  opinions,  the  one  way  or  the  other,  as  to  the  alleged 
negligence  of  the  defendant  in  his  treatment  of  plaintiff's  leg. 
The  weight  to  be  given  to  such  opinions  depends  upon  the  intel- 
ligence, capacity,  and  skill  of  such  physicians;  whether  or  not 
they  on  the  one  hand  exhibited  a  spirit  of  candor  and  fairness, 
or  upon  the  other  hand  an  inclination  to  serve  the  party  calling 
them,  in  giving  their  testimony ;  and  also  upon  the  fact  whether 
or  not  the  hypothetical  case  put  in  the  question  was  a  true 
and  fair  presentation  of  the  facts  in  this  case.  You  are  not 
to  assume  that  the  facts  stated  in  such  hypothetical  question 
were  true,  merely  because  they  were  stated  in  such  question. 
Upon  the  contrary,  you  are  not  to  take  them  as  true,  unless 
they  are  established  by  the  evidence ;  and  the  burden  of  proof 
rests  upon  the  party  assuming  a  state  of  facts  in  such  hypo- 
thetical question  to  prove  that  they  actually  existed;  and  if 
you  shall  believe  from  all  the  evidence  in  the  cause  that  material 
or  substantial  portions  of  the  facts  assumed  in  the  question 
did  not  in  point  of  fact  exist,  then  the  value  of  such  opinion 
is  destroyed. 

You  should,  therefore,  in  determining  what  weight  you  shall 
give  to  the  opinion  of  such  physicians,  consider  their  intelligence, 
capacity,  and  skill,  as  displayed  upon  the  witness  stand  while 
under  examination;  whether  or  not  they  exhibited  candor  and 

«6  See  §  2453,  supra. 
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frankness  in  giving  their  evidence,  and  whether  or  not  the  facts 
assumed  in  such  hypothetical  questions  were  fairly  established 
by  the  evidence  in  the  cause;  and  having  done  so,  and  having 
also  considered  all  the  other  evidence  in  the  cause,  under  the 
instructions  of  the  court,  determine  whether  defendant  was 
negligent  in  his  treatment  of  plaintiff's  said  leg.57 

§  2457.    Damages  far  malpractice. 
Indiana. 

(1)  If  you  find,  under  the  evidence,  that  the  plaintiff  is 
entitled  to  recover,  it  will  be  your  duty  to  assess  the  amount 
of  damages  which,  in  your  judgment,  she  should  recover  under 
the  evidence  in  the  case.    In  estimating  this  amount  you  may 
take  into  consideration  the  loss  of  time  occasioned  by  the  imme- 
diate effect  of  the  injury  complained  of.    You  may  further  take 
into  consideration  the  physical  and  mental  suffering  occasioned 
by  the  injury.     In  addition  you  may  consider  the  occupation 
of  the  plaintiff  other  than  that  of  housewife,  if  any  has  been 
shown,  and  her  ability  to  earn  money  in  such  other  occupation, 
and  she  will  be  entitled  to  recover  for  any  permanent  reduction 
in  her  power  to  earn  money  in  such  capacity  other  than  housewife 
by  reason  of  her  injuries.    The  amounts  of  these  several  elements 
of  damages,  if  any  you  find,  are  entirely  within  your  province, 
but  you  will,  however,  bear  in  mind  that  whatever  you  find 
on  the  question  of  damages,  you  can  give  no  damages  for  any 
loss  of  time  or  pain  or  suffering  of  the  plaintiff  prior  to  the 
time  the  plaintiff  was  attended  by  the  defendant  as  charged 
in  the  complaint,  if  you  find  she  was  so  attended.58 

(2)  In  fixing  the  damages  to  plaintiff,  in  the  event  that 
you  find  for  the  plaintiff,  the  court  instructs  you  that  you  can 
only  fix  such  damages  as  are  shown  by  the  evidence  in  this  case. 
You  are  not  permitted  to  speculate  on  what  plaintiffs  condition 
would  have  been  if  different  treatment  had  been  rendered  him, 
and  unless  the  evidence  shows,  by  a  fair  preponderance,  that 
a  different  result  would  have  been  produced  by  treatment  dif- 
ferent from  what  plaintiff  received  from  the  defendant,  then 
I  instruct  you  that  you  cannot  award  plaintiff  any  damages 
because  of  any  defect  or  deformity  in  plaintiff's  leg,  or  for  any 
loss  in  the  use  of  same,  or  on  account  of  plaintiff's  inability  to 
work  or  carry  on  his  usual  avocation. 

*     *     * 

If  you  find  from  the  evidence  and  under  the  foregoing  in- 
structions that  plaintiff  is  entitled  to  recover,  then  in  estimat- 

57  Potts  v.  Wright,  Circuit  Court,          8a  Herring  v.  Sharp,  Circuit  Court, 
Marion  County,  Indiana,  No.  44256.      Marion  County,  Indiana,  No.  41327. 
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ing  his  damages,  you  should  take  into  consideration  the  nature 
and  extent  of  his  injuries  received  from  defendant's  treatment 
or  lack  of  treatment  if  any ;  whether  they  are  permanent  or  tem- 
porary only;  his  loss  of  time,  if  any  has  been  shown  by  the 
evidence ;  any  mental  or  physical  pain  and  suffering  he  may  have 
endured  therefrom;  also  any  expense  he  incurred  for  medical 
and  surgical  services  if  any  has  been  shown,  and  give  him  such 
amount  in  damages  as  will,  under  all  the  evidence  in  the  case, 
compensate  him  for  the  injuries  he  received,  not,  however, 
exceeding  the  amount  named  in  the  complaint.59 

Kentucky. 

If  you  believe  from  the  evidence  that  the  plaintiff,  L.  W., 
engaged  the  professional  services  of  Dr.  S.  M.  D.  to  treat  her 
injured  arm,  and  that  said  defendant  failed  to  exercise  ordinary 
care  and  skill  in  such  treatment,  and  you  further  believe  from 
the  evidence  that  by  reason  of  such  lack  of  ordinary  care  and 
skill  upon  the  part  of  defendant,  if  any,  plaintiff  has  been  dam- 
aged, then  you  will  find  for  her  such  actual  damages  as  you  may 
believe  from  the  evidence  she  has  sustained  thereby,  not  exceed- 
ing the  sum  of  $10,000,  the  amount  claimed  in  the  petition; 
and  in  estimating  such  damages,  if  any,  you  will  consider  the 
bodily  pain  and  mental  anguish  suffered  by  plaintiff  on  account 
of  the  negligence  of  defendant  in  treating  said  arm,  if  any, 
and  any  permanent  injury  you  may  believe  from  the  evidence 
has  resulted  to  plaintiff  from  such  negligent  treatment,  if  any.60 

Minnesota. 

The  damages  to  be  allowed,  if  any,  should  be  such  as  to 
fairly  compensate  for  the  injury  sustained,  and  in  determining 
the  amount  you  may  take  into  consideration  the  nature,  char- 
acter, and  extent  of  the  injury  sustained;  whether  or  not,  and 
if  so,  to  what  extent  the  injury  is  permanent;  the  bodily  pain 
and  mental  suffering  endured  by  the  plaintiff ;  and  all  the  dam- 
ages which  have  been  shown  by  the  evidence,  and  which  have 
resulted  and  will  result  from  the  injury-61 

Oregon. 

It  is  incumbent  therefore  on  the  plaintiff  to  establish  by  a 
preponderance  of  the  evidence:  First,  that  the  defendant  was 
negligent ;  second,  that  his  negligence  was  the  proximate  cause 
of  the  injury;  and  third,  that  plaintiff  sustained  some  damages 

59  Potts  v.  Wright,  Circuit  Court,  6I  Schanil  v.  Branton,  181  Minn 
Marion  County,  Indiana,  No.  44256.  381,  232  NW  708. 

6°  Dorris  v.  Warford,  124  Ky  768, 
30  KyL  963,  100  SW  312,  9  LRA 
(NS)  1090,  14  AnnCas  602. 
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thereby.  If  the  plaintiff  should  establish  these  facts  to  your 
satisfaction  by  a  preponderance  of  the  evidence,  then  you  should 
find  for  the  plaintiff  in  such  damages  as  you  determine  from 
the  instructions  which  I  shall  give  you  and  the  evidence  in  the 
case  the  plaintiff  is  entitled  to. 

By  the  proximate  cause  of  the  injury  is  meant  that  cause 
without  which  the  injury  or  damage  would  not  have  occurred. 
It  is  not  every  case  where  an  injury  takes  place  that  the  defend- 
ant is  liable.  It  must  appear  that  the  injury  was  the  result 
of  negligence  on  defendant's  part. 

The  damages  sought  in  this  case  are:  $100  doctor's  fee 
for  attention  upon  the  plaintiff's  injuries ;  $60.00  for  employment 
of  an  eye  specialist.  I  instruct  you,  if  you  find  that  the  plaintiff 
is  entitled  to  recover  under  the  instructions  and  the  evidence, 
and  further  find  plaintiff  has  employed  a  physician  and  specialist 
as  alleged  in  that  paragraph,  then  you  would  allow  for  such 
damages  such  sum  as  you  may  deem  reasonable  for  such  services. 
It  is  further  alleged  that  plaintiff  has  suffered  damages  in  the 
sum  of  $5,000  by  way  of  great  physical  suffering  and  anguish 
and  impairment  of  her  eyesight  and  disfiguration  of  her  face 
as  a  result  thereof.  In  reference  to  this  item,  gentlemen,  I 
instruct  you  that  the  purpose  of  the  law  is  to  furnish  compen- 
sation in  such  a  case,  if  you  find  that  the  plaintiff  is  entitled 
to  recover  at  all,  and  you  must  determine  from  the  evidence 
that  has  been  introduced  to  you  here  what,  if  any,  sum  would 
answer  as  compensation  for  such  physical  pain  and  injuries, 
if  you  find  that  she  suffered  such  pain  and  injuries  and  is  entitled 
to  recover  for  the  same  under  the  instructions  as  given  and  the 
evidence  in  this  case.62 

Washington. 

If  you  find,  under  the  evidence,  that  the  plaintiff  is  entitled 
to  recover,  it  will  be  your  duty  to  assess  the  amount  of  damages 
which,  in  your  judgment,  he  should  recover  under  the  evidence 
in  the  case.  In  estimating  this  amount  you  may  take  into 
consideration  the  loss  of  time  occasioned  by  the  immediate 
effect  of  the  injury  complained  of.  You  may  further  take  into 
consideration  the  physical  and  mental  suffering  occasioned  by 
the  injury.  In  addition  you  may  consider  the  occupation  of 
the  plaintiff,  and  his  ability  to  earn  money;  and  he  will  be 
entitled  to  recover  for  any  permanent  reduction  in  his  power 
to  earn  money  by  reason  of  his  injuries.  The  amounts  of  these 
several  elements  of  damages,  if  any  you  find,  are  entirely  within 
your  province,  having  due  regard  to  the  obligation  of  your 

62  Patterson  v.  Howe,  102  Or  275, 
202  P  225. 


493  PHYSICIANS  AND   SURGEONS  §2457 

oath  and  the  duty  of  reasonable  action  on  your  part  under  that 
oath.  You  will,  however,  bear  in  mind,  gentlemen,  that,  whatever 
you  find  on  the  question  of  damages,  you  can  give  no  damages 
for  any  loss  of  time  or  pain  or  suffering  of  the  plaintiff  prior 
to  the  time  the  plaintiff  was  attended  by  the  defendant,  if  you 
find  he  was  so  attended.  The  damages,  if  any  you  find,  cannot, 
in  all,  exceed  the  sum  of  $7,000.63 

Wisconsin. 

In  such  case  (that  is,  if  you  find  the  defendant  liable  in  the 
action)  it  will  be  necessary,  as  best  you  may  find  from  the  evi- 
dence, to  distinguish  the  pain,  suffering,  and  injuries  or  ill 
health  of  the  plaintiff,  if  any,  chargeable  to  the  fault  of  the 
defendant,  from  those  chargeable  to  her  condition  when  the 
defendant  was  called  to  treat  her,  and  also  those,  if  any  such 
there  are,  justly  chargeable  to  the  treatment  of  other  physicians, 
or  to  any  other  cause.64 

63  Miller  v.  Dumon,  24  Wash  648,  64  Gates  v.  Fleischer,  67  Wis  504, 
64  P  804.  30  NW  674. 
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property. 

§  2460.    Notes  held  as  collateral. 

If  the  jury  believe  from  the  evidence  that  said  C.  T.  note 
was  a  valid  obligation  of  the  said  C.  T.  Company,  and  collectable, 
and  was  held  by  said  Union  National  Bank  or  said  K.  as  collateral, 
then  it  was  the  duty  of  said  bank  or  of  said  K.,  if  the  jury 
believe  the  said  $16,000  note  had  been  sold  by  the  said  bank 
to  said  K.,  to  hold  the  said  note  of  the  C.  T.  Company  until  the 
maturity  of  the  principal  note  of  $16,000,  and  then  apply  the 
proceeds  thereof  to  the  payment  of  the  said  $16,000  note,  and 
pay  the  residue  to  the  plaintiff ;  and  in  such  case,  although  the 
jury  may  believe  from  the  evidence  that  the  said  C.  T.  note  was 
of  greater  value  than  the  note  originally  deposited  as  collateral, 
yet  such  increase  in  value,  if  any,  inured  to  the  benefit  of  said  P. 
and  his  assigns,  and  said  Union  National  Bank  or  said  K.  were 
bound  to  treat  the  same  as  if  it  had  been  originally  deposited 
by  said  P.  as  collateral  to  said  principal  note  of  $16,000;  and 
if  the  jury  believe  from  the  evidence  that  the  said  Union  National 
Bank  or  the  said  K.,  if  the  said  principal  note  had  been  sold 
to  him,  did  not  exercise  ordinary  and  reasonable  care  and  dili- 
gence in  retaining  and  attempting  to  collect  said  C.  T.  note, 
and  in  delivering  the  same  up  to  the  said  W.  and  receiving 
the  note  of  the  said  W.  in  lieu  thereof,  if  they  did  so  deliver 
up  the  same,  and  that  loss  occurred  to  the  plaintiff  by  reason 
thereof,  then  the  defendants,  or  such  one  or  more  of  them  who 
participated  in  such  exchange,  would  be  liable  to  the  plaintiff 
for  such  loss,  and  the  same  may  be  recovered  in  this  suit. 
The  amount  of  care  and  diligence  which  constitutes  ordinary 
care  and  diligence,  as  above  set  forth,  is  that  care  and  diligence 
which  an  ordinarily  prudent  man  usually  exercises  in  his  own 
affairs.1 

1  Union  Nat.  Bank  v.   Post,  192 
111  385,  61  NE  507. 
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§  2461.    Pledge  of  corporate  stock. 

Where  shares  of  stock  in  a  corporation  are  pledged  as 
security  for  the  payment  of  a  debt,  the  pledgee  or  person 
holding  such  stock  has  a  right  to  surrender  the  certificate 
pledged,  and  have  other  certificates,  for  the  same  amount  and 
number  of  shares,  issued  in  the  name  of  the  pledgee,  and  where 
such  pledgee  is  a  bank,  the  certificate  may  be  issued  to  and 
held  by  its  cashier ;  and  if,  therefore,  you  believe  from  the  evi- 
dence that  the  plaintiff,  by  its  president  or  cashier,  had  agreed 
to  hold  said  stock  as  security  for  the  payment  of  the  note 
sued  on,  and  that  it  permitted  said  stock  to  be  surrendered, 
and  other  stock  certificates  issued  in  the  name  of  said  E.,  yet, 
if  you  further  believe  that  such  change  in  form  of  said  stock 
was  made  without  any  intent  to  use  said  stock  for  any  other 
purpose  than  that  for  which  it  was  so  agreed  to  be  held,  the 
defendant  would  not  thereby  be  released  from  liability  on  said 
note. 

*  *     * 

If  you  believe  from  the  evidence  that  the  plaintiff  with- 
out the  consent  of  defendant  S.  did  permit  or  cause  said 
stock  to  be  surrendered  and  other  certificates  issued  to  H.  C.  E. 
for  a  different  purpose  than  the  security  of  the  debts  for  the 
payment  of  which  it  had  been  so  agreed  that  said  stock  should 
be  held,  then,  and  in  that  event,  you  should  find  for  said  S.2 

§  2462.    Ratification  of  sale  of  pledged  property. 

If  you  find  from  the  evidence  that  the  defendant  caused 
the  property'  pledged  to  him  to  be  offered  for  sale  at  public 
auction,  but  without  notice,  and  if  at  such  sale  the  prop- 
erty was  bid  in  by  the  defendant  for  fair  market  prices, 
and  that  higher  prices  were  not  obtainable  at  the  time  and 
place  of  sale,  and  if  you  further  find  that  the  plaintiff,  upon 
being  informed  of  such  sale,  made  no  objection  thereto,  but 
commenced  to  treat  with  the  defendant  for  the  purchase  from 
defendant  of  a  portion  of  the  property,  you  will  find  that  the 
plaintiff  ratified  the  sale,  and  your  verdict  will  be  for  the  de- 
fendant. 

#  *     * 

If  you  find  from  the  evidence  that  prior  to  June  13,  19 — , 
H.  agreed  with  F.  that  the  sale  should  be  made  without 
other  or  further  notice  to  the  public,  or  to  him,  than  such  as 
H.  already  had,  and  that  F.  thereupon  caused  the  sale  to  be 

2  Smith  v.  Traders  Nat.  Bank,  82 
Tex  368,  17  SW  779. 
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made,  and  became  a  purchaser  thereat,  and  that  afterwards 
H.,  upon  being  informed  of  the  fact  that  F.  had  purchased  the 
property  at  such  sale,  did  not,  within  a  reasonable  time,  object 
to  such  purchase  by  F.,  then  you  will  find  that  H.  ratified  the 
sale,  and  it  thereby  became  valid  and  binding,  and  your  verdict 
will  be  for  the  defendant.3 

§  2463.    Conversion  by  pledgee. 

If  the  jury  believe  from  the  evidence  that  plaintiffs  bor- 
rowed money  from  the  Hamburg  Bank  to  pay  for  the  scrip 
in  question  and  deposited  the  scrip  so  bought  with  the  bank  as 
security  for  the  loan  of  the  money,  and  afterwards  plaintiff 
demanded  of  the  bank  return  of  the  scrip,  and  the  bank  denied 
that  plaintiffs  had  deposited  any  scrip  or  had  any  interest  in 
the  scrip,  then  this  was  a  conversion  on  the  part  of  the  bank, 
and  it  became  then  and  there  liable  to  the  plaintiffs  for  the 
value  of  the  scrip.4 

§  2464.    Negligence  of  pledgee  in  enforcing  collateral. 

In  the  handling  of  securities  placed  with  it,  the  plaintiff 
was  required  to  exercise  only  ordinary  diligence,  and  before 
you  will  be  justified  in  finding  for  the  defendant  on  his  affirma- 
tive defense,  or  on  his  counterclaim,  it  must  be  established 
by  the  evidence  that  the  plaintiff  was  grossly  negligent  in 
handling  such  securities,  and  that,  if  it  had  used  reasonable 
diligence,  it  could  have  collected  the  amounts  due  on  said  col- 
laterals, and,  unless  you  find  that  through  the  gross  negligence 
of  the  plaintiff  the  defendant  was,  in  fact,  damaged,  then  the 
defendant  has  failed  to  establish  his  affirmative  defense  and 
counterclaim.5 

3  Hill  v.  Finigan,  77  Cal  267,  19          s  Exchange  State  Bank  v.  Taber, 
P  494,  11  AmSt  279.  26  Idaho  723,  145  P  1090. 

4  Hamburg    Bank    v.    George    & 
Butler,  92  Ark  472,  123  SW  654. 
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2470.  Requests  for  instructions  to 

jury. 

2471.  Reserved. 

2472.  Statement  of  pleadings  and 

issues  in  general. 

2473.  Statement  and  review  of  evi- 

dence in  general. 

2474.  — Personal  injuries  and  ex- 

penses connected  therewith. 

2475.  — Liability  of  master  for  in- 

juries to  servant. 

2476.  — Carriers  of  passengers. 

2477.  —Liability  from  operation  of 

automobiles. 

2478.  — Liability  from  operation  of 

railroads. 

2479.  —Assault  and  battery. 

2480.  — Physicians  and  surgeons. 

2481.  —Libel. 

2482.  — Malicious  prosecution. 

2483.  — Surveys. 

2484.  Presumptions;  burden  of 

proof;  degree  of  proof; 
preponderance  of  the  evi- 
dence in  general. 

2485.  — Contracts  and  contractual 

relations  generally. 

2486.  — Execution  and  delivery  of 

written  instruments. 

2487.  — Alteration  of  instruments. 

2488.  —Agency. 

2489.  —Money  lent. 

2490.  —Sale  of  goods. 

2491.  — Consideration  for  note. 

2492.  — Bona  fide  purchaser  of  ne- 

gotiable instrument. 

2493.  — Payment. 

2494.  — Banks  and  banking. 

2495.  —Brokers. 

2496.  —Partnership. 

2497.  —Parent  and  child. 

2498.  —Fraud. 

2499.  — Conveyances  fraudulent  as 

to  creditors. 

2500.  — Insurable  interests. 


Section 

2501.  — Automobile  liability  insur- 

ance. 

2502.  —Extent  of  loss  from  fire. 

2503.  —Disability  of  insured. 

2504.  — Death  of  insured;  time  of 

death. 

2505.  — Cause  of  death  of  insured; 

suicide. 

2506.  —Drainage. 

2507.  —Wills. 

2508.  —Insanity. 

2509.  —Intent. 

2510.  - — Identity  of  persons. 

2511.  — Negligence. 

2512.  — Proximate  cause  of  injury. 

2513.  — Contributory  negligence. 

2514.  — Last  clear  chance. 

2515.  — Comparative  negligence. 

2516.  — Responsibility  of  one  per- 

son for  negligence  of  an- 
other person. 

2517.  — Crimes    involved    in    civil 

cases. 

2518.  —Assault  and  battery. 

2519.  — Self-defense  in  action  for 

wrongful  death. 

2520.  — Personal  injuries. 

2521.  —Damages    for    death    by 

wrongful  act. 

2522.  — Adultery  as  ground  for  di- 

vorce. 

2523.  — Bastardy  proceedings. 

2524.  — Eminent   domain   proceed- 

ings. 

2525.  — False  imprisonment. 

2526.  —Glass    in    food    eaten    in 

restaurant 

2527.  Libel  and  slander. 

2528.  — Set-oif  and  counterclaim, 

2529.  Variance  between  allegations 

and  proof  in  general. 

2530.  — Contracts. 

2531.  — Pensions. 

2532.  — Negligence. 

2533.  — Assault  and  battery. 

2534.  —Slander. 
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2535.  Authority   and   duty   of  jury 

generally. 

2536.  — Jury   determines  all   ques- 

tions of  fact. 

2537.  — Judge  determines  all  ques- 

tions of  law  and  the  jury 
must  take  the  law  from  the 
judge. 

2538.  — Jury  determines   all   ques- 

tions of  law  and  fact. 

2539.  — Duty  to  deliberate  calmly, 

listen  to  views  of  each 
other,  reconcile  differences, 
and  render  a  verdict. 

2540.  — Duty  to  act  carefully,  con- 

scientiously, and  to  best  of 
ability. 

2541.  — Duty  to  be  guided  by  the 

evidence  and  not  to  guess 
or  speculate  as  to  facts. 

2542.  — Newspaper    articles    con- 

cerning trial  or  subject- 
matter  thereof. 

2543.  — Personal     knowledge     and 

common  experience  of 
jurors. 

2544.  — Jurors   to  put    themselves 

in  position  of  parties. 

2545.  — Importance  of  case. 

2546.  — Importance  of  jury  service. 

2547.  — Duty  to  read  carefully  the 

questions  in  the  special 
verdict  submitted  to  jury. 

2548.  — Effect  of  answers  to  ques- 

tions in  special  verdict. 

2549.  — Previous    experience    as 

jurors. 

2550.  — Separate  instructions  to  be 

construed  together  as  one 
complete  charge. 

2551.  — Written  instructions  taken 

to  jury  room. 

2552.  — Documentary        evidence 

taken  to  jury  room. 

2553.  — Memorandum   as  to  items 

of  damages  taken  to  jury 
room. 

2554.  — Pleadings    taken    to    jury 

room. 

2555.  — Duty  to  remain   together; 

communications . 

2556.  — Election  and  duties  of  fore- 

man. 

2557.  —Sleep. 


Section 

2558.  — Food. 

2559.  — Duties  of  jurors  after  ren- 

dering sealed  verdict, 

2560.  Prejudice    and   sympathy    of 

jury. 

2561.  — Ability  of  individual  party 

to  respond  in  damages. 

2562.  — Intoxication  of   companion 

of  party  at  time  of  acci- 
dent. 

2563.  — Corporations. 

2564.  View  of  premises  by  jury. 

2565.  View  of  automobile  by  jury. 

2566.  Judicial  notice. 

2567.  Weight  of  evidence  and  cred- 

ibility of  witnesses  in  gen- 
eral. 

2568.  Number  of  witnesses. 

2569.  Witness   interested   in   cause 

or  prejudiced  against  party. 

2570.  Witness    wilfully    testifying 

falsely. 

2571.  Inconsistent  or  contradictory 

statements  of  witness. 
2571A.  Memorized  testimony. 

2572.  Right  of  party  to  contradict 

his  own  witness. 

2573.  Testimony    inconsistent   with 

physical  laws  or  facts. 

2574.  Moral  character  of  witness. 

2575.  Witness     guilty     of     crime, 

though  not  shown  to  have 
been  convicted. 

2576.  Witness  convicted  of  crime. 

2577.  Witness'  reputation  for  truth 

and  veracity. 

2578.  Testimony     concerning     oral 

statements  of  party. 

2579.  Testimony  impossible  to  dis- 

prove. 

2580.  Death  of   party   to   transac- 

tion. 

2581.  Testimony    of    defendant    in 

inquisition    concerning   his 
sanity. 

2582.  Young  witnesses. 

2583.  Identity  of  persons. 

2584.  Books  on  medical  science. 

2585.  Mortality  and  annuity  tables. 

2586.  Relative   weight  of   positive 

and  negative  testimony. 

2587.  Opinion  evidence;  expert  tes- 

timony. 

2588.  — Value  of  services  rendered. 
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2589.  — Negligence  of  physician  or 

surgeon. 

2590.  — Physical  condition  of  per- 

sons; personal  injuries; 
cause  of  death. 

2591.  — Insanity. 

2592.  — Handwriting      and      ques- 

tioned documents. 

2593.  — Value  of  property. 

2594.  — Computation  of  flow  of  wa- 

ter. 

2595.  — Damage  to  building  from 

moving  it  to  another  loca- 
tion. 

2596.  — Expert  witness  giving  tes- 

timony as  to  facts  within 
his  personal  knowledge. 

2597.  Circumstantial    evidence;   in- 

ferences from  evidence  in 
general. 

2598.  — Contracts  generally. 

2599.  — Agency. 

2600.  — Promise  to  marry. 

2601.  — Extension  of  time  for  per- 

formance of  contract. 

2602.  — Undue  influence  in  procur- 

ing execution  of  will. 

2603.  — Acknowledgment  of  execu- 

tion of  will. 

2604.  —Fraud. 

2605.  — Alienation  of  affections. 

2606.  — Loss  under   fire   insurance 

policy. 

2607.  — Adultery. 

2608.  — Conspiracy. 

2609.  — Insolvency. 

2610.  — Slander;  innocence  of  crime 

inferred  from  lack  of  evi- 
dence of  guilt. 

2611.  —Malice. 

2612.  — Negligence. 

2613.  — Proximate  cause  of  injury 

or  death. 

2614.  — Responsibility  of  one  per- 

son for  negligence  of  an- 
other person. 

2615.  —Intent  to  kill. 

2616.  Admissions. 

2617.  — Collision    or    injury    and 

circumstances  connected 
therewith;  negligence;  re- 
sponsibility for  negligence 
of  another. 


Section 

2618.  — Amount  of  damages  to  au- 

tomobile. 

2619.  — Expenses    in    connection 

with  personal  injuries. 

2620.  — Falsity  of  previous  state- 

ments. 

2621.  — Modification  of  contract. 

2622.  — Proceedings    in    another 

case. 

2623.  — Plea  of  guilty  in  criminal 

case. 

2624.  Benefit    of    evidence    of    op- 

posite party. 

2625.  Failure   of   party    to   testify 

or  call  witness  or  produce 
evidence. 

2626.  Photographs  received  in  evi- 

dence. 

2627.  Depositions. 

2628.  Testimony    at    former    trial 

used  at  present  trial  in  ab- 
sence of  witness. 

2629.  Consideration   and    effect   of 

report  of  auditor  appointed 
by  court. 

2630.  Purpose    and    effect    of    evi- 

dence in  general. 

2631.  —Credibility     of     witnesses 

generally. 

2632.  — Previous  inconsistent  state- 

ments of  witness. 

2633.  — Witness  convicted  of  crime. 

2634.  — Reputation  as  to  morality 

and  chastity. 

2635.  — Memoranda    used    by    wit- 

ness to  refresh  recollection 
of  matters  testified  to. 

2636.  — Other     conversations     and 

conduct  to  show  malice  in 
action  for  slander. 

2637.  — Amount  of  indebtedness. 

2638.  — Previous  injuries  to   show 

notice  of  defect  in  sidewalk. 

2639.  — Defendant's  testimony  con- 

sidered in  determining  his 
sanity. 

2640.  — Conduct   and   character  of 

plaintiff    as    mitigation   of 
damages  in  action  for  libel. 

2641.  — Intoxication    of    plaintiff's 

companion  at  time  of  acci- 
dent. 

2642.  — Nature    of    injuries    from 

which  decedent  died. 
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2643.  — Retraction  of  confession  in 

criminal  case. 

2644.  — Life  expectancy  of  plaintiff. 

2645.  —Death  certificate. 

2646.  — Assignment  of  lease. 

2647.  — Extracts    from    books    on 

medical  science. 

2648.  —Value  of   goods   to   deter- 

mine probability  of  terms 
of  sale. 

2649.  — Written  proof  of  death  fur- 

nished to  insurer. 

2650.  Opinion  of  judge  aa  to  facts. 

2651.  Exclusion    of    evidence    or 

questions  from   considera- 
tion. 

2652.  — Exclusion  of  evidence  gen- 

erally. 

2653.  — Jury  not  to  consider  evi- 

dence rejected  by  judge. 

2654.  — Particular   facts   on   ques- 

tion of  competency  of  mar- 
ried woman  to  contract. 

2655.  — Particular   facts   on   ques- 

tion of  value  of  land. 

2656.  — Children  not  sent  to  hos- 

pital by  public  officer. 

2657.  — Emancipation  of  minor  not 

shown. 

2658.  — Questions  in  bastardy  pro- 

ceedings. 

2659.  — Undue  influence  or  duress 

in    execution    of    will    not 
shown. 

2660.  — Undue  influence  in  execu- 

tion of  deed  not  shown. 

2661.  — Fraud  not  shown. 

2662.  — Proceedings    of    another 

case  received  in  action  for 
slander. 

2663.  — Negligence  shown  by  evi- 

dence. 

2664.  — Particular   facts   on   ques- 

tion of  negligence. 

2665.  — Contributory  negligence  not 

shown  by  evidence. 

2666.  — Wilful,  wanton,  or  reckless 

acts  or  conduct  not  shown. 

2667.  — Insurance  when  insurer  not 

party  to  action. 

2668.  — Criminal  offenses. 

2669.  — Particular   facts   on   ques- 

tion of  malpractice  or  neg- 
ligence of  physician. 


Section 

2670.  — Assault  and  battery  shown 

by  evidence  requiring  ver- 
dict for  plaintiff. 

2671.  — Set-off  or  counterclaim  not 

established  by  the  evidence. 

2672.  — Particular    items    or    ele- 

ments of  damages. 

2673.  — Character    or    conduct    of 

plaintiff    on    question    of 
damages  for  plaintiff's  per- 
sonal injuries. 

2674.  — Punitive  damages. 

2675.  — No  cause  of  action  against 

particular  defendant;  pre- 
vious dismissal  of  particu- 
lar defendant. 

2676.  — Directing  verdict  for  plain- 

tiff for  particular  amount. 

2677.  Directing  verdict  if  jury  be- 

lieves certain  evidence  or 
finds  certain  facts. 

2678.  —Contracts  generally. 

2679.  —Sale  of  goods. 

2680.  — Compensation  for  advertis- 

ing. 

2681.  — Contracts  with  partnership. 

2682.  —Tender. 

2683.  — Fire  insurance. 

2684.  —Pensions. 

2685.  — Carriers  of  passengers. 

2686.  — Alienation  of  affections. 

2687.  —Detectives. 

2688.  — Mandamus  to  compel  pay- 

ment of  claims  allowed  by 
state  building  commission. 

2689.  —Injury  to  land. 

2690.  — Damages  not  proved. 

2691.  — Assault  and  battery. 
269'2.    —Death  by  wrongful  act. 

2693.  — Negligence,      proximate 

cause,  and  contributory 
negligence  generally. 

2694.  — Negligence    of    physicians 

and  surgeons. 

2695.  — Liability  of  master  for  in- 

jury to  servant. 

2696.  —Liability  from  defects  and 

obstructions  in  streets  and 
highways. 

2697.  — Liability  from  operation  of 

railroads. 

2698.  — Liability  from  operation  of 

street  railroads. 
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2699.  — Liability  from  operation  of 

automobiles  generally. 

2700.  — Pedestrian  injured  by  auto- 

mobile. 

2701.  — Collision  of  automobile  with 

bicycle. 

2702.  — Collision  of  automobile  with 

motorcycle. 

2703.  — Collision   of   automobiles 

going  in  same  direction. 

2704.  — Collision  of  automobiles  go- 

ing in  opposite  directions. 

2705.  — Collision  of  automobile  with 

automobile  turning. 

2706.  — Collision  of  automobile  with 

automobile    standing    or 
parked  on  highway. 

2707.  — Collision  of  automobile  with 

animal-drawn  vehicle. 

2708.  — Cow  injured  by  automobile. 

2709.  — Liability   of  chauffeur  for 

injury  to  his  master  riding 
in  automobile. 

2710.  Directing  amount  of  verdict 

if  jury  renders  verdict  for 
plaintiff. 

2711.  Arguments    and    conduct    of 

counsel  in  general. 

2712.  — Insurance. 

2713.  — No  eye   -  witnesses   other 

than  interested  persons. 

2714.  — "This  rich  corporation." 

2715.  —"Hobo." 

2716.  - — Employee  of  defendant  will 

lose  job. 

2717.  —Plaintiff    "has    a    hungry 

wife  and  hungry  mouths  to 
feed.7' 

2718.  — Results  or  proceedings   in 

other  actions. 

2719.  — Right    of    action    against 

others. 

2720.  —Compensation  for  injuries 

other  than  by  the  present 
action. 

2721.  — Matters  of  common  knowl- 

edge. 

2722.  — Personal  gain  of  prosecu- 

trix   in   bastardy  proceed- 
ings. 

2723.  Remarks    and    conduct    of 

judge. 

2724.  Laws  of  other  states. 

2725.  Reserved. 


Section 

2726.  Definition  or  explanation  of 

terms  used  in  instructions 
— Accident;  accidental. 

2727.  —Act  of  God. 

2728.  —Agreed. 

2729.  — Agreement. 

2730.  —Alimony. 

2731.  —Baggage. 

2732.  — Center  of  intersection. 

2733.  — Common  carrier. 

2734.  — Concealment. 

2735.  — Contract. 

2736.  —Contributory  negligence. 

2737.  — Corresponding  inquiries. 

2738.  — Cyclone. 

2739.  — Direct  and  proximate  cause. 

2740.  — Dishonesty. 

2741.  — Distribution  services. 

2742.  — Due  care. 

2743.  — Duress. 

2744.  —Efficient. 

2745.  — Electric  equipment. 

2746.  — Emancipation. 

2747.  — Exemplary  damages. 

2748.  — Explosion. 

2749.  — Express  malice. 

2750.  — F.  O.  B. 

2751.  —Fraud. 

2752.  —Good  faith. 

2753.  — Gross  negligence. 

2754.  —Highest  degree  of  care. 

2755.  —Illness. 

2756.  — Inference. 

2757.  — Insane. 

2758.  — Insane  delusion. 

2759.  — Intersection. 

2760.  — Leased  rooms. 

2761.  — Malice, 

2762.  — Market  prices. 

2763.  — Market  value. 

2764.  — Material  representation. 

2765.  — Mistake  in  cutting  timber. 

2766.  — Negligence. 

2767.  — New  automobile. 

2768.  —Notice. 

2769.  — Ordinary  attention. 

2770.  — Ordinary  care. 

2771.  — Ordinary  diligence. 

2772.  — Ordinary  skill. 

2773.  — Partnership. 

2774.  — Pecuniary  injury. 

2775.  — Permanent  disability. 

2776.  — Preponderance  of  the  evi- 

dence. 
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2777.  — Presumption. 

2778.  • — Presumptive  negligence. 

2779.  — Properly  heated. 

2780.  — Proximate  cause. 

2781.  — Reasonable    and    ordinary 

care. 

2782.  — Reasonable  grounds  to  be- 

lieve. 

2783.  — Reasonable  time. 

2784.  — Reasonable     use      of     the 

senses. 

2785.  — Reasonably  practicable. 

2786.  — Reasonably     skilful     and 

workmanlike  manner. 

2787.  —Reckless. 

2788.  — Request. 

2789.  — Res  ipsa  loquitur. 

2790.  — Serious  illness   or  disease; 

slight    or    temporary    ail- 
ment or  disorder. 

2791.  —Sound  health. 

2792.  — Standing  in  the  tree;  stand- 

ing on  the  land. 

2793.  —Theft;  larceny. 

2794.  — Thousand  feet. 

2795.  — Total  disability. 

2796.  — Total  incapacity. 

2797.  —Total  loss. 

2798.  — Undue  influence, 

2799.  —Value. 

2800.  — Want  of  ordinary  care. 

2801.  —Wholly  disabled. 

2802.  —Wilful;  wanton. 

2803.  —Wrongfully. 

2804.  Withdrawal  or  correction  of 

instructions  given. 

2805.  Number  of  jurors  required  to 

concur  in  verdict. 

2806.  Jury   must   not  render   quo- 

tient verdict. 

2807.  Form  of  verdict. 

2808.  — Two  or  more  defendants. 

2809.  — Conversion      of      personal 

property. 

2810.  —Replevin. 

2811.  — Replevin    action    in   which 

cross-complaint  was  filed. 

2812.  — Action  for  waste. 

2813.  —Trespass  to  try  title. 
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2814.  — Action   to    cancel   deed    or 

have  deed  declared  void. 

2815.  — Eminent    domain    proceed- 

ings. 

2816.  — Bastardy  proceedings. 

2817.  — Insanity  inquest, 

2818.  —Wills. 

2819.  — Set-off  or  counterclaim. 

2820.  — Special  interrogatories  and 

special  verdicts. 

2821.  Sealed  verdict. 

2822.  Directing  jury  to  correct  the 

verdict  rendered. 

2823.  Conclusion  of  charge. 

2824.  Forms   of   special  verdicts — 

Libel. 

2825.  — Malicious  prosecution. 

2826.  — Injuries    to    railroad    em- 

ployee; action  against  rail- 
road   under   Federal    Rail- 
road Coemployee  Act. 
2826A. —Licensee    injured    on    rail- 
road company  premises. 

2827.  — Misrepresentations    in    ex- 

change of  real  estate. 

2828.  — Fire  insurance. 

2828A.  — Payment  of  insurance  pre- 
miums. 

2829.  — Action  against  county  for 

injuries  from  defective 
highway. 

2830.  — Action  against  county  for 

injuries   caused  by  a  mob 

or  riot. 

2830A.  — Execution  of  will. 
283 OB.  — Proximate  cause  of  death. 
2830C. — Drilling  oil  well. 

2831.  Special  interrogatories — Phy- 

sical condition  of  deceased 
insured. 

2831  A.  — Sale  of  unwholesome  food. 

283 IB, — Amount  of  gas  taken  from 
well. 

2831C.  — Condition  of  working  prem- 
ises. 

2831D. —Establishment  of  negli- 
gence. 

2831E.  — Signing  release. 

2831F.  — Intoxication  and  other  mat- 
ters. 
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§  2470.    Requests  for  instructions  to  jury. 

(1)  (Caption)   The  plaintiff,  A.  B.,  presents  to  the  court 
herewith  written  instructions  on  matters  of  law,  numbered  one 

to  9  and  requests  the  court  to  give  said  instructions,  and 

each  of  them  severally,  to  the  jury.     (Signature.) 

(2)  (Caption)  Comes  now  the  defendant,  C.  D.,  before  the 
commencement  of  the  argument  to  the  jury  in  this  case  and  here- 
by requests  the  court  to  charge  the  jury  in  writing,  and  hereby 
tenders  to  the  court  herewith  instructions  in  writing  on  matters 

of  law,  numbered  from  one  to  ,  to  be  given  to  the  jury, 

and  hereby  requests  the  court  to  give  said  instructions,  and 
each  of  them  severally,  to  the  jury ;  and  said  defendant  further 
requests  and  requires  the  court  to  indicate,  before  the  commence- 
ment of  the  argument  to  the  jury,  such  of  said  instructions  as 
will  be  given  by  the  court  to  the  jury,  by  writing  opposite  each 
of  the  said  instructions  the  words  "given"  or  "given  as  modified 
by  the  court"  or  "refused,"  for  the  purpose  and  to  the  end  that 
counsel  for  said  defendant  may  in  his  argument  to  the  jury 
read  to  the  jury,  as  the  law  of  the  case,  any  and  all  such 
instructions  so  indicated  by  the  court  to  be  given,     (Signature.) 

(3)  (Caption)   The  plaintiff,  A.  B.,  presents  to  the  court 
herewith  written  instructions  on  matters  of  law,  numbered  one 

to  ,  and  requests  the  court  to  give  said  instructions,  and 

each  of  them  severally,  to  the  jury  before  the  argument  to  the 
jury  is  commenced.     (Signature.) 

(4)  (Caption)  The  plaintiff,  A.  B.,  requests  that  all  charges 
and  instructions  to  the  jury  be  reduced  to  writing  before  they 
are  given  to  the  jury,  and  that  the  court  read  said  written 
charges  and  instructions  to  the  jury  without  oral  qualification, 
modification,  or  explanation.     (Signature.) 

(5)  (Caption)  The  plaintiff,  A.  B.,  requests  that  all  written 
charges  and  instructions  to  the  jury  be  taken  to  the  jury  room 
by  the  jurors  in  their  retirement  and  be  returned  with  their 
verdict  into  court  and  remain  on  file  with  the  papers  of  the 
case.    (Signature.) ! 

1  The    following    suggestions   are  the  commencement  of  the  argument 

offered    with'   these    forms    of    re-  to  the  jury, 

quests.  Instructions    should    be   prepared 

Requests  (1)  and  (2)  may  be  before  the  trial  to  meet  and  conform 
used  in  jurisdictions  in  which  re-  to  all  evidence  which  counsel  thinks 
quested  instructions  are  not  given  will  be  received  at  the  trial.  Each 
by  the  court  until  after  the  con-  proposed  instruction  should  be  type- 
elusion  of  the  argument  to  the  jury,  written  on  a  separate  sheet  of  paper. 
Request  (3)  may  be  used  in  juris-  Citations  of  authorities  for  the  pro- 
dictions  in  which  requested  instruc-  posed  instructions  should  be  written 
tions  are  given  by  the  court  before  on  counsel's  office  copies  of  the  pro- 


§2471  INSTRUCTIONS — CIVIL   ACTIONS  504 

§  2471.    Reserved. 

§  2472.    Statement  of  pleadings  and  issues  in  general. 
Indiana. 

Plaintiff's  complaint  is  merely  his  unsworn  statement  of 
claim  and  is  no  evidence  one  way  or  the  other  of  the  truth 
or  falsity  of  any  statement  or  allegation  therein  made,  and  is 
not  to  be  considered  by  you  as  any  evidence  in  this  cause2 

Ohio. 

(1)  [After  relating  the  contents  of  the  pleadings:] 

These  are  the  pleadings  in  this  case  and  the  pleadings  will 
accompany  you  to  the  jury  room  but  are  not  to  be  considered 
by  you  as  evidence.  The  purpose  in  allowing  these  pleadings  to 
go  to  the  jury  room  is  so  that  you  may  be  advised  as  to  what 
the  respective  claims  of  the  parties  are  but  must  not  be  con- 
sidered by  you  as  any  evidence.3 

(2)  This  lawsuit  is  perhaps  the  first  experience  for  some  of 
you,  at  least  it  may  be  at  this  time  the  first  one  in  which  you 
have  had  to  sit  as  jurors  in  the  whole  lawsuit.    We  have  the  law- 
suit here  because  there  are  some  disputes  between  the  parties  to 
the  lawsuit  upon  which  they  cannot  agree,   and  accordingly 
they  have  brought  their  case  here  that  with  the  assistance  of 
the  jury  and  court  their  disputes  may  be  determined. 

The  facts  are  to  be  determined  by  you  as  a  jury.  It  becomes 
very  important  first  to  determine  what  the  disputes  between 
the  parties  are,  what  the  controversy  is  about.  To  do  that  we 
look  to  the  pleadings  the  parties  have  filed  which,  in  this  case, 

posed  instructions  but  such  citations  Some  attorneys  use  the  letters  "P," 

should  not  appear  on  the   instruc-  meaning  plaintiff,  and  "D,"  meaning 

tions  tendered  to  the  judge  or  on  the  defendant,   preceding   the   numbers, 

copies  furnished  to  opposing  counsel,  such  as  P-l,  P-2,  P-3,  etc.,  or  D-l, 

At  the  trial,   counsel   should  omit,  D-2,    D-3,    etc.,    so   that  on   appeal 

substitute,    add,   or   rearrange   pro-  the  reviewing  court  will  know  from 

posed  instructions  in  order  to  meet  the  number  alone  whether  the  in- 

and  conform  to  the  evidence  actually  struction  in  question  was  requested 

received,  if  the  instructions  prepared  by  plaintiff  or  defendant, 

before  trial  do  not  meet  and  conform  2  United    States    Nat.    Bank    v. 

to  the  evidence.  Davis,  Superior  Court,  Lake  County, 

Ordinarily,    the    instructions    re-  Indiana,  No.  2573. 
quested    should   be   numbered    con-  3  Viglianco  v.  Mclntyre,  Common 
secutively,    1,    2,    3,    etc.     If   there  Pleas  Court,  Lawrence  County,  Ohio, 
are  two  or  more  plaintiffs   or  two  No.  35252;  affd.,  4th  District  Court 
or  more  defendants  who  make  sep-  of  Appeals   (July  7,  1957).    Kindly 
arate  requests  for  instructions,  the  submitted  by  Judge  Warren  S.  Ear- 
numbers   may   be   preceded   by  the  hart,    Common    Pleas    Court,    Law- 
initial  of  the  party  making  the  re-  rence  County,  Ohio, 
quest,  such  as  H-l,  H-2,  H-3,  etc. 
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consist  of  a  petition  filed  by  plaintiff,  to  which  the  defendant 
has  filed  an  answer,  and  to  that  answer  the  plaintiff  has  filed 
a  reply.4 

Washington. 

You  are  instructed  that  the  allegations  of  the  pleadings, 
that  is  to  say,  the  plaintiff's  complaint,  the  answers  of  the  de- 
fendants, and  the  plaintiff's  reply  are  not  to  be  considered  as 
evidence. 

The  court  removes  from  the  consideration  of  the  jury  that 
portion  of  subdivision  (h)  of  paragraph  X  of  the  plaintiff's 
complaint  relating  to  the  alleged  propensities,  habits,  nature, 
and  incompetency  as  an  automobile  driver,  of  the  defendant, 
E.  D.  E.,  and  the  alleged  knowledge  on  the  part  of  the  defendants, 
B.  B.  Company  and  E.  C.  E.  and  wife,  of  such  alleged  propensities, 
habits,  nature,  and  incompetency  of  the  defendant  E.  D.  E. 

The  jury  will  therefore  disregard  said  allegations  and  will 
also  disregard  the  testimony  of  J.  W.  C.  and  J.  M.  relative  to 
conversations  had  between  said  witnesses  and  the  defendant, 
E.  C.  E.,  relative  to  the  sons  of  the  latter,  said  testimony  having 
been  stricken  by  the  court.5 

§  2473.    Statement  and  review  of  evidence  in  general, 
Pennsylvania. 

I  shall  attempt  to  make  a  brief  resume  of  the  testimony  in 
which  I  will  recite  the  facts  to  the  best  of  my  recollection,  but 
I  caution  you  that  at  all  times  during  the  recital  you  should 
bear  in  mind  that  it  is  your  own  recollection  of  the  facts  which 
is  to  control,  and  if  at  any  point  your  recollection  differs  from 
mine,  you  are  not  to  be  misled  or  controlled  by  my  recollection, 
but  are  to  be  guided  entirely  by  your  own ;  so  that  if  I  make  any 
slip  in  my  recital,  which  in  your  judgment  shows  a  variance 
from  the  evidence  as  you  understand  it,  you  are  to  be  guided 
entirely  by  your  own  understanding.  My  purpose  is  merely  to 
direct  your  attention  to  the  evidence  in  brief  outline,  so  that 
you  may  apply  it  to  the  few  principles  which  I  have  been  en- 
deavoring to  explain. 

[After  the  court  had  reviewed  the  evidence  and  counsel  had 
taken  specific  exceptions,  the  court  stated  to  the  jury.] 

Counsel  have  taken  a  number  of  exceptions  to  the  charge  of 
the  court  to  the  jury,  most  of  which  relate  to  alleged  inaccu- 
racies in  the  court's  recital  of  the  testimony.  In  view  of  this, 

4  Chambers   v.   West   Penn   For-         5  Robinson   v.    Ebert,    180   Wash 
warding  Co.,  Common  Pleas  Court,      387,  39  P2d  992. 
Huron  County,  Ohio,  No.  15524. 
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we  repeat  to  you  that  the  court  has  endeavored,  according  to  his 
best  recollection,  to  give  you  an  outline  of  the  testimony,  merely 
for  the  purpose  of  directing  your  attention  to  the  testimony,  to 
enable  you  to  apply  the  rules  of  law  to  it,  and  that  in  every 
respect  in  which  your  own  recollection  differs  from  that  of  the 
court,  as  stated  in  the  charge,  you  shall  be  governed  entirely 
by  your  own  recollection  and  not  by  the  court's  statement. 
You  are  repositories  of  the  evidence  in  this  case,  you  are  to 
consult  your  own  recollections  in  determining  what  it  was,  and 
your  own  consciences  in  determining  what  the  truth  is  from  it.6 

South  Carolina. 

You  are  to  decide  the  issues  upon  your  oaths  according  to  the 
law  and  the  evidence.  Under  the  constitution  of  this  state  and 
under  our  system  of  jurisprudence  you  are  the  sole  judges  of  the 
facts,  whatever  facts  are  developed  in  the  trial  of  any  given 
case.  I  am  prohibited  from  stating  the  evidence  to  you,  I  can 
not  state  to  you  what  the  witnesses  said,  I  can  only  state  to  you 
the  law.  You  heard  the  testimony  and  the  responsibility  for 
any  verdict  is  upon  you  in  so  far  as  that  evidence  is  concerned. 
Witnesses  have  gone  on  the  stand,  they  have  sworn  to  tell  the 
truth,  all  of  the  truth,  and  nothing  but  the  truth.  That  is 
what  you  are  after.  You  are  not  bound  to  believe  everything 
that  you  hear  fall  from  the  lips  of  witnesses.  When  I  say  that 
I  make  no  reference  to  any  witness,  I  say  it  is  your  function, 
you  are  not  bound  to  believe  everything  you  hear  if  you  do  not 
think  it  reconciles  itself  to  your  conviction  as  to  what  the  truth 
is,  and  that  is  said  with  all  deference  to  every  witness.  You 
are  the  sole  judges  of  the  facts.  If  there  is  anything  that  has 
developed  here  in  the  nature  of  testimony  that  you  cannot 
reconcile  with  your  conviction  as  to  what  the  truth  is,  eliminate 
that  from  the  case  and  go  forward  and  rest  your  verdict  upon 
such  evidence  to  which  you  can  accord  the  sanction  of  the 
truth.7 

§  2474.    r  Personal  injuries  and  expenses  connected  there- 
with.8 
Iowa. 

There  is  no  evidence  that  the  condition  of  plaintiff's  arm  or 
the  relation  of  the  bones  to  each  other  as  shown  by  said  pictures 
were  the  same  at  the  time  the  defendant  was  treating  the 
plaintiff  as  at  the  time  said  pictures  were  taken.9 

6  Drake  v.  Emhoff ,  145  PaSuper  7  Parker  v.  Simmons,  163  SC  42, 

498,  21  A2d  492,  498,  holding  that  161  SE  169. 

in  view  of  the  supplemental  instruc-  8  See  also  §  1397,  supra. 

tions    after   exceptions    by    counsel  9  Jackovach  v.  Yocom,  212  la  914, 

there  was  no  error.  237  NW  444,  76  ALR  551. 
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Montana. 

The  plaintiff  in  this  action  has  testified  that  she  is  suffering 
from  an  aggravated  and  enlarged  hernia,  and  that  she  will  so 
suffer  the  rest  of  her  life.  Medical  testimony  has  been  sub- 
mitted to  the  effect  that  she  is  suffering  from  a  large  and  aggra- 
vated hernia;  that  by  reason  thereof  she  is  compelled  to  take 
medicine  at  least  twice  a  day  to  produce  bowel  movements,  and 
that  such  condition  will  become  progressively  worse,  and  further 
that  said  hernia  is  incurable.  Therefore  if  you  believe  by  a 
preponderance  of  the  evidence  that  the  plaintiff  is  so  suffering, 
and  that  such  suffering  is  the  result  of  the  injuries  sustained 
by  her,  if  any,  from  the  automobile  collision  alleged  in  the 
complaint,  you  may  take  this  injury,  together  with  the  other 
injuries  sustained  by  her,  if  any,  into  consideration  in  awarding 
the  plaintiff  such  damages  as  you  may  deem  she  is  entitled  to,  if 
any,  the  whole  thereof  not  exceeding  the  amount  alleged  in  the 
complaint.10 

Wisconsin. 

It  appears  without  dispute  that  plaintiff  has  incurred  lia- 
bilities for  hospital  bill  amounting  to  $60.59,  for  Dr.  B/s 
services,  $65.50,  and  that  her  dress,  her  shoes,  and  stockings 
were  destroyed,  and  that  this  clothing  had  cost  her  approxi- 
mately $25.00. 

You  will  include  such  sum  as  would  be  a  reasonable  compen- 
sation for  such  liabilities  as  were  reasonably  incurred,  and  for 
the  value  at  the  time  of  the  accident  of  the  clothing  destroyed. 

It  appears  that  the  plaintiff  was  confined  to  the  hospital 
about  three  weeks  and  did  not  return  to  her  employment  for 
about  three  weeks  more,  because  of  her  injuries,  The  evidence 
shows  that  before  the  accident  she  was  earning  about  $4.00  per 
day,  and  that  after  she  returned  to  work  her  earnings  were 
diminished  somewhat  for  a  week  or  more. 

There  is  no  evidence  that  she  has  since  lost  any  earnings,  or 
that  she  will  in  the  future  lose  any  earnings  because  of  the 
same  injuries.1 ' 

§  2475.    Liability  of  master  for  injuries  to  servant. 

Some  of  the  facts  are  not  in  dispute  in  this  action.  It  is 
shown  without  dispute  that  plaintiff  is  a  young  man  who  was 
born  in  Europe  and  has  resided  in  this  country  but  a  short 
time ;  that  he  was  on  August  5,  19—,  unable  to  use  the  English 

1  °  Tanner  v.  Smith,  97  Mont  229,  (  '  Thomas  v.  Steppert,  Circuit 
33  P2d  547.  Court,  Marathon  County,  Wisconsin; 

see  200  Wis  3&8,  228  NW  513. 
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language  to  any  material  extent;  that  on  that  date  he  was  in 
the  employment  of  the  defendant  in  its  lumberyard  at  Laona, 
Wisconsin,  and  had  been  in  such  employment  for  two  months 
or  more ;  that  during  part  of  the  forenoon  of  August  5,  19 — ,  he 
with  his  foreman,  B.,  and  a  teamster  was  engaged  in  gathering 
up  pieces  of  pine  lumber  from  various  parts  of  the  lumberyard 
and  loading  them  on  a  wagon ;  that  a  few  minutes  before  noon 
of  that  day  after  the  team  had  been  unhitched  from  the  wagon 
and  taken  to  the  barn  and  after  the  foreman  had  gone  to  an- 
other part  of  the  yard,  and  while  plaintiff  was  in  a  measure 
alone  in  whatsoever  he  was  doing,  he  suddenly  fell  down  and 
was  immediately  thereafter  found  and  picked  up  in  an  uncon- 
scious condition  and  taken  to  the  boarding-house  where  he  laid 
unconscious  for  more  than  24  hours  and  thereafter  was  seri- 
ously sick.  Plaintiff  claims  that  the  reason  for  his  falling  was 
that  he  was  struck  on  the  head  by  a  board  thrown  from  the 
top  of  an  adjoining  lumber  pile  and  that  all  his  subsequent  disa- 
bility was  due  thereto.  This  is  denied  by  the  defendant.  The 
first  question  for  you  to  answer  covers  this  issue. 1 2 

§  2476.  Carriers  of  passengers. ' 3 

§  2477.  Liability  from  operation  of  automobiles.14 

§  2478.  Liability  from  operation  of  railroads.15 

§  2479.  Assault  and  battery.  • 6 

§  2480.  Physicians  and  surgeons. ' 7 

§2481.  Libel.18 

§  2482.  Malicious  prosecution. ' 9 

§  2483.    Surveys. 

The  court  charges  the  jury  that  there  is  no  evidence  that 
the  field  notes  from  which  D.  ran  the  survey  were  correct.20 

1 2  Szeliwicki   v.    Connor    Lbr.    &          f  6  See  §§  745,  761,  supra. 
Land   Co.,  Circuit   Court,  Marathon  l7  See  §§2453,  2454,  supra. 
County,  Wisconsin;  see  163  Wis  20,          ' 8  See  §  2127,  supra. 

156  NW  622.  • 9  See  §  2178,  supra. 

1 3  See  §§  1118,  1123,  supra.  20  Dossett  v.    State,    19    AlaApp 
«4  See  §§  346,  424,  478,  494,  supra.     496,  98  S  359. 

1 5  See  §§  2840,  2841,  infra. 
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§  2484.    Presumptions;  burden  of  proof;  degree  of  proof;  pre- 
ponderance of  the  evidence  in  general. 
Alabama. 

(1)  The  burden  of  proof  is  on  the  plaintiff  to  make  out 
her  case  before  she  can  recover  and  before  the  defendant  has 
to  put  any  witness  on  the  stand.2 ! 

(2)  The  burden  of  proof  rests  upon  defendant  to  reason- 
ably satisfy  you  from  the  evidence  the  truth  of  each  of  then- 
special  pleas.22 

(3)  The  court  charges  the  jury  that,  unless  each  member 
of  the  jury  is  reasonably  satisfied  from  the  evidence  in  this 
case  that  plaintiff  has  established  in  evidence  all  of  the  material 
averments  of  one  count  of  the  complaint,  you  cannot  find  for 
plaintiff  in  this  case.23 

(4)  I  charge  you,  gentlemen  of  the  jury,  that  under  the 
issues  in  this  case  the  burden  is  by  the  law  placed  on  the 
plaintiff  to  prove  by  the  evidence  to  your  reasonable  satisfaction 
every  material  allegation  contained  in  one  of  the  counts  in  plain- 
tiff's complaint,  and  if  the  plaintiff  has  failed  to  do  this  you 
should  return  a  verdict  for  the  defendant.24 

(5)  The  burden  is  on  the  plaintiff  to  reasonably  satisfy 
you  as  to  the  truth  of  the  material  allegations  of  the  complaint 
or  any  count  thereof  before  she  would  be  entitled  to  recover 
of  the  defendant,  and,  after  she  has  so  reasonably  satisfied  you 
as  to  the  truth  of  the  material  allegations  contained  in  the 
complaint,  or  any  count  thereof,  then  she  would  be  entitled  to 
recover  of  the  defendant,  unless  you  are  further  reasonably 
satisfied  as  to  the  truth  of  any  of  the  defendant's  pleas,  and 
the  burden  would  be  on  the  defendant  to  reasonably  satisfy 
you  as  to  the  truth  of  his  pleas,  or  any  of  them.25 

Arizona. 

Now  in  this  case,  Ladies  and  Gentlemen  of  the  Jury,  the 
plaintiff  must  establish  his  case  by  satisfactory  evidence;  and 
satisfactory  evidence  is  that  which  ordinarily  produces  moral 
certainty  or  conviction  in  an  unprejudiced  mind.  It  alone  will 
justify  a  verdict.  Evidence  less  than  this  is  insufficient  evi- 
dence.26 

2 1  Bradley   v.   Williams,    20    Ala      Kelly  v.  Hanwick,  228  Ala  336,  153 
App  308,  101  S  808.  S  269. 

22  R   L   Parsons  Lbr.  &  Mfg.  Co.          25  American  Ry.  Exp.  Co.  v.  Hen- 
v.  Farrior,  225  Ala  61,  141  S  696.  derson,  214  Ala  268,  107  S  746. 

23  Bankers  Mtg.  Bond  Co.  v.  Ros-          See  also  Jefferson  County  Burial 
enthal,  226  Ala  135,  145  S  456.  Soc.  v.   Scott,   218  Ala  354,  118   S 

24  Galloway  v.  Perkins,  198  Ala      644. 

658  73  S  956.  26  Clark  v.  Tinnin,  81  Ariz  259, 

See  also  Bradford  v.  Birmingham      304  P2d  947. 
Elec.  Co.,  227  Ala  285,  149  S  729; 
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Arkansas. 

A  preponderance  of  the  evidence  means  the  greater  weight 
of  evidence;  but  this  is  not  determined  solely  by  the  greater 
number  of  witnesses  testifying  in  relation  to  any  particular 
fact  or  state  of  facts.  It  means  that  the  testimony  on  the  part 
of  the  party  on  whom  the  burden  rests  must  have  greater  weight 
in  your  estimation;  have  a  more  convincing  effect  than  that 
opposed  to  it.  If,  in  your  opinion,  the  testimony  on  any  essen- 
tial point,  as  hereinbefore  explained  in  these  instructions,  is 
evenly  balanced,  then  the  party  on  whom  the  burden  rests  to 
prove  the  same  by  a  preponderance  of  the  evidence  must  be 
deemed  to  have  failed  in  regard  thereto.27 

California. 

(1)  This  presumption  is  in  itself  a  species  of  evidence  and 
it  shall  prevail  and  control  your"  deliberations  until  and  unless 
it  is  overcome  by  other  evidence.28 

(2)  There  is  a  presumption  of  law  that  things  have  hap- 
pened according  to  the  ordinary  course  of  nature  and  the  ordi- 
nary habits  of  life,  but  this  presumption  is  disputable  and  may 
be  controverted  by  other  evidence,  direct  or  indirect. 

*     *     * 

You  are  not  bound  to  decide  in  conformity  with  the  decla- 
rations of  a  witness  or  any  number  of  witnesses  which  do 
not  produce  conviction  in  your  minds  against  a  less  number 
or  any  number  or  against  a  presumption  or  other  evidence 
satisfying  your  minds.  A  presumption  is  regarded  as  evidence, 
and  it  is  for  you  to  weigh  and  determine  what  all  the  evidence 
offered  is  worth  and  where  the  truth  lies.  It  is  for  you  to 
determine,  if  you  believe  under  the  evidence  and  these  instruc- 
tions a  presumption  exists  in  favor  or  against  an  issue  in- 
volved in  the  case,  whether  or  not  such  presumption  outweighs 
positive  or  other  testimony  or  evidence  against  it,  and,  if  you 
are  convinced  that  such  presumption  outweighs  and  overcomes 
the  other  testimony  and  evidence,  you  have  the  right  to  decide 
in  conformity  with  such  presumption.29 

(3)  The  burden  of  proof  here  is  upon  the  plaintiff  as  to 
all  the  affirmative  allegations  of  the  complaint  and  upon  the 
defendant  as  to  all  affirmative  allegations  of  the  answer  to  the 
complaint.    The  burden  of  proof,  therefore,  rests  on  the  party 
making  such  affirmative  allegations.30 

27Newhouse  Mill  &  Lbr.  Co.  v.  29  Beers  v.  California  State  Life 

Keller,  103  Ark  538,  146  SW  855.  Ins.  Co.,  87  CalApp  440,  262  P  380. 

28  Killough  v.  Lee,  4  CalApp2d  30  Comstock  v.  Morse,  107  CalApp 

309,  40  P2d  897.  71,  290  P  108. 
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(4)  Where  the  plaintiff  must  prove  his  case  by  a  prepon- 
derance of  the  evidence  and  the  evidence  on  a  material  point  in 
issue  is  equally  balanced,  the  plaintiff  cannot  prevail.31 

(5)  If  the  evidence  is  contradictory,  your  decision   must 
be  in  accordance  with  the  preponderance  thereof.    The  appar- 
ent contradictions  in  the  evidence  should  be  reconciled,  if  pos- 
sible.   When  the  evidence  is  so  equally  balanced  in  weight  that 
the  scales  of  proof  hang  even,  your  verdict  should  be  against 
the  party  upon  whom  rests  the  burden  of  proof.32 

(6)  The  burden  of  proof  rests  upon  the  plaintiff  to  estab- 
lish to  the  satisfaction  of  the  jury  the  facts  necessary  to  entitle 
him  to  recover.    The  issues  submitted  to  you  are  to  be  decided 
according  to  the  preponderance  of  the  evidence,  and  your  de- 
cision must  be  made  according  to  the  preponderance  of  the  evi- 
dence.    After  fairly  and  impartially  considering  and  weighing 
all  the  evidence  in  the  case  you  are  at  liberty  to  decide  that 
the  preponderance  of  evidence  is  on  the  side  which,  in  your 
better  judgment,  is  sustained  by  the  more  intelligent  and  better 
informed  and  the  more  credible  and  disinterested  witnesses.33 

Colorado. 

The  burden  is  on  the  plaintiff  to  establish  his  case  by  a 
preponderance  of  the  evidence,  and  if  he  has  done  so,  your 
verdict  should  be  for  the  plaintiff ;  otherwise  your  verdict  should 
be  for  the  defendant.34 

Connecticut. 

In  this  case  you  will  have  before  you  the  complaint  which 
the  plaintiff  has  drawn,  and  you  must  find  that  its  allegations 
have  been  proved  by  a  fair  preponderance  of  evidence,  and 
that  all  the  substantial  statements  in  the  complaint  upon  which 
this  case  is  rested  have  been  proved  by  a  fair  preponderance 
of  evidence.  That  means,  by  the  better  or  weightier  evidence, 
the  more  convincing  evidence.  It  means  that,  weighing  all  the 
evidence  in  the  case,  you  are  to  decide  in  favor  of  that  person 
toward  whose  side  the  scales  turn.  As  I  have  said  at  the  outset, 
if  you  find  that  the  plaintiff  has  proved  the  material  allega- 
tions of  her  complaint  by  a  fair  preponderance  of  evidence, 
there  can  be  no  question  in  law  that  this  defendant  is  liable. 
And,  on  the  other  hand,  if  you  find  that  this  accident  occurred 
as  defendant  claims  it  occurred,  because  this  plaintiff  stepped 

3 '  Straten  v.  Spencer,  52  CalApp  33  De  La  Torre  v.  Johnson,  203 

98,  197  P  540.  Cal  374,  264  P  485. 

32  Rogers    v.    Interstate    Transit  34  Seeing  Denver  Co.  v.  Morgan, 

Co.   (CalApp),  284  P  499;    see  285  66  Colo  565,  185  P  339. 
P  731,  290  P  571. 
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from  a  moving  trolley  car  and  thereby  her  injuries  were  occa- 
sioned, there  can  be  no  doubt  she  failed  to  exercise  due  care, 
and  that  she  contributed  to  her  accident  by  her  own  negli- 
gence, and  therefore  she  cannot  recover.  And  upon  the  facts 
as  you  shall  find  them,  your  verdict  must  be  rendered  according 
to  the  law,  as  the  court  stated  it.  You  are  concerned  with  the 
evidence  given  to  you  upon  the  witness  stand  here.  You  are 
to  consider  it  and  weigh  it  carefully,  all  of  it,  each  part  in  rela- 
tion to  every  other  part,  and  reach  your  conclusion  by  deter- 
mining to  which  side  a  fair  preponderance  of  the  evidence 
turns.35 

Florida. 

You  are  instructed  that,  if  you  find  that  the  defendant 
has  established  or  proved  any  one  or  more  of  his  pleas  by  a 
preponderance  of  the  evidence,  you  should  return  a  verdict  in 
favor  of  the  defendant.36 

Georgia. 

(1)  Now,  the  burden  rests  upon  the  plaintiff  to  sustain  by  the 
preponderance  of  the  evidence  his  allegations  and  contentions. 
Insofar  as  the  defendant  seeks  to  recover  damages  from  the 
plaintiff  from  Kis  cross  petition,  the  burden  rests  upon  him  to 
sustain  by  the  preponderance  of  the  evidence  those  allegations 
and  contentions.    By  a  preponderance  of  the  evidence  is  meant 
that  superior  weight  of  evidence  upon  the  issues  involved,  which, 
while  not  sufficient  to  wholly  free  the  mind  from  a  reasonable 
doubt,  is  yet  sufficient  to  incline  a  reasonable  and  impartial  mind 
to  one  side  of  the  issue  rather  than  the  other.37 

(2)  I  charge  you  that  the  burden  is  on  the  plaintiffs  to  estab- 
lish their  right  to  recover  by  a  preponderance  of  the  evidence.  By 
preponderance  of  evidence  is  meant  that  superior  weight  of 
evidence  upon  the  issues  involved,  which,  while  not  enough  to 
free  the  mind  from  a  reasonable  doubt,  it  is  yet  sufficient  to  in- 
cline a  reasonable  and  impartial  mind  to  one  side  of  the  issue 
rather  than  to  the  other.    In  determining  where  the  prepon- 
derance of  evidence  lies,  you  may  consider  all  the  facts  and  cir- 
cumstances in  the  case:  the  witnesses'  manner  of  testifying; 
their  means  and  opportunity  for  knowing  the  facts  to  which 
they  have  testified ;  the  nature  of  the  facts  to  which  they  testi- 
fied, and  the  probability  or  improbability  of  their  testimony; 
their  interest  or  want  of  interest,  and  the  personal  credibility 

38Brodie  v.  Connecticut  Co.,  87  37  Pulliam  v.  Casey,  93  GaApp 

Conn  363,  87  A  798.  324,  91  SE2d  807;  Womack  v.  Cen- 

36  Davis  v.  Ivey,  93  Fla  387,  112  tral  Georgia  Gas  Co.,  85  GaApp  799, 

S  264.  70  SE2d  398. 
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so  far  as  the  same  may  legitimately  appear  from  the  trial.  You 
may  also  consider  the  number  of  witnesses,  though  the  prepon- 
derance is  not  necessarily  with  the  greater  number.38 

Idaho. 

The  burden  of  proving  the  affirmative  defense  set  out  in  the 
answer  of  the  defendants  is  upon  them  and  you  should  require 
the  defendants  to  establish  such  allegations  by  a  fair  pre- 
ponderance of  the  evidence,  unless  the  truth  of  such  allegations 
appears  from  the  evidence  introduced  by  plaintiffs.3* 

Illinois. 

(1)  The  plaintiff  is  not  bound  to  prove  his  case  beyond  a 
reasonable  doubt,  but  is  merely  bound  to  prove  it  by  a  pre- 
ponderance of  the  evidence.40 

(2)  If  you  believe,  from  the  evidence  and  under  the  instruc- 
tions of  the  court,  that  the  plaintiff  has  made  out  his  case  as 
laid  in  the  declaration,  or  either  count  thereof,  you  must  find 
for  the  plaintiff.41 

(3)  The  burden  of  proof  in  this  class  of  cases  is  upon  the 
party  holding  the  affirmative ;  and  if  the  jury  find  that  the  evi- 
dence bearing  upon  the  plaintiff's  case  is  evenly  balanced,  or 
that  it  preponderates  in  favor  of  the  defendant,  then  the  plaintiff 
cannot  recover,  and  the  jury  should  find  for  the  defendant.42 

(4)  The  plaintiff  is  required  by  law  to  prove  her  case  by  a 
preponderance  of  the  evidence  before  she  can  recover.    If  the 
plaintiff  in  this  ^uit  has  not  so  proved  her  case  or  if  the  evi- 
dence is  evenly  balanced  so  that  the  jury  are  in  doubt  and 
unable  to  say  on  which  side  is  the  preponderance  of  the  evi- 
dence, or  if  the  preponderance  of  the  evidence  is  in  favor  of 
the  defendant,  then  in  either  of  these  cases  the  verdict  should 
be  "Not  guilty."43 

(5)  While,  as  a  matter  of  law,  the  burden  of  proof  is  upon 
the  plaintiff  and  it  is  for  him  to  prove  his  case  by  a  preponder- 

38  Hughes  v.  Al  Grider,  Inc.,  97  4I  Donk  Bros.   Coal  &   Coke   Co. 
GaApp  599,  103  SE2d  627.  v.  Thll,  228  111  233,  81  NE  857. 

39  French  v.  Tebben,  53  Idaho  701,  See  also  West  Chicago  Street  Ry. 
27  P2d  474.  Co.  v.  Scanlan,  168  111  34,  48  NE  149; 

40Pierson  v.  Lyon  &  Healy,  243  Mt.  Olive  &  Staunton  Coal  Co.  v. 

Ill  370,  90  NE  693.  Rademacher,  190  111  538,  60  NE  888. 

See   also   Taylor  v.  Felsing,   164  42  Home  v.  Walton,  117  111  130, 

111  331,  45   NE  161;    Chicago   City  141,  7  NE  100,  103. 

Ry.  Co.  v.  Bundy,  210  HI  39,  71  NE  43  Nosko  y.  O'Donnell,  260  IllApp 

28;  Chicago  City  Ry.  Co.  v.  Nelson,  544. 
215   111   436,    74   NE   458;    Chicago 
Consol.  Trac.  Co.  v.   Schritter,  222 
111  364,  78  NE  820. 
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ance  of  the  evidence,  still  if  the  jury  find  that  the  evidence 
bearing  upon  the  plaintiff's  case  preponderates  in  his  favor, 
although  but  slightly,  it  would  be  sufficient  for  the  jury  to  find 
the  issues  in  his  favor.44 

(6)  If   you   believe   from   the   evidence   that   the   plaintiff 
has  not  made  out  and  proved  his  case  by  the  greater  weight 
or  preponderance  of  the  evidence,  and  under  the  instructions 
given  by  the  court,  he  is  not  entitled  to  recover,  and  your  oaths 
prohibit  you  from  bringing  in  a  verdict  in  his  favor  for  any 
sum  of  money  merely  because  you  may  sympathize  with  him. 
This  case  must  be  tried  according  to  the*  law  and  the  evidence 
and  not  according  to  the  sympathies  of  the  jury.45 

(7)  The  preponderance  of  evidence  in  a  case  is  not  alone 
determined  by  the  number  of  witnesses  testifying  to  a  particular 
fact  or  state  of  facts.     In  determining  upon  which  side  the 
preponderance  of  evidence  is,  the  jury  should  take  into  con- 
sideration the  opportunities  of  the  several  witnesses  for  seeing 
or  knowing  the  things  about  which  they  testify;  their  conduct 
and  demeanor  while  testifying ;  their  interest  or  lack  of  interest, 
if  any,  in  the  result  of  the  suit ;  the  probability  or  improbability 
of  the  truth  of  their  several  statements,  in  view  of  all  the  other 
evidence,  facts,   and  circumstances  proved   on  the  trial,  and 
from  all  these  circumstances  determine  upon  which  side  is  the 
weight  or  preponderance  of  the  evidence.46 

(8)  You  are  instructed  that  the  plaintiff  is  required  to  prove 
its  case  by  a  preponderance  of  the  evidence  before  it  can  re- 
cover. 

If  the  plaintiff  in  this  case  has  not  so  proved  its  case,  or  if 
the  evidence  is  evenly  balanced,  or  if  you  are  in  doubt  and 
unable  to  say  on  which  side  is  the  preponderance,  then  in  either 
of  these  cases  the  verdict  should  be  not  guilty.47 

(9)  The  plaintiff  is  required  to  prove  his  case  by  the  greater 
weight  of  the  evidence,  and  if  he  has  not  so  proved  his  case,  or 
if  the  evidence  is  evenly  balanced  so  that  you  are  unable  to  say 
on  which  side  is  the  greater  weight  of  the  evidence,  or  if  the 
greater  weight  of  the  evidence  is  in  favor  of  the  defendant,  then 
in  any  such  event,  the  plaintiff  cannot  recover  from  the  de- 
fendant.48 

44  Taylor  v.  Felsing,  164  111  331,  See  also  Deering  v.  Barzak,  227 
45  NE  161.  Ill  71,  81  NE  1. 

45  Bunch  v.  McAllister,  266  IllApp  47  Little  Mackinaw  v.  Chism,  344 
248.  IllApp  582,  101  NE2d  866. 

46  Chicago    Union    Trac.    Co.    v.  48  Pinkstaff    v.    Pennsylvania    R. 
Yarus,  221  111  641,  77  NE  1129.  Co.,  23  IllApp2d  507,  163  NE2d  728. 
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Indiana. 

(1)  Under  the  issues  thus  formed,  the  burden  is  upon  the 
plaintiff  to  prove  by  a  fair  preponderance  of  all  the  evidence 
in  the  case  the  material  allegations  of  her  complaint. 

*     *     * 

The  burden  of  proof  rests  upon  the  plaintiff  to  prove,  by  a 
fair  preponderance  of  the  evidence,  the  material  allegations 
of  the  complaint,  or  such  part  of  the  same  as  she  relies  upon 
for  a  recovery.49 

(2)  Under  the  issues  thus  formed,  the  burden  rests  upon 
the  plaintiff  to  prove  the  material  allegations  of  its  complaint 
as  amended,  by  a  fair  preponderance  of  the  evidence,  and  if  the 
plaintiff  had  done  so,  the  burden  is  then  upon  the  defendant  to 
prove  by  such  a  fair  preponderance  of  the  evidence  the  material 
allegations  of  some  one  or  more  of  said  affirmative  paragraphs  of 
answer ;  and  if  the  defendant  does  prove  the  material  allegations 
of  its  sixth  paragraph  of  answer,  the  burden  then  rests  upon 
the  plaintiff  to  prove  the  material  allegations  of  its  third  para- 
graph of  reply.    If  the  plaintiff  should  fail  to  prove  by  a  fair 
preponderance  of  the  evidence  the  material  allegations  of  its 
complaint  your  verdict  must  be  for  the   defendant.     If  the 
defendant  should  prove  by  a  fair  preponderance  of  the  evidence 
the  material  allegations  of  either  its  second  or  third  paragraphs 
of  answer,  your  verdict  must  be  for  the  defendant.     If  the 
defendant  should  prove  by  a  fair  preponderance  of  the  evi- 
dence the  material   averments   of  either  its   fourth   or   sixth 
paragraphs  of  answer,  your  verdict  should  be  for  the  defendant, 
unless  the  plaintiff  shall  have  established  by  a  fair  preponder- 
ance of  the  evidence,  the  material  averments  of  its  second  and 
third  paragraphs  of  reply.50 

(3)  By  a  fair  preponderance  of  the  evidence  is  not  neces- 
sarily meant  the  greater  in  number  of  witnesses,  but  what  is 
meant  is  the  greater  evidence  in  weight  and  credibility,  and 
that,  considering  all  the  evidence  in  the  cause,  the  evidence 
tending  to  establish  a  given  fact  outweighs  the  evidence  to 
the  contrary.    If,  after  considering  all  the  evidence  in  the  cause, 
you  shall  find  that  the  evidence  upon  any  question  in  issue  is 

49  Cavanaugh    v.    Polk    Sanitary  R.  Co.  v.  Boyd,  98  IndApp  439,  185 

Milk    Co.,     Circuit    Court,     Marion  NE  160;  Gerow  v.  Hawkins,  99  Ind 

County,  Indiana,  No.  44487,  Instruc-  App  352,  192  NE  713. 

tions,  1930-32,  p.  3.  5O  Comision  Reg-uladora  del  Mer- 

See  also  Southern  Indiana  Gas  &  cado  de  Henequen  v.  Sterling  Fire 

Elec.   Co.  v.  Storment,  206  Ind  25,  Ins.     Co.,     Circuit     Court,     Marion 

188   NE    313;    Rodenbeck  v.    Crews  County,  Indiana,  No.  46870;  see  195 

State    Bank    &    Trust    Co.,    97    Ind  Ind  29,  143  NE  2. 
App  21,  163  NE  616;  Pennsylvania 
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evenly  balanced,  you  should  answer  such  question  against  the 
party  who  has  the  burden  of  that  issue,  for  in  such  a  case 
there  would  be  no  preponderance  in  favor  of  such  proposition.51 

(4)  The  burden  of  proving  the  material  facts  averred  in 
the  complaint  rests  upon  the  plaintiff.    Whether  the  facts  are 
material,  however,  need  not  cause  you  trouble,  as  that  is  a 
question  of  law  for  the  court.    You  find  what  facts  have  been 
proved,  and  in  determining  what  have  been  proved  it  will  be 
necessary  for  you  to  consider  what  facts  have  been  attempted 
to  be  proved,  and  by  whom,  that  is,  by  which  party.     If  the 
plaintiff  asserts  a  fact,  and  offers  evidence  to  prove  it,  and  the 
defendant  offers  evidence  to  disprove  it,  you  will  then  weigh 
all  of  the  evidence  on  that  point.     If  you  find  that  the  evi- 
dence of  the  plaintiff  outweighs  that  of  the  defendant,  you 
should  find  the  facts  proved,  and  it  should  become  a  part  of 
your  verdict.    If  the  evidence  of  the  defendant  upon  that  point 
outweighs  that  of  the  plaintiff,  you  will  leave  that  fact  out  of 
your  verdict.    And  it  may  arise  that  you  will  find  the  evidence 
equally  balanced  upon  a  fact  asserted  by  the  plaintiff,  that  is, 
you  will  find  that  after  you  have  carefully  considered  all  of 
the  evidence  upon  such  facts  upon  both  sides,  you  are  unable  to 
determine  which  side  has  the  preponderance.    In  such  case  you 
should  omit  the  fact  asserted  from  your  verdict.     These  re- 
marks apply  to  the  facts  averred,  and  upon  which  proof  was 
offered  by  the  plaintiff;  the  same  will  apply  to  facts  asserted 
by  the  defendant.    After  plaintiff  has  made  proof  of  facts  to 
entitle  her  to  recover,  her  recovery  may  be  defeated  by  other 
facts  proved  which  avoid  the  effect  of  the  facts  so  proved  by  the 
plaintiff.    These  facts  are  averred  by  the  defendant  and  consti- 
tute a  part  of  the  defense.    The  burden  of  proving  such  facts 
is  upon  the  defendant  by  a  fair  preponderance  of  the  evidence.52 

(5)  One  presumption  cannot  be  based  upon  another  and 
an  inference  cannot  be  drawn  where  sufficient  facts  are  want- 
ing, or  from  facts  which  are  inconsistent  with,  or  repelled  by 
other  facts  equally  well  established,  but  you  must  determine 
from  all  the  evidence  in  the  case  whether  the  essential  facts  as 
outlined  herein  have  been  proved  to  your  satisfaction.    Unless 
you  find  from  a  fair  preponderance  of  all  the  evidence  in  this 
cause  that  M.  E.  was  cut  while  being  shaved  and  that  the  razor 
by  which  the  cut  was  inflicted  was  infected  by  streptococci 
germs,  it  cannot  be  presumed  that,  as  a  result  of  such  a  cut 

51  Partlow- Jenkins  Motor  Car  Co.          52  Pittsburgh,  C.,  C.  &  St.  L.  Ry. 
v.   Hubbard,   Circuit   Court,   Marion      Co.  v.  Burton,  139  Ind  357,  37  NE 
County,  Indiana,  No.  30329;  see  also      150,  38  NE  594. 
Beard  v.  Ball,  96  IndApp  156,  182 
NE  102. 
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from  such  an  infected  razor,  M.  E.  became  infected  with 
streptococci  germs  and,  independently  and  exclusively  of  all 
other  causes,  died  as  a  result  of  such  infection.  These  things 
must  be  shown  by  facts  or  fair  inferences  to  be  shown  from 
the  necessary  facts  already  proved.53 

Iowa. 

(1)  ^The  burden  of  proof  in  this  action  is  on  the  plaintiff 
and  it  is  incumbent  on  him  to  establish  his  claims  by  a  pre- 
ponderance of  the  evidence.54 

(2)  The  burden  of  proof  in  this  case  is  placed  upon  the 
plaintiff  to  prove  and  establish  his  claim  and  cause  of  action  by 
the  preponderance  of  the  evidence.     If  he  has  so  established 
his  claim  and  cause  of  action  then  your  verdict  should  be  for 
the  plaintiff;  but,  on  the  other  hand,  if  he  has  not  so  estab- 
lished his  claim  or  cause  of  action,  then  your  verdict  should 
be  for  the  defendants.55 

Kansas. 

By  a  preponderance  of  the  evidence  does  not  necessarily 
mean  by  the  greater  number  of  witnesses,  but  by  it  is  meant 
the  degree  or  condition  of  the  proof,  which,  considered  in  the 
light  of  all  the  evidence  in  the  case,  seems  to  be  most  reason- 
able, the  most  consistent,  and  the  most  satisfactory.56 

Massachusetts. 

A  presumption  is  not  evidence;  it  is  merely  a  rule  in  refer- 
ence to  evidence ;  and  if  there  is  no  evidence  as  to  the  due  care 
in  this  case  of  Mr.  B.,  then  the  presumption  controls.  When 
evidence  is  introduced  then  you  are  to  consider  the  evidence. 
If  you  believe  the  evidence  the  presumption  disappears;  but 
just  because  somebody  has  said  something  and  you  do  not 
believe  a  word  of  that  evidence  the  presumption  would  control.57 

Michigan. 

(1)  The  burden  of  proof  in  this  case  is  upon  the  plaintiff, 
and  before  he  can  recover  he  must  prove  all  the  essential  ele- 
ments in  his  case  by  a  preponderance  of  the  evidence.58 

53  Jenson  v.  Lincoln  Nat.  Life  Ins.  "We    do    not    think    that    there    is 
Co.,   Circuit  Court,  Marion  County,  any  error  in  the  instructions  of  the 
Indiana,  No.  45357;  see  99  IndApp  court  to  the  jury.   They  are  all  ap- 
397,  189  NE  169.  plicable  to  the  issues  under  the  evi- 

54  Brekke   v.   Rothermal,    196   la  dence  on  the  trial  in  this  case." 
1288,  196  NW  84.  57  Brown  v.  Henderson,  285  Mass 

55  Young:  v.  Jacobsen  Bros.,  219  192,  189  NE  41. 

la  483,  258  NW  104.  5S  Wilkowski    v.    Grant    Iron    & 

56  Kansas   Loan  &   Trust  Co.  v.      Metal  Co.,  219  Mich  535,   189  NW 
Love,    4    KanApp    188,    45    P    953.      10. 
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(2)  In  this  case  the  burden  is  upon  the  plaintiff  to  prove 
his  case  by  a  preponderance  of  evidence.     And  if,  after  care- 
fully considering  all  of  the  evidence  given  herein  by  both  sides, 
you  are  unable  to  say  whether  the  plaintiff  or  the  defendant 
is  right  in  his  contention,  the  plaintiff  has  not  proved  his  case 
by  a  preponderance  of  evidence,  and  your  verdict  should  be  for 
the  defendant.59 

(3)  The  burden  of  proof  in  this  case  is  upon  the  plaintiffs 
to  show  by  a  preponderance  of  the  evidence  the  material  facts 
which  they  have  alleged  in  their  declaration.    By  a  preponder- 
ance of  evidence  we  mean  simply  the  greater  weight  of  evi- 
dence; in  other  words,  the  plaintiffs  in  this  case  must  produce 
evidence  which   in   your  minds    carries   greater  weight   than 
that  which  has  been  produced  against  it.60 

(4)  By  a  preponderance  of  the  evidence  is  meant  such  evi- 
dence as,  when  weighed  with  that  opposed  to  it,  has  the  more 
convincing  force  and  from  which  it  results  that  the  greater 
probability  is  in  favor  of  the  person  upon  whom  the  burden 
rests.61 

Mississippi. 

The  court  instructs  the  jury,  for  the  proponent,  that,  while 
there  are  certain  presumptions  of  law  in  this  as  in  all  other 
cases,  still  all  presumptions  yield  to  proof,  and  where  there  is 
positive  testimony  on  any  subject,  the  jury  will  try  this  case  on 
such  testimony,  and  not  on  any  presumptions.62 

Missouri. 

(1)  By  a  preponderance  of  the  evidence,  as  used  in  these 
instructions,  is  meant  the  greater  weight  of  all  the  credible 
evidence  in  the  case.    If  the  plaintiff  has  not  the  greater  weight 
of  the  credible  evidence  with  her,  or  if  such  evidence  is  evenly 
balanced  as  to  weight,  then  in  neither  of  such  events  can  the 
plaintiff  recover,  and  your  verdict  must  be  for  the  defendant.63 

(2)  While  the  plaintiff  is  required  by  law  to  prove  the  case 
by  the  greater  weight  or  preponderance  of  the  evidence,  the 
question  as  to  where  the  greater  weight  or  preponderance  of 
the  evidence  lies  is  to  be  determined  by  the  jury  upon  a  fair 
and  impartial  consideration  of  all  the  facts  and  circumstances  in 
evidence  in  this  case.    In  this  connection,  if  you  find  from  the 

59  Parker  v.  Baldwin,  216  Mich  v.  Peninsular  Fire  Ins.  Co.,  226  Mich 

472,  185  NW  746.  573,  198  NW  255. 

6<>  Blaty  Y.  Gray,  217  Mich  531,  ^2  Hitt  v<  Terryj  92  Miss  671,  46 

187  NW  36.0.  S  829. 

6'  Hanna  v.  McClave,  273  Mich  63  Rath  v.  Knight  (Mo),  55  SW2d 

571,  263  NW  742.  See  also  Curwood  682. 
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evidence  that  the  evidence  in  this  case  preponderates  in  plain- 
tiff's favor,  although  but  slightly,  such  is  sufficient  to  entitle  him 
to  a  verdict.64 

(3)  By  the  expression  "preponderance  or  greater  weight 
of  the  evidence,"  as  used  in  the  instructions  in  this  case,  is  not 
meant  the  mere  number  of  witnesses  who  have  testified  for  or 
against  a  given  question  of  fact  in  issue  before  you.  Such 
expression  means  that,  after  you  have  fully  and  carefully  con- 
sidered all  the  evidence  in  the  case,  you  should  decide  any  one  of 
the  questions  of  fact  in  favor  of  the  party  with  whom  you  find 
the  proof  on  such  fact  to  have  the  most  convincing  effect  upon 
your  minds,  after  you  have  fully  considered  all  the  facts  and 
circumstances  in  evidence  bearing  upon  such  question.68 

North  Dakota. 

A  party  that  comes  into  court  and  claims  a  right  to  recover 
against  another  must  prove  that  right  by  what  is  called  a  fair 
preponderance  of  the  evidence.  What  we  mean  by  a  fair  pre- 
ponderance of  the  evidence  is  not  the  greater  number  of  wit- 
nesses that  have  testified  on  one  side  or  the  other,  nor  is 
it  the  greater  volume  of  testimony  on  one  side  or  the  other; 
it  simply  means  when  you  have  weighed,  considered  and  com- 
pared it  all  together,  you  are  to  determine  where  the  greater 
weight  of  the  evidence,  the  more  convincing  testimony  leads  you, 
either  as  to  the  matter  of  the  plaintiff's  being  entitled  to  recover, 
or  not  to  recover.66 

Ohio. 

(1)  The  burden  of  proof  is  on  the  plaintiff.    By  burden  of 
proof  is  meant  the  duty  of  producing  sufficient  evidence  to  lead 
you  to  believe  that  the  facts  are  as  the  party  who  has  the 
burden  claims  them  to  be.  For  this  purpose  the  law  requires  that 
the  party  who  affirms  that  a  fact  exists  must  establish  such 
fact  by  a  preponderance  of  the  evidence.67 

(2)  By  a  preponderance  of  the  evidence  we  mean  the  greater 
weight  of  the  evidence.    This  does  not  necessarily  mean  by  the 
greater  number  of  witnesses,  but  simply  means,  if  in  weighing 
all  the  evidence  in  the  case,  the  testimony  of  witnesses,  any 
written  or  documentary  evidence,  photographs   or  any   other 
evidence  admitted  in  the  trial,  the  evidence  of  the  one  side  out- 

64  Jones    v.     Missouri     Freight  66  Billingsley      v.      McCormick 
Transit  Corp.,  225  MoApp  1076,  40  Transfer  Co.,  58  NB  913,  228  NW 
SW2d  465.  424. 

65  Holton  v.  Cochran,  208  Mo  314,  67  MacBard   Coal    Co.   v.   Bayles, 
106  SW  1035.  35  OhApp  532,  172  NE  637. 
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weighs  that  of  the  other,  then  that  side  is  said  to  have  the 
weight  of  the  evidence.68 

(3)  If  you  found  the  evidence  weighed  even  to  a  small  extent 
in  favor  of  the  plaintiff's  claim  then  he  could  be  said  to  have  es- 
tablished the  affirmative  by  the  greater  weight  of  the  evidence 
and  to  have  sustained  his  burden  of  proof.69 

(4)  The  burden  of  proof,  of  course,  is  upon  the  plaintiff  and 
the  plaintiff  must  prove  his  case  by  a  preponderance  of  the  evi- 
dence.  By  the  burden  of  proof,  we  mean  not  necessarily  that  one 
side  has  more  witnesses  than  the  other,  but  that  expression  re- 
fers rather  to  the  quality  of  the  testimony  than  to  the  number  of 
witnesses,  and  by  a  preponderance  of  the  evidence  means  that 
one  side  has  the  more  convincing  evidence  than  the  other.    It 
is  that  evidence  which  moves  your  minds  to  determine  the  facts 
one  way  or  the  other.    In  other  words,  it  is  the  overweight  of 
the  evidence. 

In  determining  this  question  of  the  preponderance  of  the 
evidence,  you  will  take  into  consideration  the  witnesses,  what 
they  say,  their  means  of  knowing  the  matters  about  which  they 
testified,  tKeir  opportunity  for  observation  or  their  lack  of  op- 
portunity, their  manner  of  testifying,  their  candor  or  their  lack 
of  candor,  the  reasonableness  or  the  unreasonableness  of  their 
testimony,  probability  or  improbability,  their  relationship  to 
the  lawsuit  or  lack  of  relationship  to  the  parties  to  the  lawsuit, 
and  all  of  the  facts  and  circumstances  appearing  in  their  testi- 
mony.70 

South  Carolina. 

The  plaintiff  comes  into  court  and  grounds  his  claim  for 
recovery  against  this  defendant  upon  charges  of  negligence 
and  recklessness,  he  comes  bearing  the  burden  of  showing 
you  by  the  evidence  in  the  whole  case  that  he  has  made  out 
his  contention  in  its  essential  elements  by  that  evidence  and 
by  the  greater  weight  of  the  evidence.  The  burden  is  upon 
him  because  he  asserts  his  right  to  recover  affirmatively  against 
this  defendant,  and  the  burden  is  to  the  extent  that  he  must 
show  you  by  the  greater  weight  of  the  evidence  that  he  has 
made  out  his  contention  and  that  he  is  entitled  to  recover 
by  the  greater  weight  of  the  evidence.  Not  by  the  overwhelming 
greater  weight,  but  by  that  weight  of  the  evidence  which 

68  Cincinnati    Street    Ry.    Co.    v.  69  Barbish  v.  Ohio  Finance  Co.,  60 

Adams,  33  OhApp  311, 169  NE  480.  OLA  339,  101  NE2d  792. 

See  also  Franklin  Motor  Car  Co,  7ORice    v.    Cleveland,    144    OhSt 

v.  Dyer,  29  OhApp  241,  163  NE  568;  299,  58  NE2d  768. 
Cleveland  R.  Co.  v.  Durschuk,  31  Oh 
App  248,  166  NE  909. 
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would  warrant  a  jury  in  saying  after  due  deliberation,  after 
weighing  it,  would  warrant  you  in  saying  that  the  greater 
weight  ^obtains  in  behalf  of  the  plaintiff  who  asserts  the 
affirmative.  Weigh  it  not  by  number  of  witnesses,  weigh  it 
by  the  credit  which  you  attach  to  it  after  having  heard  it 
delivered  from  the  stand.  That  evidence  maps  out  the  road 
to  which  you  are  to  travel  to  a  verdict.  You  are  in  search 
of  the  truth  to  express  it  in  your  verdict,  and  to  be  indicated  as 
a  result  of  your  deliberations,  after  you  weigh  the  evidence 
and  find  where  the  greater  weight  lies.7 ' 

Texas. 

The  burden  is  on  the  plaintiff  to  prove  by  a  preponderance  of 
the  evidence  all  the  matters  and  facts  necessary  to  entitle  him 
to  recover.72 

Virginia. 

In  this  case,  as  in  all  other  civil  cases,  the  plaintiff  must 
prove  her  case,  and  every  element  thereof,  by  a  preponderance  of 
the  evidence;  and,  if  she  fails  so  to  do,  you  must  find  for  the 
defendant.73 

Washington. 

By  a  preponderance  of  the  evidence  is  meant  that  there  is 
more  proof  of  a  satisfying  character  in  favor  of  the  party 
presenting  such  evidence  than  there  is  against  him.  In  other 
words,  the  scales  are  turned,  as  it  were,  in  favor  of  the  party 
presenting  the  greater  weight  of  evidence  in  favor  of  the  fact 
which  he  is  seeking  to  establish.  It  is  sufficient  if  the  party 
having  the  burden  reasonably  satisfies  you  from  all  the  testi- 
mony that  there  is  more  proof  on  his  side  than  upon  the  side 
of  his  opponent.74 

Wisconsin. 

(1)  When  in  these  instructions  I  have  charged  you  that  the 
burden  of  proof  rests  upon  a  party  plaintiff  or  a  party  defendant 
to  this  action,  you  are  instructed  that  in  order  to  establish  the 
existence  of  a  fact  it  is  incumbent  upon  the  party  upon  whom 
the  burden  of  proof  is  cast  to  establish  the  truth  of  the  propo- 
sition involved,  to  your  satisfaction,  by  a  preponderance  of  the 
credible  evidence  in  the  case,  and  you  must  be  satisfied  by  a 

71  Parker  v.  Simmons,  163  SG  42,  74  Aitonen  v.   Morse,    136   Wash 
161  SE  169.  369,  240  P  14. 

72  Missouri,   K.    &   T.   R.   Co.  v.  See  also  Foster  v.  Pacific  Clipper 
Coker  (TexCivApp),  143  SW  218.  Line,  30  Wash  515,  71  P  48. 

7  3  Virginian  R.  Co.  v.  Farr,  147 
Va  217,  136  SE  668. 
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preponderance  of  such  evidence  that  such  fact  does  exist ;  unless 
you  are  so  satisfied  your  finding  should  be  against  the  party 
upon  whom  the  burden  of  proof  is  cast.  ...  If  the  evidence  is  so 
evenly  balanced  that  you  cannot  determine  upon  which  side  it 
preponderates,  or  if  it  preponderates  against  the  party  on  whom 
the  burden  of  proof  rests,  or  if  it  preponderates  in  favor  of  the 
party  upon  whom  the  burden  of  proof  is  cast,  and,  notwith- 
standing such  preponderance,  you  are  not  satisfied  of  the  exist- 
ence of  the  fact  in  controversy,  your  finding  should  be  against 
the  party  on  whom  the  burden  is  cast.75 

(2)  In  these  instructions  I  will  use  the  terms  "burden  of 
proof"  and  "preponderance  of  the  evidence."    By  burden  of  proof 
is  meant  the  burden  resting  upon  the  party  who  alleges  the 
existence  of  a  fact  to  satisfy  the  minds  of  the  jury  by  a  pre- 
ponderance of  the  evidence  that  such  alleged  fact  does  exist. 
By  preponderance  of  the  evidence  is  meant  the  greater  weight  or 
convincing  power  of  the  evidence.    Before  you  are  entitled  to 
find  in  favor  of  the  contention  of  the  party  on  whom  rests 
the  burden  of  proof  you  must  be  satisfied:     First,  that  the 
evidence  supporting  his  contention  is  sufficient,  considered  by 
itself,  to  establish  the  truth  of  his  contention ;  and,  second,  that 
all  the  evidence  supporting  his  contention,  considered  together, 
is  of  greater  weight  and  convincing  power  than  all  the  evidence 
in  opposition  thereto.76 

(3)  The  first  five  questions  in  the  verdict  are  to  be  answered 
by  either  "Yes"   or  "No."     Each  of  these  questions  inquires 
whether  an  alleged  fact  existed  or  occurred.    As  to  each  of  these 
questions  if  the  greater  weight  of  the  evidence  on  the  question 
proves  the  existence  of  the  alleged  fact  to  a  reasonable  certainty, 
then  the  answer  to  the  question  should  be  "Yes." 

On  the  other  hand,  if,  after  a  full  and  fair  consideration  of 
all  of  the  evidence  on  the  question,  it  fails  so  to  prove  the 
affirmative  of  the  question,  then  you  should  answer  the  ques- 
tion "No." 

The  last  question  relates  to  damages,  and  you  will  answer  the 
same  with  such  amount  as  you  find,  within  the  instructions 
I  have  given  you,  has  been  proved  by  the  evidence  to  a  reason- 
able certainty.77 

75  Speakes  Lime  &  Cement  Co.  v.  77  Ferge  v.  Schuetz,  Circuit  Court, 

Duluth  Street  R.  Co.,  172  Wis  475,  Marathon  County,  Wisconsin;  see 

179  NW  5%.  195  Wis  662,  217  NW  656. 

76Solberg  v.  Robbins  Lbr.  Co.,  See  also  Stokdyk  v.  Schmidt,  190 

Circuit  Court,  Oneida  County,  Wis-  Wis  108,  208  NW  941;  Markgraf 

consin;  see  147  Wis  259,  133  NW  v.  Columbia  Bank,  203  Wis  429,  233 

28,  37  LRA(NS)  790.  NW  782;  Kaboth  v.  Schrewe,  211 

Wis  280,  247  NW  835. 
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§  2485.  Contracts  and  contractual  relations  generally.78 

§  2486.  Execution  and  delivery  of  written  instruments.79 

§  2487.  Alteration  of  instruments.80 

§2488.  Agency.81 

§  2489.    Money  lent.82 

The  burden  Is  upon  the  plaintiff  to  establish  by  a  fair  pre- 
ponderance of  the  entire  evidence  that  the  loans  of  money 
as  claimed  by  the  plaintiff  and  testified  to  by  him  in  answers  to 
interrogatories,  were  in  fact  made  by  the  plaintiff  to  the  de- 
fendants' testator,  and  unless  the  plaintiff  shall  have  sustained 
this  burden,  the  verdict  must  be  for  the  defendants. 

*     *     * 

Unless  the  jury  are  satisfied  by  a  fair  preponderance  of  the 
evidence  that  the  plaintiff  loaned  to  the  defendants'  testator 
the  sums  of  money  in  the  original  aggregate  of  $11,000,  the 
plaintiff  cannot  recover  in  this  action.83 

§  2490.    Sale  of  goods. 

(1)  The  burden  of  proof  is  on  the  plaintiff  to  establish  by 
a  fair  preponderance  of  the  evidence  that  this  flour  delivered  by 
plaintiff  to  the  defendant  was  0.  K,  merchantable,  wholesome, 
and  fit  for  making  bread,  and  that  the  defendant  refused  to 
receive  the  flour  without  justifiable  reason,  and  that  plaintiff 
suffered  damages  thereby.84 

(2)  To  entitle  the  plaintiff  to  recover  on  this  count  it  is 
only  necessary  that  he  should  show  an  honest  intention  to  per- 
form the  contract,  an  attempt  to  perform  it,  such  approximation 
to  complete  performance  that  the  defendant  obtained  substan- 
tially what  was  called  for  by  the  contract,  although  it  may  not 
be  the  same  in  every  particular,  and  although  there  may  be 
omissions  and  imperfections  on  account  of  which  there  should 
be  a  deduction  from  the  contract  price.85 

§  2491.    Consideration  for  note.86 

§  2492.    Bona  fide  purchaser  of  negotiable  instrument.87 

78  See  §  1239,  supra.  84  F.  W.   Stock  &  Sons  v.  Snell, 

7»  See  §§  931,  1500,  supra,  240  Mass  427,  134  NE  378. 
so  See  §  710,  supra.  8S  Lynch   v.    Culhane,   241    Mass 

8 '  See  §  693,  supra.  219,  135  NE  119. 

82  See  also  §  2295,  supra.  86  See  §  906,  supra. 

83  Aikey  v.  Gardner,  243  Mass  77,          87  See  §  917,  supra. 
136  NE  876. 
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§  2493.    Payment.88 

§  2494.    Banks  and  banking. 

If  you  believe  from  the  evidence  that  the  writing  purporting 
to  be  signed  by  the  plaintiff  delivered  to  defendant  on  November 
11,  19 — ,  directing  the  defendant  to  deliver  the  canceled  checks 
of  the  plaintiff  to  the  bearer  of  the  order,  was  in  fact  signed 
by  the  plaintiff,  and  if  you  further  believe  defendant  did  deliver 
such  checks  pursuant  to  such  written  order,  and  if  you  further 
believe  that  plaintiff  received  the  canceled  checks  so  mentioned 
in  said  order  and  still  retains  them  or  has  destroyed  them, 
a  presumption  arises  that  they  are  evidence  in  this  case  against 
the  claim  of  plaintiff,  and  you  are  entitled  to  take  this  presump- 
tion in  consideration  in  determining  whether  the  checks  men- 
tioned in  said  order  were  genuine.89 

§2495.    Brokers.90 

§  2496.    Partnership. 

As  a  matter  of  law,  when  a  suit  is  brought  by  a  corporation 
against  a  partnership,  as  in  this  case,  the  plaintiff  is  not  required 
to  prove  the  existence  of  the  partnership,  unless  the  same  is 
denied  by  the  plea  verified  by  affidavit  filed  within  the  time  al- 
lowed for  filing  pleas  in  abatement  (30  days  from  service  of  the 
summons  and  complaint  on  the  defendants)  which  was  not  done 
in  this  case,  and  I  charge  you  that  under  the  law  and  the  evi- 
dence ;in  this  case  that  the  presumption  of  law  is  that  the  part- 
nership of  M.  A.  E.,  a  partnership  composed  of  F.  G.  M.  and 
C.  D.  M.,  existed  as  such  during  the  life  of  this  contract  made 
by  and  between  the  plaintiff  and  the  defendant  offered  in  evi- 
dence in  this  case.91 

§  2497.    Parent  and  child. 

Where  parents  reside  in  the  family  of  a  child,  there  is  no 
implied  understanding  on  the  part  of  either  to  pay  for  services 
rendered,  or  for  board,  lodging,  or  clothing  furnished;  but  the 
undertaking  may  arise  from  an  express  contract  or  may  be 
inferred  from  circumstances.  The  relationship  rebuts  the  pre- 
sumption which  exists  in  other  cases,  that  compensation  was 
intended,  and  the  circumstances  must  be  of  such  a  nature  and 
character  as  to  overcome  the  presumption  which  arises  from 

88  See  §  2432,  supra.  9 '  Birmingham  News  Co.  v.  Mc- 

89  Koby  v.  Fletcher  Sav.  &  Trust  Cornell,    225    Ala    30,    141    S    678. 
Co.,  Circuit  Court,  Marion  County,  The   charge  was  held  to  assert  a 
Indiana,  No.  43190.  correct  proposition  of  law  and,   al- 

90  See  §  1008,  supra.  though  abstract,   giving  it  did   not 

constitute  reversible  error. 
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the  relationship  of  the  parties,  to  justify  the  inference  that 
compensation  was  intended.92 

§  2498.    Fraud.93 

§  2499.    Conveyances  fraudulent  as  to  creditors.94 

§  2500.    Insurable  interests. 

Alabama. 

The  burden  of  proof  is  on  the  plaintiff  in  this  case  to  prove 
the  amount  due  on  the  alleged  mortgage  indebtedness  at  the 
time  of  the  fire.95 

Iowa. 

The  provisions  of  the  contract  of  insurance  concerning  fail- 
ure to  inform  defendant  of  encumbrance  on  the  property  before 
the  policy  is  issued  and  of  the  placing  of  encumbrance  on  the 
real  or  personal  property  after  issuance  of  the  policy  of  insur- 
ance are  valid  and  binding  agreements  and  the  insurer  has  the 
legal  right  to  make  defense  to  a  suit  for  loss  or  damage  if  it 
claims  provisions  of  the  policy  have  been  violated  by  the  insured. 
The  burden  of  establishing  such  defenses  is  upon  the  defendant 
to  establish  such  defenses  by  a  preponderance  of  the  evidence. 
In  the  case  at  bar  plaintiffs  admit  there  was  a  $1,050  mortgage 
on  the  real  estate  at  the  time  the  policy  was  written.  They 
claim,  however,  that  such  fact  was  known  to  the  agent  H.  M.  G. 
who  solicited  and  procured  the  policy  in  suit.  On  this  issue  plain- 
tiffs must  establish  such  knowledge  by  said  agent  by  a  pre- 
ponderance of  the  evidence. 

Plaintiffs  deny  that  there  ever  was  any  valid  or  binding  real 
estate  or  chattel  mortgage  executed  and  delivered  to  the  party 
W.  F.  B.  Defendant  has  the  burden  of  establishing  such  execu- 
tion and  delivery  of  such  mortgages  by  a  preponderance  of  the 
evidence,  before  such  defense  is  established.  Plaintiffs  deny  that 
they  ever  gave  or  executed  any  chattel  mortgage  covering  their 
household  goods  to  the  Woodburn  Savings  Bank.  Defendant  has 
the  burden  of  establishing  that  plaintiffs  did  execute  and  deliver 
one  or  more  chattel  mortgages  to  the  Woodburn  Savings  Bank, 
by  a  preponderance  of  the  evidence,  before  such  defense  is  estab- 
lished against  the  plaintiffs'  claim.96 

92  Conner  v.  Conner,  Circuit  Court,  95  St.   Paul   Fire   &   Marine   Ins. 
Marion  County,  Indiana,  No.  36412.  Co.  v.  Crump,  231  Ala  127,  163  S 

93  See  §  1766,  supra.  651. 

94  See  §  1796,  supra.  96  Hoover  v.  First  American  Fire 

Ins.  Co.  of  New  York,  218  la  559, 
255  NW  705. 
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§  2501.    Automobile  liability  insurance. 

The  burden  of  proof  in  this  case  is  upon  the  plaintiff,  S.  G., 
and  before  the  plaintiff  would  be  entitled  to  recover  a  verdict 
at  your  hands  he  must  prove  to  you  by  a  preponderance  of  the 
evidence  the  material  allegations  of  his  petition.  In  order  to 
entitle  the  plaintiff  to  recover  in  this  action  he  must  prove  to 
you  by  a  preponderance  of  the  evidence  that  on  June  13,  19 — , 
at  the  time  of  the  accident  to  the  G.  boy,  the  defendant  T.  was 
insured  against  loss  or  damage  on  account  of  bodily  injury  of  any 
person  caused  by  the  accident  of  T.  If  the  plaintiff  does  prove 
these  matters  and  things  to  you  by  a  preponderance  of  the  evi- 
dence, then  he  would  be  entitled  to  recover  a  verdict  at  your 
hands  against  the  defendant  in  the  sum  of  $7,000,  together  with 
interest  thereon  from  November  23,  19 —  up  to  the  present 
time.  If  the  plaintiff  fails  to  prove  these  matters  to  you  by  a 
preponderance  of  the  evidence,  then  the  plaintiff  cannot  recover, 
and,  in  such  event,  your  verdict  should  be  for  the  defendant.97 

§  2502.    Extent  of  loss  from  fire.98 

Missouri. 

The  burden  is  upon  the  plaintiff  to  prove  by  a  preponderance 
or  greater  weight  of  the  credible  testimony  in  the  case  that  said 
house  was  wholly  destroyed  by  said  fire.90 

Wisconsin. 

The  burden  is  upon  the  plaintiff  to  satisfy  the  jury  to  a  reason- 
able certainty,  by  the  greater  weight  of  the  evidence  on  the 
question,  what  was  the  amount  of  such  loss  and  damage.  There 
are  two  divisions  to  this  question,  one  requiring  you  to  answer 
as  to  the  stock  of  merchandise  and  the  other  as  to  the  furniture 
and  fixtures.1 

§  2503.    Disability  of  insured. 

The  burden  is  upon  the  plaintiff  to  satisfy  you  by  the  greater 
weight  of  the  evidence,  and  I  have  explained  what  that  phrase 
means.  If  he  has  so  satisfied  you,  that  is  to  say,  by  the  greater 
weight  of  the  evidence,  that  he  has  been  totally  and  presumably 
permanently  disabled  from  bodily  injury  occurring  or  disease 
originating  after  the  issuance  of  the  policy,  it  will  be  your  duty 

97  Royal  Indem.  Co.  v.  Goodman,          •  Wiesman  v.  American  Ins.  Co., 
32  OhApp  316,  168  NE  61.  Circuit  Court,  Oneida  County,  Wis- 

98  See  also  §  1944,  supra.  consin,  184  Wis  523,  199  NW  55,  200 
90  Lux  T.   Milwaukee  Mechanics'      NW  304. 

Ins.  Co.  (MoApp),  30  SW2d  1090. 
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to  answer  the  first  issue  "Yes."    If  you  do  not  so  find,  it  will 
be  your  duty  to  answer  the  first  issue  "No."2 

§  2504.    Death  of  insured;  time  of  death. 

Alabama. 

The  burden  of  proof  is  upon  the  plaintiff  to  prove  to  your 
reasonable  satisfaction,  that  at  the  time  J.  J.  paid  the  premium 
on  said  policy,  and  the  policy  was  delivered  to  him,  that  R.  J., 
the  insured,  was  alive.3 

Missouri. 

If  you  find  and  believe  from  the  evidence  that  I.  C.  M.  has  been 
absent  and  unheard  of  for  seven  years  or  more  next  prior  to 
April  1,  19 — ,  then  the  law  would  presume  that  he  is  dead,  and 
you  will  be  warranted  in  so  finding  and  returning  a  verdict  for 
plaintiff,  unless  you  further  find  and  believe  from  the  evidence 
that  said  I.  C.  M.  is  alive  or  has  been  alive  some  time  during 
seven  years  prior  to  April  1,  19 — ,  or  since  that  time.4 

Texas. 

While  death  may  be  presumed  from  a  seven-year  absence  of 
one  not  heard  from,  where  news  from  him,  if  living,  would 
probably  have  been  had,  yet  this  period  of  seven  years  during 
which  the  presumption  of  continued  life  runs,  and  at  the  end  of 
which  it  is  presumed  that  life  ceases,  may  be  shortened  by  proof 
of  such  facts  and  circumstances  connected  with  the  disappear- 
ance of  the  person  whose  life  is  the  subject  of  inquiry,  and  cir- 
cumstances connected  with  his  habits  and  customs  of  life  as, 
submitted  to  the  test  of  reason  and  experience,  would  show  to 
your  satisfaction  by  a  preponderance  of  the  evidence  that  the 
person  was  dead. 

If  from  the  evidence  in  this  case  you  should  come  to  the  con- 
clusion that  H.  has  been  continuously  absent  since  December  3, 
19 — 9  without  being  heard  from  by  his  relatives  and  friends,  it 
should  have  due  weight  with  you  in  arriving  at  your  verdict. 

Absence  alone  cannot  establish  the  death  of  H.,  for  the  law 
presumes  an  individual  shown  to  be  alive  and  in  health  at  the 
time  of  his  disappearance  continues  to  live.  While  the  death  of 

2  Misskelley    v.    Home    Life    Ins.  suanee  of  the  policy  as  alleged  in  the 

Co.,  205  NC  496,  171  SE  862.    The  complaint?" 

first  issue,  referred  to  in  the  above          3  Metropolitan    Life    Ins.    Co.    v. 

instruction,    was:      "Has    plaintiff,  James,  228  Ala  383,  153  S  759. 
since  September  1,  1930,  been  totally          4  Unwin   v.    John    Hancock    Mut. 

and    presumably    permanently    dis-  Life   Ins.   Co.    (MoApp),   43    SW2d 

abled  from  bodily  injury  occurring,  899. 
or  disease  originating,  after  the  is- 


§2505  INSTRUCTIONS — CIVIL  ACTIONS  528 

H.  is  not  to  be  presumed  from  absence  alone,  yet  it  is  a  circum- 
stance which  should  be  taken  into  consideration  with  all  the 
other  evidence  in  the  case,  and  the  conclusion  of  life  or  death 
arrived  at  from  all  the  facts  and  circumstances,  including  his 
continued  absence. 

The  evidence  of  witnesses  is  also  before  you  tending  to  show 
that  H.  has  been  seen  on  two  occasions  and  at  two  places  since 
the  date  of  his  alleged  disappearance  on  December  3,  19 — .  You 
should  carefully  consider  this  evidence  in  relation  to  his  having 
been  seen  since  the  date  of  his  alleged  disappearance,  and  if  you 
believe  from  the  evidence  that  he  was  seen  by  the  witnesses  who 
have  testified  to  this,  then,  of  course,  it  would  be  your  duty  to 
find  for  the  defendant.5 

§  2505.    Cause  of  death  of  insured;  suicide. 

Indiana. 

It  is  claimed  by  the  plaintiff  that  the  insured,  F.  J.  V.,  died  on 
January  12,  19—,  as  a  result  of  a  gunshot  wound  sustained 
on  January  8,  19 — ,  from  a  gun  in  the  possession  of  E.  P.  It  is 
further  claimed  by  the  plaintiff  that  such  wound  was  accidentally 
inflicted,  and  the  death  thereby  caused  by  accidental  means. 
Before  the  jury  would  be  authorized  to  find  in  favor  of  plaintiff's 
contention  that  the  wound  and  death  were  accidental,  it  must 
be  proved  by  a  fair  preponderance  of  the  evidence  that  such 
wound  was  in  fact  accidentally  inflicted.  As  to  this  proposition, 
the  burden  of  proof  rests  upon  the  plaintiff. 


This  is  a  civil  case  and  not  a  criminal  case,  and  in  a  civil  case 
a  party  having  the  burden  upon  any  issue  is  required  to  prove 
the  facts  on  such  issue  only  by  a  fair  preponderance  of  all  the 
evidence,  and  not  beyond  a  reasonable  doubt.  So  that  in  this 
case  the  defendant  is  not  required  to  prove  beyond  a  reasonable 
doubt  that  said  P.  intentionally  inflicted  upon  the  assured  V. 
the  injuries  that  caused  the  death  of  said  assured,  but  if  such 
fact  is  shown  by  a  fair  preponderance  of  all  the  evidence  in  this 
cause,  the  defendant  would  be  entitled  to  your  verdict.6 

Iowa, 

It  is  manifest  that  self-destruction  cannot  be  presumed.  So 
strong  is  the  instinctive  love  of  life  in  the  human  breast  and  so 

5  Fidelity  Mut.  Life  Assn.  v.  6  Vandaver  v.  Fidelity  Life  &  Ace. 
Mettler,  185  US  308,  46  LEd  922,  22  Ins.  Co.,  Circuit  Court,  Marion  Coun- 
SupCt  662.  ty,  Indiana,  No.  39459. 
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uniform  the  efforts  of  men  to  preserve  their  existence  that  sui- 
cide cannot  be  presumed.7 

Louisiana. 

If  you  find  that  the  body  of  the  deceased  was  found  under 
such  circumstances  that  death,  as  far  as  the  evidence  shows  the 
cause  thereof,  may  have  resulted,  as  reasonably  from  negligence, 
accident,  murder,  or  suicide,  the  presumption  is  against  suicide, 

because  suicide  is  contrary  to  the  general  conduct  of  mankind. 

*     *     * 

The  plaintiff  in  this  case  has  the  burden  on  herself  of  showing 
the  contract  under  the  policies  and  the  death  of  the  deceased. 
That  much  has  been  shown,  and  as  a  matter  of  fact  been 
admitted  by  the  defendant.  The  case  of  the  plaintiff  would  be 
made  out  by  that  showing  and  admission,  but  for  the  denials  in 
the  defenses  set  up  by  the  defendant.  The  defendant,  admitting 
the  death  and  admitting  the  obligation  under  the  contract,  sets 
up  a  special  defense  that  the  contract  is  not  enforceable  In  this 
case,  because  the  insured,  S.,  committed  suicide  in  the  city  of 
New  York.  Under  the  terms  of  this  policy,  this  defense  is  good, 
if  sustained  by  the  proof.  On  that  defense  the  defendant  has 
the  burden  of  proof.  The  defendant  is  required  to  make  out  its 
case  on  that  defense  by  a  preponderance  of  proof;  that  is,  to 
make  you,  by  its  proof,  or  the  proof  in  the  case,  believe  that  its 
defense  has  been  established  with  a  reasonable  degree  of  cer- 
tainty.8 

Missouri. 

With  respect  to  the  issue  as  to  whether  the  death  of  the  in- 
sured was  due  to  an  accidental  or  an  intentional  fall,  the  jifry 
are  instructed  that  the  burden  of  proof  is  upon  the  plaintiff; 
that  is  to  say,  unless  the  plaintiff  has  proved  by  a  preponderance 
or  greater  weight  of  the  testimony  that  the  fall  of  the  insured 
from  the  car,  which  occasioned  his  death,  was  accidental  and  not 
intentional  on  his  part,  then,  regardless  of  the  question  of  volun- 
tary exposure  to  unnecessary  danger,  the  jury  will  find  for  the 
defendant.  And  so,  if  the  jury  find  that  his  fall  from  the  car 
was  intentional  and  not  accidental,  or  if  under  the  evidence  the 
jury  are  unable  to  ascertain  whether  it  was  accidental  or  inten- 
tional, your  verdict  must  be  for  the  defendant.9 

Nebraska, 

In  order  for  the  plaintiff  to  recover  upon  the  double  indemnity 
provisions  of  the  policies,  the  burden  of  proof  is  on  the  plaintiff 

7  Travelers    Ins.    Co.    v.    McCon-         8  Sharland    v.    Washington    Life 
key,  127  US  661,  32  Led  308,  8  Sup      Ins.  Co.,  101  F  206. 
Ct  1360.  0  Landau   v.   Travelers'   Ins.    Co., 

315  Mo  760,  2S7  SW  346. 
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in  this  case  to  prove  by  a  preponderance  of  the  evidence  that  the 
death  of  J.  H.  S.  was  the  result  of  a  bodily  injury  effected  solely 
through  external,  violent,  and  accidental  means,  and  that  such 
death  occurred  within  60  days  after  the  date  of  the  bodily 
injury,  and  that  such  bodily  injury  resulted  in  the  death  of 
J.  H.  S.,  and  that  nothing  else  either  caused  or  contributed  in 
any  degree  to  the  death,  and  unless  the  plaintiff  has  sustained 
such  a  burden  of  proof  your  verdict  should  be  for  the  defendant. 
If  J.  H.  S.  sustained  an  accident,  but  at  the  time  it  occurred  he 
was  suffering  from  a  pre-existing  disease  or  bodily  infirmity,  and 
if  the  accident  would  not  have  caused  his  death  if  he  had  not 
been  affected  with  the  pre-existing  disease  or  infirmity,  but  he 
died  because  the  accident  aggravated  the  effects  of  the  pre- 
existing disease  or  bodily  infirmity,  or  because  the  pre-existing 
disease  aggravated  the  effects  of  the  accident,  then  the  defendant 
would  not  be  liable  under  the  double  indemnity  provision  of  the 
policies,  because  in  such  a  case  the  death  would  be  caused  partly 
by  disease  and  partly  by  accident.  But  even  if  the  death  was 
caused  by  a  disease,  which  disease  was  not  the  result  of  any 
other  bodily  infirmity  or  disease  in  existence  at  the  time  of  the 
accident,  but  which  disease  was  itself  caused  by  the  external, 
violent,  and  accidental  means  which  produced  the  bodily  injury, 
the  defendant  would  be  liable  to  pay  the  double  indemnity  be- 
cause in  such  case  the  disease  was  the  effect  of  the  accident.*0 

Oklahoma. 

The  presumption  of  law  attaching  to  the  death  of  the  insured, 
disclosed  by  the  evidence,  is  against  the  intentional  taking  of 
the  life  on  the  part  of  the  deceased,  for  the  reason  that  the 
presumption  of  love  of  life  is  so  strong  it  has  the  force  of 
affirmative  evidence,  and  will  so  prevail  unless  negatived  by  the 
surrounding  facts  and  circumstances  as  to  leave  no  other  reason- 
able hypothesis  than  that  of  suicide,  and  in  this  connection  you 
are  instructed  that  the  burden  of  proof  is  upon  the  defendant 
to  show  by  a  preponderance  of  the  evidence  that  the  death  of  the 
deceased  was  intentional  on  his  part  in  order  to  rebut  the  afore- 
said presumption  of  law. ' ! 

Tennessee. 

A  man's  natural  instinct  is  to  preserve  his  life  and  not  to 
destroy  it.  Therefore,  the  presumption  is  that  the  insured  did 
not  commit  suicide,  and  this  presumption  should  be  considered 
in  deciding  whether  or  not  he  did  commit  suicide.12 

10  Mutual  Life  Ins.   Co.  of  New          l2  Provident  Life  &  Ace.  Ins.  Co. 

York  v.  Still,  78  F2d  748.  v.  Prieto,  169  Tenn  124,  83   SW2d 

1 '  Mid-Continent  Life  Ins.  Co.  v.  251. 
Davis,  174  Okl  262,  51  P2d  319. 
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§  2506.    Drainage, ' 3 

§2507.    Wills. 

While  the  burden  of  proof  is  upon  proponents  to  make  out  their 
case,  as  charged  by  the  court,  yet  the  court  further  charges 
you  that,  if  you  believe  the  evidence,  the  proponents  did  make 
out  a  prima  facie  case,  and  that  thereafter  the  burden  of  proof 
was  upon  the  contestants  to  overcome  such  prima  facie  case  to 
the  reasonable  satisfaction  of  the  jury.14 

§  2508.    Insanity. 

Alabama. 

The  burden  rests  on  the  defendant  in  this  case  to  reasonably 
satisfy  the  jury  that  J.  H.  M.  did  not  have  sufficient  mental 
capacity  to  fairly  understand  the  nature  and  consequences  of  the 

execution  of  the  conveyance. 

*  *     * 

The  burden  rests  on  the  defendants  to  show  habitual,  fixed 
insanity  before  it  will  be  presumed  that  the  insanity  continued 
to  the  execution  of  the  instrument  involved  in  this  case.15 

Indiana. 

It  is  not  only  those  who  possess  the  highest  degree  of  intelli- 
gence and  capacity  that  are  considered  of  sound  mind,  but  all 
are  presumed  to  be  of  sound  mind  except  those  whose  mental 
capacity  is  so  weak  as  to  incapacitate  them  from  transacting 
the  ordinary  business  of  life  with  reasonable  prudence,  and  this 
mental  incapacity  must  be  shown  by  a  fair  preponderance  of 

the  evidence. 

*  *     * 

Every  person  is  presumed  to  be  of  sound  mind  until  the 
contrary  is  shown,  and  the  burden  rests  upon  those  who  assert 
his  unsoundness  of  mind  to  prove  such  assertion  by  a  prepond- 
erance of  evidence.  In  this  case,  the  fair  presumption  is  that 
M.  C.  was  of  sound  mind  at  the  time  of  the  changes  made  in  the 
policy  under  which  M.  P.  was  made  beneficiary  of  the  proceeds 
of  such  policy,  unless  the  contrary  has  been  shown  by  a  pre- 
ponderance of  evidence.16 

§  2509.    Intent. 

The  law  presumes  that  every  sane  person  contemplates  and 
intends  the  natural,  ordinary,  and  usual  consequences  of  his  own 

1 3  gee  §  1547^  supra.  1 6  Furniss    v.    Metropolitan    Life 

14  Baker  v.  Eastis,  215  Ala  402,      Ins.     Co.,     Circuit     Court,    Marion 
110  S  705.  County,  Indiana,  No.  35574. 

18  McClelland  v.  Coston,  227  Ala 
267,  149  S  697. 
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voluntary  acts,  unless  the  contrary  appears  from  the  evidence ; 
and  if  a  man  is  shown  by  the  evidence  to  have  injured  another 
by  any  act,  the  natural  and  probable  consequences  of  which  act 
would  be  to  injure  such  other  person,  then  it  will  be  presumed 
that  the  injury  of  the  person  injured  was  intended  by  the  person 
who  inflicted  such  injury,  unless  the  evidence  shows  the  con- 
trary.17 

§  2510.    Identity  of  persons. 

The  burden  of  proof  is  on  the  plaintiff  to  prove  to  your  rea- 
sonable satisfaction  by  the  preponderance  or  greater  weight  of 
the  credible  testimony  that  defendant  H.  H.  K.  was  operating 
the  automobile  which  collided  with  the  one  in  which  plaintiff 
was  riding  and  this  burden  of  proof  continues  and  abides  with 
plaintiff  throughout  the  entire  trial.  Unless  you  find  and  believe 
from  the  evidence  in  the  case  that  plaintiff  has  proved  to  your 
reasonable  satisfaction  by  the  preponderance  of  the  credible 
testimony  that  defendant  H.  H.  K.  was  operating  said  automobile 
on  the  occasion  mentioned  in  evidence,  then  your  verdict  must 
be  in  favor  of  defendant  H.  H.  K.18 

§2511.    Negligence.19 

§2512.    Proximate  cause  of  injury. 

Alabama. 

The  burden  of  proof  is  upon  the  plaintiff  to  show  that  the 
proximate  cause  of  plaintiff's  injuries  and  death  was  the  direct 
result  of  the  negligence  of  the  driver  of  defendant's  automobile ; 
if  you  are  not  reasonably  satisfied  from  all  the  evidence  that 
plaintiff  has  proved  such  negligence  on  the  part  of  defendant's 
driver  of  the  automobile,  your  verdict  must  be  for  defendant.20 

California. 

Before  the  plaintiffs  can  recover  in  this  action  it  must  appear 
to  your  satisfaction  by  a  preponderance  of  the  evidence  that  the 
defendant  corporation  or  its  agent  was  guilty  of  some  act  of 
negligence  which  directly  and  proximately  contributed  to  the 
accident.  It  must  also  appear  to  your  satisfaction  that  the 
plaintiff  was  without  fault  or  negligence  on  his  part,  which 
may  in  anywise  have  contributed  directly  and  proximately  to 
the  accident.21 

l7Vandaver  v.   Fidelity   Life   &  19See  §2335,  supra. 

Ace.  Ins.  Co.,  Circuit  Court,  Marion  2OKarpeles  v.  City  Ice  Delivery 

County,  Indiana,  No.  39459.  Co.,  198  Ala  449,  73  S  642. 

iaRathr.  Knight  (Mo),  55  SW2d  2J  Sale  v.  Illinois  Elec.  Co.,  114 

£82,  CalApp  71,  299  P  561. 
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Maryland. 

The  burden  of  proof  rests  upon  the  plaintiff  to  establish  by 
a  preponderance  of  evidence  that  the  plaintiff  was  injured  solely 
as  the  result  of  the  negligence  of  the  defendant,  and  if  the  minds 
of  the  jury  shall  be  in  a  state  of  even  balance  or  equipoise  as  to 
whether  the  defendant  was  guilty  of  such  negligence,  then  their 
verdict  must  be  for  the  defendant.22 

Massachusetts. 

If  the  state  of  the  proof  renders  it  impossible  to  determine 
which  of  two  independent  acts  was  the  proximate  cause  of  the 
injuries  and  damage  complained  of,  the  plaintiff  has  failed  to 
sustain  the  affirmative  burden  of  proof  assumed  by  him  in  bring- 
ing this  action. 

*     *     * 

If  on  all  the  evidence  it  is  just  as  reasonable  to  suppose  that 
the  cause  of  the  injury  and  damage  complained  of  is  one  for 
which  no  liability  would  attach  to  the  defendant  as  one  for 
which  the  defendant  is  liable,  then  the  plaintiff  has  failed  to 
make  out  his  case.23 

Missouri. 

It  devolves  upon  the  plaintiff  to  prove  by  the  preponderance 
or  greater  weight  of  the  testimony  that  the  defendant  was 
actually  guilty  of  negligence,  and  that  the  negligent  act  or  acts, 
if  any,  directly  caused  plaintiff's  injuries,  if  any.24 

Nebraska, 

The  burden  of  proof  is  upon  the  plaintiff  to  prove  all  the 
material  allegations  in  her  petition  contained,  except  as  such 
allegations  are  admitted  in  the  pleadings  or  upon  the  trial.  The 
occurrence  of  the  accident  is  admitted.  Therefore  in  order  to 
prevail  in  this  case,  plaintiff  must  prove,  by  a  preponderance  of 
the  evidence,  the  following  material  matters:  First,  that  the 
proximate  cause  of  the  accident  and  the  injuries  resulting  there- 
from, if  any,  was  the  negligence  of  the  defendant  in  one  or  more 
of  the  particulars  alleged  in  plaintiff's  petition,  or  that  the  acci- 
dent would  not  have  occurred  but  for  the  negligence  of  the  de- 
fendant in  one  or  more  of  the  particulars  charged  in  plaintiff's 
petition ;  second,  the  amount  of  plaintiff's  damages,  if  any.25 

22  Pennsylvania   R.    Co.    v.    Sim-          24  Pappas   Pie  &   Baking  Co.   v. 
mons,  159  Md  114,  150  A  263.  Stroh  Bros.  Delivery  Co.  (MoApp), 

See   also   Clark   Bros.  v.   United      67  SW2d  793. 

Rys.  &  Elec.  Co.  of  Baltimore  City,          25  Clausen  v.   Johnson,   124   Neb 
137  Md  159,  111  A  829.  280,  246  NW  458. 

23  Morrison  v.  Medaglia,  287  Mass 
46,  191  NE  133. 
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New  York. 

If  the  jury  find  there  are  two  or  more  reasons  which  in  them- 
selves are  consistent  to  the  happening  of  the  accident,  one  of 
which  would  predicate  liability  and  the  other  or  others  would 
predicate  no  liability,  then  the  plaintiff  has  failed  to  meet  the 
burden  which  the  law  requires  and  the  verdict  must  be  for  the 
defendant.26 

North  Carolina. 

The  burden  of  that  issue  is  upon  her  to  satisfy  you,  by  the 
greater  weight  of  the  evidence,  that  she  was  injured  by  the  joint 
and  concurring  negligence  of  defendants  J.  W.  and  C.  M.  A., 
before  she  would  be  entitled  to  have  you  answer  the  first  issue 
"Yes."  If,  however,  after  consideration  of  all  the  evidence,  you 
are  satisfied  by  the  greater  weight  of  the  evidence,  that  the 
plaintiff  was  injured  by  the  joint  and  concurring  negligence  of 
J.  W.  and  C.  M.  A*,  then  the  court  instructs  you  it  will  be  your 
duty  to  answer  the  first  issue  "Yes."  If  plaintiff  fails  to  so 
satisfy  you,  it  will  be  your  duty  to  answer  the  first  issue  "No."27 

§  2513.    Contributory  negligence.28 

§  2514.    Last  clear  chance.29 

§  2515.    Comparative  negligence. 

The  sixth  question  is  this: 

If  you  find  both  the  plaintiff  and  the  defendant  negligent, 
and  that  such  negligence  of  each  was  the  cause  of  the 
accident,  then  answer  this:  Was  such  negligence  of  the 
plaintiff,  H.  M.,  as  great  as  such  negligence  of  the  de- 
fendant? 

The  burden  of  proof  is  upon  the  defendant  to  convince  you 
by  the  preponderance  of  the  evidence  that  this  question  should 
be  answered  "Yes."  Answer  it  "Yes"  or  "No"  as  you  find  the 
fact  to  be,30 

§  2516.    Responsibility  of  one  person  for  negligence  of  an- 
other person.31 

§  2517.    Crimes  involved  in  civil  cases. 

When  in  the  trial  of  a  civil  case  a  person  is  charged  with 
crime,  there  is  a  legal  presumption  that  he  is  innocent,  and  this 

26  Digelormo  v.  Weil,  260  NY  192,          2»  See  §  1291,  supra. 

183  NE  360.  30  McGuiggan  v.  Hiller  Bros.,  214 

27  Gaff ney  v.  Phelps,  207  NG  553,  Wis  388,  253  NW  403. 
178  SE  231.  3 '  See  §  493,  supra. 

28  See  §  1290,  supra. 
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presumption  is  evidence  in  his  favor  and  is  to  be  considered  by 
the  jury  in  connection  with  the  other  evidence  in  the  case. 

This  presumption  of  innocence  continues  as  a  piece  of  evi- 
dence in  defendant's  favor  until  you  are  convinced  of  the  con- 
trary by  a  preponderance  of  the  evidence.32 

§  2518.  Assault  and  battery.33 

§  2519.  Self-defense  in  action  for  wrongful  death.34 

§  2520.  Personal  injuries.35 

§  2521.  Damages  for  death  by  wrongful  act.36 

§  2522.  Adultery  as  ground  for  divorce.37 

§  2523.  Bastardy  proceedings.38 

§  2524.  Eminent  domain  proceedings.39 

§  2525.  False  imprisonment.40 

§  2526.  Glass  in  food  eaten  in  restaurant.41 

§  2527.  Libel  and  slander.42 

§  2528.  Set-off  and  counterclaim.43 

§  2529.    Variance  between  allegations  and  proof  in  general. 

Alabama. 

I  charge  you  that  under  the  pleadings  and  evidence  in  this 
case  you  cannot  find  a  verdict  against  defendants  D.  and  B.  for 
anything  that  may  have  happened  prior  to  March  14,  19 — .44 

Indiana. 

I  instruct  you  that  the  plaintiff  can  recover  in  this  action,  if 
she  recovers  at  all,  only  upon  the  theory  of  her  complaint.  She 
cannot  recover  upon  any  theory  substantially  different  from  that 
alleged  in  her  complaint.45 

32  Clark  v.  Demars,  102  Vt  147,          4a  See  §  1691,  supra. 
146  A  812.  4I  See  §  1736,  supra. 

33  See  §  761,  supra.  42  See  §§  2126,  2130,  2131. 

34  See  §  1460,  supra.  43  See  §  2981,  infra. 

35  See  §  1404,  supra.  44  Knowles  v.  Blue,  209   Ala  27, 
3  e  See  §  1469,  supra.                              95  S  481. 

37  See  §  1542,  supra.  45  Gnatz  v.  Indianapolis  Street  R. 

38  See  §  $78,' supra.  Co.,   Circuit  Court,  Marion  County, 

39  See  §  1636,  supra.  Indiana,  No.  43533. 
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§  2S30.    Contracts. 

The  plaintiff  must  recover  in  this  case,  if  he  recovers  at  all, 
upon  the  theory  alleged  in  his  complaint,  and  he  cannot  recover 
upon  any  theory  not  alleged  in  his  complaint ;  and  even  though 
you  should  find  from  the  evidence,  that  the  defendant  committed 
any  violations  of  its  contract,  other  than  is  charged  in  the  com- 
plaint, you  will  not  be  warranted  in  finding  a  verdict  against 
the  defendant  on  account  of  the  same.46 

§  2531.    Pensions. 

The  plaintiff  must  recover  in  this  case,  if  she  recover  at  all, 
upon  the  theory  alleged  in  her  complaint,  and  she  cannot  recover 
upon  any  theory  except  the  theory  so  alleged  and  set  forth  in 
her  complaint.  If  you  find  from  the  evidence  that  plaintiff's 
decedent  died  while  in  the  service  of  the  police  department  as  a 
police  officer,  but  that  his  death  directly  resulted  from  any  other 
cause  than  that  as  alleged  in  the  complaint,  your  finding  must 
be  for  the  defendant.47 

§  2532.    Negligence.48 

§  2533.    Assault  and  battery. 

If  you  find  from  a  preponderance  of  the  evidence  in  this  case 
that  at  the  time  plaintiff  received  the  injuries,  if  any,  as  de- 
scribed in  the  complaint  the  defendant  W.  was  acting  in  the 
capacity  of  a  special  constable  from  the  court  of  Justice  of 
Peace  B.,  and  that  he  was  not  acting  or  fulfilling  his  duties  as 
a  private  detective  licensed  under  the  laws  of  the  state  of  Indiana, 
then  the  plaintiff  is  not  entitled  to  recover  from  either  of  the 
defendants  and  your  verdict  should  be  in  favor  of  both  defend- 
ants. 

*     *     * 

The  complaint  in  this  case  proceeds  upon  the  theory  that  the 
defendant  D.  L.  W.  at  the  time  plaintiff  received  the  injuries, 
if  any,  as  described  in  the  complaint  was  acting  in  the  capacity 
of  a  private  detective  licensed  by  the  state  of  Indiana,  and  the 
plaintiff  is  bound  by  the  theory  of  her  complaint. 

If  you  find,  therefore,  from  a  preponderance  of  all  of  the  evi- 
dence in  this  case,  that  plaintiff  has  failed  to  prove  that  said 
W.  at  such  time  was  acting  in  such  capacity,  the  plaintiff  is  not 

46  Suit  v.  M.  A,  Mayer  Co.,  Cir-  47  Eads  v.  Trustees  of  Police  Pen- 
cuit  Court,  Marion  County,  Indiana,  sion  Fund,  Circuit  Court,  Marion 
No.  38056.  County,  Indiana,  No.  46667. 

48  See  §  2338,  supra. 
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entitled  to  recover  and  your  verdict  should  be  for  the  defend- 
ants. 

On  the  other  hand  if  you  find  from  a  fair  preponderance  of 
all  the  evidence  that  at  the  time  in  question,  the  defendant  W. 
was  acting  in  the  capacity  of  a  licensed  private  detective  and 
committed  the  act  of  assault  complained  of  in  plaintiff's  com- 
plaint and  she  suffered  injuries  therefrom,  then  your  verdict 
should  be  for  the  plaintiff.49 

§2534.    Slander. 

To  sustain  a  complaint  for  slander,  one  is  not  required  to 
prove  the  charge  to  have  been  made  in  the  precise  words 
alleged  in  the  pleading,  but  it  is  necessary  to  prove  that  the 
defendant  spoke  the  words,  in  substance,  or  substantially  as 
alleged  in  the  complaint ;  that  is,  the  words  themselves  must  be 
proved,  or  enough  of  them  to  substantially  make  out  the  charge 
included  in  some  set  of  words  counted  on.  It  is  not  enough  to 
prove  the  speaking  of  similar  or  equivalent  words. 


Under  the  issues  in  this  case  it  is  necessary,  before  the  plain- 
tiff is  entitled  to  recover,  for  him  to  prove  not  only  that  the 
defendant  did  at  or  prior  to  the  time  fixed  in  the  first  para- 
graph of  complaint  speak  enough  of  the  exact  words  set  out  in 
the  complaint  to  constitute  the  charge  of  forgery,  but  that  by 
the  speaking  of  such  words  at  said  times  the  defendant  in- 
tended to  charge  the  plaintiff  with  having  forged  the  name 
of  J.  D.  to  a  conditional  sale  contract  for  a  pearl  necklace,  and 
unless  you  do  so  find  from  a  preponderance  of  the  evidence, 
your  verdict  should  be  for  the  defendant. 


In  a  suit  for  slander  the  plaintiff  is  not  always  held  to  strict 
accuracy  as  to  the  time  of  the  speaking,  so  long  as  the  variance 
may  not  bring  him  in  conflict  with  the  statute  of  limitations,  or 
mislead  the  defendant  to  his  hurt,  or  amount  to  a  palpable  fraud 
upon  the  court.  So  as  a  general  rule,  a  variance  between  the 
date  of  the  publication  as  set  forth  in  the  complaint  and  the 
date  as  shown  in  the  evidence  is  immaterial  and  harmless.  The 
same  rule  applies  to  a  variance  in  proof  as  to  the  place  of  the 
speaking.50 

49  State  ex  rel.  Koonce  v.  Wells,  so  Danforth  v.  Blickman,  Circuit 
Circuit  Court,  Marion  County,  Indi-  Court,  Marion  County,  Indiana,  No. 
ana,  No.  41395.  39029. 
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§  2535.    Authority  and  duty  of  jury  generally. 
Georgia. 

(1)  You  should  find  your  verdict  in  accordance  with  what 
you  honestly  believe  to  be  the  truth  of  the  case,  without  regard 
to  whether  it  is  in  favor  of  the  plaintiff  or  the  defendant.    You 
are  here  to  administer  justice,  based  upon  the  truth  of  the  case, 
under  the  law,  the  truth  of  the  case  as  you  find  it  from  the 
evidence.5' 

(2)  When  you  were  impaneled,  you  took  an  oath  to  well 
and  truly  try  each  cause  submitted  to  you  during  the  present 
service  and  to  make  a  true  verdict  according  to  the  law  as 
given  you  in  charge  and  the  opinion  you  entertain  of  the  evi- 
dence produced  to  you,  to  the  best  of  your  skill  and  knowledge, 
without  favor  or  affection  to  either  party.     You  are  here  to 
try  this  case  under  the  law  and  the  evidence  produced  before 
you.    You  should  look  at  the  evidence,  and,  applying  the  law  to 
it,  seek  to  reach  a  verdict  which  shall  speak  the  truth  of  the 
case  and  shall  be  in  accordance  with  the  law  and  evidence, 
influenced  by  no  favor  or  affection  for  either  party.    The  law 
as  given  you  in  charge  from  the  bench  by  the  court,  you  are 
bound  to  receive  as  being  a  correct  exposition  of  the  law.    The 
jury  are  not  the  judges  of  the  law  in  a  civil  case  in  any  such 
sense  as  to  authorize  them  to  set  up  any  opinion  on  their  part 
as  to  what  the  law  isr  in  conflict  with  or  as  overriding  the  law 
as  given  them  from  the  bench.    You  receive  the  law  as  charged 
you  from  the  bench  as  being  correct  law.     The  facts  on  any 
contested  issues  of  fact  you  determine  from  the  evidence.    The 
court  charges  you  the  law  which  he  deems  apposite  and  appro- 
priate to  give  you  in  charge ;  but  he  does  not  express  or  intimate 
to  you,  and  does  not  intend  throughout  this  charge  to  express 
or  intimate  to  you,  any  opinion  as  to  what  are  the  facts  on  any 
question  of  contested  facts  or  on  any  issue  of  fact.    The  facts 
you  must  determine  from  the  evidence ;  the  law  you  will  receive 
from  the  court.52 

Illinois. 

(1)  It  is  the  jury's  duty  to  find  and  determine  the  facts 
of  this  case  from  the  evidence,  and,  having  done  so,  then  to 
apply  to  such  facts  the  law  as  stated  in  these  instructions.83 

(2)  It  is  your  duty  as  jurors  to  try  this  case  as  to  the  facts 
upon  the  evidence  produced  upon  the  witness-stand  and  the  law 
as  given  you  in  these  instructions  by  the  court.54 

5 1  Atlantic  Coast  Line  R.  Co.  v.          53  North  Chicago  Street  Ry.  Co.  v. 
Jones,  132  Ga  18&,  63  SE  834.  Wellner,  206  111  272,  69  NE  6. 

52  Akridge  v.  Noble,  114  Ga  949,          54  Koshinski  v.  Illinois  Steel  Co., 
41  SE  78.  231  111  198,  83  NE  149. 
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Indiana. 

You  are  the  judges  of  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses,  and  as  to  what  facts  are  estab- 
lished by  the  evidence,  but  it  is  your  duty  to  take  the  law  as 
it  is  given  to  you  by  the  court.  It  is  your  duty  to  reconcile 
the  testimony  of  the  various  witnesses  on  the  theory  that  all 
are  truthful,  if  this  can  be  done  consistently  with  the  truth, 
and  you  believe  them  deserving  of  credit;  but  if  this  cannot 
be  so  done,  then  it  is  your  province  to  determine  whom  you 
will  believe,  and  whom  you  will  not  believe,  and  where  the  truth 
lies.  In  determining  the  credibility  of  the  witnesses,  or  any  of 
them,  you  may  take  into  consideration  their  interest  or  lack 
of  interest  in  the  result  of  this  suit ;  their  manner  and  bearing 
on  the  witness-stand ;  their  means  or  lack  of  means  of  knowing 
the  facts  about  which  they  have  testified;  how  far,  if  at  all, 
they  are  corroborated  by  other  evidence  in  the  case;  whether 
they  are  contradicted  or  impeached;  their  power  of  memory 
or  the  lack  thereof;  their  contradictory  statements,  if  any, 
as  shown  by  the  evidence  in  this  case ;  and  from  all  the  evidence 
under  the  instruction  of  the  court,  you  will  give  to  each  witness 
the  credit  to  which  he  is  entitled  and  determine  the  rights  of 
the  parties  accordingly.55 

Iowa. 

The  court  instructs  the  jury  to  consider  the  whole  case  under 
the  evidence  and  law  as  herein  given  you  and  return  such  a 
verdict  as  you  think  right.56 

Mississippi. 

The  jury  are  the  sole  judges  of  the  credibility  of  witnesses 
testifying  in  a  case  and  the  weight  to  be  given  this  evidence, 
and  there  is  no  law  regulating  or  limiting  this  authority  of  the 
jury,  except  that  they  must  be  guided  by  the  evidence.57 

Wisconsin. 

(1)  Gentlemen,  you  will  give  these  questions  your  calm  and 
careful  consideration  and  answer  them  according  to  the  evi- 
dence.58 

(2)  It  is  your  duty,  gentlemen  of  the  jury,  to  give  this  case 
your   calm,   careful,   and   judicial   consideration.     You   should 
decide  it  without  passion,  without  prejudice,  and  without  sym- 
pathy, bearing  in  mind  the  oath  which  you  took,  upon  entering 

55  Cavanaugh    v.    Polk    Sanitary          57  Hemming  v.  Rawlings,  144  Miss 
Milk    Co.,    Circuit    Court,    Marion      643,  110  S  118. 

County,  Indiana,  No.  44487.  5S  Lindquist    v.    Bradley,    Circuit 

56  McKenna  v.  Noy,  76  la  322,  41      Court,   Lincoln   County,   Wisconsin; 
NW  29.  see  161  Wis  175,  152  NW  827. 
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upon  this  trial,  that  you  would  return  a  true  verdict  according 
to  the  law  and  the  evidence.  It  is  important  for  you  to  reach 
a  unanimous  opinion  upon  the  answer  to  each  question,  and 
to  that  end  you  should  reason  together  and  endeavor  to  reconcile 
any  differences  you  may  find  between  you  in  respect  to  the 
answer  and  reach  a  common  opinion  if  you  can.  It  is  necessary 
from  this  time  until  you  are  discharged  from  a  consideration 
of  the  case  that  you  remain  together  and  in  charge  of  the  officer 
who  will  go  with  you  to  the  jury  room.  It  is  essential  that  you 
should  not  communicate  with  any  one  outside  your  own  body 
and  the  officer  in  charge.  If  during  your  consideration  you  desire 
to  communicate  with  the  court,  or  with  any  other  person,  make 
your  requests  through  the  officer  and  to  the  court,  and  the  court 
will  determine  what  is  proper  to  be  done.  When  you  retire  to 
your  jury  room  you  will  select  one  of  your  members  foreman, 
and  when  you  have  reached  and  perfected  your  verdict,  your 
foreman  will  sign  it  on  your  behalf.59 

§  2536.    Jury  determines  all  questions  of  fact. 

California, 

(1)  In  considering  the  instructions  you  will  understand  that 
the  court  does  not  assume  the  existence  of  any  facts,  for,  as 
stated,  you  are  the  sole  and  exclusive  judges  of  the  facts.60 

(2)  It  is  not  the  purpose  of  the  court  in  giving  you  that 
instruction  to  of  itself  make  any  suggestion  to  you  of  the  fact 
or  possible  fact,  much  less  a  suggestion  to  you  with  reference 
to  what  your  finding  or  conclusion  will  be.61 

Georgia, 

The  question  of  facts  is  always  a  question  for  the  jury;  you 
look  at  this  case  from  your  own  standpoint  and  the  standpoint 
of  your  fellow  juror  and  try  to  arrive  at  an  honest  verdict.62 

Indiana. 

You  are  the  judges  of  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses,  and  as  to  what  facts  are  established 
by  the  evidence,  but  it  is  your  duty  to  take  the  law  as  it  is  given 
you  by  the  court.6* 

58  Gierszak  v.  Northwestern  Fuel  See  also  Musante  v.  Guerrini,  125 

Co.,  Circuit  Court,  Bayfield  County,  CalApp  556,  13  P2d  965. 

Wisconsin;  see  142  Wis  207, 125  NW  «2  Lowry  v.  Lowry,  170  Ga  349, 

436.  153  SE  11,  70  ALR  488. 

60Ballos  v.  Natural,  93  CalApp  63  Latson    v.    Zacharias,    Circuit 

601,  269  P  972.  Court,  Marion  County,  Indiana,  No. 

6 '  Handley  v.  Lombard!,  122  Cal  32485. 
App  22,  9  P2d  867. 
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Missouri. 

The  court  does  not  mean  to  assume  as  true  or  establish  any 
of  the  matters  mentioned  or  referred  to  in  the  instructions,  but 
leaves  you  to  determine  from  the  evidence  whether  or  not  such 
matters  have  been  established  as  facts  by  the  evidence.64 

South  Carolina, 

I  think  that  practically  states  all  of  the  law  necessary  to  be 
stated  here  in  so  far  as  a  proper  explanation  of  that  law 
applicable  to  the  issues  requires.  It  remains  for  you  to  decide 
the  issues,  you  decide  it  according  to  your  oaths  by  the  law  and 
by  the  evidence.  Under  the  constitution  of  this  state  and  under 
our  system  of  jurisprudence,  you  are  the  sole  judges  of  whatever 
facts  are  developed  in  the  trial  of  any  given  case.  I  am  pro- 
hibited from  stating  the  evidence  to  you,  I  cannot  state  to  you 
what  the  witnesses  said,  I  can  only  state  to  you  the  law.  You 
heard  the  testimony  and  it  is  for  you  to  say,  and  the  responsi- 
bility for  any  verdict  is  upon  you  in  so  far  as  that  evidence  is 
concerned.  Witnesses  have  gone  on  the  stand,  they^  have  sworn 
to  tell  the  truth,  all  of  the  truth,  and  nothing  but  the  truth. 
That  is  what  you  are  after.  You  are  not  bound  to  believe  every- 
thing that  you  hear  fall  from  the  lips  of  witnesses.  When  I  say 
that  I  make  no  reference  to  any  witness,  I  say  it  is  your  func- 
tion, you  are  not  bound  to  believe  everything  you  hear  if  you  do 
not  think  it  reconciles  itself  to  your  conviction  as  to  what  the 
truth  is,  and  that  is  said  with  all  deference  to  every  witness. 
You  are  the  sole  judges  of  the  facts.  If  there  is  anything  that 
has  developed  here  in  the  nature  of  testimony  that  you  cannot 
reconcile  with  your  conviction  as  to  what  the  truth  is,  eliminate 
that  from  the  case  and  go  forward  and  rest  your  verdict  upon 
such  evidence  to  which  you  can  accord  the  sanction  of  the 
truth.65 

Wisconsin. 

(1)  You  are  the  responsible  judges  of  the  credibility  of  each 
witness  and  of  the  force  and  effect  that  should  be  given  to  his  or 
her  testimony.66 

(2)  It  is  the  duty  of  the  jury  to  scrutinize  the  evidence  of 
all  of  these  witnesses  and  the  exhibits  which  have  been  offered  in 
evidence,  and  therefrom  determine  what  that  evidence  proves 
and  what  your  answers  should  be  to  each  of  these  questions.67 

64  Jackson   v.   Maiden    (MoApp),          66  Mitchell   v.    Raymond,   Circuit 
72  SW2d  850.  Court,   Lincoln   County,   Wisconsin; 

65  Parker  v.  Simmons,  163  SC  42,      see  181  Wis  591,  195  NW  855. 

161  SE  169.  67  Ferg-e  v.  Schuetz,  Circuit  Court, 

Marathon    County,    Wisconsin;    see 
195  Wis  662,  217  NW  656. 
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§  2537.    Judge  determines  all  questions  of  law  and  the  jury 

must  take  the  law  from  the  judge. 

Alabama, 

It  is  the  duty  of  the  jury  to  take  the  law  from  the  court.  If 
I  have  made  a  mistake  in  giving  you  those  charges,  the  parties 
against  whom  the  judgment  will  be  rendered  have  their  remedy 
in  appeal  to  a  higher  court.  Now,  I  have  simply  done  my  best, 
and  it  is  your  duty  to  take  the  law  from  the  court  as  the  court 
gives  it  to  you.  I  am  under  an  oath  which  binds  me  as  judge 
just  as  your  oath  binds  you  as  jurors.68 

Georgia. 

There  are  obligations  upon  the  court  and  upon  the  jurors  in 
the  trial  of  a  case.  The  obligation  on  the  jury  is  under  the 
solemn  oaths  they  take  to  find  a  true  verdict  according  to  the 
opinion  they  entertain  of  the  evidence  produced  to  them  without 
favor  or  affection  to  either  party  and  according  to  law  as  given 
in  charge  by  the  court.  The  law  imposes  upon  the  judge  the 
solemn  duty  to  exercise  his  best  and  most  impartial  skill  and 
ability  in  giving  you  the  law.  Now  I  mention  this  feature  of  the 
matter  particularly  because  it  is  entirely  impossible  for  a  jury  to 
deliver  a  true,  conscientious,  and  proper  verdict  in  a  case  where 
they  do  not  listen  to  the  charge  of  the  court.  It  is  not  only  a 
matter  of  duty,  but  it  is  a  matter  of  respect  to  the  judge,  that  the 
jurors  will  do  their  best  to  understand  the  law  as  he  gives  it  in 
charge.  You  understand  the  law  is  a  very  difficult  proposition ; 
lawyers  do  not  understand  it  perfectly,  and  courts  conscien- 
tiously differ  about  what  it  is.  But  you  must  take  the  law  as 
given  you  by  the  court.  The  responsibility  of  finding  the  truth 
of  a  case  rests  upon  your  consciences ;  the  responsibility  of 
giving  you  the  true  law  of  a  case  rests  on  mine.  In  the  nature 
of  things  in  considering  the  law  as  given  you  by  the  court,  it  is 
well  not  to  pick  out  any  isolated  parts  of  the  law  as  given  you, 
but  to  try  to  recollect  the  whole  charge,  and  see  how  one  part  of 
it  is  related  to  another,  because  it  would  be  impossible  for  the 
judge  to  give  you  in  a  paragraph,  in  a  sentence,  or  in  a  page 
all  of  the  law  that  would  relate  to  and  be  applicable  to  a  case 
of  this  kind.69 

Idaho. 

You  are  instructed  that  it  is  your  duty  to  try  the  questions  in 
this  case  submitted  to  you  on  the  evidence  introduced  at  the  trial 
and  upon  the  law  as  given  to  you  in  these  instructions. 

68Dinsmore  v.  J.  H.  Calvin  Co.,  69  Jackson  v.  Seaboard  Air  Line 
214  Ala  666,  108  S  533.  Ry.,  140  Ga  277,  78  SE  1059. 
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It  is  your  duty  to  accept  the  law  as  given  to  you  in  these 
instructions  without  qualification  or  reservation,  and  regardless 
of  your  individual  opinion  of  what  the  law  is  or  should  be,  and 
likewise  regardless  of  any  statement  made  by  counsel  as  to  what 
the  law  is  pertaining  to  any  subject  connected  with  the  trial  of 
this  case. 

It  is  the  duty  of  the  Court  to  instruct  you  upon  the  law  of  the 
case,  and  it  is  your  duty  to  accept  and  apply  the  law  so  given 
to  the  facts  in  the  case  as  you  shall  find  them  to  exist  from  the 
evidence. 

You  are  further  instructed  that  in  considering  the  law  ap- 
plicable to  this  case  as  embraced  in  these  instructions  you  are 
not  to  single  out  any  one  as  stating  all  the  law.  These  instruc- 
tions are  to  be  taken  and  considered  as  a  whole  by  the  jury.  No 
one  states  all  the  law  of  the  case,  but  all,  when  taken  together, 
state  the  law  applicable  to  the  case  which  is  to  be  by  you  applied 
to  the  facts  as  you  may  find  them  to  exist  from  all  the  evidence.70 

Illinois. 

The  instructions  given  to  the  jury  by  the  court  must  be 
accepted  by  them  as  the  law  governing  this  case.  The  jury  will 
not  be  justified  in  finding  a  verdict  contrary  to  the  law  as  laid 
down  in  the  instructions  given  by  the  court  in  this  case.71 

Indiana. 

While  it  is  the  duty  and  the  right  of  counsel  to  address  you 
and  to  explain  and  elucidate  the  testimony  to  enable  you  better 
to  understand  the  questions  which  you  are  to  decide,  yet  if 
counsel  inadvertently  mistake  the  law  or  misstate  the  evidence, 
you  will  follow  the  law  as  given  you  by  the  court  in  these  instruc- 
tions, and  not  as  stated  by  the  counsel,  and  you  will  take  the 
evidence  as  detailed  by  the  witnesses  and  shown  by  the  docu- 
ments introduced,  instead  of  the  statement  of  counsel. 

The  court  in  its  rulings  and  instructions  did  not  and  does  not 
intend  to  express  any  opinion  as  to  any  question  of  fact,  such 
questions  being  exclusively  for  your  determination,  but  the 
court  does  have  to  bear  the  responsibility  for  the  law  as  given 
you  in  these  instructions.  However,  the  court  has  not  attempted 
to  embody  all  the  law  applicable  to  the  case  in  any  one  instruc- 
tion, but  in  considering  any  one  instruction  you  must  construe 
it  in  the  light  of,  and  in  harmony  with,  every  other  instruction 

70  Approved  at  the  meeting  of  the          71  Chicago  &  E.  I.  R.  Co.  v.  Bur- 
Supreme  Court  and  District  Court      ridge,  211  III  9,  71  NE  838. 
Judges,  held  in  1951.  Kindly  submit- 
ted by  Judge  Doran  H.  Sutphen,  4th 
Judicial  Dist.,  Idaho. 
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given,  and,  in  so  considering  and  construing,  apply  the  principles 
in  it  stated  to  all  the  evidence  admitted  upon  the  trial.72 

Ohio* 

It  is  now  my  duty  to  state  the  law  which  governs  this  case. 
An  equally  important  duty  rests  on  you  to  accept  the  law  as  the 
judge  states  the  law  to  be,  to  adopt  it  as  your  guide  during  your 
entire  deliberations,  to  apply  it  to  the  facts  as  you  find  the 
facts  to  be,  and  to  render  your  verdict  accordingly.  This  you  are 
required  to  do  independent  of  any  opinions  you  may  have  as  to 
what  the  law  is,  or  what  it  ought  to  be.  You  are  the  sole  de- 
terminer of  the  facts.  The  judge  is  the  sole  determiner  of  the 
law.73 

Oregon. 

(1)  You  are  supreme  in  the  realm  of  fact  and  the  court  is 
supreme  in  the  realm  of  law.    The  court  may  not  have  correctly 
stated  the  law  which  is  to  govern  you,  and  he  may  be  far  afield. 
Be  that  as  it  may,  there  is  a  tribunal  appointed  by  law  to  correct 
him  if  he  is  in  error.    You  are  not  that  tribunal.74 

(2)  You  have  heard  the  testimony  of  the  plaintiff  and  the  de- 
fendant, also  that  of  their  witnesses,  tending  to  prove  or  disprove 
such  of  the  charges,  claims  and  demands  made  in  their  pleadings 
as  are  in  dispute,  and  upon  the  conclusion  of  these  instructions 
this  case  will  be  submitted  to  you  and  it  becomes  your  duty  to 
decide  which  party  shall  prevail.    In  the  performance  of  that 
duty  you  are  required  to  observe  and  apply  the  principles  of  law 
as  given  you  in  these  instructions,  irrespective  of  what  your 
independent  views  of  the  law  might  be.75 

South  Carolina. 

You  are  sworn  to  try  the  case  according  to  the  law  and  the 
evidence  as  to  this  case,  and  there  is  no  evidence  as  to  this  case 
except  that  which  was  admitted  here  as  competent  evidence, 
which  is  the  subject  of  your  consideration.  If  there  is  any  evi- 
dence offered  here  which  the  court  has  ruled  out  as  incompetent, 
leave  that  out  of  your  consideration  in  this  case.  Disregard  it 
and  rest  your  verdict  on  that  evidence,  and  that  evidence  alone, 
which  is  admitted  here  as  competent.  Because  the  court  is  re- 
sponsible for  the  law,  the  court  is  responsible  and  will  answer 

72  Layton  v.  Lee,  Municipal  Court      Common    Pleas     Court,     Cuyahoga 
of  Marion  County,  Indiana,  No,  71&5,      County,  Ohio. 

affd.  in  95  IndApp  663,  167  NE  540.         74  White  v.  East  Side  Mill  &  Lbr. 

73  Bishop   v.   Trammel,    Common      Co.,  84  Or  224,  161  P  969,  164  P 
Pleas  Court,  Cuyahoga  County,  Ohio,      736. 

Nos,  677,  351;  677,  352.  Kindly  sub-         75Denton  v.  Arnstein,  197  Or  28, 
mitted   by   Judge  Earl   B.   Hoover,     250  P2d  407. 
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for  any  error  it  will  make.    The  court  cannot  answer  for  any 
error  that  the  jury  may  make,76 

§  2538.    Jury  determines  all  questions  of  law  and  fact. 

I  want  the  jury  to  understand  that  they  are  the  sole  judges 
of  the  law  and  the  facts.  This  is  a  constitutional  jury  under  the 
constitution  of  the  state  of  Michigan,  which  provides  for  12 
men  to  make  this  inquiry,  and  you  are  the  judges  of  the  law. 
What  I  say  to  you  is  of  no  more  importance  than  what  anybody 
else  says  to  you.  If  you  think  what  I  say  is  all  right,  why  all 
right,  and  if  you  do  not  think  so,  that  is  all  right,  too,  the  same 
as  anybody  else.  What  I  am  saying  to  you,  of  course,  you  are 
not  bound  to  accept,  I  am  not  charging  you,  I  am  acting  in  the 
same  capacity  as  counsel  here.  If  what  I  said  to  you  appeals 
to  you,  you  have  a  right  to  accept  it  or  any  part  of  it  that  appeals 
to  you.  If  I  have  said  anything  that  does  not  appeal  to  you,  then 
you  have  the  right  to  reject  it.  You  are  not  at  all  bound  by 
what  I  say  any  more  than  you  are  by  what  counsel  say.  You 
are  the  judges  of  the  law  and  the  facts  in  the  case.77 

§  2539.    Duty  to  deliberate  calmly,  listen  to  views  of  each 

other,  reconcile  differences,  and  render  a  verdict. 

Idaho. 

The  attitude  and  conduct  of  jurors  at  the  outset  of  their  delib- 
erations are  a  matter  of  considerable  importance.  It  is  rarely 
productive  of  good  for  a  juror,  upon  entering  the  jury  room,  to 
make  an  emphatic  expression  of  his  opinion  on  the  case  or  to 
announce  a  determination  to  stand  for  a  certain  verdict.  When 
one  does  that  at  the  outset,  his  sense  of  pride  may  be  aroused, 
and  he  may  hesitate  to  recede  from  an  announced  position  if 
and  when  shown  that  it  is  fallacious.  Remember  that  you  are 
not  partisans  or  advocates  in  this  matter,  but  are  judges.  The 
final  test  of  the  quality  of  your  service  will  lie  in  the  verdict 
when  you  return  to  this  court  room,  not  in  the  opinions  any  of 
you  may  hold  as  you  retire.  Have  in  mind  that  you  will  make 
a  definite  contribution  to  efficient  judicial  administration  if  you 

76  Parker   v.    Simmons,    163    SC  by    the   jury,    cannot   here    be   re- 
42,  161  SE  169.  examined.     Condemnation    proceed- 

77  In  re  Widening  of  South  Dix  ings  are  inquisitorial  in  their  na- 
Ave.,  262  Mich  233,  247  NW  166.  ture.  The  constitutional  tribunal  for 
In  considering  this  charge,  the  re-  the  determination  of  the  issues  is 
viewing  court  said:     "The  city  has  the  jury;  the  judge,  after  the  jury 
a  right  to  condemn  an  easement  in  is  impaneled,  acting  in  an  advisory 
property  for  street  purposes.    The  capacity.  *  *  *  We  find  no  reversible 
question  of  necessity,  properly  de-  error  in  the  charge  of  the  court  or 
clared  by  the  city  and  determined  in  the  proceedings." 
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arrive  at  a  just  and  proper  verdict  in  this  case.  To  that  end,  the 
court  would  remind  you  that  in  your  deliberation  in  the  jury 
room  there  can  be  no  triumph  excepting  the  ascertainment  and 
declaration  of  the  truth.78 

Minnesota. 

You  have  been  out  considering  this  cause  for  about  15  hours, 
and  have  not  been  able  to  agree.  Of  course,  I  have  no  means  of 
knowing  how  you  stand  or  what  your  trouble  is,  but  I  want  to 
say  to  you  that  it  is  very  important  that  a  verdict  be  rendered. 
Litigation  is  very  expensive  to  the  parties,  as  well  as  to  the 
county,  and  the  state  expects  you  to  do  your  duty  conscientiously 
and  faithfully.  I  have  no  right  to  ask  any  juror  to  yield  up  his 
conscientious  and  settled  convictions  as  to  the  evidence,  and  I 
do  not  ask  you  to  do  that,  but  if  this  jury  is  being  detained 
from  a  verdict  by  any  man  or  any  two  men,  then  it  is  a  matter 
for  those  in  the  minority,  in  view  of  the  fact  that  the  other 
members  of  the  jury,  who  are  equally  as  honest,  and  whose 
judgment  is  equally  as  good,  to  take  a  different  view  of  the  evi- 
dence, to  seriously  consider  whether  his  or  their  own  judgment 
might  not  be  mistaken.  All  business  transactions  are  done  upon 
the  theory  of  listening  to  and  in  proper  cases  yielding  to  the 
views  of  others,  if  they  are  sound  or  reasonably  so.  In  a  civil 
case  a  jury  should  approach  the  solution  of  the  question  in  that 
spirit  and  not  the  spirit  of  controversy,  and  not  the  spirit  of 
any  feeling  toward  another  member  of  the  panel,  or  as  to  any 
of  the  parties,  nor  should  they  allow  any  outside  consideration 
or  motives  to  have  any  weight  with  them  except  to  be  governed 
by  the  evidence,  as  it  has  been  detailed  to  you  and  the  instruc- 
tions as  the  court  has  given  them  to  you.  Now,  gentlemen,  you 
will  retire  to  your  jury  room  and  make  an  earnest  effort  to  see 
whether  you  cannot  reconcile  your  views.79 

New  Hampshire. 

The  cases  have  been  well  tried  and  ably  presented  and  argued 
by  counsel  of  long  experience  in  the  preparation  and  trial  of 
causes  upon  both  sides,  and  you  may  take  it  for  granted  that 
all  of  the  available  evidence  material  and  favorable  to  either  side 
has  been  placed  before  you  by  one  side  or  the  other,  so  that  you 
are  as  well  informed  and  in  as  good  a  position  to  decide  the  cases 
correctly  as  any  jury  could  be.  Obviously  trials  like  the  one 
which  we  are  now  concluding  are  expensive,  not  only  for  the 

78  Approved  at  the  meeting  of  the         79  State  v.  Friend,  154  Minn  428, 
Supreme  Court  and   District  Court      191  NW  926. 
Judges,  held  in  1951.  Kindly  submit- 
ted by  Judge  Doran  H.  Sutphen,  4th 
Judicial  Dist.,  Idaho. 
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parties  but  also  for  the  county.  These  are  reasons  why  you 
should  make  every  reasonable  effort  to  agree  upon  verdicts, 
but,  of  course,  the  important  thing  is  to  decide  the  cases  cor- 
rectly, and  the  all-controlling  purpose  should  be  to  reach  such 
a  conclusion  in  the  end  as  will  satisfy  your  conscience  that  you 
have  done  your  full  duty  without  fear  or  favor,  uninfluenced 
by  prejudice  or  sympathy,  and  to  render  verdicts  which  are 
strictly  in  accord  with  the  probabilities  as  shown  by  the  evidence 
before  you. 

We  must,  I  think,  be  justified  in  taking  for  granted  that  the 
cases  have  been  well  submitted;  that  is,  you  gentlemen  have 
before  you,  as  I  assume,  everything  which  any  further  jury 
could  have  at  a  later  day,  that  there  has  been  submitted  to  you 
the  facts  as  the  parties  believe  they  exist,  in  so  far  as  they  felt 
that  these  facts  were  material  and  of  importance  to  their  side 
of  the  case,  so  that  you,  in  this  position  at  this  time,  are  just 
as  well  able,  and  have  the  same  material,  if  I  may  use  that  term, 
with  which  to  dispose  of  these  actions  that  any  jury  could  have 
at  any  future  time.*0 

North  Dakota. 

The  only  mode  provided  by  our  constitution  and  laws  for 
deciding  questions  of  fact  is  by  the  verdict  of  the  jury.  In  a 
large  proportion  of  cases,  and  perhaps,  strictly  speaking,  in  all 
cases,  absolute  certainty  cannot  be  attained  or  expected.  Al- 
though the  verdict  to  which  a  juror  agrees  must,  of  course,  be  his 
own  verdict,  the  result  of  his  own  convictions,  and  not  a  mere 
acquiescence  in  the  opinions  of  his  fellows,  yet,  in  order  to 
bring  12  minds  to  an  unanimous  result,  you  must  examine  the 
questions  submitted  to  you  with  candor  and  a  proper  regard 
and  deference  to  the  opinions  of  each  other.  You  should  con- 
sider that  you  are  selected  in  the  same  manner  and  from  the 
same  source  from  which  any  further  jury  must  be,  and  there 
is  no  reason  to  suppose  that  the  case  will  ever  be  submitted  to 
12  men  more  intelligent,  more  impartial,  or  more  competent  to 
decide  it,  or  that  more  or  clearer  evidence  will  be  produced  on 
the  one  side  or  the  other.  And  with  this  view  it  is  your  duty 
to  decide  the  case  if  you  can  conscientiously  do  so.  In  order  to 
make  a  decision  more  practicable,  the  law  imposes  the  burden 
of  proof  on  one  party  or  the  other  in  all  cases.  In  the  present 
case  the  burden  of  proof  is  upon  the  plaintiff  to  show  all  the 
material  allegations  of  his  complaint  by  a  fair  preponderance 
of  the  evidence  and  upon  the  defendant  to  show  contributory 
negligence,  if  any  existed.  In  conferring  together,  you  ought 

80  Stocker  v.  Boston  &  M.  K.  R., 
84  NH  377,  151  A  457,  70  ALR  1320. 
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to  pay  proper  respect  to  each  other's  opinions,  and  listen,  with 
a  disposition  to  be  convinced,  to  each  other's  arguments.  And, 
on  the  one  hand,  if  much  the  larger  number  of  your  panel  are 
for  the  plaintiff,  a  dissenting  juror  should  consider  whether 
doubts  in  his  mind  as  to  the  correctness  of  their  conclusions 
are  reasonable  in  view  of  the  fact  that  doubts  which  you  may 
have  made  no  impression  upon  the  minds  of  other  men  equally 
honest,  equally  intelligent  with  yourselves,  and  who  have  heard 
the  same  evidence  with  the  same  attention,  with  an  equal  desire 
to  arrive  at  the  truth  and  under  the  sanction  of  the  same  oath. 
And,  on  the  other  hand,  if  a  majority  are  for  the  defendant, 
the  minority  ought  to  seriously  ask  themselves  whether  they 
may  be  unreasonable  and  ought  to  doubt  the  correctness  of  their 
judgment  which  is  not  concurred  in  by  most  of  those  with  whom 
they  are  associated.8 1 

Wisconsin. 

(1)  It  is  the  duty  of  each  juryman,  while  the  jury  are  delib- 
erating upon  their  verdict,  to  give  careful  consideration  to  the 
views  his  fellow  jurymen  may  have  to  present  upon  the  testi- 
mony in  the  case.    He  should  not  shut  his  ears,  and  stubbornly 
stand  upon  the  position  he  first  takes,  regardless  of  what  may  be 
said  by  the  other  jurymen.    It  should  be  the  object  of  all  of  you 
to  arrive  at  a  common  conclusion,  and  to  that  end  you  shall 
deliberate  together  with  calmness.     It  is  your  duty  to  agree 
upon  a  verdict  if  that  is  possible.82 

(2)  I  see  no  reason  why  you  gentlemen  are  not  just  as  compe- 
tent, just  as  able,  just  as  likely  to  decide  the  case,  and  decide 
it  right,  as  the  next  jury  that  would  be  called  upon  the  case 
would  be. 

Now  I  do  not  want  you  to  understand  by  what  I  say  that  you 
are  going  to  be  made  to  agree  or  you  are  going  to  be  kept  out 
until  you  do  agree,  that  is  not  the  idea,  but  I  do  want  you  to 
understand  it  is  your  duty  and  you  must  make  an  honest  and 
sincere  effort  to  arrive  at  a  verdict.  Jurors  should  not  be  obsti- 
nate ;  they  should  be  open-minded ;  they  should  listen  to  the  argu- 
ments of  others  and  talk  matters  over  fully  and  fairly  and  freely 
and  make  an  honest  effort,  as  fair-minded  men,  to  come  to  a 
conclusion,83 

81  Latkrop  v.  Fargo -Moor  he  ad  sz  Barlow  v.  Foster,  149  Wis  613, 
Street  Ry.  Co.,  23  ND  246,  136  NW  136  NW  822. 

88.  83  Jackson  v.  State,  91  Wis  253, 

64  NW  838. 
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§  2540.    Duty  to  act  carefully,  conscientiously,  and  to  best 

of  ability. 

(1)  Examine  the  evidence  in  this  case  with  all  the  care, 
insight,  and  judgment  you  possess,  and  answer  these  questions 
so  that  they  will  reflect  the  truth,  as  you  find  the  truth  to  be 
from  the  evidence  considered  in  the  light  of  these  instructions.84 

(2)  Give  this  case  your  careful  and  conscientious  attention 
and  return  a  verdict  which  accords  with  the  evidence,  considered 
in  the  light  of  these  instructions,  and  which  accords  with  your 
oath  to  return  a  verdict  according  to  law  and  the  evidence  given 
in  court.85 

(3)  That  covers  all  the  questions  that  are  submitted  to  you. 
Of  course  you  appreciate  that  the  parties  involved  in  litigation, 
in  such  a  trial  as  this,  are  very  jealous  of  their  rights,  and  it 
is  very  important  that  exact  justice  should  be  done  according  to 
the  very  best  ability  of  the  court  and  the  jury.    I  want  to  im- 
press you  with  the  responsibility  that  rests  on  you  as  jurymen 
to  consider  the  case  calmly,  judicially,  and  to  the  best  of  your 
ability  answer  these  questions  in  accordance  with  the  evidence 
and  in  accordance  with  your  conscience.86 

§  2541.    Duty  to  be  guided  by  the  evidence  and  not  to  guess 

or  speculate  as  to  facts, 

California. 

If  you  should  decide  to  find  a  verdict  in  favor  of  the  plaintiff 
in  this  case,  then  in  determining  the  amount  of  said  verdict  and 
assessment  of  damages,  you  are  not  to  indulge  in  speculation, 
nor  should  you  be  swayed  by  sympathy  or  prejudice.  You  should 
be  controlled  wholly  by  the  evidence  and  the  law.  In  making 
up  your  verdict,  you  can  only  find  such  actual  damages  as  may 
be  proved  by  the  evidence.87 

Idaho. 

Your  personal  opinion  as  to  facts  not  proved  cannot  properly 
be  considered  as  the  basis  of  your  verdict.  As  jurors,  you  can 
only  act  upon  the  evidence  introduced  upon  the  trial,  and  from 
that,  and  that  alone,  you  must  form  your  verdict  unaided,  un- 

84  Gilbert  v.  Popp,  Circuit  Court,  86  Golos    v.    Worzalla,    Circuit 
Marathon    County,    Wisconsin;    see  Court,  Marathon  County,  Wisconsin; 
204  Wis  622,  235  NW  680.  see  178  Wis  414,  190  NW  114. 

85  Thomas    v.    Steppert,    Circuit  87  Hoy  v.  Tornich,  199   Cal  545, 
Court,  Marathon  County,  Wisconsin;  250  P  565. 

see  200  Wis  388,  228  NW  513. 
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assisted  and  uninfluenced  by  any  opinion  or  presumption  not 
founded  upon  the  evidence.88 

Iowa. 

You  are  to  try  and  determine  this  case  according  to  the  evi- 
dence produced  and  submitted  to  you  in  open  court  on  the  trial 
and  the  law  as  given  you  in  charge  by  the  court  in  these  instruc- 
tions, and  upon  nothing  else.  You  will  not  indulge  in  any  specu- 
lation or  suppositions  concerning  what  any  witness  or  witnesses 
might  have  testified  to  had  they  been  permitted  to  testify,  when 
they  were  not,  but  you  will  consider  the  testimony  as  it  is,  and 
only  as  it  is,  in  the  record.80 

Minnesota. 

You  are  instructed  that  nothing  seen,  heard,  read,  or  other- 
wise observed  outside  of  this  court-room  may  be  considered  in 
reaching  your  verdict  in  this  case  and  your  deliberations  in  the 
jury  room  must  be  based  solely  upon  the  evidence  presented 
before  you  in  this  case  in  open  court  and  the  law  as  given  you 
by  the  court,  and  any  fact,  present  in  your  minds,  not  gained 
from  the  evidence  in  this  case,  must  be  wholly  disregarded  in 
arriving  at  your  conclusion.90 

Missouri. 

(1)  You  should  not  guess  or  speculate,  but  must  be  guided 
solely  by  the  testimony.91 

(2)  Negligence  on  the  part  of  the  defendant  cannot  be  pre- 
sumed.   In  arriving  at  your  verdict  the  first  question  for  you 
to  consider  is:    Was  defendant  negligent  as  charged? 

You  cannot  presume  that  defendant  was  negligent,  nor  can 
you  guess,  surmise  or  speculate.  You  must  be  guided  solely  by 
the  testimony  in  the  case,  and  you  are  in  this  connection  in- 

88  Approved  at  the  meeting  of  the  cian,  the  statutes  forbidding  them 

Supreme  Court  and  District  Court  from   testifying  are   of  no  signifi- 

Judges,  held  in  1951.  Kindly  submit-  cance.    Of  course,  the  ordinary  rule 

ted  by  Judge  Doran  H.  Sutphen,  4th  is  that  if  one  does  not  produce  testi- 

Judicial  Disk,  Idaho.  mony  within  his  control,  or  prevents 

8aLauer  v.  Banning,  152  la  99,  the  use  of  such  testimony,  the  pre- 
131  NW  783.  This  instruction,  given  sumption  arises  that  such  testi- 
in  an  action  for  breach  of  promise  of  mony,  if  produced,  would  be  ad- 
marriage,  had  reference  to  plaintifFs  verse  to  him.  But  this  rule  does 
failure  to  introduce  her  physician  not  apply  to  privileged  communica- 
and  to  her  objection  to  the  testimony  tions  for  reasons  too  obvious  to 
of  her  former  lawyer  and  her  phy-  mention." 

sician,    "This  instruction/'  said  the  90  Honkomp  v.  Martin,  182  Minn 

Supreme  Court  of  Iowa,  **was  cor-  404,  234  NW  638. 

reck    If  one  must,  upon  penalty  of  9 1  Pappas   Pie  &   Baking  Co.   v. 

having  a  presumption  raised  against  Stroh  Bros.  Delivery  Co.  (MoApp), 

him,  introduce  his  lawyer  or  physi-  67  SW2d  793. 
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structed  that,  to  recover  against  defendant,  it  devolves  upon 
plaintiff  to  prove,  by  the  preponderance  or  greater  weight  of  the 
testimony,  that  defendant  was  actually  guilty  of  negligence, 
which  is  both  charged  and  submitted  to  you  by  the  court,  and 
that  that  negligence,  if  any,  directly  caused  plaintiff's  injury. 

Neither  passion,  prejudice  nor  sympathy  should  influence  you 
in  any  manner  in  deciding  this  case,  for  it  is  your  sworn  duty 
to  try  this  case  and  decide  it  according  to  the  evidence  and  in- 
structions.92 

Montana. 

In  determining  any  of  the  questions  of  fact  presented  in  this 
case,  the  jury  should  be  governed  solely  by  the  evidence  intro- 
duced before  them.  The  jury  have  no  right  to  indulge  in  con- 
jectures or  speculations  not  supported  by  the  evidence.93 

Texas. 

The  oath  administered  to  each  of  you  when  impaneled  was 
that  you  would  render  a  true  verdict  according  to  the  law  as 
it  may  be  given  you  in  charge  by  the  court  and  according  to  the 
evidence  submitted  to  you  under  the  rulings  of  the  court.  Hence, 
you  are  instructed  that  in  considering  your  verdict  you  must 
not  receive  or  consider  any  testimony  other  than  that  now  before 
you.94 

Wisconsin. 

It  is  your  duty  to  answer  these  questions  according  to  the 
truth  as  you  shall  find  the  truth  to  be  from  the  evidence  given 
here  in  court  considered  in  connection  with  the  court's  instruc- 
tions. You  will  thereby  determine  what  the  facts  are.  When 
you  shall  have  determined  the  facts,  it  will  be  the  duty  of  the 
court  alone  to  apply  the  law  to  those  facts  and  determine  what 
judgment  should  be  entered  in  the  case.  With  this  latter  duty 
you  have  nothing  to  do.  You  are  not  to  consider  what  will  be 
the  effect  upon  the  rights  of  the  parties  of  your  answers  to 
these  questions,  but  you  are  to  answer  the  questions  according 
to  the  fact,  let  the  consequences  be  what  they  may.  You  must 
answer  these  questions  submitted  in  the  special  verdict,  from 
the  evidence  given  here  in  court  and  the  court's  instructions 
and  from  nothing  else.  If  you  have,  outside  of  the  proceedings 
in  this  trial,  learned  anything  about  the  facts  in  this  case  or 

S2  Heibel  v.  Ahrens  (Mo),  55  SW  *3  Ramsey  v.  Burns,  27  Mont  154, 
2d  473.  69  P  711. 

See  also  Wolf  son  v.  Cohen,  55  SW  94  International  Harvester  Co.  v. 
2d  677.  Campbell,  43  TexCivApp  421,  96  SW 

93. 
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received  any  impressions  about  the  case  you  should  lay  aside 
all  such  outside  information  and  impressions  and  confine  your 
consideration  to  the  proceedings  and  evidence  had  and  given 
here  in  your  presence,95 

§2542.    Newspaper  articles  concerning  trial  or  subject- 
matter  thereof. 
Michigan. 

There  has  been  and  probably  will  be  during  the  course  of 
this  trial  considerable  newspaper  publicity.  Some  things  have 
been  published  which  have  not  appeared  in  the  evidence  in  this 
case.  I  would  much  prefer  if  the  members  of  this  jury  did 
not  read  any  of  the  articles  with  reference  to  this  case  until 
the  trial  is  concluded.  However,  if  you  do  read  any  of  these 
articles,  I  wish  to  caution  you  against  forming  any  impressions 
or  opinions  from  what  you  might  read.  You  must  bear  in  mind 
that  you  are  sworn  here  to  try  this  case  according  to  the  evi- 
dence as  it  was  presented  to  you  in  open  court.  You  have  no 
right  to  permit  any  outside  influence  to  sway  your  opinion  in 
any  way.  I  will  urge  you  again  not  to  read  the  articles  appear- 
ing in  the  newspapers  about  this  case  until  the  case  is  over, 
and  particularly  not  to  discuss  or  permit  anyone  to  discuss 
with  you  any  phase  of  this  case.96 

Ohio. 

I  remind  you  again  of  that  which  was  emphasized  during 
your  examinations  before  you  were  sworn  as  jurors  in  this  case, 
namely,  that  you  must  lay  aside  and  entirely  eliminate  from  your 
minds  and  deliberations  any  impressions  or  opinions  you  may 
have  received  or  formed  from  newspaper  articles  or  other  sources, 
prior  to  or  aside  from  the  trial  of  this  case  upon  its  merits  and 
upon  the  evidence  submitted  to  you  in  this  court  room.97 

§2543.    Personal  knowledge  and  common  experience  of 

jurors. 
California. 

In  estimating  damages  you  are  permitted  to  exercise,  in 
weighing  the  evidence,  your  individual  judgment  which  you 
have  acquired  through  experience  and  observation,  as  to  values 
upon  subjects  within  your  knowledge.98 

95  Gierczak  v.  Northwestern  Fuel  »*•  State  v.  Kevins,  147  OhSt  263, 

Co.,  Circuit  Court,  Bayfield  County,  71  NE2d  258. 

Wisconsin;  see  142  Wis  207,  125  NW  9«  Beveridge   v.    Lewis,    137    Cal 

4a&  619,  67  P  1040,  70  P  1083,  59  LRA 

9«  Hatton  v.  Stott,  220  Mich  262,  581,  92  AmSt  188 
189  NW  850. 
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Florida. 

In  suits  to  recover  damages  for  wrongfully  causing  death  of 
another,  under  the  statutes,  the  injury  sustained  may  be  esti- 
mated from  the  facts  proved,  in  connection  with  the  knowledge 
and  experience  possessed  by  all  persons  in  relation  to  matters  of 
common  observation." 

Iowa. 

You  have  the  right  to  use  your  own  knowledge  of  the  values 
of  lands,  the  operating  of  railroads,  and  of  affairs  generally,  in 
connection  with  the  testimony  as  to  the  values  and  damages 
which  has  been  given  by  the  witnesses.  By  this  is  meant  that 
you  are  not  obliged  to  rely  wholly  upon  the  opinions  of  the  wit- 
nesses as  to  the  value  of  this  land  or  as  to  the  damages,  but 
that,  in  connection  with  such  opinions,  you  may  use  and  be 
guided  by  your  own  judgment  on  such  matters.1 

Kansas. 

The  jury,  in  arriving  at  their  verdict,  are  at  liberty  to  make 
use  of  the  general  knowledge  which  they  possess  in  common  with 
the  rest  of  mankind.2 

Missouri. 

In  regard  to  the  evidence  before  you  of  experts  and  others 
concerning  the  value  of  the  land  taken  by  the  railroad  company, 
and  the  actual  damage,  if  any,  done  to  the  defendants'  land, 
you  are  not  bound  by  the  testimony  of  such  witnesses,  but  you 
may  apply  your  own  judgment  and  knowledge  as  to  such  values 
and  damages  in  arriving  at  your  verdict  in  connection  with  the 
testimony  offered  in  this  case  at  the  trial.3 

Wisconsin. 

Juror:  A  question  we  want  to  know  is  this:  I  asked  you 
the  other  day  if  in  deciding  this  question  jurors  were  supposed 
to  take  into  consideration  the  things  in  regard  to  this,  in  case 
they  positively  know  this  from  experience.  For  instance,  to  use 
a  hypothetical  case,  if  he  is  an  expert,  is  the  juror  supposed 
to  use'the  information  that  he  knows  in  regard  to  that  in  weigh- 
ing this  evidence  and  convincing  other  jurors  as  to  the  facts  of 
the  case. 

Court:  I  understand  your  question,  I  think.  It  is  usual  to 
instruct  a  jury  in  some  cases  that  they  are  expected  to  use  all  of 

99  Florida  Cent.  &  P.  R.  Co.  v.  2  Fisher  v.  O'Brien,  99  Kan  621, 

Foxworth,  41   Fla  1,  25  S  338,  79  162  P  317,  LRA  1917F,  610. 

AmSt  149.  3  St.  Louis,  O.  IL  &   C.  Ry.   Co. 

1  Hoyt  v.   Chicago,  M.   &   St.  P.  v.  Fowler,  142  Mo  670,  44  SW  771. 
R.  Co.,  117  la  296,  90  NW  724. 
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the  knowledge,  skill,  and  judgment  that  they  possess  and  bring 
that  to  bear  upon  questions  involved.  A  juror  who  has  expert 
knowledge,  that  is  personal,  not  hearsay,  is  entitled  to  bring 
that  to  bear  in  assisting  him  and  assisting  the  other  jurors  in 
arriving  at  a  right  verdict.  In  fact,  it  is  impossible  to  separate 
a  juror  from  his  personal  knowledge  anyway  and  he  is  expected 
to  use  that.  That  is  a  part  of  his  mental  equipment  in  discharg- 
ing his  duty.4 

§  2544.    Jurors  to  put  themselves  in  position  of  parties. 

It  is  peculiarly  appropriate  that  such  a  question  shall  be  left 
to  the  judgment  of  a  jury,  who  are  presumably  people  of  or- 
dinary intelligence,  and  who  under  ordinary  conditions  would 
presumably  exercise  ordinary  care.  In  considering  the  evidence, 
assuming  each  member  of  the  jury  to  be  such  a  person,  and  not 
unusually  cautious  or  unusually  reckless,  he  may  well  ask  him- 
self, "What  would  I  have  done  under  such  circumstances?"  So 
it  would  be  well  for  you  first  to  consider  yourself  in  the  place 
of  the  plaintiff,  and  consider  what  you  would  have  done  under 
the  circumstances  under  which  she  was  placed,  and  whether  she 
acted  as  a  reasonable  person  would  under  the  circumstances. 
Then  you  should  put  yourselves  in  the  place  of  the  defendant 
driver,  and  determine  whether,  if  you  had  been  in  his  place, 
you  would  have  acted  as  he  did,  or  whether  he  acted  as  a  reason- 
ably prudent  person  would  have  acted  under  the  circumstances.5 

§  2545.    Importance  of  case. 

Michigan. 

You  must  remember  that  this  case  is  important  in  many 
ways  as  bearing  upon  this  class  of  eases  in  the  future ;  to  some 
extent  it  is  a  precedent,  and  you  should  be  very  careful  to  follow 
out  and  determine  this  case,  not  from  matters  outside  of  what 
you  have  listened  to  on  the  witness-stand,  but  what  you  have 
heard  here  in  the  way  of  testimony  and  the  law,  and  the  instruc- 
tions given  to  you  by  the  court  in  this  case.6 

Wisconsin. 

(1)  This  is,  of  course,  a  case  that  is  of  importance  to  the 
parties.  They  undoubtedly  regard  it  as  of  very  serious  im- 
portance and  it  is  always  of  great  importance  that  exact  justice 
should  be  done  in  every  case.  That  is  the  foundation  of  good 
government.  You  will,  therefore,  lay  aside  all  matters  of  sym- 

4  Solberg    v.    Robbins    Lbr.    Co.,  *  Chalmers  v.  Hawkins,  78  CalApp 

Circuit  Court,  Oneida  County,  Wis-  733,  248  P  727. 

consin;  see  147  Wis  259,  133  NW  28,  6  Anthony  v.  Cass  County  Home 

37  LRA(NS)  790.  Tel.  Co.,  165  Mich  388,  130  NW  659. 
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pathy  or  prejudice  or  any  appeals  to  your  passions  and  take 
the  evidence  received  on  this  trial  and  upon  that  evidence  alone 
determine  just  what  the  truth  is  and  what  the  correct  answers 
are  that  should  be  made  to  these  questions.7 

(2)  Of  course,  you  understand  that  this  is  quite  an  important 
case;  it  involves  a  good  many  dollars.  It  is  of  a  good  deal  more 
importance,  however,  in  every  case  that  exact  justice  be  done 
than  that  one  should  receive  or  not  receive  a  number  of  dollars. 
It  is  important  always  that  the  jury  should  give  their  very  best 
consideration  to  the  questions  involved,  and  make  their  answers 
to  those  questions  conscientiously  and  to  the  best  of  their  insight 
and  ability,  after  a  fair  and  full  consideration  of  the  evidence. 
You  will  do  that  in  this  case  and  we  trust  we  will  accomplish 
justice.8 

§  2546.    Importance  of  jury  service. 

Ohio. 

The  role  of  a  juror  is  important ;  it  isn't  an  easy  role,  I  know 
that  when  you  are  called  upon  to  come  down  here  just  to  serve 
on  a  jury,  your  lives  are  dislocated.  You  are  called  away  from 
your  children,  your  kitchen,  your  work  shop,  your  office,  your 
work  bench,  and  you  have  to  sort  of  rearrange  your  lives.  That 
you  have  done  and  counsel  and  I  indeed  appreciate  it,  and  yet, 
if  you  look  at  things  in  somewhat  of  a  larger  sense,  I  think  each 
one  of  you  will  realize  that  that  is  a  very  small  price  to  pay  for 
what  we  call  the  price  of  democracy.  You  know,  here,  we  have 
a  way  of  life  in  which  the  people  have  a  say  and  when  you  par- 
ticipate as  a  juror,  you  are  participating  in  that  way  of  life 
where  the  people  have  a  say  in  one  of  its  highest  and  most  re- 
sponsible senses.  I  think  that  you  will  realize  right  away  that 
that  is  a  small  enough  price  to  pay  in  this  great  land,  this  great 
democracy.  Today,  when  you're  born  in  this  world,  you  have 
only  one  chance  in  twenty  of  living  under  this  great  system.* 

Wisconsin. 

(1)  Jurors  perform  a  very  important  duty  in  deciding  upon 
their  verdict.  You  are  an  arm  of  the  government,  here  to  do 
justice  between  its  citizens.  There  is  nothing  more  sacred  nor 
more  important  than  that.  Do  your  duty  conscientiously,  ae- 

7  Multerer    v.    Dallendorf  er,    Cir-  9  Carone   v.    Proctor    &    Gamble 
cult  Court,  Marathon  County,  Wis-  Co.,  Common  Pleas  Court,  Cuyahoga 
consin;   see  158  Wis  268,  148   NW  County,    Ohio,   Nos.   646,   977;   646, 
1084.  756;   646,  848;   646,  978;   650,  072; 

8  Kimball-Clark    Co.    v.    Crosby,  650,  973;  650,  974;  650,  975;  650,  976. 
Circuit  Court,  Oneida  County,  Wis-  Kindly  submitted  by  Judge  Earl  R. 
consin;   see  175  Wis  337,  185  NW  Hoover,  Common  Pleas  Court,  Cuya- 
172,  hoga  County,  Ohio. 
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cording  to  your  oath  and  according  to  these  instructions,  and 
justice  will  be  done.10 

(2)  This  action  is  of  large  importance,  and  for  that  reason 
deserves  your  careful  and  conscientious  consideration.  But  in 
a  larger  sense  every  action  in  which  a  jury  is  called  to  pass  upon 
the  rights  of  citizens  is  of  large  importance.  The  doing  of  justice 
by  courts  and  their  juries  between  citizens  is  always  of  grave 
importance,  and  no  duty  ever  comes  to  any  citizen  which  requires 
more  careful  and  conscientious  performance  than  that  of  a 
juror  determining  the  rights  of  his  fellowmen.  Let  your  verdict 
reflect  your  due  performance  of  that  duty.1 ' 

§  2547.    Duty  to  read  carefully  the  questions  in  the  special 

verdict  submitted  to  jury. 

Again  let  me  caution  you  to  answer  only  those  questions 
which  by  their  terms  are  required  to  be  answered.  Be  careful 
to  read  each  question  carefully  to  find  out  first  whether  the 
conditions  are  present  which  require  you  to  answer.12 

§  2548.    Effect  of  answers  to  questions  in  special  verdict. 

You  are  to  answer  these  questions  according  to  the  truth  in 
each  instance,  as  disclosed  by  the  evidence  received  on  this  trial. 
You  are  to  consider  the  evidence  in  the  light  of  the  court's 
instructions  and  in  the  light  of  sound  judgment  and  should  leave 
out  of  consideration  everything  else.  You  should  not  be  con- 
cerned with  the  effect  that  your  answers  may  have  on  the  final 
result.  When  you  shall  have  determined  what  the  fact  is  in 
reference  to  any  question,  after  a  fair  and  full  consideration  of 
all  the  evidence  on  the  question,  it  is  your  duty  to  answer  it 
accordingly,  let  the  consequences  be  what  they  may.13 

§  2549.    Previous  experience  as  jurors. 

Before  proceeding,  the  jurors  might  think  it  is  peculiar  for 
the  court  to  give  certain  instructions  in  each  case  to  the  same 
jurors  who  have  served  in  another  case. 

All  instructions  are  to  be  given  in  all  cases  by  the  court,  so 
consequently  they  will  have  a  repetition  of  the  instructions  that 
were  given  to  you  in  the  other  cases  on  which  you  have  sat  in 
this  department.14 

loArneberg-  v.  Chicago,  M.  &  St.  *2  Thomas    v.    Steppert,    Circuit 

P.    R.    Co.,    Circuit    Court,   Lincoln  Court,  Marathon  County,  Wisconsin; 

County,  Wisconsin;  see  182  Wis  85,  see  200  Wis  388,  228  NW  513. 

195  NW  844.  1 3  perge  v-  Schuetz,  Circuit  Court, 

1 '  Wiesman  v.  American  Ins.  Co,,  Marathon    County,    Wisconsin;    see 

Circuit  Court,  Oneida  County,  Wis-  195  Wis  662,  217  NW  656. 

consin;   184  Wis  523,   199  NW  55,  l4Sale  v.  Illinois  Elec.   Co.,  114 

200  NW  304.  CalApp  71,  299  P  561. 
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§  2550.    -  Separate  instructions  to  be  construed  together  as 

one  complete  charge. 
Alabama. 

In  this  case  the  defendant  has  requested  a  number  of  written 
charges  which,  under  the  law,  I  give  to  you  as  a  part  of  the 
law  of  the  case  which  it  is  your  duty  to  consider  along  with 
the  oral  charge,  with  no  greater  weight,  force,  or  dignity.15 

Arkansas. 

(1)  You  are  not  to  take  any  one  instruction  given  you  as  the 
whole  law  of  the  case;  you  should  take  them  all  together  as 
such.  '  6 

(2)  You  are  instructed  that  you  are  not  to  single  out  any  one 
of  these  instructions  and  consider  it  alone,  but  you  are  to  take 
the  instructions  altogether  and  consider  them  altogether  as  one 
harmonious  whole  as  the  law  in  this  case.17 

Illinois. 

It  is  solely  and  exclusively  for  the  jury  to  find  and  determine 
the  facts  and  this  they  must  do  from  the  evidence,  and,  having 
done  so,  then  apply  to  them  the  law  as  stated  in  these  instruc- 
tions. The  instructions  given  to  the  jury  are  and  constitute 
one  connected  body  and  series  and  should  be  so  regarded  and 
treated  by  the  jury.18 

Indiana. 

In  construing  any  single  instruction  you  must  consider  it 
in  connection  with  all  the  other  instructions  given  you  and  con- 
strue them  in  harmony  with  each  other.  l  * 


You  are  to  try  the  question  in  the  case  submitted  to  you  upon 
the  testimony  introduced  upon  the  trial,  and  upon  the  law  as 
given  you  by  the  court  in  these  instructions.  The  court,  however, 
has  not  attempted  to  embody  all  the  law  applicable  to  the  case 
in  any  one  of  these  instructions,  but  in  considering  any  one 
instruction  you  must  construe  it  in  the  light  of  and  in  harmony 
with  every  other  instruction  given,  and,  so  considering  and  so 

l5Fincher  v.  State,  211  Ala  388,  l7  Woodruff  Elec.  Coop.  Corp.  v. 

100  S  657.  Wels  Butane  Gas  Co.,  225  Ark  114, 

1  6  Coca-Cola  Bottling  Co.  v.  Doud,  279  SW2d  564. 

189  Ark  986,  76  SW2d  87.  *  8  Reivitz  v.  Chicago  Rapid  Trans- 

See  also  Roark  Transp.  v.  Sneed,  it  Co.,  327  111  207,  158  NE  380. 

188  Ark  928,  68  SW2d  996.  !  *  Hamilton  v.  Cooley,  99  IndApp 

1,  184  NE  568,  187  NE  762. 
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construing,  apply  the  principles  in  it  enunciated  to  all  the  evi- 
dence admitted  upon  the  trial.20 

Michigan. 

I  have  been  given  some  requests  to  charge  by  the  different 
parties.  I  do  not  give  a  great  many  of  them  because  I  think 
I  have  covered  them  by  the  general  charge,  that  is,  such  as  I 
think  the  law  entitles  to  be  given.  When  I  give  these  requests, 
if  I  do  give  any  of  them,  they  are  to  be  regarded  by  you  the 
same  as  though  they  had  been  incorporated  in  the  general  charge 
of  the  court,  and  considered  by  you  as  the  law.2 ' 

Montana. 

The  jury  is  instructed  it  shall  consider  these  instructions  as 
a  whole.  It  has  no  right  to  consider  any  part  or  parts  of  them  to 
the  exclusion  of  other  parts.22 

Ohio. 

(1)  These  instructions  are  in  my  opinion  correct  statements 
of  law  applicable  to  some  part  of  the  evidence  in  the  case,  and 
are  to  be  considered  by  you  in  conjunction  with  the  general 
charge,  which  I  shall  give  you  at  the  conclusion  of  counsel's 
arguments  or  this  afternoon  as  I  indicated.    You  are  to  consider 
all  these  special  instructions  in  connection  with  that  general 
charge,  and  consider  the  general  charge  in  connection  with  these, 
and  consider  all  these  in  connection  with  each  other.    These  are 
written  instructions  and  will  accompany  you  in  your  jury  room. 
The  general  charge  I  give  you  will  not  be  written.    It  will  be 
oral.    Nevertheless,  despite  the  fact  that  the  general  charge  is 
oral,  and  these  special  charges  are  written,  you  will  consider  them 
all  together  and  in  harmony  with  each  other.23 

(2)  Before  argument  certain  special  charges  were  given  you 
and  they  are  part  of  the  law  and  you  will  have  them  with  you 
in  the  jury  room.    You  will  take  those  special  charges  and  this 
general  charge  together  as  the  law  in  this  case.24 

20Lampman  v.  Bruning,  120  la  neglect  of  some  other  on  the  same 

167,    94    NW    562.     The    Supreme  subject." 

Court,  in  its  opinion,  sets  out  the  2 '  Curwood  v.  Peninsular  Fire  Ins. 

above  instruction  in  order,  the  court  Co.,  226  Mich  573,  19$  NW  255. 

said,  "to  commend  the  practice  not  22  Reynolds  v.  Trbovich,  Inc.,  123 

only    of   cautioning   the    jurors    of  Mont  224,  210  P2d  634. 

their   obligation   to   follow  the  in-  23  Jahraus   v.   Fryman,    70    OLA 

straetions  of  the  court,  but  of  guard-  558,  129  NE2d  200. 

ing  them  against  being  misled  by  24  Gilbert  v.  Reardon,  46  OhApp 

giving    undue    importance    to    one  206,  39  OLE  336,  188  NE  359. 
paragraph   of   the    charge,   to    the 
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Washington. 

You  must  consider  the  instructions  as  a  whole,  and  not  pick 
out  any  particular  instruction  and  place  undue  emphasis  on 
such  instruction.25 

§  2551.    Written  instructions  taken  to  jury  room. 

Tennessee. 

Now,  I  say  to  you,  Ladies  and  Gentlemen,  under  the  law,  by 
request  of  a  party  the  Court  has  to  reduce  its  charge  to  writing. 
That  request  has  been  made  by  the  attorneys  for  the  plaintiffs, 
which  they  had  a  right  to  do.  Now,  there  is  some  question 
about  whether  you  should  have  that  written  charge  in  the  jury 
room.  I  am  not  going  to  send  it  back  to  you  now ;  but  if  there 
is  any  question  that  arises  in  your  minds,  during  your  delibera- 
tions back  there,  and  you  wish  to  have  the  Court  re-read  this 
charge,  or  any  portion  of  it,  the  Court  will  be  glad  to  comply 
with  your  request,  upon  its  being  made  known  to  the  Court.20 

Wisconsin. 

These  instructions  are  all  in  writing  and  I  will  send  them  to 
the  jury  room  for  your  use.27 

§  2552.    Documentary  evidence  taken  to  jury  room. 

Just  a  word  of  explanation  further  about  these  exhibits.  You 
will  find  the  reporter's  mark  on  the  exhibit  which  describes  it 
as  "Exhibit  No.  2,"  in  the  case  of  the  bill  of  sale  and  attached 
thereto  you  will  find  another  exhibit  marked  by  the  reporter 
"Exhibit  A"  which  is  the  document  by  which  these  defendants 
transferred  the  same  personal  property  over  to  the  purchaser  F. 
I  will  also  send  to  the  jury  room  "Exhibit  1"  which  is  this  slip 
of  paper  upon  which  is  written  a  list  of  the  property  as  it  was 
shown  to  have  been  made  by  the  evidence.28 

§2553.    Memorandum  as  to  items  of  damages  taken  to 

jury  room. 

It  is  agreed  here  that  the  amounts  paid  out  by  each  of  these 
parties  for  doctor  bills  shall  be  handed  to  you  in  a  little  memo- 
randum, so  that  you  will  not  have  any  difficulty  about  remem- 
bering it,  and  that  will  now  be  turned  over  to  you.29 

25  O'Connell  v.  Home  Oil  Co.,  180  2S  Multerer  v.  Dallendorf er,  Cir- 
Wash  461,  40  P2d  991.  cult  Court,  Marathon  County,  Wis- 

26  Smith  v.   Steele,   44   TennApp  consin;   see   158  WIs  268,  148  NW 
238,  313  SW2d  495.  1084. 

27  Gilbert  v.  Popp,  Circuit  Court,  29  Sala  v.  Bluhm  Cab  Co.,  Circuit 
Marathon    County,    Wisconsin;    see  Court,  Marathon  County,  Wisconsin. 
204  Wis  622,  235  NW  680. 
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§  2554.    Pleadings  taken  to  jury  room, 

Georgia. 

(1)  Under  procedure  in  this  state,  these  pleadings  are  not 
evidence  in  the  case  and  shall  not  be  regarded  as  such ;  while  you 
may  examine  the  petition,  and  amendments  and  the  answer  for 
the  purpose  of  fully  informing  yourselves  as  to  what  the  issues 
are  and  what  the  controversy  is  all  about ;  while  it  is  your  duty 
to  do  so  if  you  are  not  fully  aware  of  and  do  not  fully  understand 
the  issues,  they  are  not  evidence  in  the  case ;  that  is,  you  cannot 
look  to  them  in  order  to  ascertain  the  facts  upon  which  to  base 
your  verdict ;  you  will  find  the  facts  from  the  evidence.    These 
pleadings  are  merely  the  contentions  of  the  plaintiff  and  the 
defendants.30 

(2)  Now,  I  have  stated  to  you  substantially  the  contentions 
as  made  in  the  plaintiff's  petition  and  the  separate  answers  of  the 
defendants.    These  papers  will  be  out  with  you  when  you  go  to 
your  jury  room  and  should  be  referred  to  by  you  for  a  more 
detailed  statement  of  the  written  contentions  of  the  parties.    I 
call  your  attention  to  the  fact  that  the  plaintiff's  petition  and 
the  defendants'  answers  are  not  evidence,  but  such  facts  as  you 
may  find  to  be  admitted  in  the  defendants'  answers,  if  any,  in 
response  to  the  allegations  of  the  plaintiff's  petition,  you  may 
consider  as  established  fact.    But  with  that  exception,  the  plead- 
ings are  solely  for  the  purpose  of  determining  the  issues  in  the 
case.31 

(3)  Now  the  defendants  come  into  court  and  each  of  them 
files  his  plea  and  answer  and  denies  that  he  is  liable  to  the 
plaintiff  in  any  sum  whatsoever.    The  defendants  contend  that 
the  defendant  P.  was  not  negligent  as  alleged  in  the  plaintiff's 
petition.    They  contend  that  he  was  at  the  time  of  the  alleged 
incident  in  the  exercise  of  ordinary  care,  and  that  he  nor  either 
of  the  defendants  are  responsible  to  the  plaintiff  for  any  injuries 
he  claims  to  have  sustained  and  that  they  are  not  liable  to  him 
in  any  amount. 

The  allegations  set  forth  in  the  petition  of  plaintiff  together 
with  the  plea  and  answer  of  the  defendant  as  amended  constitute 
the  written  contentions  of  the  parties.  These  are  the  issues 
stated  briefly  for  you  to  determine.  You  will  have  out  before 
you  the  pleadings  that  I  have  referred  to  here,  and  I  charge  you 
now  that  the  pleadings  are  not  evidence  and  have  no  probative 
value.  That  is,  they  prove  nothing  except  where  you  find  an 
allegation  in  one  which  is  admitted  in  the  other,  you  will  take 
such  admitted  allegations  as  being  true  without  requiring  proof 

30  Arlington  v.  Thompson,  211  Ga  3 '  Brown  v.  Carmanni,  100  GaApp 
734,  88  SE2d  402.  116,  110  SE2d  543. 
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as  to  such  admitted  allegations.  You  are  authorized  and  in- 
structed to  read  these  papers  as  often  as  you  like  for  a  more 
specific  elaboration  of  the  contentions  of  the  parties  and  of  the 
case  which  you  are  to  decide. 

Now,  I  have  thus  submitted  to  you  the  contentions  of  the 
plaintiff  on  the  one  hand  and  the  contentions  of  the  defendant 
on  the  other  briefly  upon  the  issues  as  to  whether  or  not  the 
plaintiff  or  the  defendant  is  entitled  to  have  and  receive  a  verdict 
at  your  hands. 

You  will  not  take  the  statement  on  the  part  of  the  court  of 
the  contentions  of  the  parties  as  having  any  evidentiary  force 
or  value  whatsoever.  I  have  simply  recited  to  you  the  conten- 
tions of  the  plaintiff  and  the  contentions  of  the  defendant  as 
applicable  to  the  evidence  and  the  law  in  the  case.32 

Illinois. 

The  complaint  filed  by  the  plaintiff  and  the  answer  filed  by 
the  defendant  in  this  case  are  the  unsworn  statements  of  what 
the  plaintiff  and  defendant  allege  and  they  neither  prove  nor 
tend  to  prove  any  allegation  contained  therein  in  relation  to  this 
case.33 

South  Carolina. 

When  you  go  to  your  room  you  will  have  the  pleadings,  I 
ask  you,  in  order  that  your  minds  be  fully  refreshed,  that  you 
first  read  the  complaint  and,  after  you  have  read  the  complaint, 
then  take  up  the  answer  of  the  defendant  and  read  that.34 

§  2555.    Duty  to  remain  together;  communications. 

It  is  necessary  from  this  time  until  you  are  discharged  to 
remain  together  in  a  body  and  in  charge  of  the  officer  who  will 
be  sworn  to  attend  you ;  and  you  are  not  during  your  delibera- 
tions to  communicate  with  anyone  outside  this  jury  and  the 
officer  until  you  are  discharged.  Make  known  to  the  officer  any 
of  your  wants  and  he  will  communicate  with  me  if  necessary.38 

§  2556.    Election  and  duties  of  foreman. 

When  you  retire  you  should  first  elect  a  foreman,  and  the 
foreman  will  preside  over  your  deliberations,  and  you  should 
proceed  to  consider  these  questions  as  a  deliberative  body.  When 

32Pucltett  v.  Kelly,  96  GaApp  34  Parker  v.  Simmons,  163  SC 
225,  99  SE2d  691.  42,  161  SE  169. 

33  Donnelly  v.  Pennsylvania  R.  35  White  v.  Chicago  &  Northwest- 
Co.,  342  IllApp  556,  97  NE2d  846.  ern  R.  Co.,  Circuit  Court,  Marathon 

County,  Wisconsin. 
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you  arrive  at  your  verdict,  your  foreman  alone  will  sign  your 
verdict.36 

§2557.    Sleep. 

It  is  now  getting  toward  ten  o'clock,  and  unless  you  feel  that 
you  want  to  continue  your  work  and  finish  it  this  evening,  the 
bailiff  will  make  up  the  beds  here  for  you  so  that  you  may  stay 
here  over  night,  and  then  take  up  your  work  in  the  morning. 
If  you  prefer  to  finish  it  tonight,  of  course,  you  may  do  so.  But 
if  you  prefer  to  go  to  bed  and  take  a  night's  sleep  and  go  at  it 
tomorrow  morning  and  finish  your  work  there  are  very  com- 
fortable beds  here  that  will  be  provided  for  you.  You  may  now 
retire  to  the  jury  room  again. 

Juror:  As  I  understand  the  jury,  they  came  to  the  conclusion 
that  they  would  sooner  finish  the  job  while  they  are  at  it. 
Under  those  conditions  any  time  we  come  to  a  decision  can  we 
bring  in  our  verdict? 

Court:    I  will  be  within  reach  at  any  time  up  to  midnight.37 

§2558.    Food. 

It  will  be  necessary  for  you,  from  this  time  until  you  reach 
your  verdict,  to  remain  together  and  not  separate.  Remain  in 
charge  of  the  officer  who  will  go  with  you  to  your  jury  room. 
You  will  be  provided  with  proper  food  at  the  time  when  neces- 
sary, if  you  do  not  reach  a  determination  before  that  becomes 
necessary.38 

§  2559.    Duties  of  jurors  after  rendering  sealed  verdict. 

The  form  of  verdict  will  be  handed  to  the  officer.  When  you 
have  arrived  at  your  verdict  in  accordance  with  the  instructions, 
and  have  completed  it  and  have  had  your  foreman  sign  it,  you 
may  seal  it  up  in  an  envelope  which  will  be  provided  for  you, 
and  put  it  in  charge  of  your  foreman,  and  then  you  may  separate 
and  go  to  your  homes  for  the  night.  Report  here  tomorrow 
morning  at  9  ;45  o'clock,  at  which  time  I  will  receive  your  verdict. 
In  the  meantime  do  not  say  anything  to  any  person  about  what 
your  verdict  is,  because  it  may  be  necessary,  after  inspecting 
it,  to  do  something  further.  Do  not  give  out  to  anyone  any  of 
the  results  of  your  deliberations.39 

3eDitsch    v.    McDonald,    Circuit  3S  Mayer  v.   Hill,   Circuit   Court, 

Court,  Lincoln  County,  Wisconsin.  Marathon  County,  Wisconsin. 

37  Employers  Mut.  Liability  Ins.  39  Salatnik    v.     Forth,     Circuit 

Co.  v.  Minneapolis,  St.  P.  &  S.  Ste.  Court,   Milwaukee  County,  Wiscon- 

M,  R.  Co.,  Circuit  Court,  Marathon  sin. 
County,  Wisconsin. 
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§  2560.    Prejudice  and  sympathy  of  jury* 
California. 

If  you  should  decide  to  find  a  verdict  in  favor  of  the  plaintiff 
in  this  case,  then  in  determining  the  amount  of  said  verdict  and 
assessment  of  damages,  you  are  not  to  indulge  in  speculation, 
nor  should  you  be  swayed  by  sympathy  or  prejudice.  You  should 
be  controlled  wholly  by  the  evidence  and  the  law.  In  making  up 
your  verdict,  you  can  only  find  such  actual  damages  as  may  be 
proved  by  the  evidence.40 

Indiana. 

(1)  You  are  not  to  allow  yourselves  to  be  governed  by  sym- 
pathy, nor  by  prejudice,  nor  by  mere  conjecture,  in  arriving  at 
a  verdict,  but  it  is  your  duty  to  be  governed  solely  by  the  law 
and  the  evidence.41 

(2)  In  this  case  you  will  be  guided  in  your  conclusions  en- 
tirely and  wholly  by  the  evidence  presented  and  the  instructions 
of  the  court.    You  must  not  permit  sympathy  for  or  feeling 
against  either  the  plaintiff  and  beneficiary  under  the  policy  in 
question,  or  the  defendant,  to  enter  into  your  consideration  of 
the  matters  submitted  to  you.42 

Michigan. 

(1)  You  are  not  to  allow  any  consideration  of  sympathy  to 
enter  into  your  deliberations.   You  are  to  treat  the  parties  to  this 
litigation  on  an  equal  basis,  and  make  your  findings  in  accord- 
ance with  the  facts  shown  by  the  evidence,  and  no  other  con- 
siderations than  these  should  have  any  weight  with  you.43 

(2)  There  may  be  many  things  that  occur  in  a  trial  that 
tend  to  arouse  antipathy  or  sympathy,  or  there  may  be  some 
other  reason  that  might  tend  to  swerve  your  verdict,  but  you 
took  an  oath  that  you  would  decide  it  solely  and  alone  from  the 
testimony.44 

(3)  Now  in  every  case  we  have  a  plaintiff  and  a  defendant. 
You  are  not  to  be  guided  by  any  sympathy  in  the  case  for  one 
who  is  injured  in  reaching  a  decision  of  the  facts ;  nor  are  you  to 
be  prejudiced  against  anyone  who  might  have  caused  an  acci- 
dent. Your  finding  must  be  based  solely  upon  the  evidence,  and 

40  Hoy  v.  Tornich,  199   Cal  545,  42  Shank    v.     Indiana    Travelers 
250  P  565.  Assur.    Co.,   Circuit   Court,   Marion 

41  Michell     v.     Cherry-Burrell  County,  Indiana,  No.  41031. 
Corp.,  Circuit  Court,  Marion  County,  43  Noll   v.   Eirschfeld,  224   Mich 
Indiana,  No.  44517.  439,  195  NW  101. 

44  Harris  v.  P.  Koenig  Coal  Co., 
223  Mich  683,  194  NW  511. 
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it  matters  not  to  you  whether  it  is  in  favor  of  the  plaintiff  or  in 
favor  of  the  defendant,  because  justice  is  what  we  are  seeking. 
You  can  only  do  justice  by  determining  the  facts  as  you  see 
them  and  regardless  of  the  fact  that  the  plaintiff  has  been 
injured  or  that  the  defendant  has  caused  the  injury.45 

Missouri. 

Neither  passion,  prejudice  nor  sympathy  should  influence  you 
in  any  manner  in  deciding  this  case,  for  it  is  your  sworn  duty  to 
try  this  case  and  decide  it  according  to  the  evidence  and  the 
instructions  of  the  court.46 

New  Hampshire. 

These  are  reasons  why  you  should  make  every  reasonable 
effort  to  agree  upon  verdicts,  but,  of  course,  the  important  thing 
is  to  decide  the  cases  correctly,  and  the  all-controlling  purpose 
should  be  to  reach  such  a  conclusion  in  the  end  as  will  satisfy 
your  conscience  that  you  have  done  your  full  duty  without  fear 
or  favor,  uninfluenced  by  prejudice  or  sympathy,  and  render 
verdicts  which  are  strictly  in  accord  with  the  probabilities  as 
shown  by  the  evidence  before  you.47 

§  2561.    Ability  of  individual  party  to  respond  in  damages. 

Nothing  should  be  added  by  way  of  punishment  or  because 
of  sympathy  or  resentment,  nor  should  anything  be  deducted 
by  reason  of  doubt  of  the  defendants'  liability  or  because  of 
the  weight  of  the  burden  that  might  be  put  upon  him.48 

§  2562.    Intoxication  of  companion  of  party  at  time  of  acci- 
dent. 

Evidence  has  been  introduced  touching  upon  the  sobriety  of 
the  plaintiff's  companion  at  the  time  of  the  accident.  Whatever 
the  fact  may  be  as  to  that,  it  in  no  way  affects  the  plaintiff's 
rights  or  the  existence  or  nonexistence  of  defendant's  alleged 
negligence.  You  will  therefore  not  permit  said  companion's 
physical  condition  at  the  time,  to  prejudice  you  in  any  way  as 
to  the  merits  of  this  case  so  far  as  it  affects  either  the  negli- 
gence of  defendant  or  the  contributory  negligence  of  plaintiff.49 

45  Max  v.  Detroit,  337  Mich  674,  48  Hoffman     v.     Kohel,     Circuit 
60  NW2d  145.  Court,  Marathon  County,  Wisconsin. 

46  Hogan  v.  American  Transport  This  instruction  was  given  in  a  case 
(Mo),  277  SW2d  4%.  submitted   to   the    jury    on    special 

47Stocker   v.   Boston    &   M.    R.,      verdict 

S4  NH  377,  151  A  457,  70  ALE  «»  Deatrick  v.  Indianapolis  St.  R. 
1320.  Co.,  Circuit  Court,  Marion  County, 

Indiana,  No.  41954. 
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§  2563.    Corporations. 

Federal. 

If  your  minds  are  in  equipoise — in  other  words,  if  you  can- 
not say  in  all  honesty  that  there  is  preponderating  evidence  in 
favor  of  the  plaintiff — then  although  it  may  seem  very  difficult 
and  very  hard,  you  must  find  in  favor  of  the  defendant.  You 
see,  the  danger  in  cases  of  this  kind  is  that  jurors  may  be  swayed 
by  sympathy  or  bias  or  prejudice.  Let  me  tell  you  that  a  biased, 
sympathetic  or  prejudiced  verdict  is  a  perversion  of  justice. 
You  must  prescind  any  affections  that  you  may  have  in  this  mat- 
ter, any  feelings  you  may  have,  and  be  reasonable  and  logical 
about  your  determinations.  Somebody  must  be  hurt,  and  only 
that  person  must  be  hurt  who  properly  should  be  hurt.  Some- 
times there  is  a  tendency  on  the  part  of  jurors  to  say,  "Well, 
it's  a  big  corporation;  what  difference  does  it  make?"  That  is 
unfair  because  a  corporation  is  not  just  a  thing — it  is  made  up 
of  people  whose  earnings  are  invested  in  it.  And  you  mustn't 
feel  that  way.  You  are  here  to  do  justice  between  two  parties. 
I  know  that  it  is  difficult,  as  I  have  told  you,  to  strike  an  even 
balance  but  insofar  as  you  are  able,  that  you  must  do.50 

Illinois. 

It  is  the  duty  of  the  jury  to  consider  this  case  in  all  its  bear- 
ings, the  same  as  they  would  a  case  between  two  private  citi- 
zens. The  defendant  corporation  is  entitled  to  the  same  fair 
and  unprejudiced  treatment  in  courts  of  law  as  an  individual 
would  be  under  like  circumstances.  In  considering  and  deciding 
this  case,  the  jury  should  look  solely  to  the  evidence  for  the 
facts  and  to  the  instructions  of  the  court  for  the  law  of  the 
case  and  find  their  verdict  accordingly,  without  any  reference 
as  to  who  is  plaintiff  or  who  is  defendant.51 

Indiana. 

In  arriving  at  your  verdict  in  this  cause,  you  will  consider 
the  evidence  in  the  cause  as  if  it  were  one  between  two  natural 
persons,  and  you  will  not  allow  the  fact  that  the  defendant  is 
a  corporation  to  influence  you  in  determining  the  facts  shown 
by  the  evidence.52 

*°Garrett  *.  E-  L  Du  Pont  De  *'  Star  Brewery  Co.  v.  Houck,  222 

Nemours  &  Co.,  257  F2d  687.    The  111  348,  78  NE  827, 113 j  AmSt ,420. 

Court  held  that  although  the  italic-  ~  Vandaver   v.    Fidelity   Life    ft 

ized    language    might    have    been  Ace.  Ins   Co.,  drcuit  Court,  Manon 

phrased    in    more    general    terms,  County,  Indiana,  No.  30459. 
nevertheless,  it  was  not  so  prejudi- 
cial as  to  amount  to  reversible  error. 
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§  2564.    View  of  premises  by  jury. 

Alabama. 

I  will  direct  you  to  communicate  direct  with  the  sheriff  for 
any  information  that  you  want  about  seeing  or  viewing  the 
land.  If  there  is  any  information  you  need  to  enable  you  to 
get  a  view  of  the  conditions,  speak  to  the  sheriff,  and  then  he 
can  take  the  matter  up  with  M.  and  the  representative  of  the 
other  side  so  that  you  can  get  the  view.  The  safer  plan  would 
be  to  let  the  communication  be  through  the  sheriff  and  the 
parties  can  communicate  through  the  sheriff ;  remembering  this, 
that  you  are  there  only  to  see  and  you  are  to  express  no  opinion 
and  engage  in  no  discussion  with  anyone,  with  M.  or  the  other 
side.  You  will  not  hear  any  remarks.  The  sheriff  will  show  you 
the  land.  The  court  directs  the  sheriff  to  show  these  men  the 
land  and  through  the  sheriff  the  parties  will  have  the  opportunity 
to  call  your  attention  to  any  condition  they  want  you  to  see,  and 
not  to  discuss.53 

Arkansas. 

There  has  previously  been  an  offer  by  counsel  for  the  plaintiff 
to  view  certain  portions  of  the  aircraft,  the  Cessna  aircraft  in- 
volved in  this  collision.  The  jury  is  instructed  that  the  statutes 
provide  that  the  jury  may,  in  the  discretion  of  the  court,  view 
real  property  in  litigation  or  the  place  where  a  particular  thing 
happened,  but  in  view  of  the  fact  that  the  testimony  does  not 
disclose  that  the  aircraft  is  now  in  the  same  condition  that  it  was 
at  the  time  of  the  collision — that  is,  assembled  and  so  on — that 
the  offer  of  view  is  refused,  and  the  jury  is  instructed  to  pay  no 
attention  whatsoever  to  the  offer  of  view.  They  should  not  con- 
sider the  offer  to  view  in  their  deliberations  in  any  manner  what- 
soever.54 

Illinois. 

(1)  If  the  jury  believe  from  the  whole  evidence  that  they 
have,  from  personal  examination  of  the  premises,  arrived  at  a 
more  accurate  judgment  and  determination  as  to  the  value  of 
the  premises  sought  to  be  taken,  and  of  the  amount  of  damages, 
if  any,  than  is  shown  by  the  evidence  in  open  court,  then  and 
in  that  case  they  may,  upon  the  evidence,  rightfully  fix  the  value 
of  the  land  taken  and  the  amount  of  damages,  if  any,  over  and 
above  special  benefits,  if  any,  at  the  amount  so  approved  by  their 
judgment,  so  formed  from  personal  examination  of  the  premises 
as  a  jury,  even  though  it  may  differ  from  the  amount  testified 

53  Morris  v.  Corona  Coal  Co.,  215  54  Ratton  v.  Busby  (Ark),  326 
Ala  47,  109  S  278.  SW2d  S89. 
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to,  and  from  the  weight  of  testimony  given  by  witnesses  in  open 

court.55 

(2)  If  you  believe  from  the  entire  testimony  and  from  your 
inspection  of  the  premises  that  any  witness  has  magnified  or 
exaggerated  the  value  of  the  land  taken,  or  the  damages  to  the 
land  not  taken,  on  account  of  his  interest  in  the  suit,  or  his 
prejudice,  or  want  of  knowledge  or  experience  or  truthfulness, 
then  you  have  the  right,  and  it  is  your  duty,  to  disregard  the 
evidence  of  such  witness  in  so  far  as  the  same  is  unjustly  magni- 
fied or  unjustly  increased,  whether  as  to  the  value  of  the  land 
taken  or  the  damages  to  the  property  of  the  defendant  not 
taken.56 

Iowa. 

You  are  instructed  that  the  purpose  of  permitting  you  to  view 
the  premises  in  question  was  to  enable  you  to  better  understand 
the  testimony  of  the  witnesses  respecting  the  issues  before  you. 
You  are  further  instructed  that  you  must  base  your  verdict  upon 
the  evidence  given  in  open  court  and  upon  the  law  as  given  you 
in  charge  by  the  court  in  these  instructions  and  upon  nothing 
else.  You  must  not  take  into  consideration  facts  coming  to  your 
knowledge  when  viewing  said  premises  and  must  not  base  your 
verdict  in  any  degree  upon  the  examination  of  the  premises.57 

Oklahoma. 

All  these  matters  are  proper  for  your  consideration  in  deter- 
mining the  reasonable  market  value  of  the  property,  at  the  time 
it  was  taken,  and  the  damages,  if  any,  to  the  remaining  lot ;  but 
you  are  not  bound  by  this  evidence  alone.  You  have  been  per- 
mitted to  make  a  view  and  inspection  of  the  property  in  question 
and  you  have  a  right  to  exercise  your  own  judgment,  based  upon 
your  inspection  and  observation,  together  with  all  the  evidence, 
which  has  been  permitted  to  go  to  you  during  the  trial.  Remem- 
ber, all  this  evidence  and  your  own  observation  is  for  the  pur- 
pose of  enabling  you  to  form  a  correct  judgment  as  to  the  reason- 
able market  value  of  these  lots  on  March  21, 19 — ,  and  the  depre- 
ciation in  value,  if  any,  of  the  remaining  lot,  caused  by  the 
excavation  made  by  the  railroad  company  on  the  lots  that  it 
took  from  B.,  and  in  your  deliberations  you  must  consider  all 

85  Guyer  v.  Davenport,   R.   L   &  &  Southern  Trac,  Co.,  229  111  170,  82 

N.  W.  Ry.  Co.,  196  111  370,  63  NE  NE    210;    Trustees    of    Schools    v. 

732.  Kuhn,  261  111  190,  103  NE  553, 

56  Kiernan   v.    Chicago,   S.   F.   &  57  Sloan  v.   Des   Moines,   205   la 

C.  Ry.  Co.,  123  111  188,  14  NE  18.  823,  218  NW  301. 

See  also  Goss  Printing  Press  Co.  See  also  Guinn  v.  Iowa  &  St,  L.  R. 
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the  evidence  that  you  believe  credible,  and  give  it  such  weight 
as  in  your  judgment  you  deem  it  entitled  to.58 

Washington, 

In  this  case  you  have  been  permitted  to  view  the  premises 
in  question.  One  of  the  objects  of  the  view  was  that  you  might 
acquire  such  information  as  to  the  physical  conditions  and 
characteristics  there  as  would  come  to  one  through  the  sense 
of  seeing.  What  the  jury  see  they  know;  and  another  purpose 
of  the  view  was  that  by  putting  you  in  possession  of  such 
information  as  would  come  to  you  through  the  sense  of  seeing 
you  would  be  better  thereby  enabled  to  weigh,  consider,  and 
apply  the  testimony  which  would  be  introduced  in  the  trial  of 
the  cause.  In  this  case  it  is  your  duty  to  harmonize  the  testi- 
mony of  the  witnesses,  if  possible,  so  as  not  to  impute  false 
swearing  to  any  witness.  If  this  can  be  done  consistently 
with  the  truth,  you  should  do  so,  but  if  you  find  it  impossible 
to  harmonize  the  testimony,  and  if  you  find  further  from  the 
evidence  of  your  senses  of  view  and  from  the  testimony  on  the 
stand  that  any  witness  who  had  testified  before  you  has  wilfully 
testified  falsely  concerning  any  material  fact  in  the  case,  then 
you  have  a  right  to  disregard  his  entire  testimony,  except  in 
so  far  as  you  may  find  that  the  testimony  of  such  witness  is 
corroborated  by  other  credible  evidence  or  by  facts  and  circum- 
stances proved  on  the  trial.  And  if  in  your  judgment  the 
evidence  is  conflicting  as  to  the  benefits,  you  should  resort  to 
the  knowledge  gained  upon  your  view  as  bearing  upon  the 
weight  to  be  given  to  the  various  and  conflicting  statements 
and  estimates.59 

§  2565.    View  of  automobile  by  jury. 

You  are  not  to  consider  your  own  observation  of  the  auto- 
mobile as  evidence.  You  must  base  your  verdict  solely  on  the 
evidence  received  by  you  in  the  course  of  the  trial.  You  are 
to  consider  the  evidence  in  the  light  of  your  viewing  the  said 
automobile,  but  you  must  determine  the  facts  concerning  the 
automobile  from  the  evidence  alone.60 

§  2566.    Judicial  notice. 

The  court  takes  judicial  notice  of  the  hour  of  sunset,  and 
I  instruct  you  that  on  March  8,  19 — ,  it  was  sunset  on  Coos 
Bay  at  5:58  p.  m.  of  that  day.61 

58Blinco€  v.  Choctaw,  0.  &  W.  60  Gehlbach   v.    McCann,    216   la 

R.  Co.,  16  Okl  286,  83  P  903,  4  LRA  296,  249  NW  144. 

(NS)  890,  8  AnnCas  689.  «'  Archer  v.   Gage,  126    Or  532, 

89  Newell  v.  Loeb,  77  Wash  182,  270  P  521. 
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§  2567.    Weight  of  evidence  and  credibility  of  witnesses  in  gen- 
eral. 

Alabama. 

(1)  The  credibility  of  a  witness,  and  what  weight  should 
be  given  his  testimony,  is  for  the  determination  of  the  jury.62 

(2)  It  is  the  duty  of  the  jury  in  weighing  the  evidence  to 
put  that  construction  upon  the  evidence  as  will  make  all  the 
witnesses  speak  the  truth,  if  reasonably  possible.63 

(3)  If,  after  a  fair  consideration  of  all  the  evidence,  any 
individual  juror  is  not  reasonably  satisfied  therefrom  that  the 
plaintiff  is  entitled  to  a  verdict  in  his  favor,  you  cannot  find 
for  the  plaintiff. 

*     *     * 

If,  after  a  fair  consideration  of  all  the  evidence,  your  minds 
are  left  in  a  state  of  confusion  as  to  whether  or  not  the 
plaintiff  is  entitled  to  recover,  it  is  your  duty  to  return  a  verdict 
in  favor  of  the  defendants.64 

(4)  If  you  cannot  reconcile  the  testimony  of  the  witnesses 
so  as  to  make  all  of  them  speak  the  truth,  then  it  is  for  you 
to  say  whom  you  are  going  to  believe  and  whom  you  will  not 
believe  in  a  lawsuit.    In  determining  the  weight  you  will  give 
any  witness'  testimony,  you  may  take  into  consideration  any 
interest  a  witness  may  have  in  the  result  of  the  lawsuit,  the 
demeanor  of  a  witness  on  the  witness-stand,  or  any  interest  or 
bias  the  witness  may  show  by  his  or  her  own  testimony.68 

(5)  You  are  not  bound  to  accept  as  conclusive  the  state- 
ments of  defendant's  witnesses  to  the  effect  that  defendants 
engine  was  in  good  order,  properly  constructed,  or  carefully  and 
skilfully  operated,  when  it  passed  by  Rosemary  Crossing  some 
minutes  prior  to  the  discovery  of  the  fire,  although  there  be 
no  direct  evidence  contradicting  such  statements.  And  I  likewise 
charge  you  that  you  are  not  bound  to  believe  the  testimony 
of  any  of  the  plaintiff's  witnesses ;  that  is  a  matter  as  to  befosf 
that  goes  to  you,  whom  you  believe  and  what  you  believe.    The 
law  says  that  you  cannot  capriciously  reject  the  testimony 
of  any  witness,  but  at  the  same  time  the  law  says  that  you  are 
the  sole  judge  of  the  credibility  of  the  witnesses.    No  other 
man  and  no  other  power  has  the  right  to  interfere  with  you 
in  your  deductions  along  that  line.66 

tenable   v.   Venable,   165  Ala  "C"***  f.    ^S^f  S*  ^ 

*oi    K-i  Q  «^q  Holmes,  223  Ala  188,  164  b  »/*>. 

^-^tSl  of  Georgia  E.   Co.  v.  ••  Souther,  B.   <*  -  v    Johnston, 

Thomas,  20  AlaApp  617,  104  S  559.  23  AlaApP  629, 118  S  680, 

64Boyette   v.    Bradley,   211    Ala 
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California. 

(1)  The  court  Instructs  the  jury  to  take  into  consideration 
all  the  evidence  in  the  case,  and  consider  it  all  together,  and 
determine  from  all  the  evidence  in  the  case  and  from  all  the 
circumstances  proved  on  the  trial,  the  weight  of  the  evidence, 
and  return  a  verdict  accordingly.67 

(2)  The  burden  of  proof  rests  upon  the  plaintiff  to  establish 
to  the  satisfaction  of  the  jury  the  facts  necessary  to  entitle 
him  to  recover.    The  issues  submitted  to  you  are  to  be  decided 
according  to  the  preponderance  of  the  evidence,  and  your  decision 
must  be  made  according  to  the  preponderance  of  the  evidence. 
After  fairly  and  impartially  considering  and  weighing  all  the 
evidence  in  the  case  you  are  at  liberty  to  decide  that  the  pre- 
ponderance of  evidence  is  on  the  side  which,  in  your  better 
judgment,  is  sustained  by  the  more  intelligent  and  better  in- 
formed and  the  more  credible  and  disinterested  witnesses.68 

Connecticut. 

On  the  matter  of  negligence  you  cannot  surmise,  guess, 
or  speculate.  Now,  for  instance,  in  the  course  of  that  car 
rounding  the  corner,  the  evidence  is  not  very  full  or  complete. 
It  is  not  very  full  or  complete  as  to  whether  the  car  did  cut 
the  corner  at  all,  nor  is  there  full  or  complete  evidence  that 
it  had  anything  to  do  with  striking  this  child,  if  he  was  struck, 
nor  is  there  very  full  or  complete  evidence  as  to  any  particular 
act  of  negligence.6* 

Delaware. 

When  the  testimony  is  conflicting,  the  jury  should  endeavor 
to  reconcile  it  so  that  the  whole  may  be  harmonious.  If  this 
cannot  be  done,  then  it  becomes  the  duty  of  the  jury  to  estimate 
and  weigh  in  their  minds  the  value  of  the  testimony  on  the 
respective  sides,  and  give  their  verdict  to  that  side  upon  which 
the  testimony  is  of  the  greatest  weight  or  preponderance  and 
most  worthy  of  credit.  In  estimating  such  weight,  the  jury 
are  to  consider  the  witnesses'  means  of  knowledge  of  the  facts 
about  which  they  speak,  their  intelligence,  their  apparent  truth- 
fulness and  fairness,  and  any  other  facts  or  circumstances  shown 
by  the  evidence  with  respect  to  the  witnesses  that  show  the 
reliability  of  their  statements.70 

District  of  Columbia. 

The  jury  are  instructed  that  there  is  no  testimony  in  this 
case  tending  to  rebut  the  testimony  of  the  witness  J.  H.  W. 

97  Olsen  v.  Standard  Oil  Co.,  188  69  Kuczon  v.  Tomkievicz,  100  Conn 

Cal  20,  204  P  393.  560,  124  A  226. 

*B  De  La  Torre  v.  Johnson,  203  7O  Grier  v.  Samuel,  4  Boyce  (27 

Cal  374,  264  P  485.  Del)  106,  86  A  209. 
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that  he  never  conveyed  lot  10,  in  controversy  In  this  case,  to 
any  person  other  than  the  conveyance  by  the  deed  to  plaintiffs, 
C.  M.  N.  L.  and  L.  T.  D.,  and  the  weight  to  be  given  his  testimony 
is  a  proper  question  for  the  jury.71 

Florida. 

The  jury  are  the  sole  judges  of  the  weight  of  the  evidence 
and  the  credibility  of  the  witnesses,  and  where  the  testimony 
is  conflicting  it  is  your  duty  to  reconcile  it,  if  you  can,  upon 
the  theory  that  such  witnesses  have  sworn  to  the  truth;  but, 
if  you  cannot  do  so,  then  you  are  privileged  to  discard  so 
much  or  such  parts  of  it  as  you  deem  unworthy  of  credit.72 

Georgia. 

(1)  The  jury  should  believe  the  witness  or  witnesses  whom 
they  consider  most  worthy  of  belief,  and,  in  order  to  arrive  at 
a  conclusion  as  to  which  are  most  worthy  of  belief,  they  may 
look  to  the  manner  of  the  witnesses  while  testifying,  their 
means  of  knowledge  as  disclosed  by  the  evidence,  and  their 
bias  or  prejudice,  if  any  has  been  shown  by  the  testimony, 
and  should  see  to  what  extent  they  have  been  impeached  or 
corroborated,  if  at  all.73 

(2)  I  charge  you,  gentlemen  of  the  jury,  that  you  are  made 
the  exclusive  judges  of  the  credibility  of  the  witnesses.     In 
passing  upon  their  credibility  you  may  consider  all  the  facts  and 
circumstances  of  the  case,  the  witnesses'  manner  of  testifying, 
their  intelligence,  their  interest  or  want  of  interest,  their  means 
and  opportunity  for  knowing  the  facts  of  which  they  testify, 
the  probability  or  improbability  of  the  testimony  and  of  the 
occurrences  to  which  they  testify,  and  also  their  personal  credi- 
bility, so  far  as  the  same  may  legitimately  appear  upon  the  trial 
of  this  case.    I  charge  you  further,  gentlemen,  that  this  rule 
applies  only  where  the  witnesses  are  of  equal  credibility.   This 
rule  does  not  apply  at  all  in  a  case  where  two  witnesses  directly 
contradict  each  other  as  to  the  existence  or  nonexistence  or  as 
to  the  occurrence  or  non-occurrence  of  the  accident,  when  such 
thing  if  it  existed,  or  such  action,  if  it  occurred,  would  neces- 
sarily have  been  equally  known  to  both  of  them.    I  charge  you 
further,  gentlemen,  that  if,  upon  consideration  of  the  evidence 
in  this  case,  you  find  there  is  a  conflict  in  the  testimony  between 
witnesses  it  is  your  duty  to  reconcile  this  conflict,  if  you  can, 
without  imputing  perjury  to  any  witness  and  without  imputing 

7 1  Davis  v,  Coblens,  174  US  719,          73  Central   R.   &   Banking   Co.  v, 
43  Led  1147,  19  SupCt  832.  Attaway,  90  Ga  656,  16  SE  956. 

72  Atlantic  Coast  Line  R.  Co.  v. 
Beazley,  54  Fla  311,  45  S  761. 
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a  false  statement  to  anyone.  If  you  cannot  do  that,  it  then 
becomes  your  duty  to  believe  that  witness  or  those  witnesses 
you  may  think  best  entitled  to  belief,  and  you  may  consider  their 
interest  or  want  of  interest  in  the  result  of  this  case,  their  bias 
or  prejudice,  if  any  appears,  the  reasonableness  or  unreasonable- 
ness of  the  statements  they  make,  their  familiarity  with  the 
facts  they  testify  about,  and  their  personal  credibility,  so  far 
as  the  same  may  legitimately  appear  from  the  trial  of  this  case. 
The  jury,  as  stated,  are  the  sole  and  exclusive  judges  of  what 
witness  or  witnesses  they  will  believe  or  disbelieve,  or  what 
testimony  they  will  credit  or  discredit.74 

Illinois. 

(1)  The  jury  is  instructed  that  in  determining  the  issues  in 
this  case  you  should  take  into  consideration  the  whole  of  the 
evidence  and  all  the  facts  and  circumstances  proved  at  the  trial, 
giving  to  the  several  parts  of  the  evidence  such  weight  as  you 
think  they  are  entitled  to,  and  in  determining  the  weight  to  be 
given  to  the  testimony  of  the  several  witnesses  you  should  take 
into  consideration  their  interests  in  the  event  of  the  suit,  if  any 
such  is  proved,  their  conduct  and  demeanor  while  testifying, 
their  apparent  fairness  or  bias,  if  any  such  appears,  their  means 
of  information  and  their  knowledge  or  lack  of  it  as  to  the 
subject-matter  of  the  suit,  and  give  such  credit  to  the  testimony 
of  each  witness  as  under  the  circumstances  such  witness  seems 
to  be  entitled  to.75 

(2)  You  are  to  give  the  testimony  of  each  witness  such 
weight  only  as  you  might  believe  it  entitled  to  from  the  evidence 
and  from  the  jury's  view  of  the  premises ;  you  should  carefully 
scrutinize  the  testimony  of  all  witnesses  and  consider  all  the 
circumstances  under  which  any  witness  testified;  his  apparent 
knowledge  and  experience  concerning  the  subject  of  his  testi- 
mony ;  his  demeanor  and  manner  on  the  stand ;  his  relations,  if 
any,  to  the  parties  of  the  suit  and  the  manner  in  which  he  might 
be  affected  by  the  verdict,  if  at  all;  his  apparent  candor  and 
fairness,  and,  from  all  the  surrounding  circumstances  appearing 
at  the  trial,  you  must  determine  which  witnesses  are  the  more 
worthy  of  credit.76 

(3)  A  preponderance  of  the  evidence  in  a  case  is  not  deter- 
mined alone  by  the  number  of  witnesses  testifying  to  a  particular 
fact  or  state  of  facts.  In  determining  the  preponderance  or  lack  of 
preponderance  of  the  evidence  the  jury  should  take  into  con- 

74  Great  American  Indem.  Co.  v.  dridge  v.   Morris,    337  IHApp    369, 
Oxford,  70  GaApp  208,  27  SE2d  880.  86  NE2d  143]. 

75  Des  Plaines  v.  Winkelman,  270  76  Central  Illinois  Public  Service 
111  149,  110  NE  417   [followed,  Al-  Co.  v.  Lee,  409  111  19,  98  NE2d  746. 
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sideration  the  conduct  and  demeanor  of  the  several  witnesses 
while  testifying,  their  interest  or  lack  of  interest  in  the  result 
of  the  trial,  if  any  such  have  been  shown  by  the  evidence,  the 
probability  ^or  improbability  of  the  truth  of  their  several  state- 
ments, in  view  of  all  the  other  evidence,  facts  and  circumstances 
proved  in  the  trial  and  from  all  of  these  circumstances  you 
should  determine  whether  or  not  there  is  a  preponderance  of  the 
evidence  in  this  case  in  behalf  of  the  plaintiff,  and  if  the  plain- 
tiff has  proved  his  case  as  charged  in  the  complaint  herein,  as 
satisfies  or  produces  conviction  in  the  minds  of  the  jury,  then 
he  has  proved  his  case  by  a  preponderance  of  the  evidence. 

The  jury  are  instructed  that  the  number  of  credible  and  im- 
peached witnesses,  if  any,  testifying  on  the  one  side  or  the 
other,  of  a  disputed  point  is  a  proper  element  for  the  jury  to 
consider  in  connection  with  all  other  facts  and  circumstances  in 
evidence,  in  determining  where  lies  the  preponderance  of  the 
evidence.77 

Indiana. 

(1)  You  are  the  exclusive  judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  which  their  testimony  is  entitled. 
In  passing  upon  these  questions,  you  may  take  into  consideration 
the  interest  the  witness  has  in  the  suit,  if  any;  the  bias  or 
prejudice  of  the  witness,  if  any  is  shown;  the  opportunity  the 
witness  had  of  knowing  and  recollecting  the  facts  about  which 
he  has  testified;  the  fact  whether  the  witness  has  been  corro- 
borated or  contradicted  by  other  witnesses  who  have  testified 
in  this  cause.    In  case  there  is  any  apparent  contradiction  in 
the  testimony  of  the  different  witnesses  who  have  testified  in 
this  case,  it  is  your  duty  to  attempt  to  harmonize  such  apparent 
contradictions  so  as  to  give  full  weight  and  credit  to  all  the 
witnesses ;  but  if  you  cannot  so  reconcile  such  apparent  contra- 
dictions, if  any,  so  as  to  believe  all  the  witnesses,  then  you  must 
determine  for  yourselves  what  witnesses  you  will'  not  believe.73 

(2)  In  this  case  you  must  accept  the  law  as  given  you 
by  the  court,  but  you  are  the  exclusive  judges  of  the  facts, 
the  credibility  of  the  witnesses,  and  the  weight  to  be  given  to 
their  testimony.     If  there  is  real  or  apparent  conflict  in  the 
evidence,  it  is  your  duty  to  reconcile  that  conflict  so  that  all 
may  stand  if  it  can  be  done.    It  is  your  province  to  determine 
what  you  will  accept  as  true  and  what  you  will  reject  as  false. 
In  determining  what  weight  you  will  give  to  the  testimony  of 
a  witness,  you  may  consider  all  his  evidence,  whether  it  be 
reasonable  or  unreasonable,  sustained  or  unsustained,  whether 

77  Ridgway  v.  Crum,  343  IllApp  7*  Lynch  v.  Bates,  139  Ind  206,  38 
12,  98  NE2d  394.  NE  806. 
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It  is  corroborated  by  other  credible  evidence,  the  knowledge 
which  the  witness  has  of  the  facts  about  which  he  testifies, 
the  intelligence  of  the  witness,  whether  or  not  the  witness 
has  been  impeached,  his  opportunity  for  knowing  or  recollecting 
the  facts  about  which  he  testifies,  his  manner  upon  the  stand, 
any  bias  or  prejudice  he  may  have  exhibited  toward  or  against 
plaintiff  or  defendant,  his  interest,  if  any,  in  the  suit,  and  any 
and  all  other  facts  and  circumstances  in  evidence,  which  in 
your  minds  go  to  increase  or  diminish  the  weight  of  such 
evidence/9 

(3)  You  are  the  sole  judges  of  the  facts  and  credibility 
of  the  witnesses.  It  is  your  duty  to  reconcile  all  the  statements 
of  witnesses  so  as  to  believe  all  the  testimony,  if  you  can. 
If  you  cannot  reconcile  the  statements,  or  witnesses  on  account 
of  contradictions,  then  you  have  a  right  to  believe  the  witness, 
or  witnesses,  you  deem  most  worthy  of  credit.  In  determining 
whom  you  will  believe,  you  may  consider  the  nature  of  the 
evidence  given  by  them;  how  far  they  are  corroborated  or 
contradicted  by  other  testimony  and  in  weighing  the  testimony 
and  determining  the  credibility  of  the  witnesses,  it  is  proper 
for  you  to  take  into  consideration  all  the  surrounding  circum- 
stances of  the  witnesses  as  brought  out  in  the  evidence,  their 
interest,  if  any,  in  the  result  of  the  action,  and  such  other 
facts  appearing  in  the  evidence  as  will,  in  your  opinion,  aid 
you  in  determining  whom  you  will  believe,  and  you  may  also, 
in  considering  whom  you  will  or  will  not  believe,  take  into 
account  your  experience  and  relations  among  men.80 

Iowa. 

(1)  You  are  the  sole  judges  of  the  credibility  of  the  wit- 
nesses, and  the  weight  to  be  given  to  their  evidence.  If  the 
evidence  is  conflicting,  you  must  reconcile  it  if  you  can,  con- 
sistently, with  the  honesty  of  the  witnesses.  In  considering 
testimony  you  should  not  discard  any  without  good  cause  for 
so  doing.  You  should  consider  the  feelings  and  interest  of 
the  witness,  if  he  has  any;  his  conduct  and  demeanor  upon 
the  stand ;  his  hopes  and  fears ;  the  reasonableness  or  unreason- 
ableness of  his  story ;  whether  he  is  contradicted  or  corroborated 
by  other  evidence  in  the  case;  his  opportunities  of  seeing  and 
hearing  what  he  testifies  to  having  seen  and  heard;  and  you 

79  Vandalia  R.  Co.  v.  Baker,  50  See  also  Jeimey  Elec.  Co.  v.  Bran- 

IndApp  184,  97  NE  16.  ham,  145  Ind  314,  41  NE  448,  33 

«°  Beard  v.  Ball,  96  IndApp  156,  LRA  395;  Tucker  v.  Eastridge,  51 

182  NE  102.  IndApp  632,  100  NE  113. 
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should  examine  all  of  the  evidence  in  the  light  of  reason  and 
common  experience.81 

(2)  For  the  purpose  of  determining  the  weight  to  be  given 
to  the  testimony  of  the  witnesses  who  have  testified  to  the  value 
of  the  plaintiff's  land,  you  are  authorized  to  take  into  consid- 
eration the  personal  knowledge  of  said  witnesses  of  said  land 
or  their  lack  of  personal  knowledge  thereof  at  the  time  of, 
and  before  the  time  of,  the  establishment  of  the  said  ditch 
or  drain,  and  to  give  to  the  testimony  of  both  classes  of  witnesses 
the  weight  you  deem  it  to  be  entitled  to.82 

(3)  If  you  find  that  any  witness   has  been   successfully 
impeached,  then  you  are  at  liberty  to  disregard  his  entire  testi- 
mony unless  it  is  corroborated  by  other  credible  evidence  or 
circumstances  proved  upon  the  trial  of  the  case.    It  is  for  you 
to  say  what  weight,  if  any,  you  will  give  to  the  uncorroborated 
testimony  of  any  such'  witness  if  you  find  that  he  has  been 
successfully  impeached.83 

Kansas. 

In  determining  upon  which  side  the  preponderance  of  the 
evidence  isy  the  jury  may  take  into  consideration  the  oppor- 
tunities of  the  several  witnesses  'for  seeing  and  knowing  the 
things  about  which  they  testify;  their  conduct  and  demeanor 
while  testifying;  their  interest,  if  any,  or  want  of  interest, 
if  any,  in  the  result  of  the  suit ;  the  probability  or  improbability 
of  the  truth  of  their  several  statements  in  view  of  all  the  other 
evidence  and  other  facts  and  circumstances  appearing  on  the 
trial;  and  from  all  the  circumstances  determine  the  weight  or 
preponderance  of  the  evidence.  The  jury  are  the  sole  judges 
of  the  weight  of  the  evidence  and  the  credibility  of  the  wit- 
nesses.84 

8  f  Hatfield  v.  Chicago,  R.  I.  &  P.  trial  court  might  well  have  given  the 

Ry.  Co.,  61  la  434,  16  NW  336.  usual  instruction  on  the  subject  of 

82  Hickey  v.  Webster  County,  148  opinion  evidence  based  upon  hypo- 
la  337,  127  NW  658.  It  was  com-  thetical  questions.  The  trial  court 
plained  that  this  instruction  "made  did  not  do  this,  but  directed  the 
an  invidious  distinction  between  the  attention  of  the  jury  to  the  distinc- 
witnesses  of  the  respective  parties/7  tion  in  the  nature  of  the  testimony 
The  court,  upon  review,  said,  how-  in  the  manner  above  indicated.  The 
ever:  "We  think  the  instruction  province  of  the  jury  was  not  thereby 
under  this  record  is  not  amenable  invaded." 

to  the  criticism  made.  The  fact  that  83  Windahl  v.  Hasselman,  198  la 

certain  witnesses  testified  hypothet-  1001,  200  NW  5S3. 

ically,  and  not  from  personal  knowl-  84  Kansas  City  v.   Bradbury,   45 

edge,  was  a  proper  matter  for  the  Kan  381,  25  P  889,  23  AmSt  731. 
consideration  of  the  jury,  and  the 
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Massachusetts. 

I  now  instruct  you  that  if  you  find  this  accident  happened 
the  way  the  defendant  T.  and  the  defendant's  witnesses  say  it 
happened,  you  will  return  a  verdict  for  the  defendant.85 

Michigan. 

(1)  It  is  not  incumbent  upon  the  plaintiff  to  produce   a 
greater  number  of  witnesses  than  the  defendant  has  produced, 
but  he  must  produce  such  evidence  as  convinces  you  of  its 
truth  and  sincerity. 

I  further  charge  you  that  you  are  the  sole  judges  of  the 
facts.  You  are  in  this  instance  to  determine  the  rights  or 
wrongs  of  the  parties.  You  are  the  judges  of  the  credibility 
and  of  the  weight  of  the  evidence  produced  in  this  case.  In 
determining  the  credibility  of  witnesses  you  are  to  take  into 
consideration  the  interest  or  the  lack  of  interest  which  witnesses 
have  in  the  controversy;  you  are  to  take  into  consideration  the 
manner  in  which  the  various  witnesses  have  given  their  testi- 
mony upon  the  stand  and  the  opportunity  they  have  had  for 
conversation ;  you  are  to  take  into  consideration  the  knowledge 
they  have  of  the  subject  concerning  which  they  testify  and 
their  bias  or  prejudice  as  shown  by  the  testimony  in  the 
case.  These  are  some  of  the  tests  which  you  should  apply  in 
judging  their  testimony. 

Now,  with  reference  to  your  being  the  judges  of  facts, 
that  is  your  province  solely  and  alone.  It  would  be  just  as 
improper  for  the  court  to  attempt  to  invade  your  province  with 
reference  to  the  disposition  of  the  facts  in  this  case  as  it  would 
be  improper  on  your  part  to  invade  the  province  of  the  court 
with  reference  to  giving  to  you  the  law  of  the  case.86 

(2)  You  have  the  right  to  say  and  ask:    Has  this  witness, 
in  telling  his  story,  been  fair  and  frank,  or  has  he  been  elusive, 
trying  to  avoid  direct  answers  to  questions?    Has  he  tried  to 
conceal,  rather  than  to  tell  fully  and  fairly  all  of  the  facts? 
Is  the  witness  interested  in  the  outcome  of  the  case,  or  is  he  a 
disinterested  witness?    If  interested,  has  he,  notwithstanding 
any  such  interest,  been  entirely  frank  and  truthful,  or  has 
his  interest  biased  him  and  colored  his  testimony?    These  are 
the  right  considerations  which  should  be  borne  in  mind  when 
you  ^  come  to  pass  upon  the  relative  value  and  weight  of  the 
testimony  of  each  of  the  witnesses,  for  you  have  to  plant  your 
verdict  upon  what  you  find  the  truth  to  be.87 

85  Hughes    v.    Torregrossa,    278          87  Garazewski  v.  Wurm,  204  Mich 
Mass  530,  180  NE  304.  227,  169  NW  871. 

86  Niemann  v.  Niemann,  225  Mich 
365,  136  NW  331. 
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Minnesota. 

Of  course,  the  value  of  any  witness1  testimony  would  be 
dependent  on  the  opportunity  he  had  for  observation,  but,  as 
I  recall  the  testimony,  the  various  witnesses  were  in  a  position 
to  know  what  they  testified  to.  There  is  not  much  chance  for 
doubting  their  ability  to  observe  as  to  the  facts  concerning 
which  they  have  given  evidence.88 

Mississippi. 

The  court  instructs  the  jury  for  the  proponent  that  you 
are  the  sole  judges  of  the  credibility  of  the  witnesses  and  the 
weight  of  evidence.  It  is  for  you  to  say  what  witness  or  wit- 
nesses have  told  the  truth,  and  what  fact  or  facts  are  true, 
from  the  evidence.  You  have  a  right  to  believe  all  the  testimony 
of  any  witness  or  witnesses,  or  to  reject  it  all,  or  you  have  a 
right  to  believe  a  part  of  the  testimony  of  a  witness,  or  reject 
a  part,  according  as  you  may  believe  the  same  to  be  true  or 
untrue.  But  you  are  not  authorized  to  arbitrarily  reject  the 
testimony  of  any  witness,  or  to  disbelieve  the  testimony  of 
any  witness  in  whole,  simply  because  you  believe  a  part  of 
the  testimony  of  such  witness  is  untrue.  If  you  believe  any 
witness  has  wilfully  and  corruptly  sworn  falsely  to  a  material 
fact,  you  have  then  the  right  to  reject  the  testimony  of  that 
witness  altogether.89 

Missouri. 

(1)  You  are  the  sole  judges  of  the  weight  of  the  evidence 
and  credibility  of  the  witnesses ;  and  in  considering  what  weight 
and  credit  you  shall  give  to  the  testimony  of  any  witness  you 
will  take  into  consideration  the  interest  of  such  witness  in  the 
result  of  the  trial,  his  attitude  toward  the  trial,  and  his  conduct 
upon  the  witness-stand,  and  you  will  take  into  consideration 
all  of  the  other  facts  and  circumstances  given  in  evidence  in  the 
case.90 

(2)  You  are  the  sole  judges  of  the  weight  of  the  evidence 
and  of  the  credibility  of  the  witnesses,  and  if  you  believe  any 
witness  has  intentionally  sworn  falsely  to  any  material  fact, 
you  are  at  liberty  to  disregard  the  whole  of  the  testimony  of 
such  witnesses,  and  in  arriving  at  your  verdict,  you  will  take 
into  consideration,  not  only  all  the  evidence  in  the  case,  but 
all  the  facts  and  circumstances  given  in  evidence,  and  in  deter- 
mining what  weight  and  credibility  shall  be  given  to  any  witness 
testifying  in  the  case,  you  will  consider  his  conduct  while  upon 

88  State  v.  Lilja,  155  Minn  251,  90Wray  v.  Wabash  R.  Co.,  159 
193  NW  178.  MoApp  616,  141  SW  449. 

80  Hitt  v.  Terry,  92  Miss  671,  46 
S  829. 
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the  witness-stand,  the  reasonableness  or  unreasonableness  of 
his  testimony,  and  in  cases  where  he  is  testifying  as  an  expert, 
you  will  consider  his  opportunities  for  forming  his  opinions, 
his  qualifications  for  giving  opinions  upon  the  subject  of  his 
testimony,  his  attitude  toward  the  parties  to  the  action,  and 
all  other  facts  and  circumstances  given  in  evidence  in  the  trial 
of  the  case,91 

(3)  You  are  the  exclusive  judges  of  the  evidence  and  of 
the  credibility  of  the  witnesses.  You  will  take  the  law  as  given 
you  in  the  instructions  of  the  court.  In  weighing  and  reconciling 
the  testimony,  you  should  look  to  the  manner  and  demeanor 
of  the  witness  in  testifying ;  to  his  or  her  readiness  and  willing- 
ness, or  tardiness  and  unwillingness,  in  answering  upon  the 
one  side  or  the  other,  if  such  be  the  fact;  to  the  interest  or 
want  of  interest  of  any  witness  in  the  case;  to  whether  the 
witness  has  any  bias  or  feeling,  or  not ;  to  his  or  her  relationship 
to  any  of  the  parties  in  interest;  to  the  witness'  means  of 
knowledge  of  the  facts  he  testifies  to  and  professes  to  know  and 
understand;  to  his  or  her  chance  or  opportunity  for  knowing 
the  facts;  to  the  reasonableness  or  unreasonableness  of  the 
story  told;  to  its  probability  or  improbability;  to  whether  the 
witness  has  made  contradictory  statements,  or  not,  about  ma- 
terial matters  involved  in  the  case;  and,  having  thus  carefully 
considered  all  the  matters,  the  jury  must  fix  the  weight  and 
value  of  the  testimony  of  each  and  every  witness  and  of  the 
evidence  as  a  whole.92 

Nebraska. 

You  are  the  judges  of  the  credibility  of  each  and  every 
witness,  and  you  should  give  the  testimony  of  each  and  every 
witness  such  weight  as,  from  all  the  facts  and  circumstances 
in  proof  before  you  in  this  case,  you  shall  deem  the  same 
entitled  to.  It  is  your  duty,  if  you  can,  to  reconcile  the  testimony 
of  the  witnesses,  if  there  be  any  disagreement  between  them ; 
but  if  you  cannot,  then  you  must  determine,  from  all  the 
evidence  before  you,  which  of  the  witnesses  is  entitled  to  the 
greater  credit.93 

North  Carolina. 

You  are  to  weigh  all  of  this  evidence  in  every  way,  and 
in  weighing  it  you  have  a  right  to  take  into  consideration  the 
interest  that  the  parties  have  in  the  result  of  your  verdict, 

9 '  Prentiss  v.  Illinois  Life  Ins.  »3  Albright  v.  Brown,  23  Neb  136, 
Co.  (Mo),  225  SW  695.  36  NW  297. 

92  Holton  v.  Cochran,  208  Mo  314, 
100  SW  1035. 
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the  conduct  of  the  witnesses  upon  the  stand  and  their  demeanor, 
the  interest  that  they  may  have  shown,  or  bias,  upon  the  stand, 
the  means  they  have  of  knowing  that  to  which  they  testify, 
and  their  character  and  reputation,  so  as  to  arrive  at  the  truth 
of  what  this  matter  is.94 

Ohio. 

(1)  The  weight  and  credibility  of  the  testimony  of  the  wit- 
nesses who  have  testified  in  this  case  is  within  your  sole  power 
to  determine  and  the  weight  and  credibility  to  be  given  to  the 
testimony  of  the  witnesses  is  committed  to  your  sound  judg- 
ment and  discretion. 

In  determining  this  question,  however,  you  may  consider 
their  intelligence  or  want  thereof,  the  manner  and  conduct  of 
the  witnesses  on  the  witness  stand,  whether  any  witness  ex- 
hibited zeal  or  feeling  for  or  against  either  side,  whether  there 
was  any  reluctance  on  the  part  of  any  witness  to  testify.  You 
may  also  consider  the  relation  which  each  witness  bears  to  the 
case,  his  means  of  information,  the  interest,  if  any,  he  may 
have  in  the  results,  the  motives,  if  any,  that  might  lead  the  wit- 
ness to  swear  falsely  or  otherwise,  his  candor  or  lack  thereof, 
and  the  probability  or  improbability  of  the  truth  of  the  state- 
ments made  by  the  witness. 

You  may,  if  your  judgment  dictates,  believe  part  and  dis- 
believe part,  or  believe  all  or  disbelieve  all,  of  any  witness'  testi- 
mony. In  weighing  the  testimony  by  these  and  other  tests  which 
your  own  common  sense  and  best  judgment  may  dictate,  you 
may  determine  the  effect  to  be  given  to  them,  and  you  will  give 
the  testimony  of  the  witnesses  such  weight  and  credit  as  in  your 
honest  judgment  it  is  entitled  to.95 

(2)  You  are  the  sole  judges  of  the  credibility  of  the  wit- 
nesses.   It  is  not  necessary  for  you  to  believe  what  the  witness 
has  said  merely  because  the  statement  was  made.     You  may 
believe  all  or  part  or  none  of  what  any  witness  has  said  just 
as  you  feel  that  witness  is  entitled  to  credit.    You  may  take 
into  account  the  appearance  of  the  witness  on  the  stand,  the 
statements  made  by  the  witness,  his  demeanor  while  testifying, 
his  interest  in  the  case  or  his  interest  in  any  person  who  might 
have  an  interest  in  the  case;  you  may  take  into  account  all 
these  matters  and  anything  else  that  may  have  occurred  before 

94  Hemdon  v.  Southern  Ry.,  162  756;   646,  848;   646,   987;   650,   972; 
NC  317,  78  SE  287.  650,  973;  650,  974;  650,  975;  650,  976. 

95  Carone   v.   Proctor   &    Gamble  Kindly  submitted  by  Judge  Earl  E. 
Co.,  Common  Pleas  Court,  Cuyahoga  Hoover,  Common  Pleas  Court,  Cuya- 
County,   Ohio,   Nos.   646,   977;    646,  hoga  County,  Ohio. 
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you  during  the  course  of  the  trial,  which  will  aid  you  in  deter- 
mining the  credibility  of  the  witness.96 

(3)  Counsel:  "The  court  has  said  that  you  do  not  count 
witnesses  in  a  lawsuit.  I  ask  you  to  say  to  the  jury  that  if  they 
find  the  witnesses  to  be  equally  credible,  the  number  of  witnesses 
testifying  for  or  against  a  fact  should  be  considered  by  them 
and  given  such  weight  as  they  consider  proper." 

The  court:  "I  think  I  will  let  the  matter  stand  as  it  is,  and 
you  may  have  an  exception/7 

Counsel:    "Exception."97 

South  Carolina. 

I  think  that  practically  states  all  of  the  law  necessary  to 
be  stated  here  in  so  far  as  a  proper  explanation  of  that  law 
applicable  to  the  issues  requires.  It  remains  for  you  to  decide 
the  issues.  You  decide  them  according  to  your  oaths  by  the  law 
and  by  the  evidence.  Under  the  constitution  of  this  state  and 
under  our  system  of  jurisprudence  you  are  the  sole  judges 
of  the  facts,  whatever  facts  are  developed  in  the  trial  of  any 
given  case,  I  am  prohibited  from  stating  the  evidence  to  you, 
I  cannot  state  to  you  that  what  the  witnesses  said,  I  can  only 
state  to  you  the  law.  You  heard  the  testimony  and  it  is  for 
you  to  say,  and  the  responsibility  for  any  verdict  is  upon  you 
in  so  far  as  that  evidence  is  concerned.  Witnesses  have  gone 
on  the  stand,  they  have  sworn  to  tell  the  truth,  all  of  the  truth, 
and  nothing  but  the  truth.  That  is  what  you  are  after.  You 
are  not  bound  to  believe  everything  that  you  hear  fall  from 
the  lips  of  witnesses.  When  I  say  that  I  make  no  reference  to 
any  witness,  I  say  it  is  your  function,  you  are  not  bound  to 
believe  everything  you  hear  if  you  do  not  think  it  reconciles 
itself  to  your  conviction  as  to  what  the  truth  is,  and  that  is 
said  with  all  deference  to  every  witness.  You  are  the  sole 
judges  of  the  facts.  If  there  is  anything  that  has  developed 
here  in  the  nature  of  testimony  that  you  cannot  reconcile 
with  your  conviction  as  to  what  the  truth  is,  eliminate  that 
from  the  case  and  go  forward  and  rest  your  verdict  upon  such 
evidence  to  which  you  can  accord  the  sanction  of  the  truth.98 

Virginia. 

The  jury  are  the  sole  judges  of  the  credibility  of  the  evidence 
and  witnesses,  and,  although  one  or  more  witnesses  may  posi- 

96  Phillips   v.    Sharp,    44    OhApp      OhApp  175,  186  NE  825.  Judgment 
311,  185  NE  562.  reversed  and  case  remanded  for  fail- 
See    also    Union   Bus    Station    v.      ure  to  give  instruction  requested. 

Etosh,  48  OhApp  161,  192  NE  743.  **  Parker  v.  Simmons,  163  SC  42, 

97  Cleveland  R.  Co.  v.  Pollack,  45      161  SE  169. 
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tively  testify  as  to  an  alleged  fact,  yet  the  jury  may  consider 
from  the  evidence,  the  interest  or  motive  of  the  witness  in 
so  testifying,  the  improbability  of  the  statement  in  the  light 
of  the  surrounding  facts  and  circumstances,  and,  although  said 
statement  may  not  be  contradicted  by  witnesses,  they  may 
altogether  disregard  said  statement  if  they  believe  the  same 
to  be  improbable  or  untrue.*9 

Wisconsin. 

(1)  If  you  are  unable  to  reconcile  apparently   conflicting 
testimony,  you  must  determine  what  portion  of  it  is  true  and 
what  portion  of  it  is  false,  by  the  application  of  the  test  given, 
and  all  other  tests  within  your  skill  and  power.1 

(2)  The  men  who  were  on  that  tug  at  the  time  have  all 
been  witnesses,   and  they  deny  any  knowledge  of  its  going 
through,  and  it  necessarily  follows,  it  seems  to  me,  that,  if  the 
tug  did  go  through,  some  of  those  men  have  either  forgotten 
the  circumstance,  or  have  wilfully  sworn  falsely  in  reference  to 
it.2 

(3)  You  are  the  judges  of  the  credibility  of  these  witnesses. 
They  contradict  one  another  in  several  important  particulars. 
You  must  determine  which  of  them  have  told  the  truth  in  re- 
gard to  these  disputed  questions,  and,  to  aid  you  in  that,  you 
see  them  upon  the  stand.    You  can  judge  of  their  manner  in 
which  they  testify,  whether  they  appear  to  be  candid  and  truth- 
ful or  not,  whether  the  story  they  tell  is  reasonable  and  natural 
or  not,  whether  they  have  any  interest  in  the  result  of  this  case. 
You  are  also,  then,  to  apply  your  own  knowledge  of  men  and 
things,  your  own  observations  and  experiences  in  the  affairs  of 
life ;  apply  them  to  the  testimony  of  these  witnesses,  and  deter- 
mine upon  which  side  the  truth  of  the  matter  is.3 

§  2568.    Number  of  witnesses. 
Connecticut. 

While  it  is  true  that  the  burden  of  proof  is  on  the  plaintiff 
to  prove  all  the  allegations  of  her  complaint  covering  the  negli- 
gence of  the  defendant  and  her  freedom  from  negligence,  yet  it 
is  also  true  that  the  weight  of  evidence  is  not  determined  by 
the  number  of  witnesses.  Of  course,  you  know  that  is  true. 
You  are  at  perfect  liberty  to  believe  the  testimony  of  one  wit- 
ness against  any  number.  You  are  to  weigh  the  evidence  pre- 
ss Crowell  v.  Duncan,  145  Va  2  Wentworth  v.  Abbetts,  78  Wis 
489,  134  SE  576,  50  ALR  1425.  63,  46  NW  1044. 

1  Norris  v.   Cargill,   57   Wis  251,          3  Baradt  v.  Frederick,  78  Wis  1, 
15  NW  148.  47  NW  6,  11  LEA  199. 
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sented  without  regard  to  the  number  of  witnesses  who  may 
testify  to  one  particular  fact,  that  is,  without  being  controlled 
by  the  fact  that  more  witnesses  testify  to  one  set  of  circum- 
stances than  to  another.4 

Illinois. 

The  jury  are  instructed  that  the  number  of  credible  and  un- 
impeached  witnesses,  if  any,  testifying  on  one  side  or  the  other 
of  a  disputed  point  is  a  proper  element  for  the  jury  to  consider 
in  connection  with  all  other  facts  and  circumstances  in  evi- 
dence, in  determining  where  lies  the  preponderance  of  the  evi- 
dence.5 


The  preponderance  of  the  evidence  is  not  determined  solely 
by  the  number  of  witnesses  testifying  to  a  fact,  or  a  particu- 
lar state  of  facts.  By  a  fair  preponderance  of  the  evidence 
is  meant  the  greater  weight  of  evidence,  and  the  evidence 
given  upon  any  fact  in  issue  which  convinces  you  most  strongly 
of  its  truthfulness  is  of  the  greater  weight.6 

Mississippi. 

The  term  "preponderance  of  testimony"  does  not  necessarily 
mean  the  greater  number  of  witnesses,  or  the  greater  volume 
of  testimony,  for  the  lesser  number  of  witnesses  and  the  smaller 
volume  of  testimony  may  be  of  greater  weight  than  the  larger 
number  of  witnesses  and  the  greater  volume  of  testimony. 
The  term  "preponderance  of  the  testimony"  as  used  in  these 
instructions  means  that  character,  kind,  and  quality  of  testi- 
mony which  is  more  persuasive  in  establishing  the  truth  of 
the  issues  involved,  than  the  testimony  offered  in  opposition 
thereto.  This  is  true  regardless  of  how  many  witnesses  or  how 
much  testimony  has  been  offered  by  either  side.7 

Nebraska. 

(1)  The  preponderance  of  evidence  in  a  case  is  not  alone 
determined  by  the  number  of  witnesses  testifying  to  a  particular 
fact  or  state  of  facts.  In  determining  upon  which  side  the  pre- 

4  Dunbar  v.  Jones,  87  Conn  253,  cause  defendant  offered  no  evidence. 
87  A  787.  The  court,  rejecting  this  contention, 

5  Petersen    v.     General    Rug    &  said  the  question  of  the  preponder- 
Carpet  Cleaners,  333  IllApp  47,  77  ance  of  the  evidence  was  submitted 
NE2d  58.  to  the  jury  in  instructions  given  at 

In  the  case  cited,  defendant  ad-  the  request  of  the  defendant 
mitted  that  if  witnesses   had  been          6  Beard  v.   Ball,   96   IndApp   156, 

called  on  each  side  the  instruction  182  NE  102. 

would  have  been  proper,  but  that  it          7  McCain   v.    Cochran,    153    Miss 

was  improper  in  the  instant  case  be-  237,  120  S  823. 
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ponderance  is,  you  should  take  into  consideration  the  oppor- 
tunities of  the  witnesses  for  seeing  or  knowing  the  things  about 
which  they  testify,  their  conduct  and  demeanor  while  testify- 
ing", their  interest  or  lack  of  interest,  if  any,  in  the  result  of 
the  suit,  the  probability  or  improbability  of  the  truth  of  their 
several  statements,  in  view  of  all  the  other  evidence,  facts  and 
circumstances  proved  or  admitted  on  the  trial,  and,  from  all 
these  circumstances,  determine  upon  which  side  is  the  weight 
or  preponderance  of  the  evidence.8 

(2)  The  testimony  of  one  credible  witness  is  entitled  to 
more  weight  than  the  testimony  of  many  others,  if  as  to  those 
other  witnesses  the  jury  have  reason  to  believe,  and  do  believe, 
from  the  evidence  and  all  the  facts  before  them,  that  such 
other  witnesses  have  knowingly  testified  untruthfully,  and  are 
not  corroborated  by  other  credible  witnesses,  or  by  circumstances 
proved  in  the  case.  It  is  the  duty  of  the  jury  to  consider  the 
whole  of  the  evidence  and  to  render  their  verdict  in  accordance 
with  the  weight  of  all  the  evidence  in  the  case.9 

Ohio. 

The  burden  of  proof  is  upon  the  plaintiff  to  prove  his  case 
by  preponderance  of  the  evidence.  The  preponderance  of  the 
evidence  is  not  to  be  determined  by  the  mere  number  of  wit- 
nesses testifying  as  to  a  controverted  fact,  but  by  the  probative 
force  of  the  testimony.  If  you  find  that  any  of  the  witnesses 
testifying  for  and  any  testifying  against  a  controverted,  or 
disputed,  fact  are  equal  in  testimonial  value  as  determined  by 
all  test  of  truth  or  falsity — including  credibility,  fairness,  can- 
dor, intelligence,  opportunity  for  observation,  corroboration  by 
other  testimony,  and  freedom  from  interest  in  the  suit — then 
the  number  of  such  witnesses  testifying  on  each  side  as  to  a 
specific  disputed  fact  may  be  considered  by  you  in  determining 
the  preponderance  of  the  evidence  on  that  issue  of  fact.10 

Wisconsin. 

The  weight  of  evidence  is  not  to  be  decided  merely  according 
to  the  number  of  witnesses  on  each  side.  You  may  find  that 
the  testimony  of  one  witness  is  entitled  to  greater  weight  than 
that  of  another  witness,  or  even  of  several  other  witnesses,  and 
you  may  give  it  such  weight  in  considering  your  verdict. ' ' 

8Hoskovec  v.  Omaha  Street  R.  I0  Suggested  by  the  syllabus  and 
Co.,  85  Neb  295,  123  NW  305.  opinion  in  Rice  v.  Cleveland,  144 

9  Kemp  v.   Slocum,   78   Neb  440,      OhSt  299,  58  NE2d  768. 
110  NW  1024.  * f  Gilbert  v.  Popp,  Circuit  Court, 

Marathon    County,    Wisconsin;    see 
204  Wis  622,  235  NW  680, 
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§  2569.    Witness  interested  in  cause  or  prejudiced  against  party, 
Alabama. 

You  may  look  at  the  fact  that  the  defendant  is  peculiarly 
interested  in  the  result  of  this  suit  in  determining  what  weight 
or  credibility  you  are  to  give  to  defendant's  testimony. ' z 

California. 

You  should  apply  the  same  tests  to  testimony  given  by  em- 
ployees of  the  railroad  company  as  you  would  to  any  other  wit- 
ness sworn  in  the  case.  It  sometimes  becomes  necessary  for  a 
litigant  to  rely  almost  entirely  on  the  testimony  of  its  own  em- 
ployees, and  it  should  not  be  prejudiced  by  this  fact.  The  em- 
ployees of  a  party  litigant  are  entitled  to  have  testimony  given  by 
them  scrutinized  and  evaluated  by  the  identical  tests  that  would 
be  applied  to  any  other  witness  sworn  in  the  case. !  3 

Illinois. 

(1)  The  jury  are  instructed  that,  while  the  law  permits  the 
plaintiff  in  the  case  to  testify  in  his  own  behalf,  the  jury  have  no 
right  to  discredit  his  testimony  from  caprice,  or  merely  because 
he  is  the  plaintiff.14 

^  (2)  While  the  plaintiff  is  allowed  to  testify  in  this  case  in 
his  own  behalf,  yet  in  considering  his  testimony,  and  the  weight 
to  be  given  to  it,  you  have  a  right  to,  and  should,  take  into 
consideration  the  fact  that  he  is  the  plaintiff  in  this  suit  and  is 
interested  in  the  result  thereof,  and  you  should  judge  the 
weight  of  his  testimony  by  the  same  tests  applied  to  other 
witnesses. 1 5 

(3)  In  considering  the  testimony   of  any   of  the   several 
owners  of  the  property  in  question  who  testified  in  this  case, 
and  in  determining  how  much  credence  is  to  be  given  to  their 
testimony,  you  have  the  right  to  take  into  consideration  the 
fact  that  they  are  parties  to  this  suit  and  interested  in  the  result 
thereof.16 

(4)  Under  the  law  of  this  state  a  husband  is  a  competent 
witness  to  testify  in  behalf  of  his  wife  in  a  suit  brought  by  the 
latter  for  personal  injuries  alleged  to  have  been  sustained  by  the 
wife.    You  are  instructed  that  if  the  testimony  of  the  husband 
appears  to  be  fair,  is  not  unreasonable,  and  is  consistent  with 
itself,  and  the  witness  has  not  been  in  any  manner  impeached, 

'2Parke  v.  Dennard,  218  Ala  209,  l4  Donnelly    v.    Pennsylvania    R. 

118  S  396.  Co.,  342  IllApp  556,  97  NE2d  846. 

See  also  Alabama  Power  Co.   v.  « *  Chicago  v.  Hill,  251  111  502    96 

Bruce,  209  Ala  423,  96  S  346.  NE  223. 

l3Montiethv.  Atchison,  T.  &  S.  F.  See  also  Chicago  City  Ry    Co    v 

Ry.  Co.,  151  CalApp2d  442,  311  P2d  Olis,  192  111  514,  61  NE  459. 

886-  l6  Public  Service  Co.  v.  Leather- 
bee,  311  111  505,  143  NE  97. 
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then  you  have  no  right  to  disregard  the  testimony  of  such  a 
witness  merely  from  the  fact  that  he  is  related  by  marriage 
to  the  plaintiff  in  the  case.17 

(5)  While  the  jury  are  the  judges  of  the  credibility  of  the 
witnesses,  you  have  no  right  to  disregard  the  testimony  of  an 
unimpeached  witness  sworn  on  behalf  of  the  defendant  simply 
because  such  witness  was  or  is  an  employee  of  the  defendant, 
but  it  is  the  duty  of  the  jury  to  receive  the  testimony  of  such 
witness  in  the  light  of  all  the  evidence,  the  same  as  you  would 
receive  the  testimony  of  any  other  witness,  and  to  determine 
the  credibility  of  such  employee  by  the  same  principles  and 
tests  by  which  you  would  determine  the  credibility  of  any  other 
witness. ' 8 

(6)  The  jury  are  instructed  that  in  considering  the  credibility 
of  witnesses  and  in  determining  the  weight  to  be  given  their 
testimony,  they  can  take  into  consideration  the  fact  that  a  wit- 
ness is  in  the  employ  of  defendant  railway  company,  and  also 
his  connection,  if  any,  with  the  accident  causing  the  injuries 
complained  of,  taking  the  same  in  connection  with  all  the  other 
facts  and  circumstances  in  evidence. 

*     *     * 

The  court  instructs  the  jury  that  while  they  are  the  judges 
of  the  credibility  of  the  witnesses,  they  have  no  right  to  disre- 
gard the  testimony  of  an  unimpeached  witness  sworn  on  behalf 
of  defendant  simply  because  such  witness  was  or  is  an  employee 
of  the  defendant.  It  is  the  duty  of  the  jury  to  receive  the  testi- 
mony of  such  witness  in  the  light  of  all  the  evidence,  the  same 
as  they  would  receive  the  testimony  of  any  other  witness  and 
to  determine  the  credibility  of  such  employee  by  the  same 
principles  and  tests  by  which  they  would  determine  the  credi- 
bility of  any  other  witness. ' Q 

1 7  North  Chicago  Street  R.  Co.  v.  * 8  Cicero  &  Proviso  Street  Ry.  Co. 

Wellner,    206    111    272,    69    NE    6.  v.  Rollins,  195  111  219,  63  NE  98. 

While  the  practice  of  singling  out  ' 9  Zydeck  v.  Chicago  &  N.  W.  Ry. 

a  particular  witness  is  condemned,  Co.,  333  IllApp  388,  77  NE2d  830, 

still,  where  "it  must  be  apparent  to  affirming  judgment   on   verdict  for 

the  jury  that  the  law  stated  in  the  plaintiff. 

instruction  could  apply  to  but  one  It  was  held  that  the  first  part  of 
witness  in  the  case,  no  matter  how  this  instruction,  given  at  the  request 
general  its  statements  were,  and  no  of  plaintiff,   was   "inaptly  phrased, 
difference  how  the  instruction  was  and  not  properly  qualified/*  but  that 
worded,  the  jury  would  know  that  it  it   was    not   prejudicial   when    con- 
applied   to   him    alone,    and   where,  sidered  in  conjunction  with  the  lat- 
under  such  circumstances,  the  wit-  ter  part  of   the   instruction,  which 
ness  is  not  named  in  the  instruction,  was  given  at  defendant's  request, 
the  fact  that  he  or  she  is  identified 
in  the  instruction  does  not  constitute 
reversible  error/* 
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(7)  You  are  the  sole  judges  of  the  facts  in  this  case  and 
of  the  credit  to  be  given  to  the  respective  witnesses  who  have 
testified ;  and  in  passing  upon  the  credibility  of  such  witnesses 
you  have  a  right  to  take  into  consideration  their  prejudices  or 
motives  or  feelings  of  revenge,  if  any  such  have  been  proved 
or  shown  by  the  evidence  in  this  case.  If  the  jury  believe  from 
the  evidence  that  any  witness  or  witnesses  have  knowingly  or 
wilfully  testified  falsely  as  to  any  material  fact  or  point  in  this 
case,  the  jury  are  at  liberty  to  disregard  the  entire  testimony 
of  such  witness  or  witnesses,  except  so  far  as  it  is  corroborated 
by  other  evidence  or  circumstances  in  the  case.20 

Indiana. 

(1)  In  determining  the  weight  to  be  given  to  the  testimony 
of  the  different  witnesses,  you  are  to  take  into  account  the 
interest,  if  any,  or  want  of  interest,  they  have  in  the  cause.2 ! 

(2)  In  weighing  the  plaintiff's  testimony  you  have  a  right 
to  take  into  consideration  the  fact  that  he  is  an  interested 
party  in  the  outcome  of  this  suit,  and  in  weighing  the  testimony 
of  an  employee  of  the  defendant  company  you  have  a  right  to 
take  that  fact  into  consideration,  but  you  have  no  right  to  dis- 
regard the  testimony  of  the  plaintiff  for  no  other  reason  than 
because  he  is  the  plaintiff,  nor  have  you  the  right  to  disregard 
the  testimony  of  any  witness  sworn  on  behalf  of  the  defendant 
simply  because  any  such  witness  was  or  is  in  the  employ  of  the 
defendant  company.    It  is  your  duty  to  consider  the  testimony 
of  such  witnesses,  and  to  determine  their  credibility  by  the 
same  principles  and  tests  by  which  you  may  determine  the 
credibility  of  any  other  witness.22 

Massachusetts. 

In  analyzing  testimony,  gentlemen,  *  *  *  as  you  are  re- 
quired to  do  in  this  case  before  you  take  money  out  of  the 
pockets  of  one  person  or  corporation  and  hand  it  to  somebody 
else,  you  must  consider  the  interest  of  the  people  who  testified. 
Mr.  and  Mrs.  EL  are  in  here  looking  for  money,  and  if  they  have 
been  injured  through  the  negligence  of  the  defendant  they  have 
got  a  right  to  be  paid  money,  but  a  person's  financial  interest 
in  a  case  will  often  affect  his  testimony.  The  testimony  of  an 
interested  witness  should  be  examined  by  the  jury  with  more 
care  and  scrutiny  than  the  testimony  of  some  witness  who  has 

20  People  v.  Pursley,  302  111  62,  22  General    American    Tank    Car 
134  NE  128.  Corp.  v.  Melville,  198  Ind  529,  145 

21  Boram  v.  St.  Joseph  Loan  &  NE  890. 
Trust    Co.,    80    IndApp    467,    141 

NE  364. 


587  PROCEDURE  IN  GENERAL  §2569 

no  financial  interest  or  other  interest  in  the  case.  You  all  know 
what^human  nature  is.  You  may  say  it  is  not  mych  different  in 
the  rich  or  poor,  that  it  is  about  the  same  everywhere  you  find 
it.  *  *  *  A  man  does  not  always  lie  because  money  is  in- 
volved, but  you  may  say  it  is  an  incentive  to  depart  from  the 
truth.23 

Michigan. 

You  may  take  the  testimony  of  these  railroad  men,  you 
may  take  their  appearance  upon  the  stand,  you  may  take  into 
consideration  any  interest  which  they  might  have  that  would 
in  any  way  influence  their  testimony  here,  but  no  inference 
unfair  to  them  should  be  drawn  because  they  are  in  the  employ 
of  the  railroad  company.  You  will  take  into  consideration  the 
testimony  of  the  plaintiff.  Then  weigh  up  the  testimony  on 
both  sides,  and  say  where,  in  your  judgment,  the  truth  lies,  and 
what  your  duty  would  be  in  giving  weight  to  the  testimony.24 

New  York. 

The  jury  may  infer  that  if  a  witness  is  in  the  employ  of  a 
litigant  and  receives  a  salary  from  him,  that  fact  may  have 
some  bearing  upon  the  testimony.25 

North  Dakota. 

An  attorney  is  a  competent  witness  for  his  client  on  the  trial 
of  a  case,  and  the  testimony  of  such  witness  shall  not  be  dis- 
regarded by  you  simply  because  the  witness  is  an  attorney 
testifying  in  favor  of  his  own  client.  In  such  a  case  you  are 
the  judges  of  the  weight  and  credit  to  which  such  testimony  is 
entitled.26 

23  Hathaway  v.  Checker  Taxi  Co.,  24  Lovely  v.   Grand   Rapids   &  I. 

321  Mass  406,  73  NE2d  603,  over-  R.  Co.,  137  Mich  653,  100  NW  894. 

ruling    exceptions    of    plaintiffs    to  25  Bartholdi  v.  Hickson,  136  NTS 

judgments  on  verdicts  for  plaintiffs.  92. 

The  case  cited  was  in  action  by  26King  v.  Hanson,  13  ND  85, 
husband  and  wife  for  damages  for  99  NW  1085.  It  was  assigned  as 
injuries  sustained  by  the  wife  while  error  in  this  case  that  the  trial 
riding  as  a  passenger  in  defendant's  court,  by  the  foregoing  instruction, 
taxicab  which  collided  with  another  singled  out  testimony  of  one  of  de- 
car,  fendant's  attorneys  and  gave  undue 

The   instruction    given   here    was  prominence    to    such    witness.     The 

approved.    It  would   seem  that  in  higher  court  held   that   error  was 

Massachusetts,  the  trial  judge  is  al-  not  well  assigned.    One  of  the  at- 

lowed  more  latitude  in  commenting  torneys  for  the  plaintiff  testified  in 

on  the  evidence  than  in  most  juris-  behalf  of  his  client  and  one  of  the 

dictions.    However,  it  was   pointed  attorneys  for  the  defendant  testified 

out  that  the  male  plaintiff  had  made  in  behalf  of  his  client.   "The  court 

contradictory  statements,  did  not  name  either  of  these  wit- 
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Pennsylvania. 

The  defendant,  of  course,  is  interested  in  swearing,  if  there 
is  any  such  tiling  as  honor  or  moral  right  that  would  excuse 
falsehood,  not  only  to  that  which  would  relieve  himself,  but 
would  protect  his  paramour.27 

Wisconsin. 

(1)  The  plaintiff  in  this  action  is  an  interested  party,  and  in 
considering  the  weight  which  should  be  given  to  his  testimony 
you  should  consider  the  fact  of  such  interest,  and  the  motive 
which  he  has  to  testify  to  such  statement  of  facts  as  will  be 
favorable  to  himself,  and  a  like  test  should  be  applied  to  the  evi- 
dence of  any  other  interested  witness.2* 

(2)  In  considering  the  testimony  of  the  plaintiff  you  have 
a  right  to  consider  his  interest  in  the  result  of  this  trial,  and 
the  temptation  which  arises  under  such  circumstances  to  color 
or  distort  the  facts. 

If  it  appears  that  any  other  witness  has  a  personal  interest 
in  the  result  you  should  consider  that  interest  in  weighing 
his  or  her  testimony.  You  should  apply  the  same  tests  to  all 
witnesses.29 

§  2570.    Witness  wilfully  testifying  falsely. 
Alabama. 

(1)  If  you  are  reasonably  satisfied  from  the  evidence  in 
this  case  that  the  witness  S,  E.  C.  has  wilfully  sworn  falsely 
to  any  material  fact  in  this  case,  you  may  discard  his  entire 
testimony.30 

(2)  If  you  believe  that  any  witness  of  the  plaintiff  know- 
ingly and  intentionally  gave  false  testimony  on  his  examina- 
tion as  a  witness  as  to  a  material  matter,  then  you  have  a  right 
to  reject  his  entire  testimony.31 

nesses  in  its  instructions.    Neither  See  also  Blankavag  v.  Badger  Box 

was  their  testimony  stated  or  com-  &  Lbr.  Co.,  136  Wis  380,  117  NW 

mented  upon.  *  *  *  The  additional  852;    Vogel    v.    Herzfeld-Phillipson 

instructions  on  the  subject  did  not  Co.,  148  Wis  573,  134  NW  141. 

establish  any  different  standard  for  3O  Grand  Lodge,  K.  P.  of  North 

weighing  the  testimony   of   an  at-  America  v.   Goodwin,   227  Ala   597, 

torney  than  is   applicable  to  other  151  S  452. 

witnesses."  See  also  Cain  v.  Skillin,  219  Ala 

27  Cornelius  v.  Hambay,  150  Pa  228,  121  S  521,  64  ALR  1022;  Ala- 
359,  24  A  515.  bama  Steel  &  Wire  Co.  v.  Griffin,  149 

28  Blankavag   v.    Badger   Box    &  Ala  423,  42  S  1034. 

Lbr.  Co.,  136  Wis  380,  117  NW  852.  3I  Gay  &  Bruce  v.  W.  B.  Smith 

29  Fenisyn  v.  School  Dist.  No.  1,      &  Sons,  217  Ala  33,  114  S  468. 
Circuit   Court,   Vilas   County,  Wis- 
consin. 
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California. 

If  you  shall  find  that  the  plaintiff  has  wilfully  misstated  any 
fact  concerning  which  she  has  been  interrogated,  then  her  testi- 
mony in  other  respects  should  be  distrusted,  and  the  jury  may 
in  such  case  disregard  the  whole  of  her  evidence.  So,  also,  if 
you  shall  find  that  any  witness  examined  upon  behalf  of  the 
plaintiff  has  wilfully  misstated  any  fact  concerning  which  he 
has  been  interrogated,  then  the  testimony  of  such  witness  in 
other  respects  should  be  distrusted,  and  the  jury  may  in  such 
case  disregard  the  whole  of  the  evidence  of  such  witness.  Where 
a  witness  wilfully  gives  false  testimony,  the  jury  should  treat 
all  his  testimony  with  distrust  and  suspicion,  and  reject  all, 
unless  convinced,  notwithstanding  the  base  character  of  the 
witness,  that  he  has  in  other  particulars  sworn  to  the  truth.32 

Florida. 

If  you  believe  that  any  witness  has  testified  falsely  to  any 
material  facts,  then  you  have  the  privilege  to  reject  the  testi- 
mony of  such  witness  as  to  other  material  facts  concerning 
which  such  witness  testified.33 

Idaho. 

If  the  Jury  believes  from  the  evidence  that  a  witness  has 
wilfully  sworn  falsely  on  the  trial  as  to  any  matter  or  thing 
material  to  the  issues  in  the  case,  then  the  Jury  are  at  liberty 
to  disregard  his  entire  testimony  except  insofar  as  he  has 
been  corroborated  by  other  credible  evidence  or  by  facts  and 
circumstances  proved  on  the  trial.34 

Illinois. 

(1)  If  the  jury  believe,  from  the  evidence,  that  any  wit- 
ness has  wilfully  and  knowingly  sworn  falsely  to  any  material 
point  in  the  case,  you  have  the  right  to  reject  the  entire  testi- 
mony of  such  witness  or  witnesses  in  matters  where  his  or 
their  testimony  is  not  corroborated  by  other  witnesses  whom 
you  believe  to  be  credible  or  by  facts  and  circumstances  appear- 
ing in  evidence.35 

(2)  It  is  a  principle  of  law  that  if  you  believe,  from  the 
evidence,  that  any  witness  has  wilfully  and  knowingly  sworn 
falsely  to  any  material  element  in  the  case,  or  that  any  witness 

32  O'Rourke    v.    Vennekohl,  104          35  Cliicago  City  Ry.  Co.  v.  Allen, 
Cal  254,  37  P  930.  169  111  287,  48  NE  414. 

33  Coral    Gables    v.    Blount,  116          See   also  People  v.   Pursley,  302 
Fla  356,  156  S  244,  157  S  925.  Ill  62,  134  NE  128. 

34  Barry  v.   Arrow   Transp.  Co., 
80  Idaho  447,  333  P2d  1008. 
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has  wilfully  and  knowingly  exaggerated  any  material  fact  or 
circumstance  for  the  purpose  of  deceiving,  misleading,  or  im- 
posing upon  the  jury,  then  the  jury  have  a  right  to  reject  the 
entire  testimony  of  such  witness  unless  corroborated  by  other 
evidence  which  you  believe,  or  by  facts  and  circumstances  ap- 
pearing in  the  case.36 

(3)  You  are  not  to  believe  anything  to  be  a  fact  simply  be- 
cause a  witness  stated  it  to  be  so,  provided  you  believe  from  all 
the  evidence  that  such  witness  is  mistaken  or  has  testified  falsely 
to  such  fact.37 

Indiana. 

If  you  believe  from  the  evidence  that  any  witness  has  been 
successfully  impeached  by  reason  of  statements  made  out  of 
court  conflicting  with  statements  made  on  the  witness  stand, 
or  if  you  find  that  any  witness  has  wilfully  sworn  falsely  to 
any  matter  or  thing  material  to  the  case,  you  will  be  justified 
in  disregarding  the  whole  testimony  of  any  such  witness  except 
in  so  far  as  you  may  find  it  corroborated  by  other  credible  evi- 
dence in  the  case  or  by  facts  and  circumstances  proved  in  the 
trial.38 

Michigan. 

The  jury  will  be  justified  in  disregarding  the  testimony  of 
witnesses  who  wilfully  swore  falsely.39 

Missouri. 

(1)  You  are  the  sole  judges  of  the  credibility  of  the  sev- 
eral witnesses  that  have  appeared  before  you,  and  of  the  weight 
or  importance  to  be  given  to  the  respective  statements   of 
testimony,  and  if  you  believe  from  all  that  you  have  seen  and 
heard  at  the  trial  that  any  witness  has  wilfully  sworn  falsely 
as  to  any  of  the  facts  mentioned  in  the  instructions  herein  as 
bearing  on  the  plaintiff's  alleged  defense  thereto,  then  you  are 
at  liberty  to  disregard  entirely  the  testimony  of  said  witness.40 

(2)  If  you  believe  that   any  witness  has  wilfully  sworn 
falsely  to  any  material  fact  or  facts  in  the  case,  you  should 
disregard  such  false  testimony,  and  you  are  at  liberty,  if  you 

36  Chicago  City   Ry.  Co.  v.  Olis,  -39  Grand  Rapids   &   I.   R.   Co.   v. 
192  111  514,  61  NE  459.  Martin,  41  Mich  667,  a  NW  173. 

37  Ostby  v.  Chicago  Transit  Au-  4O  O'Connell  v.  St.  Louis  Cable  & 
thority,   337   IllApp   216,   85   NE2d  "W.  Ry.  Co.,  106  Mo  482,  17  SW  494. 
339.  See  also  Prentiss  v.  Illinois  Life 

38  Setzer  v.  Alger,  Superior  Court,  Ins.  Co.   (Mo),  225  SW  695;  Wray 
Lake  County,  Indiana,  No.  1254.  v.  Wabash  R.  Co.,  159  MoApp  616, 

141  SW  449. 
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think  proper  in  the  exercise  of  your  judgment,  to  disregard  any 
other  part  or  parts  of  the  testimony  of  such  witness.41 

(3)  The  court  instructs  the  jury  that  if  you  find  and  believe 
from  the  evidence  in  the  cause  that  any  witness  has  wilfully 
sworn  falsely  to  any  material  matter  in  the  cause,  then  you  are 
at  liberty  to  disregard  the  whole  or  any  part  of  such  witness* 
testimony.42 

Nebraska. 

If  you  believe  any  witness  has  wilfully  testified  falsely  to 
any  material  fact  in  this  case,  in  respect  to  which  such  witness 
could  not  be  presumed  liable  to  mistake,  you  may  give  no  credit 
to  any  alleged  fact  depending  upon  the  statement  alone  of  any 
such  witness.43 

North  Dakota. 

If  you  find  that  any  witness  has  wilfully  and  deliberately 
testified  falsely  as  to  any  material  fact  or  matter  in  this  case, 
then  you  are  at  liberty  to  disregard  the  whole  or  any  part  of 
the  testimony  of  such  witness,  except  in  so  far  as  it  is  corrob- 
orated by  other  credible  evidence  in  the  case.44 

South  Dakota. 

If  you  believe  any  witness  in  this  case  has  knowingly  sworn 
falsely  to  any  material  matter  in  this  case,  you  may  reject  all 
the  testimony  of  such  witness.45 

Vermont. 

If  you  find  that  the  plaintiff  had  testified  falsely  about  his 
injury  or  physical  condition,  you  might  consider  it  upon  the 
question  of  the  truth  of  his  other  testimony.4*5 

West  Virginia. 

If  you  believe  from  all  the  evidence  that  any  witness  who 
has  testified  in  this  case  has  knowingly  and  wilfully  testified 
falsely  to  any  material  fact  in  this  case,  you  may  disregard  the 
whole  testimony  of  such  witness,  or  you  may  give  such  weight 
to  the  evidence  of  such  witness  on  other  points  as  you  may 

4  f  Pappas  Pie   &   Baking  Co.  v.  43  Johnson  v.  Johnson,  81  Neb  60, 

Stroh  Bros.  Delivery  Co.  (MoApp),  115  NW  323. 

67  SW2d  793.  44  Ignatowitch  v,  McLaughlin,  66 

42Keyton  v.   Missouri-Kansas-  ND  132,  262  NW  352, 

Texas  R.  (MoApp),  224  SW2d  616;  4*  State  v.  Hall,  59  SD  98,  238 

Quadlander  v.  Kansas   City  Public  NW  302. 

Service  Co.,  240  MoApp  1134,  224  *6  Boyle  v.  Melendy,  83  Vt  339,  75 

SW2d  396.  A  881. 
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think  it  entitled  to.    You  are  the  exclusive  judges  of  the  weight 
of  testimony.47 

Wisconsin. 

If  you  find  that  any  witness  has  wilfully  testified  falsely  as 
to  any  material  fact,  you  are  at  liberty  to  disregard  all  the 
testimony  of  such  witness,  except  as  it  may  be  corroborated  by 
other  credible  evidence  in  the  case.48 

§  2571.    Inconsistent  or  contradictory  statements  of  witness. 
Alabama. 

If  the  jury  believe  from  the  evidence  in  this  case  that  plain- 
tiff's husband,  C.  C,  C.,  has  made  a  contradictory  statement 
as  to  any  material  facts  in  evidence  in  this  case,  the  jury  may 
consider  such  contradictory  statement  in  determining  what 
weight  they  will  give  the  testimony  of  said  C.  C.  C.49 

Georgia. 

A  witness  may  be  impeached  by  proof  of  contradictory  state- 
ments as  to  matters  that  are  material  to  the  issues  on  trial. 
The  general  rule  is  that  when  a  witness  has  been  successfully 
impeached,  he  should  not  be  believed.  If  such  witness  be  cor- 
roborated, that  is,  if  there  be  other  evidence  in  the  case  sus- 
taining what  the  witness  said,  such  witness  may  be  believed. 
In  all  attempts  at  impeachment  it  is  for  you,  the  jury,  to  say 
whether  or  not  such  attempt  has  been  successful.50 

Illinois. 

One  mode  of  impeaching  a  witness  is  by  showing  that  the 
witness  has  made  different  and  contradictory  statements  on  a 
material  point  on  former  occasions.  If  it  appears  from  the  evi- 
dence in  this  ease  that  any  witness  has  been  impeached  in  this 
manner,  you  have  a  right  to  take  into  consideration  such  im- 
peachment in  determining  the  value  of  the  testimony  of  such 
witness  or  witnesses  in  connection  with  all  the  other  facts  and 
circumstances  in  evidence. 

If  you  believe  from  the  evidence  that  any  witness  in  this 
case  has  knowingly  and  wilfully  sworn  falsely  on  this  trial 
to  any  matter  material  to  the  issues  in  this  case,  as  elsewhere 
defined  in  these  instructions,  then  you  are  liberty  to  disregard 

4*  Cobb  v,  Dunlevie,  63  WVa  398,  49  Birmingham  Ry.,  Light  &  Pow- 

60  SE  384  er  GO.  v.  Cockmm,  179  Ala  372,  60 

48  Rounds  v.  State,  57  Wis  45,  14  S  304. 

NW  865;  Blankavag-  v.  Badger  Box  5O  Atlanta  &  W.  P.  R.  Co  v  Hud- 

&  Lbr.  Co.,  136  Wis  380,  117  NW  son,  2  GaApp  352,  58  SE  500. 
852. 
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the  entire  testimony  of  such  witness,  except  insofar  as  it  has 
been  corroborated  by  other  credible  evidence  or  by  facts  and 
circumstances  proved  on  the  trial.51 

Indiana. 

(1)  The  credit  of  a  witness  may  be  impeached  by  proof 
that  he  has  made  statements  out  of  court  contrary  to,  and  in- 
consistent with,  what  he  testifies  on  the  trial  concerning  matters 
material  and  relevant  to  the  issues  joined,  and  if  you  find  from 
the  evidence  that  any  such  witness  has  been  thus  impeached 
about  matters  material  and  relevant  to  the  issue,  the  jury  have 
the  right  to  reject  all  the  testimony  of  such  witness,  except  in 
so  far  as  the  witness  has  been  corroborated  by  other  credible 
evidence  in  the  cause.52 

(2)  Evidence  has  been  introduced  in  this  case  tending  to 
impeach  a  witness  upon  the  ground  of  having  made  statements 
out  of  court,  at  variance  with  her  statements  made  upon  the 
witness-stand.    Such  evidence  on  that  proposition  may  not  be 
accepted  by  you  as  tending  to  prove  or  disprove  any  of  the 
issues  in  the  case,  and  is  only  admitted  as  going  to  the  credi- 
bility of  such  witness  as  may  be  sought  to  be  impeached,  and 
you  will  consider  it  only  in  that  light.53 

Iowa. 

(1)  If  any  witness  in  the  case  has  at  another  time  and 
place  made  statements,  material  to  the  issues  in  this  case,  at 
variance  with  his  testimony  while  on  the  witness  stand  before 
you,  then  you  are  at  liberty  to  disregard  the  whole  of  such 
witness'  testimony  except  in  so  far  as  he  is  corroborated  by 
other  credible  evidence.54 

51  Schneiderman    v.    Interstate  instructions,  in  394  III  56$,  69  NE2d 

Transit  Lines,  401  111  172,  81  NE2d  293;    thereafter    reconsidered    and 

ggl  judgment   for  plaintiff   affirmed    in 

In  the  case  cited  a  judgment  on  331   IlIApp  143,  72  NE2d  705,  and 

verdict  for  plaintiff  in  a   personal  affirmed,  in  first  above  citation, 

injury  action  was  affirmed.  See,  also,  McManaman  v.  Johiis- 

The  instructions  given  here  were  Manville  Prod.  Corp.,  400  HI  423, 
known  as  plaintiff's  9  and  10,  respec-  81  NE2d  137,  wherein  an  instruc- 
tively. It  was  held  that  in  view  of  tion  identical  with  last  paragraph 
plaintiff's  instruction  No.  1,  which  of  that  here  given,  was  criticized 
defined  all  the  material  issues  in  the  but  approved. 

case,  instructions  9  and  10  were  not  52  Michell      v.      Cherry-Burrell 

improper   in   failing   to    define    the  Corp.,  Circuit  Court,  Marion  County, 

material  issues  to  the  jury.  Indiana,  No.  44517. 

For  history  of  this  case:     326  111  *3  Fleener  v.  Abell,  Circuit  Coort, 

App  1,  60  NE2d  908,  reversing  judg-  Marion  County,  Indiana,  No.  45116. 

ment    for    plaintiff    and    rendering  *4  Blotcky  v.  Caplan,  91  la  352, 

final  judgment  for  defendant,  which  59  NW  204* 
was   reversed   and   remanded,  with 


§2571  INSTRUCTIONS — CIVIL  ACTIONS  594 

(2)  Evidence  has  been  introduced  tending  to  show  that 
the  plaintiff  made  statements  out  of  court  contradictory  of  or 
materially  at  variance  from  the  testimony  given  by  him  upon 
this  trial. 

This  evidence  of  contradictory  statements  has  been  intro- 
duced for  the  purpose  of  impeaching  or  affecting  the  credibility 
of  such  witness  and  the  weight  to  be  given  said  witness*  testi- 
mony given  upon  the  trial  of  this  case,  and  for  no  other  purpose, 
and  should  not  be  considered  by  you  for  any  other  purpose.55 

Michigan. 

(1)  Certain  testimony  has  been  introduced  in  evidence  here 
that  two  of  these  witnesses  made  statements  out  of  court  that 
are  in  conflict  with  the  testimony  they  have  given  here  upon 
the  witness  stand.    It  is  claimed  here  that  the  witness  S.  made 
a  written  statement  the  day  after  this  affair  is  said  to  have 
occurred  and  that  written  statement  has  been  introduced  in 
evidence  and  it  is  claimed  it  is  in  conflict  with  the  testimony 
that  she  has  given  here  on  the  trial.    It  is  claimed  that  the 
witness  E.  on  the  day  of  the  accident  made  a  statement  to  the 
doctor  who  was  called  that  is  in  conflict  with  his  testimony 
given  here  in  court.    Now  the  court  received  those  statements 
of  what  it  is  claimed  these  parties  stated  outside  of  court  as 
bearing  upon  the  credibility  of  the  testimony  of  the  witness. 
For  instance  the  statement  of  the  witness  S.  was  received  as 
bearing  upon  her  credibility  as  a  witness.    As  I  said  to  you 
before,  you  are  not  at  liberty  to  use  the  statements  made  in  that 
written  statement  as  any  evidence  whatever  as  to  the  facts  con- 
tained in  the  statement ;  but  it  is  proper  for  you  to  consider  it  as 
bearing  upon  her  credibility  as  a  witness  in  the  case.    The  same 
may  be  said  of  the  statement  that  it  is  alleged  E.  made  to  the  ' 
doctor  when  the  doctor  was  called.    You  are  not  to  consider,  if 
you  find  that  statement  was  made,  it  as  any  proof  of  the  facts 
that  are  contained  in  the  statement,  but  you  have  a  right  to  con- 
sider, if  you  find  the  statement  was  made,  what  was  said,  as 
bearing  upon  the  credibility  of  such  witness  in  the  case.56 

(2)  The  plaintiff  is  not  bound  by  the  testimony  of  this  wit- 
ness, P.,  under  the  law  except  to  the  extent  and  only  to  the 
extent  that  it  stands  uncontradicted ;  and  in  this  case  it  does 
not  stand  uncontradicted  in  the  material  features  of  it,  because 
the  witness  himself  testified  in  this  case  contrary  to  the  testi- 
mony he  gave  in  the  case  of  the  People  v.  Hurwich  and  Nicely. 
Accordingly  the  plaintiff  in  this  case  is  not  bound  by  F/s 
testimony. 

55  Hall  y.    Great  American   Ins.         5«  Wilson  v.  Meldrum,  269  Mich 
Co.,  217  la  1005,  252  NW  763.  523,  257  NW  741. 
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On  the  other  hand,  the  testimony  of  F.  In  the  other  case  is 
not  binding-  upon  the  defendants ;  they  are  not  bound  by  his 
testimony  in  the  other  case  and  you  have  no  right  to  consider  it 
as  bearing  against  the  defendants  in  this  case  the  testimony 
that  F.  gave  in  the  other  case.  You  have  no  right  to  con- 
sider it  for  any  purpose  as  against  these  defendants.  He  has 
come  into  this  court  and  given  his  testimony  here  and  this 
case  has  been  heard  and  it  will  be  determined  by  you  in  the 
jury  room  by  the  testimony  in  this  case.  In  that  connection 
I  will  say  that  the  defendants  in  this  case  are  entitled  to  the 
benefit  of  F.'s  testimony  in  this  case  to  such  an  extent  as  you 
may  find  that  it  is  credible  or  believe  it  and  to  that  extent 
only.57 

Ohio. 

Certain  testimony  by  defendant's  witnesses  has  been  intro- 
duced to  the  effect  that  J.  C.,  the  driver  of  the  automobile, 
made  certain  statements  some  time  after  the  accident.  This 
testimony  is  not  proof  of  the  truth  of  those  statements,  but  can 
be  considered  solely  for  the  purpose  of  impeaching  J.  C.  as  a 
witness  and  affecting  his  credibility.58 

Wisconsin. 

In  case  it  be  shown  by  the  evidence,  to  your  satisfaction, 
that  any  witness  has  at  some  other  time,  either  under  oath 
or  otherwise,  made  statements  contrary  to  his  or  her  testi- 
mony given  on  this  trial,  you  should  take  that  into  considera- 
tion in  deciding  upon  the  credibility  of  the  witness  and  upon 
the  weight  of  his  or  her  testimony. 

Such  contradictory  statements  made  at  some  other  time, 
by  any  person  other  than  the  plaintiff,  are  not  to  be  considered 
as  any  proof  of  the  truth  of  such  contradictory  statements 
but  are  only  to  be  used  in  testing  the  credibility  of  the  witness 
in  his  or  her  testimony  given  on  this  trial. 

Any  statements  made  by  the  plaintiff  himself  at  some  other 
time  than  on  this  trial  and  brought  into  evidence  here,  constitute 
proof  of  the  truth  of  such  statements,  because  he  is  a  party 
to  this  action  and  such  statements  constitute  admissions  on  his 
part.59 

§  2571  A.    Memorized  testimony. 

You  can  draw  from  it  the  inference  that  H.  W.  memorised 
a  story  which  is  false  in  all  its  essential  details.  You  can  draw 

57  Hanover  Fire  Ins.  Co.  v.  Fnr-  5O  Wiesman  v.  American  Ins,  Co., 

kas,  267  Mich  14,  255  NW  381.  Circuit  Court,  Oneida  County,  Wis- 

*a  Cincinnati  Trac.  Co.  v.  Cor-  cousin;  see  184  Wis  523,  199  NW 

coran,  28  OhApp  453,  162  NE  791.  55,  200  NW  304. 
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from  it  an  inference  that  H.  W.  by  repeating  his  story  word 
for  word  is  telling  the  truth.  It  is  for  you  members  of  the  jury 
to  decide  and  determine  what  inference  shall  be  drawn  from  that 
fact.60 

§  2572.    Right  of  party  to  contradict  his  own  witness. 

The  proponents  took  the  deposition  of  Mrs.  E.  Z.  The  party 
in  a  litigation  who  calls  a  witness  thereby  vouches  for  the  wit- 
ness. That  is  to  say,  if  I  am  suing  one  of  you,  and  I  call  a 
witness  to  the  witness  box,  I  thereby  vouch  for  the  credibility 
of  that  witness;  I  offer  him  for  consideration,  at  the  hands 
of  a  jury,  and  thereby  impliedly  say,  "This  is  my  witness,  he 
is  worthy  of  your  credence."  That  rule  applies  to  the  witnesses 
that  each  of  the  parties  in  this  case  has  called  for  his  own 
purposes,  and  therefore  applies  to  Mrs.  E.  Z.  However,  it  does 
not  necessarily  follow  that  the  party  calling  the  witness  is  there- 
by bound  by  all  the  witness  may  say,  because  a  witness  may  be 
mistaken,  a  witness  may  forget;  and  consequently,  while  gen- 
erally speaking,  the  proponents  in  this  case,  in  taking  the  deposi- 
tion of  Mrs.  E.  Z.,  thereby  vouch  for  her  and  in  general  terms 
are  bound  by  her  testimony,  if  they  found  in  any  respect  that 
she  was  mistaken  in  what  she  said,  they  had  the  privilege  of 
introducing  other  witnesses  to  contradict  her.  What  she  said 
should  receive  your  careful  consideration  to  the  same  extent, 
the  same  measure,  that  you  would  give  to  all  these  other  wit- 
nesses in  the  case,  keeping  in  mind  of  course  that  Mrs.  E.  Z. 
was  the  proponent's  witness,  and  though  what  she  said  was, 
generally  speaking,  binding  upon  the  proponent,  nevertheless, 
it  was  permissible  and  proper  for  them  to  introduce  other  testi- 
mony tending  to  contradict  her,  if  in  any  respect  the  proponent 
thought  she  was  mistaken  in  what  she  said.61 

§  2573.    Testimony  inconsistent  with  physical  laws  or  facts. 
Alabama. 

You  are  authorized  to  take  into  consideration  the  physical 
facts  and  circumstances  surrounding  the  accident,  and  if  the 
testimony  of  any  witness  is  in  conflict  with  such  physical  facts, 
then  the  jury  may  take  into  consideration  such  conflict  in 
determining  what  weight  they  will  give  to  the  testimony  of 
such  witness.62 

60  Wilson  v.  Custer,  129  NJL  123,      Cue  v.   McCue,  100   Conn  448,  123 
28  A2d  169,  in  which  youthful  plain-      A  914. 

tiff  recited  his  testimony  three  times          62  Karpeles  v.  City  Ice  Delivery 
almost  word  for  word.  Co.,  198  Ala  449,  73  S  642. 

6 1  In  re  Moxon's  Estate,  234  Mich 
170,   207   NW   924.    See   also   Me- 
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Indiana. 

If  you  find  that  any  witness  has  testified  contrary  to  the 
physical  facts  proved  in  evidence,  then  you  are  instructed  it  is 
within  your  province,  if  you  so  desire,  to  disregard  such  testi- 
mony in  conflict  with  proved  physical  laws  or  facts.63 

Wisconsin. 

If  any  witness  produced  upon  the  trial  has  testified  to  any- 
thing which  you  know  by  the  evidence  of  your  senses  on  the 
view,  is  false,  you  are  not  bound  to  believe  the  witness  as  to 
such  fact,  and  you  may  disregard  his  testimony  as  to  said  fact, 
although  no  other  witness  has  testified  on  the  stand  to  the  fact 
as  the  jury  knows  it  to  be.64 

§  2574.    Moral  character  of  witness. 
Georgia. 

A  witness  can  be  impeached  by  general  bad  moral  character.65 

Indiana. 

Evidence  has  been  introduced  in  the  case  concerning  the 
reputation  as  to  morality  and  chastity  of  the  relatrix,  H.  E. 
This  evidence  has  been  admitted  for  your  consideration  only 
as  it  applies  to  the  credibility  of  the  relatrix  and  not  for  the 
purpose  of  establishing  the  existence  or  nonexistence  of  the 
question  of  the  paternity  of  the  relatrix's  child.  You  will,  there- 
fore, only  apply  such  testimony  as  it  assists  you  in  determining 
whether  or  not  the  relatrix  is  truthful  and  entitled  to  credit 
concerning  the  statements  she  has  made  upon  the  witness  stand, 
and  not  as  to  establishing  any  material  fact.66 

§  2575.    Witness  guilty  of  crime,  though  not  shown  to  have  been 
convicted. 

Alabama. 

Concealing  stolen  property,  knowing  the  same  to  have  been 
stolen,  is  a  crime  involving  moral  turpitude.67 

Pennsylvania. 

Under  the  circumstances  of  the  case,  it  would  be  difficult 
for  the  plaintiff  to  prove  the  precise  number  or  value  of  the 

63  Nicholas    v.     Murillo,     Circuit  66  State  ex  rel.  Eaks  v.  Askren, 
Court,  Marion  County,  Indiana,  No.  Circuit  Court,  Marion  County,  Indi- 
40731.  ana,  No.  732  (bastardy  proceedings). 

64  American  States  Secur.  Co.  v.  67  Bessemer   Feed   Mills   v,   Ala- 
Milwaukee    Northern   Ky.   Co.,    139  bama   Great   Southern   R.   Co.,   217 
Wis  199,  120  NW  844.  Ala  446,  116  S  796  (witness  admitted 

65  Sparks  v.  Bedford,  4  GaApp  13,  receiving  stolen  property). 
60  SE  809. 
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articles  stolen.  You  must  get  at  that  from  the  testimony  of 
these  two  men,  who  admit  that  they  were  thieves.  They  have 
been  indicted  and  pleaded  guilty  as  thieves  in  the  criminal  court. 
Of  course,  the  testimony  of  a  particeps  criminis  is  always  to  be 
received  with  caution.  Sometimes,  when  a  man  gets  into  trouble 
himself,  he  wants  to  involve  others.  Such  testimony  is  to  be 
received  with  suspicion,  but  not  rejected.  It  must  be  considered 
by  the  jury  along  with  other  testimony.68 

§  2576.    Witness  convicted  of  crime. 
Indiana. 

The  defendant  testified  on  cross-examination  that  she  was 
convicted  in  juvenile  court  of  this  county  of  contributing  to 
the  delinquency  of  the  H.  children.  This  evidence  will  be  con- 
sidered by  you  only  as  affecting  the  credibility  of  the  defendant 
and  not  as  establishing  or  as  tending  to  establish  any  wrong- 
doing on  her  part.69 

Texas. 

The  proclamation  of  the  governor  granting  a  pardon  to 
plaintiif  renders  plaintiff  a  competent  witness,  leaving  his  credi- 
bility to  be  determined  by  you  from  all  the  facts  and  circum- 
stances in  evidence.70 

Wisconsin. 

The  defendant  when  on  the  witness  stand  on  cross-examina- 
tion admitted  that  he  had  been  heretofore  convicted  in  court 
of  various  offenses.  This  evidence  was  received  as  bearing 
upon  his  credibility  in  his  testimony  given  on  this  trial  and 
to  assist  you  in  determining  how  much  weight  and  credit 
you  will  give  to  his  testimony.  It  must  not  be  considered  for 
any  other  purpose  and  particularly  it  must  not  be  considered 
as  substantive  proof  of  any  of  the  facts  alleged  against  him  in 
this  action.  Proof  that  he  has  been  convicted  of  wrong-doing 
at  some  other  time  is  not  proof  that  he  did  any  of  the  wrongs 
alleged  against  him  in  this  action,  but  as  I  have  said,  you  may 
consider  it  on  the  question  of  his  credibility.71 

68  Rohm  v.  Borland  (Pa),  7  A  171.      tiff  convicted  of  a  felony  and  later 

69  Hoffbauer   v.    Leukhardt,    Cir-      pardoned). 

cuit  Court,  Marion  County,  Indiana,  7 '  Fehlhaber  v.  McFadden,  Circuit 

No.  34416.  Court,  Marathon  County,  Wisconsin; 

70  Costley  v.  Galveston  City  Ry.  see  156  Wis  462,  146  NW  484. 
Co.,  70  Tex  112,  8  SW  114  (plain- 
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§  2577.    Witness'  reputation  for  truth  and  veracity. 
Alabama. 

If  the  jury  believe  that  the  general  reputation  of  any  wit- 
ness in  this  case  has  been  impeached  for  truth,  they  may  reject 
his  testimony  entirely.72 

Indiana, 

Evidence  has  been  introduced  concerning  the  plaintiff's  repu- 
tation for  truth  and  veracity.  This  has  been  offered  only 
for  the  purpose  of  affecting  her  credibility  as  a  witness  and  as 
a  circumstance  affecting  the  probability  of  the  use  by  defendant 
of  the  words  charged  in  the  complaint,  upon  the  theory  that 
a  person  of  bad  reputation  for  truth  and  veracity  is  less  likely 
to  speak  the  truth  when  on  the  witness  stand  than  one  whose 
reputation  for  truth  is  good.  But  it  is  for  you  to  determine 
from  all  the  evidence  in  the  case  whether  plaintiff's  reputation 
for  truthfulness  is  good  or  bad.73 

Nebraska. 

If  you  believe  from  the  evidence  that  the  witness  C.  J.  is  a 
person  of  bad  reputation  for  truth  and  veracity  in  the  neigh- 
borhood where  he  resides,  then  as  a  matter  of  law  that  fact 
tends  to  discredit  his  testimony,  and  as  jurors  you  may  entirely 
disregard  it,  except  so  far  as  he  is  corroborated  by  other  cred- 
ible testimony,  or  by  facts  and  circumstances  proved  on  the 
trial.74 

§  2578.    Testimony  concerning  oral  statements  of  party. 

You  are  instructed  that  the  testimony  of  witnesses  in  this 
case  consisting  of  mere  repetition  of  oral  statements  should 
be  cautiously  received.  Such  evidence  consisting  of  the  repeti- 
tion of  oral  statements  is  subject  to  much  imperfection  and 
mistake  in  consequence  of  the  person  speaking  not  having 
clearly  expressed  his  own  meaning  or  in  consequence  of  the 
witness  having  misunderstood  him.  It  frequently  happens  also 
that  the  witness  by  unintentionally  altering  a  few  of  the  ex- 
pressions really  used  gives  an  effect  to  the  statement  completely 
at  variance  with  what  the  person  did  in  fact  say.  This  kind 
of  evidence  should  be  scanned  closely.  However,  when  such 
statements  are  deliberately  made  or  often  repeated  and  are 
correctly  given,  they  are  often  the  most  satisfactory  evidence. 

72  Venable  v.   Venable,   165    Ala         74  Johnson   v.    Johnson,   81    Neb 
621,  51  S  833.  60,  115  NW  S23. 

73  Passwater   v.    McMillian,    Cir- 
cuit Court,  Marion  County,  Indiana, 
No.  42437. 
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You  should  consider  all  the  circumstances  under  which  such 
statements  were  made  and  introduced  in  evidence,  the  memory 
and  intelligence  of  the  witnesses  testifying  thereto,  and  give 
them  such  weight  as  they  are  justly  entitled  to  receive.75 

§  2579.    Testimony  impossible  to  disprove. 

You  are  the  sole  judges  of  the  credibility  of  witnesses  and 
the  weight  of  evidence;  but  you  should  be  circumspect  in  the 
consideration  of  evidence  given  by  either  side  which  it  is  im- 
possible, in  the  nature  of  things,  for  the  other  side  to  disprove, 
such  as  conversations  or  transactions  with  one  deceased,  and 
give  to  such  evidence  only  such  weight  as,  in  view  of  the 
interest  of  the  witness  and  all  the  circumstances,  you  may 
deem  it  fairly  entitled  to.76 

§  2580.    Death  of  party  to  transaction. 

The  court  instructs  the  jury  that  under  the  law  of  this  state, 
when  one  party  to  a  contract  is  dead  the  other  party  is  not  per- 
mitted to  testify  except  as  to  such  facts  and  contracts  as  have 
occurred  or  been  made  since  the  appointment  of  the  administra- 
tor, and  that  the  plaintiff  in  this  case,  under  the  law,  is  not  a 
competent  witness  as  to  any  acts  or  contracts  between  her  and 
her  aunt  (the  decedent) ,  if  any,  and  would  not  be  permitted  to 
testify  as  to  such  acts  or  contracts,  if  any  occurred  or  were 
made,  had  she  been  offered  as  a  witness.77 

§  2581.    Testimony  of  defendant  in  inquisition  concerning  his 
sanity. 

The  defendant  has  been  permitted  to  testify  in  his  own  be- 
half and  you  will  give  to  his  testimony  such  weight  as  you  feel, 

75Halstead  v.  Rohret,  212  la  837,  competent  to  testify  in  his  own 

235  NW  293.  See  also  Ellis  v.  Re-  favor,  except  as  to  such  acts  and 

public  Oil  Co.,  133  la  11,  110  NW  contracts  as  have  been  done  or 

20.  made  since  the  appointment  of  the 

76  Meyer  v.  Blakemore,  54  Miss  administrator  of  the  estate  of 

570.  *  *  *  deceased." 

77Borgman  v.  Boten  (MoApp),  In  both  of  these  cases  the  actions 

225  SW2d  360.  were  for  services  rendered  the  de- 

In  support  of  its  approval  of  the  ceased,  and  in  neither  case  was  the 

instruction  set  forth  here,  the  court  plaintiff  offered  as  a  witness.  In 

cited  Brown  v.  Holman,  315  Mo  478,  Borgman  v.  Boten,  supra,  defend- 

286  SW  36,  where  it  was  said  that  ant  argued  that  it  was  possible  that 

"while  we  do  not  encourage  the  giv-  he  would  have  waived  the  objection 

ing  of  such  instructions  in  cases  to  plaintiff's  incompetency  to  testify 

like  the  one  at  hand,''  the  trial  court  had  she  been  offered  as  a  witness, 

did  not  commit  error  in  giving  the  but  the  court  said  that  defendant 

following  instruction:  does  not  contend  that  he  offered  to 

"The  court  instructs  the  jury  waive  the  -objection. 

that  the  claimant,   *  *   *   is   in- 


601  PROCEDURE  IN  GENERAL  §  2584 

under  all  the  circumstances,  it  is  entitled  to.  And  in  this 
connection  you  will  disregard  the  fact  that  said  defendant  has 
been  adjudged  a  dangerously  insane  person  in  one  of  the  justice 
of  the  peace  courts,  and  determine  for  yourselves,  solely  upon 
the  evidence  submitted  to  you,  whether  or  not  defendant  is 
dangerously  insane  or  not.78 

§  2582.    Young  witnesses. 

Now  it  is  for  the  jury  to  determine,  from  the  evidence,  just 
how  this  injury  was  produced.  The  witnesses  have  found  more 
difficulty  in  stating  accurately  what  the  facts  and  circumstances 
were  than  anything  else  in  the  case.  We  have  had  to  depend 
in  part  upon  the  testimony  of  very  young  persons.  It  is  for 
the  jury  to  determine  just  how  much  weight  and  credit  shall 
be  given  to  the  testimony  of  each  witness.  I  cannot  advise 
you  further  upon  that. 

You  should  take  into  consideration  everything  that  occurred 
here  on  this  trial  that  either  supports  or  discredits  each  wit- 
ness and  you  will  give  to  each  witness  just  such  credit  and  such 
weight  to  the  testimony  as  you  believe  it  fairly  entitled  to 
receive.79 

§  2583.    Identity  of  persons. 

When  the  question  of  identity  of  persons  arises  in  a  case, 
the  mere  identity  of  names  is  not  sufficient,  but  the  evidence 
must  go  further  and  show  by  other  facts  and  circumstances, 
taken  in  connection  with  the  same,  the  identity  of  the  person 
referred  to.80 

§  2584.    Books  on  medical  science. 

Some  extracts  from  a  book  on  medical  science  have  been 
read  in  your  hearing  during  the  cross-examination  of  certain 
of  the  witnesses.  But  I  instruct  you  that  what  was  read  from 
such  books  is  not  in  any  sense  to  be  treated  or  accepted  as 
evidence  of  what  was  therein  stated ;  such  use  of  the  book  upon 
cross-examination  of  the  witness  being  permitted  only  for  the 
purpose  of  enabling  the  jury  to  judge  of  the  knowledge  and 
learning  possessed  by  the  witness,  in  determining  the  weight 
and  credibility  of  the  sworn  testimony  given  by  such  witness.8 • 

78  State  v.  Brain,  Circuit  Court,  so  Blunt  v.  Houston  Oil  Co.  (Tex 
Marion  County,  Indiana,  No.  371Q4.  CivApp),  146  SW  248. 

79  Helling  v.  Armour  &  Co.,  Cir-  B '  Herring  v.  Sharp,  Circuit  Court, 
cuit  Court,  Marathon  County,  Wis-  Marion  County,  Indiana,  No.  41327. 
cousin. 
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§  2585.    Mortality  and  annuity  tables. 
Alabama. 

In  assessing  damages  in  a  case  like  this,  it  devolves  on  the 
jury,  upon  consideration  of  all  the  circumstances  bearing  upon 
the  subject,  as  disclosed  by  the  evidence,  to  ascertain  what  the 
duration  of  the  party's  natural  life  would  have  been.  There  is 
no  ascertaining  it  as  a  positive  fact.  The  period  fixed  in  any 
case  is  necessarily  an  inference  drawn  from  many  conditions 
and  circumstances.  In  the  same  case  different  minds  of  equal 
intelligence  might  reach  different  conclusions.  The  tables  of 
mortality,  computed  upon  the  experience  of  life  insurance  com- 
panies, which,  being  of  such  universal  recognition,  courts  will 
judicially  notice,  place  the  life  expectancy  of  plaintiff's  intestate 
at  40  years,  if  you  find  from  the  evidence  that  he  was  21  years 
old  at  the  time  of  his  death ;  but  this  is  not  conclusive.82 

Florida. 

The  mortality  tables  are  offered  in  evidence  to  show  the 
probable  duration  of  the  life  of  a  man  of  51  years  to  be  20  years. 
This  evidence  is  only  to  be  considered  by  you  in  the  event  that 
you  find  that  plaintiff  was  permanently  injured  by  a  fall  which, 
he  alleges,  he  received  as  a  result  of  defendant's  negligence.  If 
you  believe  from  the  evidence  that  he  can  be  cured  by  an  opera- 
tion, then  you  will  disregard  the  evidence  of  the  mortality 
tables.83 

Georgia. 

(1)  The  plaintiff  sues  and  contends  for  damages  for  pain 
and  suffering.  Pain  and  suffering  are  elements  of  damages 
which  the  law  recognizes.  If  you  find  from  the  evidence  in  this 
case  that  the  plaintiff  is  entitled  to  recover  of  the  defendant 
any  sum  on  account  of  pain  and  suffering  resulting  from  the 
injury  alleged  and  as  stated  in  the  declaration,  then  the  amount 
of  such  recovery  would  be  and  is  left  by  the  law  to  the  enlight- 
ened consciences  of  impartial  jurors. 

If  you  find  that  the  plaintiff  is  entitled  to  recover,  under  the 
evidence  and  under  the  rules  of  law  given  you  in  charge,  you 
would  be  authorized  to  find  such  amount  in  damages  as  would 
compensate  her  for  the  physical  and  mental  pain  which  she  has 
suffered  as  a  direct  and  proximate  result  of  the  defendant's 
negligence,  if  you  find  that  the  defendant  was  negligent.  This 
would  be  such  compensation,  however,  as  would  be  without  in- 
justice to  the  defendant.  If  you  find  that  she  has  suffered  pain, 
mental  and  physical,  up  to  the  present  time,  if  you  find  that  her 

82  Northern  Alabama  R.  Co.  v.  *3  Louisville  &  N.  R.  Co.  v,  Crox- 
Key,  150  Ala  641,  43  S  794.  ton,  63  Pla  223,  58  S  369. 
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injury  is  such  as  will  probably  cause  her  future  pain  and  suffer- 
ing, mental  and  physical,  you  would  be  authorized  to  allow  her 
compensation  for  such  mental  and  physical  pain  and  suffering. 
If  you  allow  her  an  amount  for  any  future  mental  and  physical 
pain  and  suffering,  you  must  reduce  that  amount  to  its  present 
cash  value,  figured  at  the  rate  of  —  per  cent  per  annum. 

Certain  tables  have  been  introduced  in  evidence  for  your 
consideration,  and  these  are  called  mortality  tables.  You  may 
use  them  or  you  may  not,  and  then  it  is  left  to  you  as  to  what 
use^you  will  give  them.  The  only  material  information  you  can 
derive  from  the  tables  is  the  time  which  an  average  person 
of  equal  age  with  the  one  under  consideration  in  the  present 
case  may  be  expected  to  live.84 

(2)  In  case  you  should  find  that  the  defendant  is  liable, 
it  will  be  your  duty  to  determine  what  amount  of  damages  should 
be  allowed. 

Certain  tables  are  in,  evidence  before  you.  One  of  them  is 
the  Carlisle  mortality  table,  and  the  other  is  a  table  showing" 
the  value  of  annuities.  We  will  call  the  first  the  "Mortality 
Table/'  and  the  second  the  "Annuity  Table."  They  are  not 
binding  upon  you,  and  you  are  not  obliged  to  use  them,  or  either 
of  them.  If  you  use  neither,  you  need  not  consider  the  instruc- 
tions now  about  to  be  given ;  but  as  these  tables  are  in  evidence, 
and  you  have  the  .right  to  avail  yourselves  of  the  assistance  to 
be  derived  from  them,  it  becomes  proper  to  explain  them,  and 
inform  you  in  what  manner  and  for  what  purpose  each  can  be 
made  serviceable.  Care,  however,  must  be  taken  to  avoid  con- 
fusion, and  you  should  be  very  particular  not  to  use  one  of  them 
where  the  other  ought  to  be  used.  You  are  also  cautioned  that 
you  cannot  advantageously  use  both  in  one  and  the  same  cal- 
culation. While  the  proper  use  of  these  tables  separately  ought 
to  lead  to  the  same  result,  using  them  conjunctively  or  indis- 
criminately in  the  same  calculation,  or  without  understanding 
the  real  purposes  they  are  respectively  intended  to  subserve, 
will  surely  lead  to  error. 

You  should  ascertain  from  the  evidence  the  annual  earning 
capacity  of  the  deceased,  that  is,  seek  honestly  to  reach  a  just 
conclusion  from  the  facts  before  you  as  to  what  amount  should 
be  regarded  as  fairly  representing  his  yearly  income  from  his 
own  labor  to  the  end  of  his  life,  if  he  had  not  been  killed ;  and, 
in  so  doing,  give  due  weight  to  the  various  contingencies  which 
will  be  pointed  out  before  concluding  these  instructions.  It  is 
proper  to  remark  just  here  that  the  age  of  the  deceased  at  the 

a*  Pidcock  v.  West,  24  GaApp  785, 
102  SE  360. 
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time  of  the  killing,  and  his  probable  expectancy  of  life,  may  be 
considered  in  arriving  at  his  average  yearly  earnings,  if  in  your 
opinion,  in  view  of  all  the  evidence,  his  earning  capacity  would 
have  varied  at  different  periods  of  his  life  between  the  time 
he  was  killed  and  the  time  he  would  have  died  in  the  course  of 
nature. 

Another  and  more  direct  use  which  you  can  make  of  the  fig- 
ures representing  such  probable  expectancy  of  life  will  presently 
be  stated.  In  fixing  upon  this  expectancy,  you  may  consult  the 
mortality  table,  which  will  now  be  explained.  This  table  is 
designed  to  show  the  expectancy  of  life  which  may  be  enter- 
tained by  average  persons  of  given  ages.  The  only  material 
information  you  can  derive  from  it  is  the  time  which  an  average 
person  of  equal  age  with  the  one  under  consideration  in  the 
present  case  may  be  expected  to  live.  This  table  has  two  sets 
of  columns,  marked,  respectively  "Age"  and  "Expectation 
Years."  If  it  should  be  desired  to  ascertain  how  long  a  person 
of  average  health  and  constitution,  aged  33  years,  would  prob- 
ably live,  you  would  look  for  the  figures  "33"  in  the  "Age" 
column ;  and  opposite  these  figures,  in  the  "Expectation  Years" 
column,  on  the  right  of  the  "Age"  column,  you  would  find  the 
figures  "32.26,"  which  would  indicate  that  such  a  person  prob- 
ably had  32  and  32/100  years  to  live.  In  the  nature  of  things, 
there  can  be  no  certainty  whether  any  particular  individual  will 
live  for  a  longer  or  shorter  period  than  the  probable  expectancy 
of  an  average  person  of  his  age,  as  laid  down  in  this  table.  In 
estimating  the  probable  length  of  a  given  man's  life,  as  compared 
with  the  average  duration  of  life  of  one  of  the  same  age,  his 
health,  occupation,  habits,  and  surroundings,  just  as  they  are 
disclosed  by  the  evidence,  ought  to  be  considered ;  and  the  proper 
weight  should  be  given  to  all  of  these  things  in  fixing  the 
expectancy  of  the  life,  diminishing  or  increasing  the  figures 
laid  down  in  the  table  according  to  the  facts  in  the  particular 
case  under  investigation.  The  age  "33  years"  has  been  selected 
merely  for  illustration.  You,  of  course,  in  using  the  table,  would 
select  the  age  appropriate  to  the  present  case. 

Having,  from  the  evidence,  fixed,  as  accurately  and  as  fairly 
as  you  possibly  can,  upon  the  number  of  dollars  that  represent 
the  yearly  earnings  of  the  deceased,  and  having  ascertained  from 
the  mortality  table,  in  connection  with  all  the  other  evidence, 
his  expectancy,  that  is,  number  of  years  which  he  would  probably 
have  lived,  you  could,  by  multiplying  one  of  these  numbers  by 
the  other,  determine  approximately  what  would  have  been  the 
gross  amount  of  the  earnings  of  his  whole  lifetime. 

The  gross  amount,  when  ascertained,  would,  of  course,  have 
to  be  reduced  to  its  present  value ;  that  is,  to  a  sum  which,  paid 
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down  all  at  once,  would  be  the  just  and  legal  cash  equivalent 
of  such  gross  amount.  The  present  value  would  necessarily  be 
less  than  the  gross  amount,  and  the  longer  the  life  the  greater 
would  be  the  difference  in  these  respective  sums.  If  you  pursue 
the  course  above  indicated,  and  arrive  at  the  gross  amount  in 
the^ manner  which  has  just  been  explained  to  you,  it  would  then 
be  incumbent  upon  you  to  make  the  necessary  calculations  for 
ascertaining  its  present  cash  value.  But,  inasmuch  as  the  proper 
result  can  be  more  readily  reached  by  availing  yourselves  of  the 
work  which  has  been  done  in  compiling  the  annuity  table,  you 
may  prefer  to  resort  to  it.  In  that  event,  you  would  not  find 
it  necessary  to  arrive  at  a  gross  amount,  and  then  reduce  it  to 
present  value,  for  the  use  of  the  annuity  table  enables  you  to 
accomplish  the  same  end  by  a  shorter  process.  The  following 
illustration  will  aid  you  in  understanding  how  to  use  this  table: 

Suppose  a  man  33  years  old  was  killed,  and  at  the  time  of 
his  death  was  earning  $40  per  month,  which  would  make  $480 
per  year.  If  it  was  certain  that  he  would  continue  to  earn  this 
amount  every  year  as  long  as  he  lived,  his  labor  would  represent 
a  yearly  annuity  of  $480 ;  and  one  entitled  to  recover  the  value 
of  his  life  would  have  the  right  to  receive  such  an  amount  as 
would  be  the  fair  cash  equivalent  of  an  annuity  of  $480,  payable 
in  yearly  instalments,  during  the  period  the  deceased  would  have 
lived  but  for  the  homicide. 

To  arrive  at  such  amount  in  the  case  supposed,  the  annuity 
table  could  be  made  available  in  the  following  manner:  First, 
you  would  look  in  the  column  marked  "Age"  until  you  found 
the  figures  "33."  Opposite  these  figures  you  would  find,  in  a 
column  marked  "7  per  cent"  (it  being  on  the  right  of  the  "Age" 
column),  the  figures  "11.448."  The  meaning  is  that  an  annuity 
of  $1,  in  favor  of  an  average  person  33  years  old,  and  to  continue 
through  life,  would,  on  the  7  per  cent  basis,  be  worth,  cash 
down,  $11.448. 

Therefore,  multiplying  $480  by  the  figures  "11.448"  would 
give  the  cash  value  of  a  like  annuity  of  $480,  that  is,  $5,495.04. 

This  annuity  table  can  be  used  for  any  age  up  to  103,  and 
with  reference  to  any  sum  of  money  representing,  or  standing 
in  the  place  of,  an  annuity.  The  illustration  shows  you  how 
to  use  the  table,  but  you  must  not  confuse  the  figures  mentioned 
in  it  with  the  actual  figures  of  the  case  now  on  trial.  On  the 
contrary,  you  should  be  governed  as  to  these  matters  by  the 
evidence. 

You  will  observe  that  the  illustration  given  is  based  upon  the 
assumption  that  the  deceased  would  have  actually  earned  $480 
every  year  during  the  entire  period  of  his  life,  if  he  had  not 
been  killed. 
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It  rarely,  if  ever,  happens  that  a  man  labors  every  day  until 
his  death,  or  receives  all  the  while  a  fixed  and  regular  income 
from  his  labor ;  nor  does  his  capacity  to  earn  money  often  remain 
undiminished  to  old  age.  In  arriving  at  the  amount  to  be 
allowed  as  damages  in  any  particular  case,  these  things  should 
be  carefully  borne  in  mind. 

The  illustration  given  is  also  based  upon  the  further  assump- 
tion that  the  supposed  person  was  one  whose  expectancy  of  life 
was  that  of  an  average  man.  If,  in  any  case,  the  expectancy  of 
the  person  under  consideration  would,  under  the  evidence,  have 
probably  been  greater  or  less  than  that  of  the  average  man, 
the  amount  of  the  damages  to  be  allowed  should  be  increased  or 
diminished  accordingly.  In  applying  these  instructions  to  the 
case  which  you  are  now  trying,  you  will,  of  course,  be  governed 
by  its  facts  and  circumstances  as  proved.  Feebleness  of  health, 
actual  sickness,  the  loss  of  employment,  voluntarily  abstaining 
from  work,  dullness  in  business,  reduction  in  wages,  the  increas- 
ing infirmities  of  age,  with  a  corresponding  diminution  of  earn- 
ing capacity,  and  other  causes,  may  contribute  in  greater  or  less 
degree  to  decreasing  the  gross  earnings  of  a  lifetime.  In  esti- 
mating damages,  a  proper  allowance  and  deduction  should  be 
made  in  favor  of  the  defendant  for  any  diminution  in  income 
from  labor  which  would  have  resulted  from  any  of  these  sources. 
The  defendant  is  not  responsible  for  the  consequences  of  the  acts 
of  others  not  its  agents,  nor  for  results  which  would  in  any 
event,  and  without  reference  to  the  conduct  or  negligence  of 
the  defendant,  have  coine  to  pass. 

In  arriving  at  the  cash  value  of  the  life  of  the  deceased,  and 
fixing  the  amount  of  the  damages,  you  should  take  all  these 
matters  into  consideration,  and  give  them  due  weight. 

If  the  defendant  is  not  liable  at  all,  the  instructions  which 
have  been  given  concerning  these  tables  should  be  disregarded 
entirely.  If  liable,  and  you  see  proper  to  use  the  tables,  or 
either  of  them,  an  observance  of  these  instructions  will  aid  you 
in  reaching  a  proper  conclusion  as  to  the  amount  of  damages 
to  be  allowed.85 

Iowa. 

(1)  If  you  find  for  the  plaintiff,  you  will  assess  the  damages 
to  which  you  believe  him  entitled.  In  doing  so  you  will  bear 
in  mind  that  this  action  is  not  brought  for  the  personal  benefit 
of  the  father  of  W.  A.,  but  by  the  administrator  of  his  estate,  to 

85  Florida   Cent.  &  P.  R.  Co.  v.  model    form.     Other   forms    of    in- 

Burney,^  98  Ga  1,  26  SE  730.    This  structions  concerning  the  tables  are 

instruction   was    suggested   by    the  suggested  in  the  report  of  this  case. 
Supreme    Court    of    Georgia    as    a 
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recover  in  damages  such  sum  of  money  as  such  estate  has  lost  In 
consequence  of  his  death.  From  the  nature  of  the  case,  the  law 
can  give  no  rule  by  which  this  estimate  can  be  accurately  made, 
and  the  difficulty  is  increased  by  the  fact  that  the  deceased  died 
so  young,  and  before  his  business  character  was  fully  formed. 
The  best  that  can  be  done  is  to  consider  the  age  of  the  boy  at 
the  time  he  died;  the  expectancy  of  his  life,  as  shown  by  the 
Carlisle  tables;  the  physical  character  of  the  boy;  his  mental 
and  moral  character  and  attainments,  so  far  as  they  affect  the 
promise  given  by  the  boy,  in  a  business  point  of  view;  the 
business  in  which  his  father  was  engaged;  and  the  business 
character  of  the  boy,  in  so  far  as  such  character  was  formed, 
and,  considering  these  things,  make  the  best  estimate  you  can 
of  the  loss  in  money  suffered  by  his  estate  in  consequence  of  his 
being  taken  at  so  early  an  age  by  this  accident. 

*     *     * 

The  Carlisle  tables  have  been  offered  in  evidence,  but  you 
are  not  to  regard  such  tables  as  proving  that  plaintiff  is  to 
recover  for  40  and  three-fourths  years  of  life.  You  are  to  bear  in 
mind  that  W.  A.  was  likely  to  die  at  any  time,  and  that  there  was 
no  certainty  that  he  ever  would  have  lived  until  he  was  21  years 
old.  You  are  not  to  presume  that  he  would  be  diligent  in  the 
acquisition  of  property,  or  successful  in  saving  what  he  might 
acquire.86 

(2)  It  is  proper  for  you  to  take  into  consideration,  in 
determining  the  weight  and  credit  to  be  given  said  mortality 
tables,  facts  well  known  to  every  one,  namely,  that  human  life 
is  uncertain,  and  that  no  one  can  say  with  any  degree  of 
accuracy  how  long  any  particular  person  will  live.  You  must 
further  keep  in  mind  that  these  mortality  tables  do  not  neces- 
sarily apply  to  this  plaintiff,  but  are  based  upon  the  observed 
expectancy  among  persons  in  ordinary  pursuits  and  in  good 
condition  of  health.87 

Michigan. 
Under  the  mortality  tables  which  have  been  introduced  in 

evidence,  plaintiff  is  shown  to  have  an  expectancy  of  life  of 

years.  (Where  permanent  damages  are  considered  by  the  jurors 
for  future  disability  or  suffering  during  the  remainder  of  plain- 
tiff's life,  it  is  necessary  for  the  jurors,  from  all  of  the  testimony 
in  the  case,  to  determine  the  period  over  which  such  damage  is 
distributed.)  Where  any  sum  of  money  is  allowed  for  future 
damage,  plaintiff  is  only  entitled  to  the  present  values  of  that 

86  Andrews  v.  Chicago,  M,  &  St»  87  Rulison  v.  Victor  X-Ray  Corp., 
P.  By.  Co.,  86  la  677,  5S  NW  399.  207  la  895,  223  NW  745. 
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sum,  because,  under  the  law,  one  dollar  paid  in  hand  today,  at 
legal  interest,  is  considered  worth  one  dollar  and  five  cents  at 
the  end  of  one  year,  and,  conversely,  $1.05  payable  in  one  year, 
if  presently  paid,  is  worth  only  one  dollar.  It  is  necessary, 
therefore,  in  all  such  cases  where  an  award  is  made  for  future 
damage,  for  the  jurors  to  ascertain  the  present  worth  of  the 
amount  allowed.  By  the  present  worth  of  a  sum  of  money  pay- 
able in  the  future  is  meant  such  a  sum  as  put  at  simple  interest, 
at  the  rate  of  five  per  cent  now,  would  amount  to  the  desired  sum 
at  the  end  of  a  fixed  period  of  time.  As  an  illustration ;  the  present 
worth  of  $1,000  payable  one  year  from  today  is  found  by  divid- 
ing $1,000  by  1.05 ;  if  payable  in  two  years  by  dividing  by  1.10  ; 
if  payable  in  three  years  by  dividing  by  1.15,  and  so  on,  covering 
the  entire  period  of  time  under  consideration.  (If  the  amount 
under  consideration  is  for  loss  of  earning  the  present  worth 
is  found  by  dividing  the  first  year's  earning  by  1.05,  the  second 
year's  earnings  by  1.10,  and  so  on,  covering  the  yearly  period.)83 

North  Carolina. 

You  are  instructed  that  there  is  no  evidence  offered  by 
plaintiff  in  this  case  as  to  the  life  expectancy  of  plaintiff's  in- 
testate except  the  age  of  the  deceased  and  the  condition  of  his 
health.  But  the  jury  have  a  right  to  consider  the  expectation  of 
life  as  stated  in  the  mortuary  table  in  the  code,  if  the  plaintiff 
has  shown  the  age  of  her  intestate  at  the  time  of  his  death. 
The  plaintiff  contends  that  her  intestate's  age  was  41  years,  and 
the  court  instructs  the  jury  that  the  table  in  the  code  states  that 
the  expectation  of  a  man  41  years  old  is  27.5  years.89 

Virginia. 

The  table  of  expectancy  of  life  given  in  evidence  by  the  plain- 
tiff, by  which  it  appeared  that  the  expectancy  of  life  of  N.  N.  E. 
was  23.1  years  and  that  of  J.  G.  D.  was  18.8  years,  is  not  con- 
clusive or  binding  upon  the  jury,  but  is  only  evidence  to  be 
considered  by  them,  along  with  all  the  other  evidence  in  the 
case,  in  arriving  at  the  amount  of  damages,  if  any.90 

§  2586.    Relative  weight  of  positive  and  negative  testimony. 

Georgia. 

The  existence  of  a  fact  testified  to  by  one  positive  witness 
is  to  be  believed  rather  than  that  such  fact  did  not  exist,  because 
many  witnesses  who  had  the  same  opportunity  of  observation 

88Kinney   v.   Folkerts,    84    Mich  89  Coley   v.    Statesville,   121    NC 

616,    48    NW    283;    Rivers    v.    Bay  301, 28  SE  482. 

City   Trac.   &   Elec.   Co.,   164   Mich  »<>  Norfolk  &  W.  R.  Co.  v.  Denny's 

696,  128  NW  254,  131  NW  86.  Admr.,  106  Va  383,  56  SE  321. 
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swear  that  they  did  not  know  or  see  of  its  having  transpired, 
provided  other  things  are  equal,  and  the  witnesses  are  of  equal 
credibility.9  * 

Illinois. 

(1)  When  witnesses  are  credible  and  their  evidence  other- 
wise ^  entitled  to  equal  weight,  greater  weight  and  credit  should 
be  given  to  those,  if  any,  whose  means  of  seeing  and  being  in- 
formed were  superior,  and  also  to  those  who  swear  affirmatively 
to  a  fact  rather  than  those  who  swear  negatively.02 

(2)  When  one  or  more  witnesses  testify  to  being  present 
upon  any  occasion  and  that  certain  facts  then  took  place,  and 
other  witnesses  of  equal  credibility,  having  equal  means  of 
knowing  what  took  place,  testify  that  they  were  present  on 
the  same  occasion  and  that  such  facts  did  not  take  place,  then 
the  testimony  of  the  latter  witnesses  Is  not  what  is  known  as 
negative  testimony,  but  it  is  entitled  to  be  regarded  by  the  jury 
as  affirmative  testimony,  and  in  such  case,  it  is  the  duty  of  the 
jury  to  weigh  all  the  testimony  and  give  a  verdict  as  the  weight 
may  preponderate  to  the  one  side  or  the  other.93 

Ohio. 

There  is  a  rule  of  law,  gentlemen  of  the  jury,  that  where  there 
is  a  conflict  of  testimony,  and  one  testifies  positively  to  a  thing 
within  his  peculiar  knowledge  or  information,  and  the  testimony 
of  the  other  is  a  mere  denial  of  that  which  is  not  within  his 
peculiar  knowledge  or  information,  the  positive  testimony  will 
generally  prevail  over  the  negative  testimony.  But  it  is  always 
a  question  for  the  jury  to  determine  whether  the  witness  who 
testifies  about  a  given  fact,  although  it  may  be  in  denial  of  it, 
had  the  opportunity  of  knowing,  seeing  and  hearing  as  well  as 
the  other  witness  had.  That  is  a  plain  rule  of  common  sense 
and  ordinary  judgment  of  all  men  in  determining  such  matters, 
which  is  to  guide  you  in  this  case.94 

91  Payne  v.  Wells,  28  GaApp  29,  character  within  the  strictest  sense 
109  SE  926.  of  the  term,  and  it  was  not  error  to 

92  Grabill  v.  Ren,  110  IllApp  587.  give  the  instruction  under  the  facts 
The  reviewing  court  said:    "The  in-  of  this  case,  but  we  do  not  wish  to 
struction  in  its   first  clause,   while  be  understood  as  approving  the  in- 
not  happily  worded,  did  not,  in  our  struetions    as   an    entirely   accurate 
opinion,  mislead  the  jury.    The  sec-  statement  of  the  law." 

ond  proposition  in  the  instruction  is          93  West  Chicago  Street  R.  Co.  v. 

open  to  criticism.    *  *  *  As  applied  Mueller,  165  111  499,  46  NE  373,  56 

to  the   testimony   in  this   case  the  AmSt  263. 

instruction  was  not  misleading.  *  *  *          94  Au  v.  New  York,  L.  E.  &  W. 

The    testimony  was   of   a  negative  R.  Co.,  29  F  72. 
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Vermont. 

There  is  also  another  class  of  evidence  introduced  in  this  case 
known  as  positive  and  negative  testimony.  For  example :  Cer- 
tain witnesses  have  testified  to  seeing  a  certain  mark  in  the 
highway  near  the  scene  of  this  accident.  Now  as  a  general  rule, 
positive  testimony  has  more  weight  than  negative  testimony, 
that  is,  assuming  the  credibility  of  the  witnesses  testifying  to 
be  equal,  that  the  witnesses  testify  to  the  truth  according  to  the 
best  of  their  ability ;  because  if  you  find  that  a  certain  truthful 
witness  has  testified  to  seeing  the  mark  of  course  that  convinces 
you  that  the  mark  was  there.  The  mark  might  have  been  there 
and  some  truthful  witness  may  say  he  did  not  see  it.  The  fact 
that  the  witness  did  not  see  it  is  not  conclusive  that  the  mark 
was  not  there.  But  after  all,  gentlemen,  the  weight  to  be  given 
to  the  testimony  of  these  witnesses,  this  positive  and  negative 
testimony,  is  for  you  to  determine.98 

Wisconsin. 

(1)  Positive  testimony  of  a  smaller  number  of  witnesses 
that  they  saw  or  heard  a  given  thing  occur,  will  outweigh  the 
negative  testimony  of  a  greater  number  of  witnesses  that  they 
did  not  see  or  hear  it,  provided  the  witnesses  are  equally  credible ; 
but  in  connection  with  this  instruction  should  be  considered  the 
relative  means  or  opportunity  of  the  several  witnesses  to  see 
or  hear  the  occurrence,  and  it  should  be  carefully  kept  in  mind 
that  it  only  applies  when  the  witnesses  are  equally  credible.96 

(2)  There  is  evidence  in  the  case  as  to  certain  statements 
made  by  the  plaintiff  immediately  after  the  accident  as  to  its 
being  his  own  fault.    You  are  instructed  that  where  witnesses 
testify  to  statements  claimed  to  have  been  heard  by  them,  and 
other  witnesses  testify  that  they  did  not  hear  such  statements, 
the  positive  testimony,  if  otherwise  credible,  is  usually  entitled 
to  more  weight  than  negative  testimony.97 

§  2587.    Opinion  evidence;  expert  testimony. 
Federal. 

In  weighing  the  testimony  of  experts,  however,  the  jurors  have 
the  right  to  take  into  consideration,  in  addition  to  the  facts 
to  be  considered  in  weighing  the  testimony  of  all  witnesses,  the 
qualifications  of  the  witness  to  testify  as  an  expert  and  his 
apparent  degree  of  superior  knowledge  and  understanding  of  the 
scientific  fact  or  facts  involved.98 

9S  Bennett  v.  Robertson,  107  Vt  97Dixon  v.  Russell,  156  Wis  161, 

202,  177  A  625,  98  ALR  152.  145  NW  761, 

9«  Draper  v.  Baker,  61  Wis  450,  **  Millers'  Nat.  Ins.  Co.  v.  Wichita 

21  NW  527,  50  AmSt  143.  Flour  Mills  Co.,  257  F2d  93. 
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California. 

(1)  In  this  case  there  has  been  a  conflict  in  the  testimony 
of  expert  witnesses.    You  must  resolve  that  conflict.    To  that 
end,  you  must  weight  one  expert's  opinion  against  that  of  an- 
other, the  reasons  given  by  one  against  those  of  another,  and 
the  relative  credibility  and  knowledge  of  the  experts  who  have 
testified.    Thereupon,  you  shall  find  in  favor  of  that  expert 
testimony  which,  in  your  opinion,  is  entitled  to  the  greater 
weight." 

(2)  Expert  testimony  is  to  be  given  the  weight  to  which  it 
appears  to  be  entitled.    The  law  makes  no  distinction  between 
that  kind  of  testimony  and  evidence  of  other  character.1 

Indiana. 

You  are  the  judges  of  the  credibility  of  these  witnesses,  not 
only  of  the  plaintiff  and  those  representing  the  defendant,  but 
also  of  the  expert  witnesses  and  of  the  witnesses  who  have 
testified.  You  are  not  bound  by  the  testimony  of  expert  wit- 
nesses, any  more  than  by  the  testimony  of  any  other  witness. 
You  should  not  disregard  their  testimony  without  cause ;  but  you 
are  the  judges  of  the  credibility  of  all  the  witnesses,  including 
the  experts  who  have  been  sworn.2 

Iowa. 

(1)  Expert  witnesses  have  been  examined  in  this  case  on 
hypothetical  questions,  that  is,  upon  questions  which  assume 
facts  to  be  true,  for  the  purpose  of  eliciting  the  answers  of  the 
expert  thereto.    You  are  instructed  that  in  considering  answers 
to  hypothetical  questions  you  must  determine  if  all  of  the  facts 
assumed  in  the  hypothetical  questions  are  established  by  the 
evidence,  and  if  they  are,  you  may  give  the  answer  of  the  wit- 
ness to  such  questions  such  weight  as  you  may  deem  it  entitled 
to,  but  if  you  find  that  any  fact  assumed  in  any  hypothetical 
question  has  not  been  established  by  the  evidence,  then  you  will 
give  no  weight  or  consideration  to  the  answer  of  the  expert  to 
such  question.3 

(2)  The  ultimate  weight  which  is  to  be  given  to  the  testi- 
mony of  an  expert  is  a  question  to  be  determined  by  the  jury, 
and  there  is  no  rule  of  law  which  requires  you  to  surrender  your 
judgment  to  that  of  any  person  testifying  as  an  expert  witness, 

"King  v.  Karpe,  170  CalApp(2d)  ana,  No,  36279;  see  former  appeal, 

344,  338  P2d  979.  83  IndApp  344,  147  NE  533. 

1  Bach  v.  C.  Swanston  &  Son,  105  3  Wilcox  v.  Crumpton,  219  la  389, 
CalApp  72,  286  P  1097.  258  NW  704. 

2  James   v.    State   Life   Ins.    Co., 
Circuit  Court,  Marion  County,  Indi- 
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or  to  give  controlling  effect  to  expert  testimony.  You  are  to 
reach  your  conclusions  from  the  consideration  of  the  whole  of 
the  evidence,  including  the  opinions  and  testimony  of  the  experts, 
and  also  the  substantive  facts  deposed  to  by  all  the  witnesses 
whether  expert  or  nonexpert,  and  you  are  not  to  surrender  your 
conclusions  from  the  whole  of  the  evidence,  but  your  conclusions 
so  found  should  determine  what  your  verdict  shall  be.4 

(3)  Testimony  has  been  given  by  certain  witnesses  who, 
in  law,  are  termed  experts,  and  in  this  connection  I  would  sug- 
gest to  you,  that  while  in  cases  such  as  the  one  being  tried,  the 
law  receives  the  evidence  of  men,  expert  in  certain  lines,  as 
to  their  opinions  derived  from  their  knowledge  of  particular 
matters,  the  ultimate  weight  which  is  to  be  given  to  the  testi- 
mony of  expert  witnesses  is  a  question  to  be  determined  by  the 
jury,  and  there  is  no  rule  of  law  which  requires  you  to  sur- 
render your  own  judgment  to  that  of  any  person  testifying  as 
an  expert  witness,  or  to  give  controlling  effect  to  the  opinion  of 
scientific  witnesses.    In  other  words,  the  testimony  of  an  expert, 
like  that  of  any  other  witness,  is  to  be  received  by  you  and  given 
such  weight  as  you  think  it  is  properly  entitled  to.    But  you  are 
not  bound  or  concluded  by  the  testimony  of  any  witness,  expert 
or  other.5 

(4)  In  this  case  a  number  of  witnesses  have  been  called  and 
testified  as  medical  experts ;  that  is,  they  have  given  you  their 
opinions,  based  upon  hypothetical  questions  put  to  them.    You 
will  carefully  consider  this  testimony  and  give  it  the  weight  you 
think  it  justly  entitled  to,  taking  into  consideration  the  amount 
of  skill  and  learning  possessed  by  such  experts ;  also  their  candor 
or  want  of  candor  upon  the  witness-stand,  or  the  interest  mani- 
fested by  them,  if  any,  in  the  result  of  the  suit.    But  while  it 
is  proper  for  you  to  consider  this  class  of  evidence  and  give  it 
such  weight  as  you  may  think  it  justly  entitled  to,  still  you  are 
not  bound  to  find  the  facts  to  be  as  they  have  been  testified ;  but 
you  should  consider  their  evidence  and  all  other  evidence  in 
the  case,  and  then  give  it  such  weight  and  credit  as  you  may 
think  it  entitled  to  receive.   The  value  of  such  testimony  depends 
upon  the  circumstances  of  each  case,  and  of  these  circumstances 
the  jury  must  be  the  judges.    When  expert  witnesses  testify  to 
matters  of  fact,  from  personal  knowledge,  then  their  testimony 
as  to  such  facts  within  their  personal  knowledge  should  be  con- 

4  Crouch    v.    National    Livestock         5  Moore  v.   Chicago    R    I    &   P 
Remedy  Co.,  210  la  849,  231  NW      R.  Co.,  151  la  353,  131  NW  30. 
323. 
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sidered  the  same  as  that  of  any  other  witnesses  who  testify  from 
personal  knowledge.6 

Michigan. 

^  So  far  as  the  expert  testimony  is  concerned,  you  will  con- 
sider that  and  treat  it  in  the  same  manner  as  you  would  treat 
any  of  the  other  testimony  in  the  case.  The  simple  fact  that  it 
was  offered  by  experts  does  not  compel  you  to  take  their  testi- 
mony in  preference  to  any  other,  but  you  should  give  the  testi- 
mony of  the  expert  witnesses  the  same  right,  the  same  con- 
sideration, everything  else  being  equal,  as  that  of  any  other 
witness.7 

Minnesota. 

Opinion  evidence  is  simply  the  opinion  of  a  witness  and  it 
comes  before  the  jury  for  whatever  assistance  it  may  afford 
the  jury  in  its  consideration  of  all  of  the  evidence  in  the  case. 
When  you  have  opinion  evidence  before  you,  you  will  naturally 
consider  and  determine  the  value  of  that  opinion.  In  other 
words,  you  will  ask  who  is  giving  that  opinion?  What  does 
he  or  she  know  about  the  circumstances  of  that  kind  ?  What  was 
his  or  her  training  ?  What  has  been  his  or  her  experience  ?  Such 
a  witness  may  express  an  opinion  about  something  that  he  per- 
haps has  some  definite  knowledge  of,  yet  the  weight  to  be  given 
to  the  opinion  is  entirely  for  the  jury  to  determine,  and  if  you 
find  it  is  entitled  to  no  weight  you  may  disregard  it.  But  if 
you  find  it  entitled  to  weight  you  will  give  it  such  weight  in  your 
deliberations  as  you  feel  it  is  justly  entitled  to.8 

Missouri. 

(1)  Before  the  opinion  of  the  expert  has  any  value  what- 
ever, the  jury  must  first  find  to  be  true  the  facts  on  which  such 
opinion  is  based.9 

(2)  The  jury  are  not  bound  to  accept  as  true  the  opinions 
of  the  doctors  who  have  testified  as  experts  in  this  case,  but 
may  give  said  opinions  and  each  of  them  such  weight  as  the 
jury  may  deem  them  entitled  to,  or  altogether  disregard  such 

«Haradon  v.   Sloan,   157   la  608,          *  Mattf  eld    v.    Nester,    226    Minn 

138  NW  556.    This  instruction  did  106,  32  NW2d  291. 
not  tell  the  jury  that  the  value  of          In    the   case    cited,   judgment  on 

opinion   evidence,   based  wholly   on  verdict    for    plaintiff    in    wrongful 

hypothetical  questions,  depended  up-  death    action    was    affirmed.      The 

on   the   establishment  of   facts    as-  charge  on  opinion  evidence  followed 

sumed,  but  it  was  correct  as  far  as  medical   testimony   as   to   cause  of 

it  went.  '  death. 

7  Anthony  v.  Cass  County  Home          9  Patterson    v.    Springfield    Trac. 

TeL  Co.,  165  Mich  388,  130  NW  659.  Co.,  178  MoApp  250,  163  SW  955, 
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opinions,  in  so  far  as  the  jury,  from  all  the  facts  and  circum- 
stances in  evidence,  may  believe  such  opinions  unreasonable.10 
(3)  Under  the  law  the  opinions  of  expert  witnesses  are 
admissible  in  evidence  and  are  to  be  given  such  weight  and 
value  as  the  jury  may  think  right  and  proper  under  the  circum- 
stances. The  value  of  an  expert  opinion  depends  not  only  upon 
the  qualifications  and  experience  of  the  witness,  but  upon  the 
facts  which  he  takes  into  consideration  and  upon  which  he  bases 
his  opinion.  If  the  facts  assumed,  and  which  are  made  the 
basis  of  the  opinion,  are  not  established  by  the  proof,  then  the 
opinion  would  have  no  basis  upon  which  to  rest  and  would  be  of 
no  value;  and  in  weighing  such  opinions  the  jury  must  look  to 
see  whether  the  facts  assumed  are  established  by  the  proof  or 
not,  and  you  cannot  take  the  facts  assumed  by  the  witness  to 
be  true  simply  because  they  are  so  assumed,  but  you  will  look  to 
the  proof  to  determine  whether  they  are  proved  or  not. ' ! 

Montana. 

You  are  instructed  that  expert  evidence  is  entitled  to  import- 
ance only  when  fairly  given  by  one  properly  accredited  through 
his  experience  and  study  in  the  particular  science  upon  an 
hypothesis  which  is  true  in  the  relation  of  its  parts  to  the  whole 
case,  which  is  the  subject  of  inquiry.  That  is  to  say,  the  value 
of  the  opinion  of  an  expert  witness  depends  upon  the  knpwledge, 
learning,  and  experience  of  the  expert  and  upon  the  facts  upon 
which  it  is  based.  Therefore,  in  this  case,  if  you  find  that  the 
opinions  expressed  by  any  expert  testifying  herein  were  given 
in  answer  to  hypothetical  questions  which  were  incomplete  in  the 
presentation  of  the  material  facts  as  shown  by  the  evidence, 
you  are  at  liberty  to  give  the  testimony  of  such  expert  only 
such  weight  as  you  believe  it  may  be  entitled  to  in  view  of  all 
of  the  established  facts  in  the  case. ' 2 

Nebraska. 

Certain  physicians  and  surgeons  have  been  called  who  testified 
as  expert  witnesses.  You  are  not  bound  to  take  the  opinions  of 
experts  as  binding  upon  you,  but  only  to  aid  you  in  coming  to 
a  proper  conclusion,  their  testimony  being  received  as  that  of 
persons  who  are  learned  by  reason  of  extra  investigation  and 
study  along  lines  not  of  general  knowledge,  and  the  conclusion 
of  such  persons  may  be  of  value.  You  may  or  may  not  adopt 
their  conclusions,  according  to  your  own  best  judgment,  giving 

i  a  Day  y.  Emery,  Bird,  Thayer  '  '  Holton  v.  Cochran,  208  Mo  314, 
Dry  Goods  Co.,  114  MoApp  479,  89  106  SW  1035. 

SW  903.  <  2  Schumacher  v.  Murray   Hosp., 

58  Mont  447,  193  P  397. 
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in  each  instance  such  weight  as  you  think  should  be  given  under 
all  the  facts  and  circumstances  of  the  case.13 

New  Jersey. 

You  will  carefully  consider  all  of  this  expert  testimony  and 
give  it  such  weight  as  you  think  it  is  justly  entitled  to  receive, 
taking  into  account,  of  course,  the  learning  and  skill  shown  by 
the  witness  upon  the  stand,  and  all  the  other  circumstances  of 
the  case.  You  are  not,  of  course,  bound  by  the  opinion  of  experts 
any  more  than  you  are  bound  by  any  other  factor  which  may 
be  testified  to  in  the  case.  In  other  words,  this  evidence  is  a 
part  of  all  the  evidence,  and  you  are  to  give  all  the  evidence  full 
and  fair  consideration.  ' 4 

Ohio. 

(1)  There  has  been  some  medical  testimony  introduced  here, 
Those   witnesses,   because   of   their  training,   knowledge,   and 
experience  in  the  medical  and  surgical  professions,  are  permitted 
to   express   opinions  which   the  ordinary  lay  witness   is  not 
allowed  to  do.    The  purpose  of  this  testimony  is  to  assist  you  in 
arriving  at  a  just  and  correct  verdict.    In  so  far  as  this  testi- 
mony has  the  effect  of  aiding  you  in  your  deliberations  it  should 
be  used.     The  testimony  of  these  expert  witnesses  should  be 
given  such  weight  as  their  skill,  training,  knowledge,  and  ver- 
acity entitle  them  to  receive.    Bear  in  mind  that  this  testimony 
is  only  permitted  to  assist  you.     It  is  not  to  supplant  but  to 
supplement  your  judgment.15 

(2)  Men  learned  in  special  sciences  or  trades  and  peculiarly 
adapted  to  explain  a  given  state  of  facts,  are  called  expert  wit- 
nesses.   The  purpose  of  expert  testimony  is  to  throw  light  upon 
the  facts  proved  in  the  case  and  to  assist  the  jury  in  judging  the 
effects  of  such  facts  as  have  been  proved  under  the  rules  of  law, 
in  order  to  bring  such  facts  within  the  comprehension  and  under- 
standing of  the  jury. 

In  some  instances,  the  proved  facts  are  supposed  to  the  wit- 
nesses and  they  give  their  opinions  on  such  supposed  facts.  In 
other  instances,  the  expert  witnesses  give  the  facts  themselves 
and  their  opinions  based  on  the  facts  given. 

Jurors  are  supposed  to  be  competent  and  indeed  peculiarly 
qualified  to  determine  the  experienced  connection,  between  cause 
and  effect,  and  to  draw  the  proper  conclusions  from  the  facts 
before  them,  but  they  are  selected  with  no  view  to  their  knowl- 

1 3  Christoff ersen     v.     Weir,     110          1 5  Misrach  v.  Epperson,  32  OhApp 
Neb  390,  193  NW  922.  451,  168  NE  230. 

1 4  Dumphy   v.    Thompson,   3    N  J 
Misc  1086,  130  A  639. 
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edge  of  particular  services,  trades  and  professions  requiring  a 
course  of  previous  study  and  preparation ;  as  questions  connected 
with  these  very  often  arise,  and  as  the  law  does  not  deprive  the 
jury  of  any  reliable  means  for  ascertaining  the  truth,  it  allows 
them  to  be  aided  in  making  proper  application  by  the  opinions  of 
witnesses  possessing  peculiar  skill  in  those  particular  depart- 
ments. 

Questions  embodying  these  assumed  facts  are  termed  hypo- 
thetical questions.  The  facts  embodied  in  the  questions  have 
been  assumed  by  the  witness  to  be  true.  It  is  the  function  and 
duty  of  the  jury  to  determine  by  a  preponderance  of  the  evi- 
dence the  extent  to  which  they  are  true  and  this  the  jury  should 
do  in  order  to  determine  the  weight  or  force  or  effect,  if  any, 
which  the  jury  will  give  to  the  conclusions  and  opinions  of  these 
witnesses. 

If  the  jury  finds  to  be  true  a  state  of  facts  materially  different 
from  that  assumed  in  the  hypothetical  questions,  then,  of  course, 
the  jury  should  give  no  weight  at  all  to  the  conclusions  or  opin- 
ions of  such  expert  witnesses  based  upon  such  assumed  facts. 

The  jury  must  determine  the  character,  knowledge,  learning 
and  experience  of  each  of  these  witnesses,  whether  the  force 
and  effect  of  his  opinion  has  been  weakened  by  cross-examination, 
whether  the  testimony  shows  that  he  has  exhibited  partisanship 
or  bias  in  favor  of  the  side  calling  him  as  a  witness,  and,  finally, 
the  jury  should  consider  any  other  facts  which  it  would  ordinarily 
consider  in  determining  the  weight  and  value  to  be  given  to 
such  testimony. 

The  answers  given  by  these  witnesses  bear  directly  upon  the 
issues  to  be  decided  by  the  jury  and  are  given  to  the  jury  for 
help  and  guidance,  to  assist  the  jury  to  arrive  at  just  and  proper 
conclusions.  Like  other  testimony,  these  conclusions  and  opin- 
ions should  be  carefully  weighed  and  scrutinized. 

The  jury  may,  if  all  the  evidence  in  the  case  seems  to  justify 
it,  accept  and  follow  such  conclusions  and  opinions  in  whole  or  in 
part,  or  if  the  jury  deems  otherwise,  it  may  reject  such  con- 
clusions and  opinions  entirely.  However,  whatever  course  the 
jury  follows  should  result  from  and  after  careful,  conscientious 
consideration  of  all  of  the  facts  and  circumstances  of  the  case 
and  not  as  a  result  of  arbitrary  or  capricious  action  upon  the 
part  of  the  jury.16 

I6Carone   v.   Proctor   &    Gamble  650,  974;  650,  975;  650,  976.  Kindly 

Co.,  Common  Pleas  Court,  Cuyahoga  submitted  by  Judge  Earl  R.  Hoover, 

County,  Ohio,  Nos.  646, 977;  646, 756;  Common    Pleas    Court,    Cuyahoga 

646,  848;  646,  987;  650,  972;  650, 973;  County,  Ohio 
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Wisconsin. 

This  is  a  case  wherein  the  reasonableness  of  the  testimony  and 
particularly  of  the  opinions  given  by  the  witnesses  should  be 
considered,  and  in  doing  so  you  are  entitled  to  bring-,  and  should 
bring,  to  bear  your  common  sense  and  your  common  knowledge 
and  your  soundest  and  most  impartial  judgment.17 

§  2588.    Value  of  services  rendered. 

Of  course  you  are  not  presumed  to  override  the  express  testi- 
mony of  witnesses  in  the  case  with  reference  to  the  reasonable- 
ness of  such  fees  unless  you  are  able  to  say  or  find  that  you  have 
some  experience,  some  observation,  and  some  knowledge  with 
reference  to  the  character  of  work  and  to  its  reasonableness  or 
unreasonableness. ' 8 

§  2589.    Negligence  of  physician  or  surgeon.1 9 

§2590.   Physical  condition  of  persons;  perscmal  injuries; 

cause  of  death. 

(1)  Certain  physicians  have  been  called  as  witnesses,  to 
whom  were  propounded  questions  professing  to  state  the  physi- 
cal history  of  the  plaintiff  and  certain  facts  regarding  his  phy- 
sical condition,  before  and  after  his  alleged  injury;  and  upon 
the  facts  included  in  these  questions  they  were  asked  and  ex- 
pressed their  opinions  concerning  the  causes  of  his  injuries  and 
the  consequences  thereof.  The  weight  to  be  given  to  such  opin- 
ions manifestly  depends  upon  the  intelligence,  capacity  and  skill 
of  such  physicians ;  and  also  upon  the  fact  of  whether  or  not  the 
hypothetical  questions  put  to  them  contained  true  and  fair  rep- 
resentations of  the  facts  proved  in  the  case.  You  are  not  to 
assume  that  the  facts  related  in  such  hypothetical  questions 
were  true  because  they  were  stated  in  such  questions;  you  are 
not  to  take  them  as  true  unless  they  are  established  by  the 
evidence.  You  should  therefore  in  determining  what  weight  you 
will  give  to  such  opinions  of  such  physicians,  consider  their  intel- 
ligence, capacity,  and  skill  as  displayed  upon  the  witness-stand 
under  examination ;  whether  or  not  they  exhibited  candor  and 
frankness  in  giving  their  evidence  and  whether  or  not  the  facts 
assumed  in  such  hypothetical  questions  are  fairly  established  by 
the  evidence  in  the  cause.20 

I7Radtke    v.    Rothschild    Water  « 9  See  §  2442,  supra. 

Power  Co.,  Circuit  Court,  Marathon  20  Doyle  v.  Union  Trac.  Co.,  Cir- 

County,  Wisconsin;  see  158  Wis  271,  cuit  Court,  Marion  County,  Indiana, 

148  NW  866.  No.  36044;  see  85  IndApp  62,   152 

18  Fidelity  &  Deposit  Co.  v.  To-  NE  877. 
rian,  221  Ala  131,  127  S  829. 
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(2)  Certain  physicians  and  surgeons  have  been  called  as 
witnesses,  who  have  not  professed  to  have  any  knowledge  what- 
ever as  to  the  actual  facts  concerning  the  death  of  the  said  dece- 
dent, to  whom  were  propounded  questions  professing  to  state 
such  facts  and  to  describe  his  acts  and  conditions,  and  upon  the 
facts  included  in  such  questions  they  were  asked  to  express 
their  opinions,  the  one  way  or  the  other,  as  to  the  cause  of  de- 
cedent's death.  The  court  instructs  you  that  you  are  not  to  be 
bound  or  concluded  by  the  opinions  so  expressed.  Manifestly  the 
weight  to  be  given  to  such  opinions  depends  upon  the  intelligence, 
skill,  and  capacity  of  such  physicians ;  whether  or  not  they,  on 
the  one  hand,  exhibited  a  spirit  of  candor  and  fairness,  or  upon 
the  other  hand,  an  inclination  to  serve  the  party  calling  them, 
in  giving  their  testimony;  and  also  upon  the  fact  of  whether 
or  not  the  hypothetical  case  put  in  the  question  was  a  true  and 
fair  presentation  of  the  facts  in  this  case.  You  are  not  to  assume 
that  the  facts  stated  in  such  hypothetical  question  were  true, 
merely  because  they  were  stated  in  such  question.  Upon  the 
contrary,  you  are  not  to  take  them  as  true,  unless  they  are 
established  by  the  evidence ;  and  the  burden  of  proof  rests  upon 
the  party  assuming  a  state  of  facts  in  such  hypothetical  question 
to  prove  that  they  actually  existed ;  and  if  you  shall  believe  from 
all  the  evidence  in  the  case  that  material  and  substantial  portions 
of  the  facts  assumed  in  the  question  did  not  in  point  of  fact 
exist,  then  the  value  of  such  opinion  is  destroyed. 

^You  should,  therefore,  in  determining  what  weight  you  will 
give  to  the  opinion  of  such  physicians,  consider  their  intelligence, 
capacity,  and  skill  as  displayed  upon  the  witness  stand  while 
under  examination ;  whether  or  not  they  exhibited  candor  and 
frankness  in  giving  their  evidence,  and  whether  or  not  the  facts 
assumed  in  such  hypothetical  questions  were  fairly  established 
by  the  evidence  in  the  cause;  and  having  done  so,  and  having 
also  cpnsidered  all  the  other  evidence  in  the  cause,  determine 
for  yourselves  whether  decedent's  death  was  caused  by  an  acci- 
dental injury  as  provided  against  in  the  policy  in  question,  or 
whether  such  death  was  caused  by  disease  not  contemplated  by 
such  policy.  Of  the  weight  proper  to  be  given  to  all  this  evi- 
dence, you  are  the  judges.21 

§2591.    Insaxiity. 

Alabama. 

The  opinions  of  nonexpert  witnesses  are  jiot  conclusive  upon 
the  jury ;  they  are  to  be  weighed  just  like  other  evidence.    Such 

21  Jensen  v.  Lincoln  Nat.  Life  Ins.  Indiana,  No.  45357;  see  99  IndApp 
Co.,  Circuit  Court,  Marion  County,  397,  189  NE  169. 
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witnesses  cannot  express  an  opinion  that  a  person  is  insane 
without  first  testifying  before  you  the  facts  claimed  by  him  to 
show  or  indicate  an  abnormal  condition  of  the  mind  of  the  defend- 
ant. It  is  your  province  and  duty  to  weigh  and  consider  such 
facts  so  testified  by  such  nonexperts,  whether  such  facts,  as- 
suming them  to  be  true,  indicate  or  show  insanity.22 

Indiana. 

Nonexpert  witnesses  have  testified  before  you  as  to  facts 
concerning  the  manner,  conduct,  and  conversations  of  the  de- 
ceased, and  have,  from  the  facts  testified  to  by  them,  given  to 
you  their  opinions  as  to  the  soundness  or  unsoundness  of  her 
mind ;  but  each  of  these  opinions  should  be  tested  by  the  facts 
upon  which  they  are  based,  in  order  to  determine  its  value  or  its 
correctness.  It  is  not  the  opinion  of  witnesses  alone  upon  which 
reliance  is  to  be  placed  by  you,  but  upon  the  facts  which  supplied 
the  conviction  in  the  minds  of  the  several  witnesses,  and  you, 
aided  by  these  opinions,  may  form  your  own  independent  con- 
viction and  decide  accordingly.23 

Iowa. 

The  law  requires  the  opinions  of  such  witnesses  to  be  based 
upon  the  facts  which  are  given  in  evidence  and  detailed  to  the 
jury  by  said  witnesses,  before  giving  said  opinion,  and  it  is  for 
you  to  say  what  weight  is  to  be  given  to  such  opinion  of  any 
such  witnesses  after  first  determining  whether  the  facts  and 
circumstances  testified  to  by  them  were  consistent  with  unsound- 
ness  or  soundness  of  mind  as  elsewhere  defined  in  these  instruc- 
tions.24 

§2592. Handwriting  and  questioned  documents. 

Indiana. 

Certain  expert  testimony  on  the  subject  of  handwriting  has 
been  introduced  before  you  in  this  cause,  and  in  considering 
such  testimony  and  the  weight  you  will  give  to  it,  you  should 
consider  the  knowledge  that  the  expert  witnesses  have  concern- 
ing the  subject  on  which  they  have  given  testimony,  their  ex- 
perience, skill,  and  means  of  knowing  the  things  about  which 
they  testified,  as  shown  by  the  evidence,  and  also  their  power 
to  draw  correct  conclusions  from  the  facts  and  writings  pre- 
sented in  connection  with  the  questions  answered;  and  it  is  for 

22  parke  v.  Dennard,  218  Ala  209,         24  In  re  Fleming,  196  la  639,  195 

118  S  396. 

23  Milne   v.  Vice,   Circuit   Court, 
Marion  County,  Indiana,  No.  35279. 
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you  to  determine  as  to  what,  if  any,  weight  you  will  give  such 
testimony  in  this  cause.25 

a 

Iowa* 

Our  statute  provides  that  evidence  respecting  handwriting 
may  be  given  by  experts  by  comparison,  or  by  comparison  by  the 
jury,  with  writings  of  the  same  person  which  are  proved  to  be 
genuine.  Evidence  of  this  character  has  been  introduced  upon 
this  trial  and  it  is  proper  for  the  jury  to  carefully  consider  the 
testimony  of  the  witnesses  and  to  say  how  much  weight  shall 
be  given  to  such  testimony,  taking  into  consideration  the  amount 
of  experience,  knowledge,  and  skill  possessed  by  the  witnesses 
about  the  manner  concerning  which  their  opinion  has  been  given. 
But,  while  it  is  proper  to  consider  such  evidence,  and  it  is  proper 
to  remark  that  it  is  the  lowest  order  of  evidence  or  evidence 
of  the  most  unsatisfactory  character,  being  in  fact  the  result 
only  of  a  comparison  of  the  controverted  with  the  genuine  sig- 
nature of  the  defendant  and  is  less  satisfactory  in  character  than 
is  positive  testimony  and  such  as  ought  not  overthrow  the  posi- 
tive and  direct  testimony  of  a  credible  witness  who  testifies 
from  personal  knowledge,  but  it  is  most  useful  in  case  of  con- 
flict between  witnesses,  as  corroborating  testimony.  However, 
upon  this  question  you  will  compare  the  signatures  in  dispute 
with  the  writing  of  the  defendant  which  is  proved  to  be  genuine, 
and  in  considering  this  question  and  doing  this,  you  may,  and 
should,  use  your  own  judgment  from  comparison  of  such  ad- 
mitted signatures  with  the  ones  in  controversy  in  determining 
whether  or  not  the  defendant,  A.  L.  W.,  actually  signed  the  notes 
sued  on,  and  it  is  your  duty  and  privilege  to  give  your  own 
comparison  and  knowledge  gained  from  such  comparison  such 
weight  as  you  think  it  entitled  to,  in  connection  with  the  other 
evidence  introduced  upon  the  trial  upon  this  question.26 

§  2593.    Value  of  property. 

Alabama. 

You  have  a  right  to  reject  and  discard  any  element  of  specu- 
lation or  chance  that  you  are  reasonably  satisfied  from  the 
evidence  entered  into  the  opinions  of  the  various  experts  that 
testified  in  this  case  as  to  the  value  of  the  property  involved  in 
this  suit. 

*     *     * 

The  opinion  of  experts  as  to  the  value  of  the  property  de- 
scribed in  the  complaint  is  not  binding  on  the  jury.  You  are  not 

25  Rogers  v.  Peoples  State  Bank,          26  Keeney  v.  Arp  De  La  Gardee, 
Circuit  Court,  Marion  County,  Indi-      212  la  45,  235  NW  745. 
ana,  No.  33672. 
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bound  to  accept  it.  You  have  the  right  to  reach  your  own  con- 
clusion from  all  the  evidence  in  the  case,  and  entirely  disregard 
the  opinion  of  the  experts  as  to  the  value  of  the  plaintiffs  prop- 
erty, if  in  your  sound  judgment,  you  are  reasonably  satisfied 
from  the  evidence  that  the  opinion  of  the  experts  should  be  dis- 
regarded.27 

Indiana. 

Witnesses  have  testified  as  experts,  and  stated  and  given  their 
opinions  of  the  value  of  the  defendant's  farm,  both  before  and 
after  the  appropriation  of  the  highway  right  of  way  through 
the  same. 

In  considering  such  testimony  and  the  weight  you  will  give  to 
it,  the  jury  has  the  right  to  consider  the  knowledge  and  experi- 
ence that  the  expert  witnesses  have  and  possess  concerning  the 
subject  upon  which  they  have  given  testimony,  their  experience, 
skill,  and  means  of  knowing  the  things  about  which  they  testified, 
as  shown  by  the  evidence,  or  the  lack  of  such  experience,  skill, 
and  means  of  knowing  such  things. 

You  should  consider  the  testimony  of  witnesses  who  have 
testified  as  experts  as  to  value  in  connection  with  all  the  other 
evidence  in  the  case,  giving  such  opinions  the  weight  you  may 
think  they  are  justly  entitled  to.  You  are  not  to  act  upon  such 
opinions  to  the  exclusion  of  the  other  testimony  in  the  case  but 
you  are  to  weigh  them  in  connection  with  other  testimony  and 
circumstances  in  evidence  and  determine  the  degree  of  credit 
to  be  given,  applying  to  their  testimony  the  general  rules  applic- 
able to  the  testimony  of  other  witnesses  in  determining  their 
weight  and  credibility,28 

§  2594.    Computation  of  flow  of  water. 

In  determining  the  weight  and  credibility  which  you  may  give 
to  the  computations  and  testimony  of  the  witness  1C  of  the 
amount  of  inflow  of  water  into  the  plaintiff's  well  and  gallery 
from  their  source  of  supply  in  the  soil,  you  must  leave  out  of 
consideration  all  his  attempted  corroboration  of  his  computations 
by  facts  not  testified  to  upon  or  for  the  purpose  of  this  trial, 
but  communicated  to  him  only  in  some  other  way  and  you  must 
not  give  any  weight  whatever  to  any  such  corroboration  by  such 
facts  not  here  testified  to  under  oath.  The  rules  of  evidence 
require  that  opinions  of  expert  witnesses  cannot  be  received 
and  used  in  evidence  unless  they  are  based  wholly  upon  facts 
personally  known  to  the  expert  witness  or  testified  to  under  oath 
upon  or  for  the  purposes  of  the  trial  of  the  action.  That  much 

27  O'Neill  v.  Birmingham,  221  Ala  2S  State  v.  Sawyer,  Circuit  Court, 
580,  130  S  87.  Marion  County,  Indiana,  No.  40958. 
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certainty  is  required  before  such  opinions  can  be  properly  con- 
sidered by  a  court  or  jury.  You  are  therefore  permitted  to  con- 
sider the  computations  and  opinions  of  the  witness  K.  as  to  such 
inflow  only  so  far  as  the  same  are  supported  by  facts  personally 
known  to  him  and  facts  testified  to  by  others  upon  this  trial.29 

§2595.    Damage  to  building  from  moving  it  to  another 

location. 

The  second  question  is  this : 

What  amount  of  damage,  if  any,  was  done  to  the  school 
building  by  moving  it  from  and  returning  it  to  its  original 
site? 

This  refers,  as  you  see,  to  the  injury  to  the  building  itself 
by  the  process  of  moving  it  away  and  then  moving  it  back.  The 
witnesses  have  given  their  opinions  as  to  the  amount  of  damage. 
You  are  not  bound  by  these  opinions.  They  are  merely  advisory. 
They  are  to  assist  you  in  forming  your  own  opinion.  You  are 
entitled  to  exercise  your  common  sense  and  your  common  judg- 
ment in  relation  to  that  matter,  taking  into  consideration,  how- 
ever, all  of  the  facts  stated  hereby  the  witnesses  as  to  what 
physical  injury  was  apparent  to  the  building  and  what  its  con- 
dition was  after  it  got  back  on  its  old  site  and  taking  into  con- 
sideration all  of  the  evidence,  you  are  to  say  what  in  your  judg- 
ment is  shown  to  a  reasonable  certainty  to  be  the  amount,  if  any, 
of  the  damage  done  to  the  building  itself  by  this  removal  and 
return  and  the  amount  thereof  you  will  place  as  the  answer  to 
this  question.30 

§  2596.    Expert  witness  giving  testimony  as  to  facts  within 

his  personal  knowledge. 

(1)  When  expert  witnesses  testify  to  matters  of  fact,  from 
personal  knowledge,  then  their  testimony  as  to  such  facts  within 
their  personal  knowledge  should  be  considered  the  same  as  that 
of  any  other  witnesses  who  testify  from  personal  knowledge.3 ' 

(2)  When  an  expert  witness  testifies  as  to  matters  of  fact 
from  personal  knowledge  or  examination  of  the  person,  then  his 
testimony  as  to  such  facts  within  his  personal  knowledge  should 
be  considered  the  same  as  any  other  witness  who  testifies  from 
personal  knowledge;  and  his  opinions,  based  upon  such  knowl- 

*9  Antigo  Water  Co.  v.  Antigo,  3a  Prehn  v.  Joint  School  Dist.  No. 
Circuit  Court,  Marathon  County,  5  of  Unity  and  Brighton,  Circuit 
Wisconsin;  see  144  Wis  156,  128  NW  Court,  Marathon  County,  Wisconsin. 
8B8.  3 1  Cawley  v.  People's  Gas  &  Elec. 

Co.,  193  la  536,  187  NW  591. 
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edge  or  examination,  should  be  given  such  weight  as  the  jury 
believe  It  entitled  to  receive,  the  same  as  any  other  witness.32 

§2597.    Circumstantial  evidence;  inferences  from  evidence  in 
general. 

Connecticut. 

Of  course,  gentlemen,  like  everything  else,  matters  can  be 
established  by  circumstantial  as  well  as  by  direct  evidence,  pro- 
vided the  circumstantial  evidence  sufficiently  establishes  the 
fact.  That  is  for  you  to  say,  from  the  weight  and  probability 
of  the  testimony.  The  court  does  not  desire  to  direct  you  in  that 
particular. 

The  mere  fact  that  a  matter  is  circumstantial  does  not  neces- 
sarily prevent  it  from  being  found.  It  must  be  found  by  evi- 
dence. If  it  is  circumstantial  evidence,  the  circumstantial  evi- 
dence must  be  such  that  a  review  of  all  the  evidence  in  the  case 
reasonably  and  fairly  leads  to  a  conclusion  and  preponderates. 
If  it  is  a  mere  speculation  and  a  mere  probability  and  uncertainty, 
no  verdict  should  be  found  upon  it.33 

Idaho. 

The  jury  are  further  instructed  that  an  inference  is  a  deduc- 
tion which  the  reason  of  a  jury  may  make  from  the  facts 
proved.34 

Illinois. 

(1)  While  the  plaintiff  must  prove  his  case  by  a  preponder- 
ance of  evidence,  still  the  proof  need  not  be  the  direct  evidence 
of  persons  who  saw  the  occurrence  sought  to  be  proved,  but 
facts  may  also  be  proved  by  circumstantial  evidence,  that  is, 
by  proof  of  circumstances,  if  any,  such  as  give  rise  to  a  reason- 
able inference  in  the  minds  of  the  jury  of  the  truth  of  the  facts 
alleged  and  sought  to  be  proved,  provided  such  circumstances, 
together  with  all  the  evidence  in  the  case,  constitute  a  prepon- 
derance of  evidence.35 

(2)  In  determining  what  facts  are  proved  in  this  case  you 
should  carefully  consider  all  the  evidence  given  before  you,  with 
all  the  circumstances  of  the  transaction  in  question,  as  detailed 
by  the  witnesses ;  and  you  may  find  any  fact  to  be  proved  which 
you  believe  may  be  rightfully  and  reasonably  inferred  from  the 

32  Collinson  v.  Cutter,  186  la  276,  34  Will!  v.  Schaefer  Hitchcock  Co., 
170  NW  420.  53  Idaho  367,  25  P2d  167. 

33  Kuczon  v.  Tomkievicz,  100  Conn  3S  United    States    Brew.    Co.    v, 
560,  124  A  226.  Stoltenberg,  211  111  531,  71  NE  1081. 
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evidence  given  in  the  case,  although  there  may  be  no  direct  evi- 
dence or  testimony  as  to  such  fact.36 

Indiana. 

While  it  is  necessary  for  the  plaintiff  to  offer  some  evidence 
tending  to  prove  each  material  averment  of  his  complaint,  it  is 
not  necessary  that  such  evidence  shall  be  direct,  but  any  fact 
necessary  to  constitute  plaintiff's  cause  of  action  may  be  proved 
by  circumstantial  evidence  as  well  as  by  direct  testimony,  if  the 
jury  finds  that  such  fact  is  fairly  to  be  inferred  from  all  the 
circumstances  in  evidence  together  with  all  other  evidence  intro- 
duced tending  to  prove  or  disprove  such  averment.37 

Iowa, 

Circumstantial  evidence,  when  strong  and  convincing,  is  often 
the  most  satisfactory  from  which  to  draw  conclusions  of  the 
existence  or  nonexistence  of  a  disputed  fact.38 

Montana. 

You  are  instructed  that  there  are  two  kinds  of  evidence,  direct 
evidence  and  indirect  evidence.  Direct  evidence  is  that  which 
proves  the  fact  in  dispute  directly,  without  an  inference  or  pre- 
sumption, and  which  in  itself,  if  true,  conclusively  establishes 
that  fact.  For  example,  if  the  fact  in  dispute  be  an  agreement, 
the  evidence  of  a  witness  who  was  present  and  witnessed  the 
making  of  it  is  direct.  Indirect  evidence  is  that  which  tends  to 
establish  the  fact  in  dispute  by  proving  another,  and  which, 
though  true,  does  not  of  itself  conclusively  establish  the  fact, 
but  which  affords  an  inference  or  presumption  of  its  existence. 
For  example,  a  witness  proves  an  admission  of  the  party  to  the 
fact  in  dispute.  This  proves  a  fact  from  which  the  fact  in  dis- 
pute is  inferred.  Indirect  evidence  is  of  two  kinds,  inferences 
and  presumptions.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved  without  an  express 
direction  of  the  law  to  that  effect.  Presumption  is  a  deduction 
which  the  law  expressly  directs  to  be  made  from  particular 
facts.  An  inference  may  be  founded  on  a  fact  legally  proved 
and  on  such  a  deduction  from  that  fact  as  is  warranted  by  a 
consideration  of  the  usual  propensities  or  passions  of  men,  the 
particular  propensities  or  passions  of  the  person  whose  act  is  in 
question,  the  course  of  business  or  the  course  of  nature.39 

36  North  Chicago  Street  R.  Co.  v.          3S  Wheelan  v.  Chicago,  M.  &  St. 
Rodert,  203  III  413,  67  NE  812.  P.  Ry.  Co.,  85  la  167,  52  NW  119. 

37  Indianapolis  &  Cincinnati  Trac.          39  Mellon  v*   Kelly,   99   Mont   10, 
Co.  v.  Montfort,  80  IndApp  639,  139  41  P2d  49. 

NE  677. 
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Virginia. 

The  burden  is  upon  the  plaintiff  to  prove  the  allegations  of 
his  declaration  by  a  preponderance  of  the  evidence.  This  may 
be  done  by  direct  or  circumstantial  evidence,40 

§  2598.  Contracts  generally.41 

§2599.  Agency.42 

§  2600.  Promise  to  marry.43 

§  2601.  Extension  of  time  for  performance  of  contract.44 

§  2602.  Undue  influence  in  procuring  execution  of  wilL45 

§  2603.    Acknowledgment  of  execution  of  will. 

The  acknowledgment  of  his  signature  by  the  testator  does 
not  have  to  be  in  any  particular  form,  but  may  be  inferred  from 
his  acts  or  from  the  circumstances  in  evidence  in  this  case,  sur- 
rounding the  signing  by  the  subscribing  witnesses,40 

§2604.    Fraud.47 

§  2605.    Alienation  of  affections.48 

§  2606.    Loss  under  fire  insurance  policy. 

In  this  case,  the  evidence  as  to  whether  the  diamond  stud  was 
lost  or  destroyed  as  a  result  of  the  fire  is  entirely  circumstantial. 
That  is,  no  witness  testifies  to  seeing  the  stud  lost  or  destroyed ; 
and  to  establish  its  loss  or  destruction,  the  plaintiff  has  intro- 
duced evidence  tending  to  show  when  and  where  the  stud  was 
last  seen,  and  to  show  what  occurred  on  the  premises  from  that 
time  up  until  the  stud  was  missed  after  the  fire.  That  is  what 
is  known  in  law  as  circumstantial  evidence. 

The  fact,  if  it  be  a  fact,  that  the  diamond  stud  was  lost  or 
destroyed  as  the  direct  and  proximate  result  of  the  fire  in  ques- 
tion, may  be  established  by  circumstantial  evidence,  but  the  cir- 
cumstantial evidence  must  be  of  facts  of  such  a  nature  and  so 
related  to  each  other  that  the  only  conclusion  that  can  fairly  or 
reasonably  be  drawn  from  such  circumstantial  evidence  is  that 
the  diamond  stud  in  question  was  lost  as  a  proximate  and  direct 
result  of  the  fire. 

40  Trauerman  v.   Oliver's   Admr.,          45  See  §  3193,  supra. 

125  Va  458,  99  SE  647.  46  Reynolds   v,   Massey,   219   Ala 

4 1  See  §  1211,  supra.  265,  122  S  29. 

42  See  §  693,  supra.  47  See  §  1766,  supra. 

43  See  §  963,  supra.  4S  See  §  1892,  supra. 

44  See  §  1215,  supra. 
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It  is  not  sufficient  that  the  circumstantial  evidence  is  merely 
consistent  with  plaintiff's  claim.  The  circumstances  themselves 
must  be  established  by  the  preponderance  of  the  evidence,  and 
the  facts  proved  must  be  consistent  with  each  other,  and  must 
point  clearly  to  the  existence  of  the  fact  sought  to  be  estab- 
lished, and  must  exclude  every  other  reasonable  hypothesis  or 
conclusion.  If  there  be  other  conclusions  which  may  be  as  rea- 
sonably drawn  from  said  circumstantial  evidence  as  to  the  man- 
ner in  which  the  diamond  stud  was  lost,  if  in  fact  it  was  lost,  on 
the  occasion  in  question,  then  the  plaintiff  has  not  sustained  the 
burden  of  proof  by  law  imposed  upon  him.  In  other  words,  if 
the  circumstantial  evidence  is  such  that  it  may  as  reasonably 
be  inferred  therefrom,  that  the  diamond  stud  was  stolen  on  or 
about  the  date  in  question,  then  the  plaintiff  has  failed  to  estab- 
lish that  the  stud  was  lost  or  destroyed  as  a  direct  result  of  the 
fire,  and  your  verdict  should  be  for  the  defendant.49 

§2607.    Adultery.50 

§2608.    Conspiracy.51 

§  2609.    Insolvency.52 

§  2610.    Slander;  innocence  of  crime  inferred  from  lack  of 

evidence  of  guilt.53 

§2611.    Malice.54 

§  2612.    Negligence.55 

§  2613.    Proximate  cause  of  injury  or  death. 

Alabama. 

(1)  The  burden  of  proof  is  on  the  plaintiff  to  prove  to  your 
reasonable  satisfaction  such  facts  from  which  it  can  reasonably 
be  inferred  that  the  negligence  of  the  defendant  was  the  proxi- 
mate cause  of  the  alleged  injuries.56 

(2)  The  question  as  to  whether  M.  R.  W.  was  between  the 
cars  of  the  def endant's  train  or  under  the  defendant's  train  at 
the  time  that  the  train  in  question  moved  and  whether  the  move- 
ment of  the  train  was  the  proximate  cause  of  his  death,  is  a 
question  which  the  jury  must  determine  from  the  evidence  in 
the  case,  and  in  doing  so,  the  jury  may  look  both  to  positive  and 

40  Hall   v.   Great   American  Ins.          53  See  §  2127,  supra. 
Co.,  217  la  1005,  252  NW  763.  **  See  §§  2118,  2171,  supra,. 

50  See  §  1542,  supra.  »*  See  §  2335,  supra. 

51  See  §120£,  supra.  seconway  v.  Robinson,  216  Ala 
*2  See  §  841,  supra.                              495,  113  S  531. 
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direct  testimony,  and  also  to  all  of  the  circumstantial  evidence 
that  may  be  before  them.  If  in  doing  so,  they  find  that  there 
were  duties  imposed  upon  M.  R.  W.  by  the  rules  of  the  defendant 
corporation,  which  made  it  necessary  for  him  to  be  between  the 
cars  or  under  the  train  at  that  time  in  performance  of  a  duty, 
under  his  employment,  then  the  jury  may,  if  they  think  proper 
to  do  so  under  all  of  the  circumstances  shown  by  the  evidence, 
presume  that  he  was  between  said  cars,  or  under  said  train  at 
that  time  In  performance  of  that  duty.57 

Indiana. 

I  instruct  you  that  one  presumption  cannot  be  based  upon  an- 
other and  that  an  inference  cannot  be  drawn  where  sufficient 
facts  are  wanting,  or  from  facts  which  are  inconsistent  with,  or 
repelled  by,  other  facts  equally  well  established,  but  you  most 
determine  from  all  the  evidence  in  the  case  whether  the  essential 
facts  as  outlined  herein  have  been  proved  to  your  satisfaction. 
Unless  you  find  from  a  fair  preponderance  of  all  the  evidence  in 
this  cause  that  M.  E.  was  cut  while  being  shaved  and  that  the 
razor  by  which  the  cut  was  inflicted  was  infected  by  streptococci 
germs  it  cannot  be  presumed  that  as  a  result  of  such  a  cut  from 
such  an  infected  razor  that  M.  E.  became  infected  with  strepto- 
cocci germs,  and  independently  and  exclusively  of  all  other 
causes,  as  the  result  of  such  infection  he  died.  These  things 
must  be  shown  by  facts  or  fair  inferences  to  be  drawn  from  the 
necessary  facts  already  proved.58 

Mississippi. 

The  court  further  charges  the  jury  for  the  plaintiff  that  while 
proof  of  the  injury  by  the  running  and  operation  of  the  train 
of  defendant  is  prima  facie  evidence  that  the  same  was  the  result 
of  negligence  of  defendant,  yet  when  you  have  heard  all  the 
facts  and  circumstances,  if  you  can  determine  from  such  facts 
and  circumstances  whose  negligence  or  carelessness  was  the 
cause  of  the  injury  then  this  presumption  of  carelessness  must 
yield  to  the  facts  and  you  must  decide  the  case  upon  the  facts 
and  not  upon  the  presumption.  However,  if  there  is  such  a 
conflict  of  facts  and  theories  between  the  testimony  of  plaintiff 
and  the  testimony  of  defendant  as  to  prevent  you  from  being 
able  to  determine  how  the  injury  was  inflicted,  then  you  may 
apply  the  inference  of  negligence  against  the  railroad  company 
and  render  a  verdict  for  the  plaintiff.59 

*7  Mobile  &  0.  R.  Co.  v.  Wil-  County,  Indiana,  No.  45357;  see  99 

Hams,  219  Ala  238,  121  S  722.  IndApp  397,  189  NE  169. 

**  Jensen  v.  Lincoln  Nat.  Life  59  Columbus  &  G.  R.  Co.  v.  Fon- 

Ins.  Co.,  Circtut  Court,  Marion  dren,  154  Miss  40,  121  S  838. 
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§  2614,    Responsibility  of  one  person  for  negligence  of  an- 
other person.60 

§  2615.    Intent  to  kill. 

In  determining  from  the  evidence  whether  said  P.  intentionally 
inflicted  upon  the  assured  V.  the  injuries  that  resulted  in  the 
death  of  said  V.,  the  court  instructs  you  that  the  intention  of 
said  P.  in  inflicting  said  injuries  is  not  to  be  determined  wholly 
from  the  testified  secret  intention  of  said  P.  The  intention  of  a 
person  in  doing  an  act  is  to  be  determined  by  the  jury  from  a 
consideration  of  all  the  facts  and  circumstances  surrounding  and 
attending  the  act  that  is  done,  as  shown  by  the  evidence.  Every 
sane  person  is  presumed  to  intend  the  natural  and  probable  con- 
sequences of  the  act  that  he  voluntarily  does,  but,  as  stated 
herein,  this  may  be  rebutted  by  evidence  to  the  contrary.61 

§  2616.    Admissions. 

Illinois. 

The  jury  are  instructed  that  any  admission  which  may  have 
been  proved  to  have  been  made  by  A.  B.  C.  Company  or  its  agents 
are  proper  for  the  jury  to  consider  in  arriving  at  your  verdict, 
and  you  will  give  any  admission,  if  any,  thus  proved,  such  weight 
as  you  may  think  them  entitled  to.62 

Iowa. 

Testimony  with  regard  to  verbal  statements  should  be  received 
with  great  caution.  The  evidence,  consisting,  as  it  does,  in  the 
mere  repetition  of  oral  statements,  is  subject  to  much  imper- 
fection and  mistake,  in  consequence  of  the  person  speaking  not 
having  clearly  expressed  his  own  meaning,  or  in  consequence 
of  the  witness  having  misunderstood  him.  It  frequently  hap- 
pens also  that  the  witness,  by  unintentionally  altering  a  few  of 
the  expressions  really  used,  gives  an  effect  to  the  statement 
completely  at  variance  with  what  the  person  in  fact  did  say. 
This  kind  of  testimony  should  be  scanned  closely.  Where  the 
precise  words  are  shown  and  proved,  by  intelligent  and  reliable 
witnesses,  they  often  lead  to  satisfactory  conclusions.  Where  a 
witness  can  only  give  what  he  thinks  is  the  substance  of  what 
was  said,  the  weight  to  be  given  to  such  testimony  depends 
largely  upon  the  strength  of  memory  and  intelligence  of  the 
witness.63 

60  See  §  483  ff.,  supra.  62  Manion  v.  Chicago,  R.  I.  &  P. 

6lVandaver  v.  Fidelity  Life  &  Ry.  Co.,  12  IllApp2d  1,  138  NE2d 
Ace.  Ins.  Co.,  Circuit  Court,  Marion  98. 

County,  Indiana,  No.  39459.  63  Ellis  v.  Republic   Oil  Co.,  133 

la  11, 110  NW  20.  See  also  Halstead 
v.  Rohret,  212  la  837,  235  NW  293. 
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Minnesota. 

The  court  instructs  the  jury  that  verbal  admissions  ought  to 
be  received  with  great  care.64 

Oregon, 

If  you  believe  from  the  evidence  in  this  case  and  the  writing 
introduced  in  evidence  signed  by  D.  G.  admitting  false  state- 
ments, if  any,  was  obtained  under  the  influence  of  hope  or  fear, 
then  you  have  the  right  to  utterly  disregard  this  statement.6* 

Wisconsin. 

The  law  regards  the  admission  or  statement  of  a  party  ordi- 
narily as  the  weakest  kind  of  evidence,  for  the  reason  that  an 
admission  or  statement  of  a  party  is  liable  to  be  mistaken  in  one 
way  or  more  ways.  These  statements  sometimes  are  not  dis- 
tinctly and  clearly  understood  when  they  are  claimed  to  have 
been  made  by  the  party  to  whom  they  are  made ;  they  are  not 
always  remembered  word  for  word  by  the  party  to  whom  they 
are  made ;  and  for  this  reason  the  law  regards  the  admissions  or 
declarations  of  persons  out  of  court,  casually  made  to  different 
ones,  as  the  weakest  kind  of  testimony ;  that  again,  on  the  other 
hand,  if  those  admissions  or  statements  are  deliberately  made — 
understandingly  made — by  the  party  who  makes  them,  and  are 
clearly  understood  by  the  party  to  whom  they  are  made,  and 
correctly  reported  in  court,  then  they  are  considered  as  strong 
evidence,  providing  they  were  clearly  understood,  clearly  remem- 
bered, and  correctly  reported  upon  the  witness  stand.  So  you 
are  to  consider  all  these  contingencies  in  regard  to  the  manner 
of  their  being  understood,  their  being  made,  and  their  being 
correctly  reported  in  weighing  them.66 

§  2617.    Collision  or  injury  and  circumstances  connected 

therewith;  negligence;  responsibility  for  negligence 
of  another.67 

64  Tozer  v.  Hershey,  15  Minn  257.  to  the  admission  if  true,  we  know  of 

The  foregoing  instruction  was  sub-  no  rule  which  places  admissions  of 

stituted  by  the  court  for  a  requested  this  character  as  the  lowest  class  of 

instruction,  which  was  in  the  follow-  proof.  If  there  are  admissions  which 

ing  language:    "Admissions  are  the  are  of  this  class,  it  is  not  from  any 

lowest  class  of  proof  and  should  be  inherent  defect  in  their  nature  as 

received  and  considered  by  the  jury  admissions  that  they  become  so,  but 

with    great    caution,"     The    substi-  by    reason    of    extraneous    circum- 

tuted  instruction  was  held  to  be  cor-  stances  which  qualify  them/* 

reck    "While  the  law,  from  the  na-  €5  Gibbs  v.  First  Nat.  Ins.  Co.,  151 

ture    of    the    proof,    enjoins    great  Or  241,  47  P2d  943. 

caution  upon  juries  in  receiving  the  66  Sullivan    v.    Mauston    Milling 

evidence  of  admission  as  true  and  in  Co.,  123  Wis  360,  101  NW  679. 

determining  the  weight  to  be  given  «7  See  §  483  ff.,  supra. 
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§  2618.    Amount  of  damages  to  automobile.68 

§  2619.    Expenses  in  connection  with  personal  injuries.69 

§  2620.    Falsity  of  previous  statements. 

If  you  believe  from  the  evidence  in  this  case  that  the  writing 
introduced  in  evidence  signed  by  D.  G.  admitting  false  state- 
ments, if  any,  was  obtained  under  the  influence  of  hope  or  fear, 
then  you  have  the  right  to  utterly  disregard  this  statement.70 

§  2621.    Modification  of  contract.7  * 

§  2622.    Proceedings  in  another  case. 

Certain  stipulations  and  agreements  as  to  evidence  have  been 
made  by  all  the  parties  in  this  case.  Among  such,  it  is  agreed 
between  them  that  the  original  replevin  suit  in  question  was 
filed  by  these  defendants  against  the  plaintiffs ;  that  with  such 
suit  a  writ  was  executed  by  the  sheriff,  taking  the  property  in 
question  from  the  plaintiffs  and  giving  the  same,  under  the 
bond  introduced  in  evidence  and  signed  by  defendants,  to  such 
defendants  and  that  such  property  has  never  been  returned  to 
these  plaintiffs. 

On  plaintiffs'  complaint  and  the  stipulations  made,  therefore, 
the  only  question  for  you  to  determine  is  as  to  the  amount  of 
damage,  if  any,  sustained  by  plaintiffs  by  reason  of  defendants' 
failure  to  return  such  property  to  them,  and  for  such  amount 
your  finding  should  be  for  plaintiffs  unless  you  further  find  from 
the  evidence  and  under  the  instructions  of  the  court  for  the 
defendants  upon  their  second  or  third  paragraph  of  answer.72 

§  2623.    Plea  of  guilty  in  criminal  case. 

The  plea  of  guilty  entered  by  the  defendant  to  the  charge  of 
assault  and  battery  in  the  municipal  court,  based  on  the  same 
facts  involved  in  this  action,  you  may  take  into  consideration  as 
an  admission  by  the  defendant  that  his  striking  of  the  plaintiff 
was  not  justified  by  the  law,  and  you  may  give  it  such  weight 
as  under  the  circumstances  under  which  the  plea  was  entered 
you  think  it  entitled  to  receive.  The  evidence  received  on  this 
trial  to  the  effect  that  each  of  these  parties  had  had  quarrels  and 
had  participated  in  violence  at  other  times  was  received  only 
to  show  the  character  of  each  of  these  parties  in  respect  to  being 
quarrelsome  or  peaceable  and  this  is  intended  to  help  you  to 
determine  how  each  of  these  parties  would  be  likely  to  act  and 

68  See  §  1386,  supra,  7 '  See  §  1215,  supra. 

6&  See  §  1401,  supra.  72  Ralls  v>  Buehler,  Circuit  Court, 

70Gibbs  v.  First  Nat  Ins.  Co.,  Marion  County,  Indiana,  No.  33307. 
151  Or  241,  47  P2d  943* 
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did  act  at  the  time  here  in  question  and  how  each  party  might 
reasonably  interpret  the  actions  and  conduct  of  the  other  just 
before  the  striking  occurred/3 

§  2624.    Benefit  of  evidence  of  opposite  party. 

California. 

Plaintiff  cannot  recover  if  on  the  whole  evidence  in  the  case 
the  plaintiff  is  shown  to  have  been  guilty  of  contributory  neg- 
ligence.74 

Indiana. 

(1)  While  contributory  negligence  is  a  defense,  it  does  not 
follow  that  the  evidence  establishing  contributory  negligence 
must  be  introduced  by  the  defendant.    On  the  contrary,  if  the 
evidence  introduced  by  either  party  shows  that  the  plaintiff  was, 
at  the  time  of  the  accident,  guilty  of  negligence  on  his  part, 
which  proximately  contributed  to  his  injuries,  he  would  be  guilty 
of  contributory  negligence  and  you  should  find  for  the  de- 
fendant.75 

(2)  Before  plaintiff  can  recover  for  the  injury  to  his  prop- 
erty he  must  show  a  case  of  unmixed  negligence ;  that  is,  a  case 
in  which  his  own  negligence  did  not  in  the  slightest  degree 
proximately  contribute  to  the  injury ;  and,  unless  he  has  shown 
by  a  preponderance  of  the  evidence  that  he  was  free  from  negli- 
gence contributing  to  such  injury,  your  verdict  must  be  for  the 
defendant,  even  though  you  believe  that  there  was  negligence  on 
the  part  of  the  defendant;  but  in  determining  the  question  of 
negligence,  whether  on  the  part  of  defendant  or  on  the  part  of 
the  plaintiff,  you  should  consider  all  the  evidence  given  in  the 
case,  whether  it  was  introduced  by  the  one  party  or  the  other.76 

Ohio. 

If  the  plaintiff's  own  evidence  raises  an  inference  that  he 
was  guilty  of  contributory  negligence,  as  I  have  outlined  it  to 
you,  the  further  burden  devolves  upon  him,  by  his  own  evidence, 
to  counterbalance  that  inference,  or,  if  having  raised  it,  his 
evidence  counterbalances  it,  then  the  burden  of  establishing 
contributory  negligence  devolves  upon  the  defendant  as  an  affirm- 
ative defense  as  it  is  alleged  here,  and  this  burden  the  defead- 

73  Zunker  v.  Bothner,  Circuit  7e  Jensen  v.  Koplovitz,  Superior 
Court,  Marathon  County,  Wisconsin.  Court,  Lake  County,  Indiana,  No. 

74Baroni  v.  Rosenberg  (CalApp),  19928;  see  197  Ind  475,  151  NE  390. 
282  P  508,  see  209  Cal  4,  284  P  1111.  See  also  Bodner  v.  LaFleur,  87  Ind 

75  Doyle  v.  Union  Trac.  Co.,  Cir-      App  291,  161  NE  696. 
cuit  Court,  Marion  County,  Indiana, 
No.  36044;  see  85  IndApp  62,  152 
NE877. 


§2625  INSTRUCTIONS — CIVIL  ACTIONS  632 

ant  must  sustain  by  a  preponderance  of  the  evidence,  which 
means  the  same  as  preponderance  of  evidence  as  I  have  defined 
it  to  you  on  the  issues  on  which  the  plaintiff  bears  the  burden 
of  proof.77 
Utah. 

Contributory  negligence  may  appear  from  the  plaintiff's  evi- 
dence, and,  if  it  does  so  appear  by  a  preponderance  of  the  evi- 
dence, the  plaintiff  may  not  recover.78 

§  2625.    Failure  of  party  to  testify  or  call  witness  or  produce  evi- 
dence* 
Arkansas. 

If  you  find  that  either  party  to  the  suit  has  withheld  any 
evidence  under  his  control,  the  law  presumes  that  such  evidence, 
if  introduced,  would  be  against  him.79 

California. 

(1)  It  is  a  rule  of  law  that  when  the  evidence  tends  to  prove 
a  material  fact  which  imposes  a  liability  on  a  party,  and  such 
party  has  it  in  his  power  to  produce  evidence  which  from  its 
very  nature  must  overthrow  the  case  made  against  him,  if  it 
is  not  founded  on  fact,  and  he  refuses  to  produce  such  evidence, 
the  presumption  arises  that  the  evidence,  if  produced,  would 
operate  to  his  prejudice  and  support  the  case  of  his  adversary.80 

(2)  If  and  when  you  should  find  that  it  was  within  the  power 
of  a  party  to  produce  stronger  and  more  satisfactory  evidence 
than  that  which  was  offered  on  a  material  point,  you  should  view 
with  distrust  any  weaker  and  less  satisfactory  evidence  actually 
offered  by  him  or  her  on  that  point.8 • 

Georgia. 

Where  a  party  has  evidence  in  his  power  and  within  his 
reach,  by  which  he  may  repel  a  claim  or  charge  against  him,  and 
omits  to  produce  it,  or,  having  more  certain  and  satisfactory 
evidence  in  his  power,  relies  on  that  which  is  of  a  weaker  and 
inferior  nature,  a  presumption  arises  that  the  charge  or  claim 
is  well  founded ;  but  this  presumption  may  be  rebutted.82 

Illinois. 

You  are  instructed  that  if  you  find  from  a  preponderance  of 
the  evidence,  under  the  instructions  of  the  court,  that  the 

77  Chambers  v.   West  Penn  For-          »°  Goss  v.  Pacific  Motor   Co.,  85 
warding  Co.,  Common  Pleas  Court,      CalApp  455,  259  P  455. 

Huron  County,  Ohio,  No.  15524.  *'  King  v.  Karpe,  170   CalApp2d 

78  Morgan     v.     Bingham     Stage      344,  338  P2d  979. 

Lines  Co.,  75  Utah  87,  283  P  160.  »2  Blanchard  v.    Ogletree,   41   Ga 

79  Saliba  v.  Saliba,  178  Ark  250,      App  4,  152  SE  116. 
11  SW2d  774,  61  ALR  1348. 
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defendants,  or  either  of  them,  was  guilty  of  one  or  more  of  the 
charges  of  negligence  set  forth  in  plaintiffs  complaint,  and  that 
at  and  before  the  happening  of  the  accident  the  plaintiff  was  in 
the  exercise  of  ordinary  care  for  her  own  safety,  and  if  you 
further  believe  that  the  defendants,  or  either  of  them,  had  avail- 
able and  subject  to  their  or  its  control  a  witness  or  witnesses 
who  saw  the  accident  in  question  or  any  part  of  it,  then  you 
are  instructed  that  the  failure  of  defendants,  or  either  of  them, 
to  call  such  witnesses  may  give  rise  to  a  presumption  [an  infer- 
ence] that  the  testimony  of  such  witness  or  witnesses,  if  pro- 
duced, would  have  been  unfavorable  to  such  defendant  or  de- 
fendants.83 

Indiana, 

The  court  instructs  you  that  there  has  been  some  evi- 
dence introduced  in  this  cause  as  to  the  possession  of  some 
records  which  are  in  the  possession  of  the  defendants  in  this 
case.  If  you  believe  by  a  fair  preponderance  of  the  evidence  that 
such  record  or  records  are  in  existence,  and  that  they  are  in  the 
exclusive  possession  of  the  defendants,  and  that  said  records 
contain  matters  that  are  pertinent  and  relevant  to  the  issues 
joined  in  this  cause,  and  that  they  would  explain,  or  tend  to 
explain,  any  of  the  matters  in  controversy  here,  and  that  it  is 
within  the  power  of  the  defendants,  by  the  exercise  of  a  reason- 
able effort,  to  produce  said  record  or  records  in  evidence,  and  the 
defendants  have  failed  and  neglected  to  produce  said  record  or 
records  in  evidence,  and  the  defendants  have  failed  and  neglected 
to  produce  the  same  in  evidence  for  the  inspection  of  the  jury, 
then  it  is  within  the  province  of  the  jury  to  determine  that 
said  books  of  records  contain  matters  that  are  prejudicial  to 
the  contention  of  the  defendants,  and  the  jury  would  be  war- 
ranted in  drawing  the  inference  that  said  records  contain 
matters  that  are  prejudicial  to  the  interests  and  the  contention 
of  the  defendants  in  this  cause.84 

Tennessee. 

The  failure  to  call  an  available  witness  possessing  peculiar 
knowledge  concerning  facts  essential  to  the  party's  cause,  direct 
or  rebutting,  or  to  examine  such  witness  as  to  the  facts  covered 

83  Petersen    v.    General    Rug    &  call  their  two  drivers,  and  failed  to 

Carpet  Cleaners,  333  IllApp  47,  77  show  their  unavailability. 

NE2d  58.  The   word  "presumption"   relates 

In  the  case  cited  it  was  held  the  more  properly  to  presumptions  of 

instruction  was  proper,  in  view  of  law,  while  the  word  "inference"  is 

defendants'  failure  to  offer  any  evi-  more    applicable    to    inferences    of 

dence,  when,  as  indicated  by  their  fact. 

counsel's  opening  statement,  it  was  84  Schafer  Co.  v.  Hoffman,  93  Ind 

clear   that   defendants   intended  to  App  201,  156  NE  715. 
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by  his  special  knowledge,  especially  if  the  witness  be  naturally 
favorable  to  the  party's  contention,  relying  instead  upon  the 
evidence  of  witnesses  less  familiar  with  the  matter,  gives  rise  to 
an  inference,  sometimes  denominated  a  "strong  presumption  of 
law,"  that  the  testimony  of  such  uninterrogated  witness  would 
not  sustain  the  contentions  of  such  party  in  the  suit.  This 
rule  applies  with  peculiar  force  to  a  party  to  a  suit  who  refuses 
to  testify,  and  it  is  applicable  to  F.  in  this  case.85 

Wisconsin. 

There  is  no  rule  of  law  which  excludes  the  testimony  of  an 
intelligent  child  of  the  age  of  the  plaintiff  in  this  case,  if 
he  be  found  to  be  of  sufficient  age  and  understanding.  The 
fact  that  plaintiff's  counsel  did  not  call  as  a  witness  and  offer  to 
give  the  testimony  of  this  plaintiff  is  a  fact  from  which  you 
may  draw  such  inferences  as  under  all  the  circumstances  of  the 
case  you  deem  proper.86 

§  2626.    Photographs  received  in  evidence. 

In  making  use  of  the  photographs  which  have  been  received 
in  evidence  you  should  bear  in  mind  the  difficulties  which  are 
known  to  us  all  of  correctly  reproducing,  by  means  of  the  camera, 
the  conditions  apparent  to  the  eye.  The  lens  of  the  camera 
is  not  a  perfect  substitute  for  the  eye,  because  of  difficulty  in 
reproducing  the  right  perspective,  and  photographs  often  pro- 
duce quite  a  different  impression  from  that  obtained  by  actual 
view.  Be  careful,  therefore,  to  use  the  photographs  with  caution 
and  properly.  So  used  they  are  proper  evidence.87 

§  2627.    Depositions. 
Connecticut. 

You  are  not  bound  to  believe  the  evidence  of  F.  contained  in 
his  deposition  any  more  than  you  would  be  bound  to  believe  his 
evidence  if  he  were  here  and  testified  from  the  witness  stand.88 

Illinois. 

You  should  give  the  same  fair  consideration  to  the  testimony 
in  depositions  that  you  would  give  to  such  testimony  if  it  had 
been  given  by  witnesses  in  open  court.89 

85  Fisher  v.   Travelers   Ins.    Co.,  87  Mitchell    v.    Raymond,    Circuit 

124  Tenn  450,  138  SW  316,  AnnCas  Court,   Lincoln   County,   Wisconsin; 

1912D,  1246.  see  181  Wis  591,  195  NW  855. 

8C  Kelly    v.    Southern    Wisconsin  88  Johnson  County  Sav.  Bank  v. 

R.  Co.,  Circuit  Court,  Dane  County,  Walker,  79  Conn  348,  65  A  132. 

Wisconsin;  see  152  Wis  328,  140  NW  **  Cobum  v.  Moline,  E.  M.  &  W. 

60,  44  LRA(NS)   487.  R.  Co.,  243  111  448,  90  NE  741,  134 

AmSt  377. 
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Indiana. 

Certain  depositions  have  been  read  to  you  as  a  part  of 
the  evidence  in  this  case.  A  deposition  is  a  form  that  is 
provided  by  law  among  other  things  for  the  taking  of  the  testi- 
mony of  witnesses  who  are  beyond  the  reach  of  the  subpoena  of 
the  court.  In  this  case,  for  instance,  this  court  could  not  have 
compelled  the  appearance  of  the  witnesses  who  have  testified, 
all  of  whom,  as  has  been  shown,  reside  in  Minnesota ;  therefore 
their  testimony  was  taken  under  oath  in  the  form  of  depositions, 
before  an  officer  authorized  by  law  to  take  such  depositions. 

You  are  instructed,  therefore,  that  you  will  give  the  same 
force  and  effect  to  the  testimony  of  each  of  the  witnesses  who 
testified  by  depositions,  that  you  would  give  to  such  witnesses 
if  they  had  appeared  personally  in  court  and  testified.00 

§  2628.    Testimony  at  former  trial  used  at  present  trial  in  ab- 
sence of  witness. 

On  a  former  trial  of  this  case  the  witnesses  H.  and  B.  were 
present  and  gave  their  testimony  in  open  court  before  the  jury 
as  other  witnesses  did;  the  questions  which  were  asked  them 
by  the  lawyers  on  each  side  and  their  answers  to  those  ques- 
tions were  taken  down  by  the  official  court  reporter  and  those 
questions  and  answers  have  been  read  to  you  on  the  present 
trial.  These  questions  and  answers  must  be  given  the  same 
consideration  by  this  jury  as  if  the  witnesses  had  been  present 
at  this  trial.91 

§  2629.    Consideration  and  effect  of  report  of  auditor  appointed 
by  court. 

We  are  now  to  inquire  what  that  loss  was  per  day.  In 
appointing  an  auditor  to  do  that,  the  law  gives  to  his  report  a 
presumption  of  prima  facie  accuracy  and  correctness.  Unless 
and  until  it  is  overcome  by  other  evidence  which  is  sufficient 
in  your  mind  to  overcome  it,  the  auditor's  report  stands  as  a 
proper  disclosure  and  an  accurate  disclosure  of  the  profits  during 
the  period  which  the  parties  recited  and  agreed  upon  under  this 
clause  in  the  second  paragraph  for  the  profits  for  the  period 
antedating  the  fire.92 

§  2630.    Purpose  and  effect  of  evidence  in  general. 

Arkansas. 

The  testimony  of  this  witness  must  not  be  considered  by 
you  as  testimony  bearing  on  the  merits  of  this  case  as  to  whether 

90  Jensen  v.  Lincoln  Nat  Life  Ins.  9I  Central  of  Georgia  R.   Co.  Y. 

Co.,  Circuit  Court,  Marion  County,  Holmes,  223   Ala   188,   184   S   875. 

Indiana,  No.  45357;  see  99  IndApp  d2  Newark  Fire  Ins.  Co.  v.  Bisbee 

397,  189  NE  169.  Linseed  Co.,  33  F2d  809. 
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$ 

or  not  the  plaintiff  W.  is  entitled  to  a  recovery,  but  you  will 
consider  it  only  on  the  point  relative  to  threats  made  by  the 
witness  against  R.,  if  any.93 

California. 

This  particular  piece  of  evidence  that  is  now  to  be  read  to 
the  jury  may  be  considered  as  evidence  against  the  defendant 
E.,  but  is  to  be  disregarded  by  you  and  not  by  you  considered  as 
evidence  against  the  B.  D.  Co.94 

Michigan. 

The  evidence  in  the  case  was  given  to  place  you  in  the  situa- 
tion of  the  defendant  and  to  see  the  situation  there  that  sur- 
rounded defendant,  with  all  the  other  circumstances  and  con- 
ditions and  facts,  so  that  you  can  take  it  all  into  consideration 
as  to  the  parties  up  there,  both  defendant  and  the  plaintiff  and 
her  husband.  The  evidence  is  put  into  the  case  so  as  to  place 
you,  as  far  as  it  may  be,  there  at  the  place  and  time  yourselves, 
to  then  say  under  your  oaths  whether  it  has  been  proved  here 
by  a  preponderance  of  the  evidence  that  defendant  did  not  do 
what  an  ordinarily  careful  and  prudent  man  would  have  done 
under  the  circumstances,  because  the  law  says,  and  I  instruct 
you,  that  the  proof  of  the  accident  standing  alone  is  not  proof 
of  negligence.95 

§  2631.    Credibility  of  witnesses  generally.96 

District  of  Columbia. 

I  will  say  to  the  jury  that  these  questions  were  put  to  this 
witness  for  the  sole  purpose  of  making  you  the  judges  of 
whether  or  not  he  has  any  bias  in  his  testimony.  You  are  the 
sole  judges  of  the  credibility  of  all  these  witnesses.  Counsel 
have  been  permitted  considerable  leeway  in  the  questions  which 
they  ask,  but  it  is  for  you  to  determine  what  weight  you  are 
going  to  give  to  the  testimony  of  any  witness.97 

Florida. 

The  evidence  is  offered  to  impeach  the  testimony  of  Engineer 
K.  as  to  the  signature  of  the  conductor,  and  is  to  be  received 
by  you  gentlemen  for  that  purpose  or  those  two  purposes  and 
no  other.98 

93  Bankers'  Fire  Ins.  Co.  v.  Wil-          9e  See  also  §  2567,  supra. 
Hams,  176  Ark  1188,  5  SW2d  916.  97  Paxson  v.  Davis,  65  F2d  492. 

94  Olden  v.  Babicora  Dev.  Co.,  107          98  Metropolitan  Life    Ins.   Co.    v. 
CalApp  399,  290  P  1062.  Main,  90  Fla  1,  107  S  440. 

95Jolman   v.   Alberts,   192   Mich 
25,  158  NW  170. 
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§  2632.    Previous  inconsistent  statements  of  witness. 

(1)  In  case  it  be  shown  by  the  evidence  to  your  satisfaction 
that  any  witness  has  at  some  other  time,  made  statements 
contrary  to  his  or  her  testimony  given  on  this  trial,  you  should 
take  that  into  consideration  in  deciding  upon  the  credibility  of 
the  witness  and  upon  the  weight  of  his  or  her  testimony. 

Such  contradictory  statements  made  at  some  other  time  by 
any  other  person  than  plaintiffs  are  not  to  be  considered  as 
any  proof  of  the  truth  of  such  contradictory  statements  but  are 
only  to  be  used  in  testing  the  credibility  of  the  witness  in  his 
or  her  testimony  given  on  this  trial.*9 

(2)  Some  testimony  has  been  given  to  the  effect  that  the 
witness  EL  L.  on  two  occasions  after  the  fire  occurred,  made 
statements  as  to  the  origin  of  the  fire  which  are  contradictory 
of  his  evidence  given  on  the  witness  stand.    This  testimony  as 
to  his  alleged  statements  was  received  only  on  his  credibility 
here.    A  witness  who  makes  contradictory  statements  off  the 
witness  stand  is  not  worthy  of  the  same  belief  as  other  wit- 
nesses.    But  the  jury  must  bear  in  mind  that  this  testimony 
of  H.  L/s  contradictory  statements  bears  only  on  his  credibility. 
It  does  not  tend  to  show  that  the  fire  was  started  from  the 
locomotive. ' 

§  2633.    Witness  convicted  of  crime. 

Indiana. 

The  defendant  testified  on  cross-examination  that  she  was 
convicted  in  the  juvenile  court  of  this  county  of  contributing 
to  the  delinquency  of  the  H.  children.  This  evidence  will  be 
considered  by  you  only  as  affecting  the  credibility  of  the  de- 
fendant and  not  as  establishing  or  as  tending  to  establish  any 
wrong-doing  on  her  part.2 

Wisconsin. 

It  has  been  shown  that  the  witness  G.  M.  has  heretofore 
been  convicted  of  the  offense  commonly  termed  "speeding,"  that 
is,  driving  at  an  unlawful  rate  of  speed.  This  evidence  was 
received  solely  because  it  bears  on  the  credibility  of  the  witness 
G.  M.,  and  for  no  other  purpose.  The  law  assumes  that  a  witness 
who  has  been  convicted  of  crime  may  not  be  considered  as 
credible  as  one  who  has  not  been  so  convicted.  You  have  a 
right  to  take  the  fact  of  conviction  into  consideration  in  deciding 

99  Thiel  v.  Knelling,  Circuit  Court,  2  Hoffbauer  v.  Leukhardt,  Circuit 
Marathon  County,  Wisconsin.  Court,  Marion  County,  Indiana,  No. 

1  Witzerling    v.    R.    Connor    Co.,      34416. 
Circuit    Court,    Marathon     County, 
Wisconsin. 
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what  weight  and  credit  you  will  give  to  the  testimony  of  G.  M. 
You  should  not  consider  it  for  any  other  purpose.3 

§  2634.    Reputation  as  to  morality  and  chastity. 

Evidence  has  been  introduced  in  this  case  concerning  the 
reputation  of  the  relatrix,  H.  E.,  as  to  morality  and  chastity. 
This  evidence  has  been  admitted  for  your  consideration  only 
as  it  applies  to  the  credibility  of  the  relatrix  and  not  for  the 
purpose  of  establishing  the  existence  or  nonexistence  of  the 
question  of  the  paternity  of  the  relatrix'  child.  You  will  there- 
fore only  apply  such  testimony  as  it  assists  you  in  determining 
whether  or  not  the  relatrix  is  truthful  and  entitled  to  credit 
concerning  the  statements  she  has  made  upon  the  witness  stand, 
and  not  as  to  establishing  any  material  fact.4 

§  2635.    Memoranda  used  by  witness  to  refresh  recollection 

of  matters  testified  to. 

Since  the  plaintiff's  memorandum  book  which  has  been  pro- 
duced here  in  evidence  may  be  considered  by  the  jury  as  im- 
portant I  think  I  should  give  you  a  word  of  caution.  The  entry 
made  by  the  plaintiif  in  this  book  is  to  be  considered  as  a  mere 
memorandum  made  for  his  own  use  and  to  aid  his  recollection. 
He  has  a  right  to  refer  to  it  for  the  purpose  of  accurately  re- 
calling the  facts  which  occurred  between  him  and  the  defendant, 
but  the  memorandum  is  not  independent  evidence  of  the  facts 
and  does  not  in  itself  bind  the  defendant.8 

§  2636.    Other  conversations  and  conduct  to  show  malice  in 

action  for  slander.6 

§  2637.    Amount  of  indebtedness. 

Under  the  undisputed  evidence  in  this  case,  the  plaintiffs  are 
indebted  to  the  defendant,  on  account  of  the  purchase-price  of 
the  automobile  in  question,  the  sum  of  $2,1557 

§  2638.    Previous  injuries  to  show  notice  of  defect  in  side- 
walk.8 

3  Mitchell    v.    Raymond,    Circuit         6  See  §  2118,  supra. 

Court,   Lincoln   County,   Wisconsin;  7  Motor    Sales    Corp.   v.    Whaley, 

see  181  Wis  591,  195  NW  855.  20  AlaApp  £5,  101  S  475. 

4  State  ex'  rel.   Eaks  v.  Askren,  See  also  Orr  v.  Read  Phosphate 
Circuit  Court,  Marion  County,  Indi-  Co.,  215  Ala  562,  112  S  145. 

ana,  No.  732.  *  gee  §  3006,  infra, 

*  Buehler  v.  Moller,  Circuit  Court, 
Lincoln  County,  Wisconsin, 
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§2639.    Defendant's  testimony  considered  in  determining 

his  sanity* 

You  may  consider  the  testimony  of  the  defendant  himself 
in  this  case,  whether  intelligent  or  otherwise,  whether  rational 
or  otherwise,  in  determining  whether  he  was  insane  or  not® 

§  2640.    Conduct  and  character  of  plaintiff  as  mitigation  of 

damages  in  action  for  libel.10 

§  2641.    Intoxication  of  plaintiff's  companion  at  time  of  ac- 
cident. 

Evidence  has  been  introduced  touching  the  sobriety  of  the 
plaintiff's  companion  at  the  time  of  the  accident.  Whatever 
the  fact  may  be  as  to  that,  it  in  no  way  affects  the  plaintiff's 
rights  or  the  existence  or  nonexistence  of  defendant's  alleged 
negligence.  You  will  therefore  not  permit  said  companion's 
physical  condition  at  the  time,  to  prejudice  you  in  any  way  as 
to  the  merits  of  this  case  so  far  as  it  affects  either  the  negli- 
gence of  defendant  or  the  contributory  negligence  of  plaintiff,11 

§  2642.    Nature  of  injuries  from  which  decedent  died. 

If  you  find  that  H.  E.,  the  decedent,  in  this  case,  bruised  his 
feet  by  repeatedly  dismounting  from  a  tall  horse,  dropping  from 
the  horse  to  the  pavement,  you  may  find  that  such  bruising  was 
a  violent  and  external  injury  within  the  meaning  of  the  law 
governing  police  pensions.12 

§  2643.    Retraction  of  confession  in  criminal  case. 

Certain  evidence  has  been  admitted  quoting  one  D.  W.  after 
his  confession  of  guilt  in  the  Criminal  Court  of  Marion  County 
as  denying  his  guilt  and  repudiating  his  said  confession  of  guilt 
in  uttering  a  certain  forged  check.  This  evidence  was  admitted 
for  and'  will  be  considered  by  you  only  as  going  to  the  credibility 
and  the  truthfulness  of  the  said  D.  W.  in  entering  his  plea  of 
guilty  to  the  charge  of  forgery  and  will  not  be  considered  as 
establishing  the  fact  either  that  he  did  or  that  he  did  not  forge 
this  check.13 

§  2644.    Life  expectancy  of  plaintiff. 

Evidence  has  been  introduced  showing  the  expectancy  of 
life  of  the  plaintiff.  This  may  be  considered  by  you  as  showing 

*  Parke  v.  Dennard,  218  Ala  209,  12  Eads  v.  Trustees  of  Police  Pen- 

118  S  396.  sion    Fund,    Circuit   Court,    Marion 

1  °  See  §  2134,  supra.  County,  Indiana,  No.  46667, 

1  *  Deatrick  v.  Indianapolis  Street  *3Koby  v.  Fletcher  Sav.  &  Trust 

R.  Co.,  Circuit  Court,  Marion  County,  Co.,  Circuit  Court,  Marion  County, 

Indiana,  No.  41954.  Indiana,  No.  43190. 
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the  probable  duration  of  the  plaintiff's  life  on  the  question  of 
compensation  for  only  those  permanent  injuries  which  you  may 
find  from  the  evidence  plaintiff  sustained  in  the  accident  in 
question.14 

§  2645.    Death  certificate. 

There  has  been  offered  in  evidence  the  death  certificate  filed 
by  the  attending  physician  in  Illinois.  Under  the  statutes  of 
Indiana  and  Illinois,  this  death  certificate  constitutes  prima  facie 
evidence  that  the  plaintiff's  decedent  died  of  diabetes  and  you 
should  find  that  such  is  the  fact,  unless  you  also  find  that  the 
prima  facie  case  so  made  has  been  overcome  by  other  evidence 
introduced  in  the  case. !  5 

§  2646,    Assignment  of  lease. 

The  original  lease  between  plaintiff  and  defendants  B.  and 
B.,  also  a  purported  assignment  of  that  lease  from  defendants 
B.  and  B.  to  defendant  G.,  has  been  introduced  in  evidence.  I 
instruct  you  that  the  latter  assignment  contract  can  in  no  way 
whatever  affect  the  rights  of  plaintiff  T.  under  his  lease  with 
the  defendants  B.  and  B.,  and  whatever  relationship  may  have 
been  established  between  the  defendants  B.  and  B.  on  the  one 
hand,  and  defendant  G.  on  the  other,  cannot  be  taken  either 
to  enlarge  or  restrict  the  rights  of  plaintiff  T.  under  his  said 
contract. !  6 

§  2647.    Extracts  from  books  on  medical  science. 

Some  extracts  from  a  book  on  medical  science  have  been  read 
in  your  hearing  during  the  cross-examination  of  certain  of  the 
witnesses.  But  I  instruct  you  that  what  was  read  from  such 
books  is  not  in  any  sense  to  be  treated  or  accepted  as  evidence 
of  what  was  therein  stated;  such  use  of  the  book  upon  cross- 
examination  of  the  witness  being  permitted  only  for  the  pur- 
pose of  enabling  the  jury  to  judge  of  the  knowledge  and  learning 
possessed  by  the  witness,  in  determining  the  weight  and  credi- 
bility of  the  sworn  testimony  given  by  such  witness. f  7 

§  2648.    Value  of  goods  to  determine  probability  of  terms  of 

sale. 

Some  evidence  was  received  on  this  trial  respecting  the  value 
of  the  six  horses  which  the  plaintiff  -actually  received,  as  well  as 
the  value  of  the  three  horses  inquired  about  in  the  first  four 

1 4  Fahey  v.  Street,  Circuit  Court,  !  6  Thornton  v.  Geis,  Circuit  Court, 
Marion  County,  Indiana,  No.  45335.  Marion  County,  Indiana,  No.  35019. 

1 5  Donaldson  v.  Washington  Hotel,  1 7  Herring  v.  Sharp,  Circuit  Court, 
Circuit  Court,  Marion  County,  Indi-  Marion  County,  Indiana,  No.  41327. 
ana,  No.  35331. 
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questions  of  the  verdict.  This  evidence  of  the  value  of  all  the 
horses  was  received  solely  as  bearing  upon  the  probability  or 
improbability  of  the  terms  of  sale  being  as  the  plaintiff  contends 
they  were,  and  should  not  be  considered  by  you  for  any  other 
purpose. ' 8 

§  2649.    Written  proof  of  death  furnished  to  insurer. 

There  has  been  presented  for  your  consideration  as  evidence 
in  this  cause,  a  document  purporting  to  constitute  the  proofs  of 
the  death  of  M.  E.  This  document  was  admitted  in  evidence 
for  the  purpose,  and  only  for  the  purpose,  of  proving  that  the 
provisions  of  the  insurance  contract  as  to  furnishing  the  de- 
fendant with  proofs  and  notice  of  death  of  the  decedent  had 
been  complied  with.  There  are  certain  facts  stated  in  this 
document,  but  I  charge  you  that  the  document  must  not  be 
considered  by  you  as  evidence  of  truth  of  such  facts.19 

§  2650.     Opinion  of  judge  as  to  facts.20 
California. 

It  is  the  jury's  duty,  unaided  by  any  suggestion  of  the  court, 
to  pass  upon  all  questions  of  fact.  The  jury  are  to  understand 
that  the  court  in  no  manner  expresses,  or  desires  to  express,  an 
opinion  that  any  disputed  fact  has  been  or  has  not  been  proved. 
With  the  questions  of  fact  the  court  had  nothing  to  do.  The 
jury  should  determine  such  matters  for  themselves.2* 

Connecticut. 

While  I  do  not  undertake  to  say  to  you  as  a  matter  of  law 
that  a  child  of  the  age  of  this  plaintiff  could  not  under  any  cir- 
cumstances be  guilty  of  contributory  negligence,  you  probably 
will  not  have  much  difficulty  in  determining  whether  or  not 
a  child  of  five  years  of  age  could  be  expected  to  have  an  apprecia- 
tion of  the  danger  involved  in  touching  or  coming  in  contact  with 
a  broken  wire  lying  on  the  sidewalk  because  the  same  might 
be  charged  with  electricity.22 

Idaho. 

You  are  not  to  allow  yourselves  to  be  influenced  by  any  opinion 
you  think  that  the  court  has  formed  upon  any  fact  in  this  case. 
The  court  has  not  intended  to  express  any  opinion,  and  if  you 

1 8  Gunsten  v.  Green,  Circuit  Court,  See   also   Metropolitan   Life   Ins. 
Portage  County,  Wisconsin;  see  154  Co.  v.  Peoples  Trust  Co.,   177   Ind 
Wis  69,  142  NW  261,  46  LRA(NS)  578,  98  NE  513,  41  LRA<NS)  285. 
212.  2a  See  also  §  2723,  infra. 

19  Jensen  V.Lincoln  Hut.  Life  Ins.  2I  Musante  v.    Guerrini,   125   Cal 
Co.,   Circuit  Court,  Marion  County,  App  556,  13  P2d  965. 

Indiana,  No.  45357.  22  Morro  v.   Brockett,  109   Cann 

87,  145  A  659. 
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should  have  gathered  that  the  court  have  any  opinion  whatever 
upon  any  fact  in  this  case,  you  will  disregard  that,  because  you 
are  the  sole  judges  of  the  facts.23 

Illinois. 

(1)  You  are  the  sole  judges  of  the  questions  of  fact  in  this 
case,  and  the  court  does  not,  by  any  instructions  given  to  you 
in  this  case,  intend  to  instruct  you  as  to  how  you  should  find 
any  question  of  fact  in  this  case.24 

(2)  In  this  case  the  court  has  not  expressed,  and  does  not 
in  any  of  these  instructions  express,  any  opinion  on  the  facts 
of  the  case,  or  upon  the  credibility  or  want  of  credibility  of  any 
witness.    The  facts  must  be  decided  by  you  from  the  testimony 
which  is  received  in  open  court.    Offered  testimony,  to  which 
objection  was  sustained,  or  which  was  stricken  out  by  order  of 
the  court,  is  not  before  you  and  should  not  be  considered  in 
arriving  at  your  verdict.    Statements  of  counsel  for  either  side, 
if  any,  which  are  unsupported  by  the  testimony,  or  which  are 
irrelevant  to  this  case,  should  not  be  considered.    The  instruc- 
tions given  you  by  the  court  are  to  be  considered  as  a  series. 
The  court  has  not  expressed  an  opinion  on  the  facts,  and  has 
not  expressed  an  opinion  on  the  credibility  or  character  of  any 
witness,  and  the  court  has  no  right  to  do  so,  and  if  you  over- 
heard anything  said  between  the  court  and  counsel  in  discussing 
questions  of  law  or  otherwise,  you  should  not  consider  anything 
but  the  evidence  introduced  before  you  and  the  law  as  laid  down 
in  the  instructions  of  this  court.25 

Indiana. 

The  fact  that  the  court  gives  you  an  instruction  on  the 
subject  of  plaintiff's  damages  or  that  defendant's  counsel  has 
discussed  such  subject,  is  not  to  be  taken  by  you  as  any  intima- 
tion by  the  court,  or  as  any  admission  by  the  defendant,  that 
the  plaintiff  was  injured,  or  sustained  damages,  or  that  the  de- 
fendant is  liable  for  the  damages  complained  of.26 

Michigan. 

I  express  no  opinion  in  regard  to  any  fact  in  the  case.  The 
issues  of  fact  are  for  you  to  decide,  taking  the  law  as  the  court 

23  Seamons  v.  Spackman,  81  Idaho  jected    that   the   word    "testimony" 
361,    341    P2d    442;    Gayhart    v.  included    only    oral    evidence.     The 
Schwabe,  80  Idaho  354,  330  P2d  327.  reviewing  court,  however,  held  the 

24  South  Chicago  City  Ry.  Co.  v.  instruction  unexceptionable  even 
McDonald,  1%  111  203,  63  NE  654.  with  the  word  "testimony,"  as  the 

25  Fitzgerald   v.   Benner,   219   111  concluding  sentence  directs  the  jury 
485,  76  NE  709.  The  second  sentence  not  to    consider   anything   but    the 
of  this  instruction,  as  given,  was:  evidence  introduced  before  them. 
"The  facts  must  be  decided  by  the  26  Czerwinski  v.   Green,  Superior 
jury  from  the   testimony  which  is  Court,   Lake    County,   Indiana,   No. 
received  in  open  court."   It  was  ob-  20386. 
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gives  it  to  you.    Determine  the  questions  of  fact  from  the  evi- 
dence and  render  your  verdict  accordingly.27 

Missouri. 

You  are  further  instructed  that  the  court  does  not  mean  to 
assume  as  true  or  establish  any  of  the  matters  mentioned  or 
referred  to  in  the  instructions,  but  leaves  you  to  determine  from 
the  evidence  whether  or  not  such  matters  have  been  established 
as  facts  by  the  evidence.28 

New  York. 

You  are  not  to  allow  yourselves  to  be  influenced  by  any  opin- 
ion which  you  may  think  I  have  formed  upon  any  facts  in  this 
case.  I  have  not  intended  to  express  any  opinion;  and  if  you 
should  have  gathered  that  I  have  any  opinion  whatever  on  any 
fact,  you  will  disregard  that,  because  you  are  the  sole  judges 
of  the  facts,  and  my  opinion  is  not  to  be  taken  by  you.29 

Ohio. 

Sometimes  jurors  erroneously  get  the  impression  that  the 
judge  is  attempting  to  indicate  his  opinion  on  the  questions  of 
fact  to  be  decided  by  the  jury,  by  statements  made  by  the  judge 
during  the  progress  of  the  trial. 

This  is  not  the  fact.  The  court  has  neither  the  desire  nor  the 
right  to  interfere  by  such  an  intimation,  or  otherwise.  It  is 
solely  the  jury's  province  to  judge  the  facts.  So  far  as  you  are 
concerned,  the  judge  has  no  opinion  on  the  matters  to  be  decided 
by  you.  You  are  not  to  infer  from  anything  which  I  said  or  say 
in  this  trial,  whether  in  ruling  upon  objections  made  by  counsel, 
or  in  giving  instructions  on  law,  or  otherwise,  that  I  was  or  am 
thereby  attempting  to  indicate  my  opinion  on  any  questions  of 
fact.  . . . 

During  this  trial,  counsel  made  objections  to  the  introduc- 
tion of  testimony.  It  is  the  duty  of  the  judge  to  see  that  all 
proper  testimony  is  admitted  and  goes  to  the  jury;  and  to  ex- 
clude from  the  jury  such  testimony  as  is  not  proper  under  the 
law  for  them  to  consider.  You  must  not  consider  the  rulings  of 
the  court  in  any  way  whatever  except  as  an  endeavor  on  the 
part  of  the  court  to  have  submitted  to  you  all  testimony  that  it  is 
proper  for  you  to  hear.30 

27  Zylstra  v.  Graham,  244  Mich  30  Bishop   v.   Trammel,    Common 
319,  221  NW  318.  Pleas  Court,  Cuyahoga  Comity,  Ohio, 

28  Jackson  v.   Maiden    (MoApp),  Nos,  677,  351;  677,  352.  Kindly  sttb- 
72  SW2d  850,  mitted   by   Judge   Earl   E.   Hoover, 

29  Stokes     v.     Morning     Journal  Common     Pleas    Court,     Cuyahoga 
Assn.,  72  AppDiv  184,  76  NYS  429.  County,  Ohio. 
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§  2651.    Exclusion  of  evidence  or  questions  from  consideration.3 ! 
Indiana. 

(1)  The  second  paragraph  of  the  complaint  in  this  cause 
has  been  dismissed  and  you  will  therefore  consider  only  such 
evidence  as  may  tend  to  prove  or  disprove  the  material  allega- 
tions contained  in  the  first  paragraph  of  complaint  and  the  sec- 
ond paragraph  of  the  answer  of  the  defendant  as  the  same  may 
apply  to  the  averments  in  said  first  paragraph  of  complaint.32 

(2)  There  has  been  some  evidence  introduced  referring  to 
a  controversy  between  the  parties  in  question,  over  a  contract 
of  earlier  date  than  the  one  before  you.    I  instruct  you  that  the 
merits  of  this  prior  controversy  have  nothing  to  do  with  this 
case  and  you  will  not  consider  that  at  all  except  to  consider  from 
all  the  evidence  in  the  case,  whether,  if  there  was  a  settlement 
of  the  earlier  controversy,  this  controversy  was  also  included  in 
it  and  the  parties  in  that  manner  made  a  full  and  complete 
adjustment  of  all  their  disputes  existing  at  that  time.33 

(3)  If  you  find  from  the  evidence  that  at  the  time  the  trade 
in  controversy  was  contemplated,  there  was  a  mortgage  on  the 
furniture  and  fixtures  of  the  company  operating  the  picture 
show,  and  you  further  find  that  the  plaintiff,  at  the  time  of 
acquiring  the  stock  in  this  company,  knew  of  the  existence  of 
this  mortgage,  then  I  instruct  you  that  the  fact,  if  it  is  a  fact, 
that  the  furniture  and  fixtures  were  taken  by  the  mortgage  in 
a  replevin  suit  on  account  of  the  default  in  payment  of  the  in- 
debtedness secured  by  this  mortgage,  is  of  no  consequence,  and 
should  not  be  considered  by  you  in  reaching  your  verdict.34 

Michigan. 

I  shall  hold  that  this  ordinance  was  a  valid  and  subsisting 
one  at  the  time  the  contract  was  made,  and  the  verdict  of  the 
jury  should  be  for  the  defendant,  "No  cause  of  action."38 

Mississippi. 

The  court  instructs  the  jury  to  find  for  the  defendant  under 
the  fifth  count  in  the  declaration.36 

31  See  also  §2473  ff.,  supra.  3*  Knack  v.  Velick  Scrap  Iron  & 

32Danforth  v.  Blickman,   Circuit  Machinery  Co.,  219"  Mich   573,  189 

Court,  Marion  County,  Indiana,  No.  NW  54. 

39029-  36  Gulf,  M.  &  N.  R.  Co.  v.  Hardy, 

33  Barker  v.  Elkins,  Circuit  Court,  151   Miss  131,  117  S  536,   61  ALR 
Marion  County,  Indiana,  No,  33108.  1073. 

34  Thompson    v.    Truitt,    Circuit 
Court,  Marion  County,  Indiana,  No. 
39166. 
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§  2652.    Exclusion  of  evidence  generally. 

Alabama. 

(1)  I  charge  you  that  the  deed  executed  by  I.  M.  L.  and 
wife  to  T.  BL  R.  on  December  29,  19—,  is  not  part  of  the  evi- 
dence in  this  cause.37 

(2)  I  have  admitted  evidence  all  the  way  through  on  the 
idea  that  the  three  counts  were  in,  but,  of  course,  the  third  count 
being  stricken  with  reference  to  malicious  prosecution,  evidence 
that  is  peculiarly  applicable  to  that  phase  of  the  matter  is  with- 
drawn from  your  consideration.38 

(3)  Before  we  go  further  in  the  testimony,  before  noon  I 
admitted  in  evidence  over  the  objection  of  plaintiff  in  this  case, 
testimony  which  tended  to  show  that  on  previous  occasions  the 
plaintiff  in  this  case  had  been  seen  stealing  or  taking  goods 
from  this  store.    The  court  is  of  the  opinion  now,  after  more 
mature  deliberation,  that  that  evidence  should  not  have  been 
admitted.    So,  I  am  saying  to  you,  now,  as  emphatically  as  it  is 
possible  for  me  to  say,  that  you  must  not  consider  that  testi- 
mony tending  to  show  that  on  previous  occasions  this  man  was 
seen  taking  goods  or  groceries  from  this  store  without  paying 
for  them.    You  recall  that  testimony  of  the  witness  who  testi- 
fied that  on  some  other  occasions  he  had  been  seen  taking  some 
goods  from  the  store.    The  court  is  of  the  opinion  that  that  is 
not  competent  and  should  not  have  been  admitted  in  the  first 
instance,  and  the  court  regrets  that  it  did  let  it  go  in  and  after 
realizing  the  fact  that  it  was  error,  I  feel  it  my  duty,  now,  to 
eliminate  it  from  your  deliberation,  and  I  tell  you  emphatically 
that  you  must  not  consider  this  testimony.3® 

Louisiana. 

Understand,  gentlemen,  what  I  am  ruling  out  are  all  state- 
ments made  by  the  defendant  to  this  witness.40 

Michigan. 

Now,  I  say  to  you  in  that  connection  that  if  you  find  from 
the  evidence  that  E.  testified  over  objections  to  any  fact  that 
if  true,  was  equally  within  the  knowledge  of  Mrs.  O.,  deceased, 
then  you  will  disregard  R.'s  testimony  on  that  point  or  as  to 
that  fact,  for  it  would  not  be  competent.4  f 

Mississippi. 

I  have,  since  yesterday,  spent  considerable  thought  about 

this  matter,  and  I  now  hereby  instruct  you  gentlemen  that  in 

37  McDowell    v.    Hutto,   223    Ala  40  State  v.  Mitchell,  168  La  454, 

307,  135  S  322.  122  S  579. 

3 s  Southern  R.   Co.  v.   Hall,   209  4I  Olmsted    v.    Sober,    251    Mich 

Ala  237,  %  S  73.  688,  232  NW  353. 

39  Great  Atlantic  &  Pacific  Tea 
Co.  v.  Smalley,  26  AlaApp  176,  156 
S  639. 
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considering  the  testimony  in  this  case  of  Dr.  D.  you  will  exclude 
from  your  consideration  of  this  case  the  testimony  of  Dr.  D. 
relative  to  the  mental  condition  of  this  man  at  the  time  he  was 
there  and  wrote  this  will ;  this  is  not  intended  to  cover  anything 
other  than  his  testimony  relative  to  his  mental  condition,  and 
you  will  not  consider  the  testimony  touching  his  mental  con- 
dition.42 

Texas. 

In  response  to  the  question  asked  the  witness  on  the  stand 
she  gave  an  answer  as  to  whom  she  gave  the  statement.  [Ques- 
tion and  answer  read.]  Gentlemen,  the  witness  inadvertently 
answered  the  question  without  any  intention  of  disregarding 
the  law  in  the  case.  The  jurors  are  sworn  to  try  this  case 
according  to  the  law  and  the  evidence,  not  according  to  who 
might  or  might  not  be  a  party. 

I  am  sure  you  will  act  in  deference  to  that  oath,  that  is  the 
way  you  will  decide  it.  I  instruct  you  not  to  consider  that 
answer.  In  arriving  at  your  verdict  you  will  not  take  that  an- 
swer into  consideration,  either  for  or  against  either  side.43 

Washington. 

The  last  remark  of  the  witness  was  not  material  in  the  case ; 
I  mean  the  remark  to  the  effect  that  respondent  would  do  every- 
thing he  could  for  the  little  boy,  and  that  they  would  take  care 
of  him.  That  remark  was  not  material  and  if  you  consider  it  or 
any  word  in  it,  the  last  remark,  then  you  are  simply  considering 
what  is  not  in  the  case  and  being  influenced  by  something  that 
is  not  proper  and  not  according  to  these  people  a  fair  trial.44 

Wisconsin. 

In  this  case,  during  the  testimony  of  the  defendant  H.  C., 
some  questions  were  asked  of  this  defendant  as  to  whether  or 
not  she  had  been  convicted  of  the  crime  of  adultery  in  the  city 
of  Chicago,  and  thereupon  an  instrument  was  offered  in  evidence 
which  counsel  for  the  plaintiff  asserted  was  a  certificate  of  con- 
viction for  adultery.  The  court  has  examined  this  instrument, 
and  advises  you  and  instructs  you  that  this  instrument  is  not 
a  certificate  of  conviction  of  adultery,  and  the  statement  in  that 
regard  was  not  true,  and  you  are  further  instructed  that  you 
are  to  entirely  disabuse  your  mind  of  any  consideration  of  that 
question.  In  a  civil  action,  it  is  often  permitted,  to  test  out  the 
credibility  of  a  witness,  to  ask  him  with  regard  to  the  com- 
mission of  prior  offenses  or  convictions  of  prior  offenses.  That 
does  not  go  to  the  question  of  the  merits  of  the  case,  however,  at 

42  Dabbs  v.  Richardson,  137  Miss  44  Libbee  v.  Handy,  163  Wash  410, 
789,  102  S  769.  1  P2d  312. 

43Jimmie    Guest    Motor    Co.    v. 
Olcott   (TexCivApp),  26  SW2d  373. 
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all,  but  is  permitted  in  some  cases  merely  that  the  jury  may  use 
that  in  testing  the  credibility  of  that  particular  witness.  The 
issues  here  have  nothing  to  do  with  the  conviction  of  a  prior 
offense.  You  are  so  instructed.45 

§  2653.    Jury  not  to  consider  evidence  rejected  by  judge 

South  Carolina. 

You  are  sworn  to  try  the  case  according  to  the  law  and  the 
evidence.  That  is  the  evidence  as  to  this  case,  and  there  is  no 
evidence  as  to  this  case  except  that  which  was  admitted  here 
as  competent  evidence,  which  is  the  subject  of  your  considera- 
tion. If  there  is  any  evidence  offered  here  which  the  court  has 
ruled  out  as  incompetent,  leave  that  out  of  your  consideration  in 
this  case.  Disregard  it  and  rest  your  verdict  on  that  evidence 
and  that  evidence  alone  which  is  admitted  here  as  competent. 
Because  the  court  is  responsible  for  the  law,  the  court  is  respon- 
sible and  will  answer  for  any  error  it  will  make.  The  court  can 
not  answer  for  any  error  that  the  jury  may  make.46 

Wisconsin. 

I  want  to  call  your  attention  to  only  one  thing  in  respect 
to  the  evidence.  Some  evidence  was  received  here  that  was 
purely  hearsay,  I  struck  out  a  part  of  it  and  explained  to 
you  at  the  time  that  hearsay  evidence  does  not  constitute  com- 
petent evidence.  I  want  you  to  bear  that  in  mind  in  consider- 
ing your  verdict.  Rumor  that  something  was  the  fact  is  not 
any  evidence  of  the  fact  Common  understanding  through  the 
village  that  plaintiff  was  working  at  the  defendant's  place  is  not 
any  proof  that  is  receivable  in  any  court.  That  is  mere  hearsay. 
So  likewise  any  statement  made  by  the  plaintiff  to  a  third  per- 
son back  in  the  past  that  she  worked  for  the  defendant  at  such 
and  such  a  time  is  not  receivable  as  evidence  here  because  it 
was  not  made  under  oath  and  is  a  self-serving  declaration,  and 
should  be  disregarded  by  the  jury.  It  adds  nothing  at  all  to 
her  statement  here  in  court  under  oath  that  she  worked  at 
that  time.  Bear  in  mind  that  all  such  hearsay  evidence  should 
be  left  out  of  consideration.47 

§  2654.    Particular  facts  an  question  of  competency  of  mar- 
ried woman  to  contract.48 

§  2655.    Particular  facts  on  question  of  value  of  land. 

Upon  the  cross-examination  of  the  defendants'  witnesses  coun- 
sel for  the  state  were  permitted  to  inquire  the  price  at  which 

4«Corti  v.  Cooney,  191  Wis  464,         47  Nelson  v.   A.   H.    Stange   Co., 

211  NW  274  Circuit  Court,  Lincoln  County,  wis- 

4  e  Parker  v  Simmons,  163  SC  42,      consin;   see  137  Wis  309,  118  NW 

161  SEm 
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lands  adjoining  the  N.  lands  were  purchased  by  the  state  as 
a  part  of  the  site  for  an  institution.  You  are  instructed  that 
I  now  withdraw  from  your  consideration  all  of  said  testimony 
relative  to  the  price  for  which  the  state  purchased  other  lands. 
You  are  totally  to  disregard  such  testimony.  You  are  instructed 
not  to  rely  upon  it  as  criterion  or  guide  in  determining  the 
value  of  the  lands  in  suit.  You  will  be  guided  solely  by  other 
testimony,  excluding  altogether  from  your  consideration  the  tes- 
timony herein  referred  to.49 

§  2656.    Children  not  sent  to  hospital  by  public  officer. 

It  does  not  appear  in  this  case  that  there  was  any  one  pre- 
tending to  act  as  a  public  officer  ordering  or  compelling  the 
father  to  let  these  children  go  to  the  hospital.  I  say  that  be- 
cause you  might  infer  that  there  was  some  evidence  of  authority 
exercised  in  the  case,  and  I  want  the  jury  to  clearly  understand 
that  the  evidence  does  not  show  that  any  officer  ordered  or  com- 
pelled these  children  to  be  sent  to  this  hospital.50 

§  2657.    Emancipation  of  minor  not  shown. 

No  evidence  has  been  offered  upon  that  subject  from  which 
it  could  be  fairly  and  reasonably  found  that  the  plaintiff  was 
other  than  an  unemancipated  minor.51 

§  2658.    Questions  in  bastardy  proceedings.52 

§  2659.    Undue  influence  or  duress  in  execution  of  will  not 

shown. 

I  instruct  you  that  there  is  no  evidence  in  this  case  which 
would  warrant  you  in  finding  that  the  will  in  question  was  pro- 
cured to  be  executed  by  undue  influence  or  duress.  The  issue  of 
undue  execution  of  said  will  is  therefore  withdrawn  from  your 
consideration.  The  sole  question  for  you  to  decide  in  this  case 
is  whether  at  the  time  of  the  making  of  the  will  E.  H.  was  a 
person  of  sound  or  unsound  mind,  and  this  issue  will  be  decided 
by  you  from  all  the  evidence  given  in  the  case.53 

§  2660.    Undue  influence  in  execution  of  deed  not  shown.54 

§  2661.    Fraud  not  shown.55 

49  Naftzger  v.   State,   24   OhApp          «  See  §  876,  supra. 

183,  156  NE  614.  «3  Hoppes   v.    Steed,    86    IndApp 

50  Merrill     v.     Graunke,     Circuit      201,  156  NE  574. 
Court,  Lincoln  County,  Wisconsin.  54  See  §  1507,  supra. 

81  Mesite    v.     Kirchenstein,     109          55  See  §  1766,  supra. 
Conn  77,  145  A  753. 
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§  2662.    Proceedings  of  aaother  case  received  IB  action  for 

slander. 

Evidence  has  been  introduced  on  both  sides  of  this  case 
without  objection,  concerning  a  certain  replevin  action  between 
these  same  parties,  but  you  will  give  no  consideration  to  such 
controversy  except  as  the  facts  therein  have  a  material  bearing 
on  the  circumstances  attending  the  use  of  the  alleged  defamatory 
words  charged  in  the  complaint.  In  other  words  you  will  give 
no  heed  to  any  of  this  collateral  testimony  unless  in  some 
material  way  it  assists  you  in  determining  whether  or  not  the 
alleged  slanderous  words  were  spoken  as  charged  in  the  com- 
plaint and  if  so  did  they  affect  the  character  or  the  reputation 
of  the  plaintiff  to  her  damage.56 

§  2663.    Negligence  shown  by  evidence.57 

§  2664.    Particular  facts  on  question  of  negligence. 

Alabama. 

The  fact,  if  it  be  a  fact,  that  defendant's  truck  had  no  rear 
light  on  it  when  and  while  running  along  the  highway  from 
Montgomery  to  the  point  where  it  stopped  and  parked,  should 
not  be  considered  by  you  as  evidence  of  any  negligence  of  the 
defendant  for  which  he  is  being  sued  in  this  case.58 

Indiana. 

There  is  no  charge  of  negligence  based  on  the  theory  of 
failure  to  give  any  warning  to  the  plaintiff;  and  you  are  in- 
structed that  you  may  not  find  the  defendant  guilty  of  negligence 
in  that  respect  and  on  that  issue  your  finding  must  be  in  favor 
of  the  defendant.59 

Massachusetts. 

Now,  after  conferring  with  the  attorneys  in  the  case,  the 
court  has  decided  to  submit  this  case  to  the  jury  for  its  deter- 
mination as  an  ordinary  highway  case  without  regard  to  the 
traffic  orders,  and  ordinances  that  have  been  introduced  here. 
So  you  will  disregard  in  your  consideration  and  determination 
of  the  rights  and  wrongs  of  the  parties  in  the  case  any  traffic 
rules  that  have  been  presented  to  you  and  discussed  by  attorneys 
to  you.  I  hope  you  thoroughly  appreciate  the  change  that  is 
made  in  that  respect,  and  it  is  imposed  upon  you  by  the  court 
to  disregard  whether  or  not  the  defendant  was  on  the  right 
side  of  the  traveled  highway  of  Shrewsbury  Street  or  not, 

«<*  Passwater  v.  McMillian,  Circuit         58  Littlejohn  v.  Staggers,  23  Ala 
Court,  Marion  County,  Indiana,  No.     App  322,  125  S  61. 
40437  5S  Nicholas    v.    Munllo,    Circuit 

**  See  §2335,  supra.  Court,  Marion  County,  Indiana,  No. 

40731. 
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and  to  consider  the  case  as  though  nothing  had  been  laid  before 
you  in  that  respect.60 

Washington. 

(1)  The  plaintiff  has  failed  to  produce   any  evidence   as 
to  the  speed  of  the  car  contributing  in  any  way  to  the  accident, 
and  you  are  therefore  instructed  to  disregard  the  matter  of  the 
speed  of  the  car  entirely.61 

(2)  You  are  instructed  that  the  allegations  of  the  plead- 
ings, that  is  to  say,  the  plaintiff's  complaint,  the  answers  of 
the  defendants  and  the  plaintiff's  reply,  are  not  to  be  considered 
as  evidence. 

The  court  removes  from  the  consideration  of  the  jury  that 
portion  of  subdivision  (h)  of  paragraph  X  of  the  plaintiff's 
complaint  relating  to  the  alleged  propensities,  habits,  nature, 
and  incompetency  as  an  automobile  driver,  of  the  defendant, 
E.  D.  E.,  and  the  alleged  knowledge  on  the  part  of  the  defendants, 
B.  B,  Co.  and  E.  C.  E,  and  wife,  of  such  alleged  propensities, 
habits,  nature,  and  incompetency  of  the  defendant  E.  D.  E. 

The  jury  will  therefore  disregard  said  allegations  and  will 
also  disregard  the  testimony  of  J.  W.  C.  and  J.  M.  relative  to 
conversations  had  between  said  witnesses  and  the  defendant 
E.  C.  E.,  relative  to  the  sons  of  the  latter,  said  testimony  having 
been  by  the  court  stricken,62 

Wisconsin. 

It  has  appeared  by  the  evidence  that  at  the  time  of  plain- 
tiff's injury  there  was  a  so  called  "boom  stick"  lying  along 
on  the  east  side  of  the  traveled  track  and  that  plaintiff  in  falling 
struck  against  the  same.  But  it  has  also  been  proved  that  the 
boom  stick  did  not  in  any  way  cause  or  help  to  cause  the  tipping 
over  of  the  sleigh.  The  boom  stick  did  not  therefore  make 
or  help  to  make  the  highway  insufficient  or  lacking  in  reasonable 
safety.63 

§  2665,    Contributory  negligence  not  shown  by  evidence.64 

§  2666.    Wilful,  wanton,  or  reckless  acts  or  conduct  not 

shown. 

Plaintiff  has  stated  a  cause  of  action  in  another  count  of  the 
complaint,  called  a  wanton  count;  but  at  the  request  of  the 
defendant  in  writing  I  will  give  you  a  written  charge  that  the 

60  Di    Rienzo    v.    Goldfarb,    257  63  Lindquist    v.    Bradley,    Circuit 
Mass  272, 153  NE  784.  Court,   Lincoln   County,   Wisconsin; 

61  Burlie  v.  Stephens,  113  Wash  see  161  Wis  175, 152  NW  827. 
182,  193  P  684,  64  gee  §  1290,  supra. 

62  Robinson   v.   Ebert,   180  Wash 
387,  39  P2d  992. 
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plaintiff  cannot  recover  under  that  wanton  count,  leaving  only 
for  your  consideration  the  plaintiff's  cause  of  action  contained 
in  the  negligence  count  which  I  have  just  outlined.65 

§  2667.    Insurance  when  insurer  not  party  to  action.06 

§2668.    Criminal  offenses. 

I  will  withdraw  from  you  all  I  said  about  basing  your  dam- 
ages on  what  you  ascertain  from  the  evidence  as  to  whether 
the  killing  constituted  murder  in  the  first  degree,  or  murder  in 
the  second  degree,  or  manslaughter  in  the  first  degree.67 

§  2669.    Particular  facts  on  question  of  malpractice  or  neg- 
ligence of  physician. 

You  are  instructed  that  you  are  to  remove  from  your  con- 
sideration the  charge  or  claim  that  defendant  K.  injected  a  harm- 
ful or  poisonous  drug  into  plaintiff's  blood  stream,  for  the 
reason  that  there  is  no  evidence  to  support  such  a  claim.68 

§  2670.    Assault  and  battery  shown  by  evidence  repairing 

verdict  far  plaintiff.69 

§  2671.    Set-off  or  counterclaim  not  established  by  the  evi- 
dence. 

Indiana. 

There  has  been  no  evidence  submitted  in  this  cause  tending 
to  prove  the  allegations  of  defendant's  cross-complaint,  and  I 
instruct  you  that  upon  the  issues  formed  thereon  you  should 
find  for  the  plaintiff.70 

Virginia. 

The  court  instructs  the  jury  that  there  can  be  no  recovery  in 
this  case  on  the  counterclaim  filed  by  G71 

§  2672.    Particular  items  CM-  elements  of  damages.72 

Alabama. 

(1)  You  cannot  award  the  plaintiff  any  damages  for  any 
loss  of  time  from  his  work.73 

65  Bradley    v.    Walker,    207    Ala  7  >  Gaines  v.  Campbell,  1&9  Va  &04, 
701,  93  S  634.  166  SE  704, 

66  See  §§  333,  1976,  supra.  72  See  also  eh.  65,  supra. 

67  Harris  v.  Wright,  225  Ala  627,  73  Mackintosh  Co.   v.   Wells,  218 
144  S  834.  Ala  260,  118  S  276.    This  was  an 

68  Fortner  v.  Koch,  272  Mich  273,  action  for  personal  injury.    Several 
261  NW  762.  similar  instructions  are  set  out  and 

69  See  §  76Q,  supra.  approved  In  the  report  of  this  case. 
70Quinby    v.    Springer,    Circuit         See   also  Smith  v.  Baggett,  218 

Court,  Marion  County,  Indiana,  No.      Ala  227,  118  S  283. 
33824. 
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(2)  You  cannot  find  for  the  plaintiff  for  the  value  of  any 
monument  under  the  contract.74 

(3)  If  you  believe  the  evidence  in  this  case,  you  cannot 
assess  any  damages  for  the  alleged  failure  or  inability  of  plaintiff 
to  attend  the  alleged  burial  of  deceased.75 

(4)  There  is  no  claim  in  this  suit  for  the  $ claimed  to 

have  been  paid  by  plaintiff  to  defendant,  and  the  jury  cannot 
render  a  verdict  for  the  said  $ or  any  part  thereof.76 

(5)  The  plaintiff  cannot  recover  in  this  case  any  sum  based 
upon  an  alleged  failure  of  defendant  to  furnish  a  tank  car  of 
120-barrel  size  on  request  of  plaintiffs  of  November  6,  if  such 
request  was  made.77 

Florida, 
The  plaintiffs  have  failed  to  make  a  case  as  to  the  item  of 

$ for  performing  an  autopsy  on  the  body  of  E.  0.  P., 

deceased,  and  you  will  not  consider  that  item.78 


§  2673.    Character  or  conduct  of  plaintiff  on  question  of 

damages  for  plaintiff's  personal  injuries. 

You  are  instructed  that  in  the  event  your  verdict  is  for  the 
plaintiff,  the  fact  that  the  plaintiff  and  J.  A.  C.  M.  lived  together 
for  a  number  of  years  as  husband  and  wife  without  having  been 
lawfully  married  can  make  no  difference  in  the  amount  of  the 
verdict,  and  the  amount  of  your  verdict  should  be  the  same  as 
you  would  award  had  there  been  a  lawful  marriage  relationship 
between  the  plaintiff  and  the  said  J.  A.  C.  M.79 

§  2674.    Punitive  damages.80 

You  are  not  authorized  to  award  the  plaintiff  any  damages 
in  this  case  for  the  purpose  of  punishing  the  defendant.8 ' 

74  Sovereign  Camp,  W.  0.  W.  v.  plaintiff  was  injured,   and  her   un- 
Feltman,  226  Ala  390,  147  S  396.  married    companion,   J.    A.    C.    M., 

75  Jefferson    County  Burial    Soc.  was  killed,  in  an  automobile  colli- 
v.  Scott,  218  Ala  354,  118  S  644.  sion.     Plaintiff    sued    for    damages 

7  e  Fairfax   v.   King,   21   AlaApp  for  her  own  personal  injuries   and 

306,  107  S  722.  did  not  seek  to  recover  damages  for 

77  Ham  Turpentine  Co.  v.  Mizell,  the  death  of  her  companion. 
215  Ala  143,  110  S  372.  «°  See  also  §  1367,  supra. 

78  Boyd   v.    E.    O.    Painter    Per-  8 '  Brown  Funeral  Homes  &   Ins. 
tilizer  Co.,  83  Fla  429,  91  S  557.  Co.  v.  Baughn,  226  Ala  661,  148  S 

7»  Robinson  v.  Ebert,  180  Wash      154. 
387,  39  P2d  992.    In  this  case  the 
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§2675.    No  cause  of  action  against  particular  defendant; 

previous  dismissal  of  particular  defendant* 

Indiana. 

The  plaintiff  in  this  case  has  proceeded,  in  both  paragraphs 
of  her  complaint,  upon  the  theory  that  the  defendant  J.  S. 
was,  at  the  time  of  the  accident  in  question,  the  employee  of 
the  defendant  C.  R.  A.  Co.,  a  corporation,  and  acting  in  the  line 
and  scope  of  his  employment  with  said  defendant  C.  K.  A.  Co. 
Pursuant  to  that  theory,  as  charged  in  the  complaint,  whatever 
said  J.  S.  did,  was  done  as  the  employee  of  the  defendant  C.  R.  A. 
Co.,  and  as  such  employee  and  acting  within  the  scope  of  his 
employment  as  charged  in  the  complaint,  his  negligence,  if  any 
has  been  shown,  was  the  negligence  of  his  employer.  The 
plaintiff  is  bound  by  the  theory  of  her  complaint  and  if  she 
recovers,  it  must  be  upon  the  theory  above,  namely,  that  the 
defendant  C.  R.  A.  Co.  is  liable.  Upon  motion  of  defendant  J.  S. 
therefore,  under  the  theory  outlined  in  the  complaint,  there  has 
been  shown  no  liability  against  him  personally  and  I  accordingly 
direct  you  as  a  matter  of  law  to  find  for  the  defendant  J.  S.** 

Wisconsin. 

It  appears  that  on  May  4,  19 — ,  near  the  hour  of  six  o'clock 
p.  m.,  on  Fond  du  Lac  Avenue,  in  this  city,  E.  EL,  one  of  the 
plaintiffs  in  these  two  cases  which  we  are  now  trying,  was 
seriously  injured  by  coming  into  contact  with  a  street  car  and 
with  an  automobile,  the  latter  being  owned  and  operated  by  the 
defendant  J.,  and  that  she  has  brought  this  action  to  recover 
her  damages  arising  therefrom.  Her  father  has  brought  a 
separate  action,  also  being  tried  at  this  time,  to  recover  the  loss 
sustained  by  him  on  account  of  her  injuries. 

The  court  has  concluded  that  the  evidence  shows  no  negli- 
gence on  the  part  of  the  motorman  or  conductor  of  the  street 
car  and  has  therefore  directed  a  verdict  in  favor  of  the  railway 
and  lighting  company,  and  you  are  not  to  give  further  con- 
sideration to  any  allegations  of  negligence  of  such  street  tor 
motorman  or  conductor.33 

§2676.    Directing:    verdict    for    plaintiff    for    particular 

amount. 

Indiana. 

The  court  now  instructs  the  jury  at  the  close  of  all  the  evi- 
dence in  the  cause  to  find  for  the  plaintiff  against  the  defendant 

82  Bookatman  v.  C.  R.  Akers  Co.,          *3  Hagen  v.  Jueck,  Circuit  Court, 
Circuit  Court,  Marion  County,  Indi-      Milwaukee,  Wisconsin,  No.  94698, 
ana,  No.  43732. 
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in  the  sum  of  ?2,000,  to  which  you  may  add  interest  at  the  rate 
of  —  per  cent  per  annum  from  December  7,  19 — .84 

Michigan. 

(1)  The  defendant  F.  having  permitted  a  default  to  be  en- 
tered against  him,  you  are  instructed  to  return  a  verdict  against 
the  defendant  for  the  amount  of  the  plaintiff's  claim,  with 
interest  to  date.85 

(2)  No  question  of  fact  will  be  left  to  you  for  your  con- 
sideration, but,  in  pursuance  of  the  motion  made,  the  court 
directs  you  to  find,  without  leaving  your  seats,  a  verdict  in  favor 
of  the  plaintiff   and   against  the   defendant   in  the   sum   of 
$2,583.74.86 

§2677.    Directing  verdict  if  jury  believes  certain  evidence  or 
finds  certain  facts. 

(1)  If  you  believe  the  evidence  in  this  case,  you  must  return 
a  verdict  for  defendant,  B.  I.  F.  Co.87 

(2)  If  you  believe  the  evidence  in  this  case,  your  verdict 
must  be  for  defendant  as  to  the  first  count  of  the  plaintiff's 
complaint.88 

(3)  If  you  believe  the  evidence  in  this  case,  you  must  re- 
turn a  verdict  for  the  plaintiff  for  such  sum  as  you  may  find 
from  the  evidence  he  is  entitled  to  recover.89 

(4)  If  you  believe  the  evidence  in  this  case,  you  must  find 
the  issues  as  to  defendant's  second  plea  in  favor  of  the  plaintiff 
and  against  the  defendant.90 

(5)  If  you  believe  the  evidence  in  this  case  you  cannot 
find  the  issues  as  to  defendant's  plea  of  set-off  in  favor  of  the 
defendant.91 

84  Pryor  v.  Home  Life  Ins.  Co.,  590;  Mosely  v.  Vemer,  215  Ala  420 

Circuit  Court,  Marion  County,  Indi-  110  S  895;  Wilkerson  v.  Gallahar 

ana,  No.  40843.  24  AlaApp  62,  129  S  799. 

««  Hanover  Fire  Ins.  Co.  v.  Fur-  **  Beavers  v.  Southern  E.  Co  212 

kas,  267  Mich  14,  255  NW  381.  Ala  600,  103  S  887. 

86  Darling-   v.    Abbott,    221    Mich  See  also  Barbour  v.  Western  Union 
Ug>™1  NW  *>•  Tel.  Co.,  210  Ala  135,  97  S  136. 

87  Karpeles  v.  City  Ice  Delivery  *9  New  Brunswick  Fire  Ins.  Co.  v 
Co.,  198  Ala  449,  73  S  642.  Nichols,  210  Ala  63,  97  S  82 

See  also  Citizens  Nat.  Life  Ins.  See  also  Birmingham  Purchasing 

Co.  v.  Duff,  206  Ala  593,  91  S  475;  Co.  v.   Colvin,  219  Ala  662,   123  S 

Berry  v.  Marx,  206  Ala  619,  91  S  45;  Willingham  v.  Wesley  Hdw.  Co., 

583;    Dye-Washburn    Hotel    Co.    v.  227  Ala  280,  149  S  703 

Aldridge,   207   Ala   471,   93   S   512;  9O  Willingham  v.  Wesley  Hdw.  Co., 

Louisville  &  N.  R.  Co.  v.  Williams,  227  Ala  280,  149  S  703 

210  Ala  268,  97  S  817;  Gray  v.  Pan-  *  i  Dempsey  for  Use  'of  Steverson 

key,  211  Ala  539,  100  S  880;  What-  v.  Gay,  227  Ala  20,  148  S  438 
ley  v.  Taylor,  211  Ala  655,  101  S 
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§  2678.    Contracts  generally. 

If  you  believe  the  evidence  in  this  case,  the  plaintiff  cannot 
recover  a  verdict  at  your  hands  for  the  alleged  breach  of 
contract.92 

§2679.    Sale  of  goods. 

If  you  are  reasonably  satisfied  from  the  evidence  that  at  a 
time  after  said  A.  B.  C.  lighting  plant,  and  other  goods,  equip- 
ment, and  material,  the  subject  of  the  account  sued  on,  were 
purchased  by  the  defendant  from  the  plaintiff  as  described  in 
said  sworn  account  filed  with  said  complaint  and  as  alleged 
in  said  complaint,  and  were  installed  on  the  premises  of  the 
defendant,  that  the  same  were  so  installed  by  the  plaintiff 
at  the  defendant's  request  and  were  accepted  by  the  defendant, 
and  if  you  are  further  reasonably  satisfied  from  the  evidence 
that  the  defendant  thereafter,  with  full  knowledge  of  the  mat- 
ters and  things  set  up  in  each  of  his  said  third  to  eighth  pleas, 
separately  and  severally,  as  constituting  a  defense  to  said 
account,  did  proceed  to  keep  said  equipment  and  to  accept  the 
same,  and  to  use  the  same,  and  exercise  unconditional  ownership 
over  the  same,  realizing  the  benefit  to  himself  therefrom,  over 
a  period  of  two  years  thereafter,  then  I  charge  you  your  verdict 
in  this  case  must  be  for  the  plaintiff  in  such  sum  as  you  may 
believe  from  the  evidence  it  is  entitled  to  recover.93 

§  2680.    Compensation  for  advertising. 

If  you  are  reasonably  satisfied  from  the  evidence  in  this  case 
that  the  advertisements,  which  are  the  foundation  of  this  suit, 
were  run  under  the  contract  offered  in  evidence,  then  your  ver- 
dict should  be  in  favor  of  the  plaintiff  and  against  the  de- 
fendant.94 

§  2681.    Contracts  with  partnership. 

If  you  are  reasonably  satisfied  from  the  evidence  in  this  case 
that  the  defendants,  F.  G.  M.,  Jr.  and  C.  D.  M.,  held  themselves 
out  or  suffered  themselves  to  be  held  out  as  partners  of  the  firm 
of  M.  A.  Exchange  and  that  the  plaintiff,  relying  thereon,  ex- 
tended credit  to  the  firm  of  M.  A.  Exchange,  as  composed  of 
F.  G.  M.,  Jr.,  and  C.  D.  M.,  then  you  should  find  a  verdict  in 
favor  of  the  plaintiff  and  against  the  defendants  and  the  form 
of  your  verdict  in  that  event  should  be:  "We,  the  jury  find  a 

92  Fmklea  v.  Garriek,  25  AlaApp          *4  Birmingham  News  Co.  Y.  Mc- 
385,  147  S  677.  Cornell,  225  Ala  30,  141   S  678, 

93  Willingham    v.    Wesley    Hdw. 
Co.,  227  Ala  280,  149  S  703. 
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verdict  in  favor  of  the  plaintiff  and  against  the  defendants  for 
$ "  (naming  the  amount,  and  one  of  your  members  sign- 
ing the  verdict  as  foreman).95 

§2682.    Tender. 

If  you  believe  the  evidence  in  this  case  you  should  find  for 
the  defendant  on  his  plea  of  tender.96 

§  2683.    Fire  insurance. 

If  from  the  whole  evidence  you  find  that  G.  W.  M.  had  con- 
trol, management,  and  power  of  disposition  of  this  property 
the  same  as  if  he  had  the  title,  or  that  there  was  an  under- 
standing among  the  stockholders  that  he  should  burn  the  prop- 
erty in  order  that  they  might  collect  the  insurance,  and  that 
G.  W.  M.  did,  as  alleged  by  the  defendant,  wilfully  set  fire  to  his 
store  on  the  night  of  January  4,  19 — ,  then  you  should  find  a 
verdict  for  the  defendant.97 

§2684.    Pensions. 

If  you  find  from  the  evidence  that  H.  E.  sustained  an  in- 
jury to  his  feet,  and  if  you  further  find  that  said  injury,  was 
from  external  and  violent  cause,  and  that  said  injury  was  sus- 
tained by  him  while  in  the  actual  discharge  of  his  duty  as  a 
police  officer  of  the  city  of  Indianapolis,  then  your  verdict  should 
be  for  the  plaintiff  in  this  case,  if  you  further  find  that  such 
injury,  directly  resulted  in  the  death  of  said  H.  E. 


Under  the  issues  and  the  evidence  in  this  case  the  one 
question  for  you  to  determine  is  whether  or  not  the  plaintiff's 
decedent,  H.  E.,  died  as  a  direct  result  of  a  personal  injury  or 
injuries  received  from  some  violent  external  cause  while  in  the 
actual  discharge  of  his  duty  as  a  police  officer.  In  the  first 
place  you  must  determine  from  the  evidence  whether  or  not 
said  H.  E.  received  the  injuries  to  his  feet  while  in  the  discharge 
of  his  official  duties  as  alleged  in  the  complaint  and  if  so  whether 
such  injury  or  injuries,  directly  caused  his  death.  If  you  find 
from  the  evidence  either  that  he  did  not  receive  such  injuries 
as  described  in  the  complaint  or  that  such  injury  or  injuries 
were  not  the  direct  cause  of  his  death,  then  in  either  event 

95  Birmingham  News  Co.  v.  Me-          *?  Meily  Co.  v.  London   &   Lan- 
Connell,  225  Ala  30,  141  S  678.  cashire  Fire  Ins.  Co.,  142  F  873,  affd. 

96  Finklea  v.  Garrick,  25  AlaApp  in  148  F  683. 
385,  147  S  677. 


657  PEOCEDUEE  IN  GENERAL  §2691 

plaintiff  cannot  recover  and  your  verdict  should  be  for  the 

defendant.98 

§  2685.    Carriers  of  passengers.®** 

§  2686.    Alienation  of  affections.1 

§2687.    Detectives.2 

§  2688.    Mandamus  to  compel  payment  of  claims  allowed  by 

state  building  commission. 

The  court  instructs  the  jury  for  the  plaintiff  that  if  you 
believe  from  a  preponderance  of  the  evidence  that  the  member, 
J.  F.,  was  present  at  the  time  the  motion  for  the  allowance  of 
the  claim  in  question  was  made  and  seconded,  that  he  partici- 
pated in  the  argument  as  to  whether  or  not  this  matter  should 
then  be  considered  by  the  commission  at  that  meeting,  that 
for  the  mere  purpose  of  breaking  a  quorum  and  preventing 
such  matter  from  being  acted  upon,  he  left  the  room  in  which 
the  meeting  was  then  being  held,  but  that  at  the  time  the  ques- 
tion was  put  he  was  in  the  reception  hall  of  the  governor's  office 
leading  into  the  room  where  the  meeting  was  being  held,  the 
door  between  the  two  being  open,  that  he  was  within  hearing 
distance  at  the  time  the  question  was  put  and  had  a  full  and 
free  opportunity  to  act  upon  such  question  and  participate  in 
the  voting,  then  it  is  your  sworn  duty  to  return  a  verdict  for  the 
plaintiff.3 

§  2689.    Injury  to  land. 

Were  the  lands  of  the  plaintiff  damaged  as  complained  of  in 
his  complaint  and  under  the  conditions  alleged  in  the  complaint 
so  that  the  defendant  would  be  liable?  If  so,  the  plaintiff  is 
entitled  to  a  verdict.4 

§  2690.    Damages  not  proved. 

If  the  plaintiff  has  failed  to  produce  evidence  upon  which 
you  can  arrive  at  a  definite  figure  of  any  amount  owing  by  the 
defendant  to  the  plaintiff,  then  you  should  find  for  the  defend- 
ant.5 

§  2691.    Assault  and  battery-6 

98  Eads  v.  Trustees  of  Police  Pen-          4  Morris  v.  Corona  Coal  Co.,  215 
sion    Fund,    Circuit    Court,    Marion      Ala  47,  109  S-  278. 

County,  Indiana,  No.  46667.  5  Woodlawn   Park    Cemetery    Co. 

99  See  §  1131,  supra.  v.  Tangerman,  117  Fla  470,  158  S 

1  See  §  1892,  supra.  506. 

2  See  §  1525,  supra.  6  See  §  745,  supra. 

3  Trotter  v.   Frank   P.    Gates    & 
Co.,  162  Miss  569,  139  S  843. 
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§  2692.    Death  by  wrongful  act.7 

If  you  find  from  the  evidence  in  this  case  that  the  decedent 
would  have  been  precluded  from  recovery  for  injuries  received 
by  her  had  she  not  been  killed,  the  plaintiff  in  this  case  is  like- 
wise precluded,  and  your  verdict  should  be  for  the  defendant.8 

§  2693.    Negligence,  proximate  cause,  and  contributory  neg- 
ligence generally* 

Indiana. 

If  you  find  from  a  preponderance  of  the  evidence  that  the 
defendant  was  guilty  of  negligence  as  alleged  in  one  or  more 
paragraphs  of  the  complaint,  and  that  such  negligence  on  the 
part  of  the  defendant,  as  alleged  in  one  or  more  paragraphs  of 
the  complaint,  was  the  proximate  cause  of  the  injury  and  death 
of  the  plaintiff's  son  E.,  and  you  find  from  a  preponderance 
of  the  evidence  that  he  was  injured  and  died  as  alleged,  and 
you  further  find  that  all  the  other  material  allegations  of  one 
or  more  paragraphs  of  the  complaint  have  been  sustained  by  a 
preponderance  of  the  evidence,  and  you  further  find  from  the 
evidence  that  neither  the  plaintiff  nor  his  deceased  son  E.  was 
guilty  of  negligence  contributory  to  the  injury  and  death  of 
said  E.,  you  should  find  for  the  plaintiff.9 

Iowa. 

If  you  fail  to  find  that  such  negligence,  if  any  there  was,  was 
a  proximate  cause  of  the  injuries  and  damages  complained  of 
in  this  case,  or  contributed  as  a  proximate  cause  thereto,  then 
the  verdict  must  be  for  the  defendant.10 

Michigan. 

If  you  find  that  the  plaintiff  was  himself  guilty  of  any  negli- 
gent act,  which  in  any  degree  contributed  to  his  injury,  he  could 
not  recover,  and  your  verdict  should  be  for  defendant.  If  you 
find  that  the  defendant  was  guilty  of  negligence,  and  such 
negligence  was  the  proximate  cause  of  the  injury,  and  the  plain- 
tiff was  free  from  negligence,  then  your  verdict  should  be  for  the 
plaintiff.11 

Oklahoma. 

If  you  find  by  a  preponderance  of  the  evidence  that  plaintiff 
has  been  damaged  and  injured  as  defined  herein,  and  that  such 

7  See  also  ch.  66,  supra.  loMooney  v.  Canier,  198  la  251, 

8  Atlantic   Coast  Line  R.   Go.  v.      197  NW  625. 

Lamphear,  109  Fla  25,  146  S  847.  '  *  Chapman  v.  Strong,  162  Mich 

» Fox  v.  Barekman,  178  Ind  572,      623,  127  NW  741. 
99  NE  989. 
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damage  and  Injury  were  the  proximate  results  of  the  negligence 
of  the  defendant,  and  that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence,  then  you  should  find  in  favor  of  the  plaintiff 
and  against  the  defendant.12 

§  2694.    Negligence  of  physicians  and  surgeons.13 

Alabama. 

If  you  believe  the  evidence  you  cannot  find  for  the  plaintiff 
merely  because  defendant  used  a  dry  bandage  in  dressing  plain- 
tiff's injury.14 

Indiana. 

If  you  find  from  a  fair  preponderance  of  the  evidence  that 
the  defendant  was  a  practicing  physician  and  surgeon  and  held 
himself  out  to  the  public  as  such,  and  undertook  to  treat  plain- 
tiff's injury,  his  obligation  was  to  treat  such  injury  with  the 
same  degree  of  reasonable  care,  skill,  and  knowledge  which  would 
be  used  and  had  by  physicians  and  surgeons  in  good  standing  of 
average  carefulness,  skill,  knowledge,  and  experience  in  the 
same  and  similar  localities  at  that  time  under  like  circum- 
stances, and  if  you  find  that  defendant  failed  to  use  such  reason- 
able care  or  skill  or  did  not  use  such  knowledge  or  experience 
and  on  account  of  such  failure  or  lack  of  knowledge  or  experience 
or  both,  plaintiff  suffered  the  injury  complained  of,  as  the  proxi- 
mate result  thereof,  to  which  no  negligence  of  his  own  and  no 
other  cause  in  which  defendant  had  no  part  contributed,  your 
verdict  should  be  for  the  plaintiff.15 

§  2695.    Liability  of  master  for  injury  to  servant, !  * 

Florida. 

If  you  believe  from  a  preponderance  of  the  evidence  that 
the  defendant  has  sustained  any  one  of  its  pleas  of  assump- 
tion of  risk,  your  verdict  must  be  for  the  defendant. 

*    *     * 

If  you  find  from  the  evidence  that  the  plaintiff  knew,  or 
by  the  exercise  of  ordinary  care  could  have  known,  that  it 
was  not  necessary  for  him  to  place  himself  or  any  part  of  his 
body  between  the  rear  of  the  tractor  and  the  platform,  and 
that  the  plaintiff  knew  or  should  have  known  that  such  action 
upon  his  part  might  cause  him  to  be  injured,  then  the  court 
charges  you  that  in  so  doing,  if  you  believe  from  the  evidence 

l2Skaggs  v.  Gypsy  Oil  Co.,  169  f*  Potts  v.  Wright,  Circuit  Court, 
Okl  209,  36  P2d  865.  Marion  County,  Indiana,  No.  44256. 

13  See  also  Ch.  146,  swpra.  I6  See  also  Ch.  127,  supra. 

1 4  Jackson  v.  Burton,  226  Ala  483, 
147  S  414. 
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he  did  so,  he  assumed  the  risk  of  injury  resulting  as  alleged  in 
the  declaration,  and  you  must  find  the  defendant  "Not  guilty." 


If  you  find  from  the  evidence  that  plaintiff  placed  or  per- 
mitted his  leg  to  be  between  the  rear  of  the  mail  truck  and 
the  platform  at  a  time  when  the  truck  was  put  in  motion  by 
the  operator,  and  that  under  the  existing  conditions  at  the  time 
it  was  not  necessary  for  the  plaintiff  to  place  himself  or  any 
part  of  his  body  between  the  rear  of  the  tractor  and  the  mail 
platform,  and  that  the  plaintiff  knew,  or  should  have  known, 
that  such  action  upon  his  part  might  cause  him  to  be  injured, 
and  that  he  assumed  the  risk  of  such  injury,  then  the  court 
charges  you  that  you  must  find  the  defendant  "Not  guilty." 


If  you  find  from  the  evidence  that  plaintiff  was  employed 
by  the  defendant  as  a  mail  porter  and  had  been  so  employed 
for  a  number  of  years,  in  and  about  the  point  where  he  was 
injured,  and  was  familiar  with  the  conditions  existing,  and 
with  the  use  and  operation  of  a  certain  electric  tractor  de- 
scribed in  the  declaration;  that  at  the  time  of  the  injury  to 
plaintiff,  this  truck  or  tractor  was  backed  up  close  to  defendant's 
mail  platform,  to  permit  the  loading  of  mail  thereon ;  that  plain- 
tiff voluntarily  placed  himself  between  the  rear  of  the  tractor 
and  the  platform  and  while  in  such  position,  directed  the  driver 
of  the  tractor  to  start  the  tractor,  and  that  the  driver  by  negli- 
gence or  mistake  moved  the  tractor  backward  instead  of  for- 
ward, and  plaintiff  was  crushed  between  the  tractor  and  the 
platform ;  and  that  the  risk  of  injury  in  such  case  was  obvious, 
then  the  court  charges  you  that  plaintiff  assumed  the  risk  of 
such  injury,  and  you  must  find  the  defendant  not  guilty.17 

Ohio. 

If  you  find  from  the  preponderance  of  the  evidence  in  this 
case  that  the  plaintiff  had  been  instructed  by  the  defendant  to 
use  the  front  stairs  and  not  the  back  stairs,  and  that  plaintiff 
disobeyed  said  instructions,  and  that  as  a  proximate  result  of 
said  disobedience  plaintiff  met  with  the  accident  of  which  she 
complains  in  this  action,  the  court  says  to  you,  as  a  matter  of 
law,  that  plaintiff  is  not  entitled  to  recover  against  defendant 
and  your  verdict  must  be  for  the  defendant.18 

17  Jacksonville  Terminal  Co,  y.  '  *  Pollack  v.  Reitz,  38  OhApp  487, 
Alston,  113  Fla  423, 1§2  S  14,  176  NE  478. 
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§  2696.    Liability  from  defects  and  otelrnctioiis  in  streets 

and  highways.19 

If  you  are  reasonably  satisfied  from  the  evidence  that  imme- 
diately prior  to  the  accident  complained  of  the  plaintiff  was 
driving  on  Thirty-second  Avenue  towards  Twenty-fifth  Street 
and  ran  into  the  ditch  at  or  near  the  intersection  of  Thirty- 
second  Avenue  and  Twenty-fifth  Street  your  verdict  must  be 
in  favor  of  the  city  of  Birmingham.20 

§  2697.    Liability  from  operation  of  railroads,21 

If  you  should  find  that  this  was  an  unavoidable  accident, 
that  the  railroad  company  was  not  responsible  for  it,  nor  was 
Mrs.  L.  responsible  for  it,  your  verdict  should  be  for  the  de- 
fendant.22 

§  2698.    Liability  from  operation  of  street  railroads*23 

If  you  should  find  that  on  May  11,  19—,  at  about  8:15 
o'clock  p.  m.  plaintiff  was  driving  his  automobile  south  on  North 
West  Street  in  the  city  of  Indianapolis,  Indiana,  and  that  de- 
fendant was  operating  a  street  car  on  said  street  and  in  the 
same  direction,  and  that  while  so  driving  said  automobile,  plain- 
tiff, without  giving  any  notice  to  the  defendant  of  his  intention 
so  to  do,  turned  his  said  automobile  upon  the  street  car  track, 
and  without  exercising  ordinary  care  to  determine  whether  a 
street  car  was  approaching,  turned  it  in  such  close  proximity 
to  the  approaching  street  car  that  the  motorrnan  could  not  in 
the  exercise  of  ordinary  care  stop  his  car,  and  that  said  street 
car  collided  with  said  automobile  in  jury  ing  and  damaging  the 
same,  then  in  such  circumstances  I  instruct  you  that  the  plaintiff 
cannot  recover  in  this  action  and  your  verdict  should  be  for 
the  defendant.24 

§2699.    Liability  from  operation  of  automobiles  gener- 
ally.25 

§  2700.    Pedestrian  injured  by  automobile.2* 

§  2701.    Collision  of  automobile  with  bicycle. 

If  you  find  from  the  evidence  that  defendant  operated  Its 
motorbus  at  or  north  of  the  middle  line  of  Lindell  Boulevard, 

i a  gee  aiso  §  3066,  infra.  24Van    Dulin    v.    Indianapolis 

20  Birmingham  v.  Cox,  230  Ala  99,  Street  R.  Co.,  Circuit  Court,  Marion 
159  S  818.  County,  Indiana,  No.  36678. 

21  See  also  Ch.  150,  infra.  zs  See  §§  321,  325,  368,  388,  397, 

22  Atlantic  Coast  Line  R*  Co.  v.  and  494,  supra. 

Lamphear,  109  Pla  25,  146  S  847.  26  See  §|  321,  325,  414,  415,  416, 

23  See  also  Ch.  165,  supra.  and  437,  supra. 
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and  that  defendant  by  the  exercise  of  the  highest  care  could 
have  operated  said  motorbus  south  of  the  middle  of  said  boule- 
vard, with  safety  to  said  motorbus  and  the  people  in  it,  and 
that  it  was  practicable  to  do  so,  then  it  was  the  duty  of  the 
defendant  to  operate  said  motorbus  south  of  the  middle  of 
the  boulevard,  and  as  near  the  right-hand  curb  as  was  prac- 
ticable; and  if  you  further  find  that  such  failure  to  operate 
said  motorbus  as  near  said  right-hand  curb  as  was  practicable 
was  a  direct  cause  of  its  collision  with  the  bicycle,  and  that  the 
decedent  did  not  turn  his  bicycle  in  front  of  and  in  the  path  of 
the  motorbus,  then  you  must  find  for  plaintiff.27 

§  2702.    Collision  of  automobile  with  motorcycle.28 

§  2703.    Collision  of  automobiles  going  in  same  direction.29 

§2704.    Collision  of  automobiles  going  in  opposite  direc- 
tions.30 

§  2705.    Collision  of  automobile  with  automobile  turning.3 1 

§  2706.    Collision  of  automobile  with  automobile  standing 

or  parked  on  highway.32 

§  2707.    Collision   of   automobile   with   animal-drawn    ve- 
hicle.33 

§  2708.    Cow  injured  by  automobile.34 

§  2709.    Liability  of  chauffeur  for  injury  to  his  master  riding 

in  automobile.35 

§  2710.    Directing  amount  of  verdict  if  jury  renders  verdict  for 
plaintiff. 

Alabama. 

If  you  believe  the  evidence  in  this  case  your  verdict  should 
be  against  those  four  defendants  for  $2,058  with  interest  on  it 
from  November  21, 19 — ,36 

Indiana. 

(1)  If  you  find  for  this  plaintiff  against  this  defendant  the 
amount  of  damages  which  will  be  assessed  is  $6,128.52  to  which 

27  Nash  v.  Peoples  Motorbus  Co.          32  See  §  469,  supra. 
(MoApp),  20  SW2d  570.  33  gee  §  479>  mprcLf 

28  See   §  445,  supra.  34  See  §  478,  supra. 

29  See  §  461,  supra.  ss  See  §  396j  mpra^ 

30  See  §450,  supra.  36Dfnsmore  v.  J.  H.  Calvin  Co., 

31  See  §464,  supra.  214  Ala  666,  108  S  583. 
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you  may  add  interest  at  the  rate  of  —  per  cent  from  October  6, 
19— ,37 

(2)  If  you  find  for  the  plaintiff,  and  if  you  further  find 
that  on  December  29,  19—,  the  defendant  denied  liability  on  the 
double  ^indemnity  feature  of  the  policy  sued  on  in  this  action, 
then  I  instruct  you  that  you  should  return  a  verdict  in  plaintiffs 
favor  in  the  sum  of  $10,000,  to  which  you  should  add  —  per  cent 
interest  thereon  from  January  1,  19—,  to  the  date  of  the  return 
of  your  verdict.38 

§  2711.    Arguments  and  conduct  of  counsel  in  general- 

Alabama. 

The  last  remarks  are  improper  argument,  and  you  will  not 
give  any  consideration  to  them.  Your  verdict  is  not  to  be  based 
on  anything  except  the  evidence  adduced  from  the  witness 
stand,  and  those  remarks  are  improper,  and  you  should  not 
consider  them  at  all  in  arriving  at  your  verdict. 

*     *    * 

I  will  overrule  the  motion  for  a  mistrial,  and  I  will  instruct 
the  jury  that  line  of  argument  is  not  proper,  that  is  not  evi- 
dence in  the  case,  and  you  are  not  to  consider  that  in  arriv- 
ing at  your  verdict,  and  you  must  dismiss  that  from  your 
minds  altogether  and  not  consider  it.  It  has  nothing  to  do  with 
the  case  and  you  are  to  reach  your  verdict  from  the  testimony 
as  adduced  from  the  witness  stand  in  the  case,  and  not  on 
improper  arguments  or  things  that  have  been  suggested  to  you 
by  counsel  in  argument. 

That  is  not  based  on  facts  in  evidence.  You  must  disabuse 
your  minds  of  any  such  matters  as  he  has  just  stated  to  you 
in  arguing  the  case  to  the  jury.39 

California. 

Any  statement  of  counsel  is  not  evidence  in  the  case.  Unless 
such  statements  are  borne  out  by  the  evidence  or  by  the  instruc- 
tions of  the  court,  they  are  to  be  disregarded.40 

Illinois, 

If,  in  putting  in  the  evidence  or  in  argument,  counsel  for 
either  party  has  made  any  statement  in  reference  to  the  facts 

37  Bain  v.  Freyn,  Circuit  Court,  39  Birmingliam  Elec.  Co.  v.  Cleve- 
Marion  County,  Indiana,  No.  45220.  land,  216  Ala  455,  183  S  403. 

38  Jensen  v.  Lincoln  Nat.  Life  Ins,  See  also  Hammond  Motor  Co.  v. 
Co.,  Circuit  Court,  Marion  County,  Acker,  219  Ala  291,  122  S  173. 
Indiana,  No.  45357;  see  99  IndApp  40  Rogers    v.    Interstate    Transit 
397,  189  NE  169.  Co.   (CalApp),  284  P  499;  see  212 

Cal  36,  297  P  884. 
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you  may  add  interest  at  the  rate  of  —  per  cent  from  October  6, 
19— ,37 

(2)  If  you  find  for  the  plaintiff,  and  if  you  further  find 
that  on  December  29,  19—,  the  defendant  denied  liability  on  the 
double  ^indemnity  feature  of  the  policy  sued  on  in  this  action, 
then  I  instruct  you  that  you  should  return  a  verdict  in  plaintiffs 
favor  in  the  sum  of  $10,000,  to  which  you  should  add  —  per  cent 
interest  thereon  from  January  1,  19—,  to  the  date  of  the  return 
of  your  verdict.38 

§  2711.    Arguments  and  conduct  of  counsel  in  general- 

Alabama. 

The  last  remarks  are  improper  argument,  and  you  will  not 
give  any  consideration  to  them.  Your  verdict  is  not  to  be  based 
on  anything  except  the  evidence  adduced  from  the  witness 
stand,  and  those  remarks  are  improper,  and  you  should  not 
consider  them  at  all  in  arriving  at  your  verdict. 

*     *    * 

I  will  overrule  the  motion  for  a  mistrial,  and  I  will  instruct 
the  jury  that  line  of  argument  is  not  proper,  that  is  not  evi- 
dence in  the  case,  and  you  are  not  to  consider  that  in  arriv- 
ing at  your  verdict,  and  you  must  dismiss  that  from  your 
minds  altogether  and  not  consider  it.  It  has  nothing  to  do  with 
the  case  and  you  are  to  reach  your  verdict  from  the  testimony 
as  adduced  from  the  witness  stand  in  the  case,  and  not  on 
improper  arguments  or  things  that  have  been  suggested  to  you 
by  counsel  in  argument. 

That  is  not  based  on  facts  in  evidence.  You  must  disabuse 
your  minds  of  any  such  matters  as  he  has  just  stated  to  you 
in  arguing  the  case  to  the  jury.39 

California. 

Any  statement  of  counsel  is  not  evidence  in  the  case.  Unless 
such  statements  are  borne  out  by  the  evidence  or  by  the  instruc- 
tions of  the  court,  they  are  to  be  disregarded.40 

Illinois, 

If,  in  putting  in  the  evidence  or  in  argument,  counsel  for 
either  party  has  made  any  statement  in  reference  to  the  facts 

37  Bain  v.  Freyn,  Circuit  Court,  39  Birmingliam  Elec.  Co.  v.  Cleve- 
Marion  County,  Indiana,  No.  45220.  land,  216  Ala  455,  183  S  403. 

38  Jensen  v.  Lincoln  Nat.  Life  Ins,  See  also  Hammond  Motor  Co.  v. 
Co.,  Circuit  Court,  Marion  County,  Acker,  219  Ala  291,  122  S  173. 
Indiana,  No.  45357;  see  99  IndApp  40  Rogers    v.    Interstate    Transit 
397,  189  NE  169.  Co.   (CalApp),  284  P  499;  see  212 

Cal  36,  297  P  884. 
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in  this  case  not  based  upon  the  evidence,  the  jury  should  wholly 
disregard  such  statement.4 ' 

Indiana. 

You  may  disregard  the  remarks  that  counsel  may  make, 
when  not  giving  testimony  from  the  witness  stand.  Such  re- 
marks are  made  simply  for  the  disposal  of  questions  here.  You 
are  not  to  permit  any  remark  that  I  have  made  or  that  counsel 
may  make  to  influence  you  in  any  way. 

*     *     * 

Any  statements  of  counsel  as  to  what  they  expect  to  prove 
or  offer  to  prove,  or  any  attempt  to  prove  a  fact,  the  proof 
of  which  is  not  admitted  by  the  court,  or  which  has  been 
ordered  stricken  from  the  record,  must  be  entirely  disregarded 
and  dismissed  from  your  minds.42 

Michigan* 

I  charge  you  that  you  should  not  be  influenced  in  this  case 
by  expressions  of  counsel  whereby  they  express  an  opinion  as 
to  what  has  been  proved  or  what  has  been  disproved,  and  par- 
ticularly you  should  not  be  influenced  by  expression  of  counsel 
for  plaintiff.  That  should  have  no  weight  with  you.  When  he 
expressed  his  opinion  that  H.  did  not  reverse  the  motor  and 
put  on  the  air,  that  was  not  the  best  thing  to  do  under  the 
circumstances.  That  is  the  expression  of  an  opinion.  It  is 
for  you,  gentlemen,  to  determine  from  all  the  testimony  in  the 
case  whether  or  not  the  motorman  did  his  utmost  and  applied 
such  appliances  as  he  should  have  done.  The  point  I  make 
is  that  you  should  not  be  influenced  by  expression  of  counsel 
one  way  or  the  other.  Neither  should  you  be  influenced  by 
counsel  for  defendant  as  to  what  opinion  he  should  present 
as  to  what  credence  is  to  be  given  to  any  particular  part  of 
the  testimony.  That  is  your  duty  as  jurors.43 

Minnesota. 

It  is  for  you  to  say  what  the  testimony  in  this  case  is ;  you 
should  determine  that  from  what  you  have  heard,  from  the  wit- 
nesses on  the  witness  stand  and  from  the  exhibits  which  have 
been  received  in  evidence.  And  from  this  testimony  [evidence] 
it  is  for  you  to  determine  what  the  facts  in  the  case  are,  where 
the  truth  in  this  controversy  lies.  You  should  not  take  as  true 
any  statement  made  by  either  counsel  for  the  defendants  or 

41  North  Chicago  Street  R.  Co.  v.  43  Phinney  v.   Detroit   United   R. 
Wellner,  206  111  272,  69  NE  6.  Co.,  232  Mich  399,  205  NW  124. 

42  Piggly-Wiggly   Stores,  Inc.  v.  See  also  Harris  v.  P.  Koenig  Coal 
Lowenstein,  197  Ind  62,  147  NE  771.  Co.,  223  Mich  683,  194  NW  511. 
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counsel  for  the  plaintiffs  unless  such  statement  coincides  with 
your  recollection  of  the  testimony. 

*    *     * 

Counsel  in  his  argument  has  made  some  suggestions  as  to 
what  he  thought  was  a  proper  verdict  for  you  to  bring  in  here. 
I  must  caution  you  at  this  time,  that  simply  reflects  his  opinion, 
and  it  should  be  so  regarded  by  you,  nor  are  you  to  be  influenced 
by  the  amount  that  has  been  asked  for  in  the  father's  complaint 
in  behalf  of  the  daughter.  After  all,  you  are  the  sole  judges  of 
what  this  is  to  be.  You  will  give  to  counsel's  statement  on  this 
other  matter  such  weight  as  you  think  it  is  entitled  to.44 

North  Dakota. 

Statements  of  counsel,  members  of  the  jury,  are  not  evidence. 
It  is  their  right  and  privilege,  and  it  is  their  duty,  to  state  the 
evidence  as  they  understand  it,  but  if  any  statements  are  made 
by  counsel  in  the  heat  of  argument  that  are  not  supported  by 
the  evidence  in  the  case  introduced  before  you,  you  are  to  dis- 
regard such  portion  of  their  statements  and  are  to  consider  only 
the  evidence  given  by  the  witnesses  on  the  stand  before  you  in 
this  case.  Comment  of  counsel  is  not  evidence  in  this  case.  You 
are  the  sole  judges  of  the  evidence.45 

Ohio. 

(1)  You  will  entirely  eliminate  from  your  minds  the  state- 
ments made  by  counsel  for  the  plaintiff  as  to  the  family  of  the 
deceased,  W.  E.  G.    Those  matters  are  out  of  the  case  and  you 
will  not  consider  them,  but  cast  them  from  your  minds  entirely.4* 

(2)  Discussions  between  counsel  or  between  the  court  and 
counsel  are  not  evidence.     Do  not  consider  these  things  as 
evidence ;  they  have  their  proper  places  in  a  lawsuit,  but  they 
do  not  determine  any  disputed  facts,  and  you  must  not  base 
your  verdict  on  anything  except  the  evidence  and  the  law.    The 
evidence  in  this  case  upon  which  you  will  base  your  verdict 
are  the  sworn  statements  of  the  witnesses  from  the  witness- 
stand  and  any  exhibits  that  have  been  introduced  in  evidence 
and  any  admissions  of  any  of  the  parties  contained  in  the 
pleadings.    That  will  be  the  evidence  on  which  you  will  decide 
the  case.47 

(3)  Let  me  say  that  neither  the  opening  statements  made  by 
counsel  at  the  beginning  of  the  trial,  nor  the  final  arguments  of 

44  Eichten  v.  Central   Minnesota  46  Louisville    &    N.    R.    Co.    v. 

Co-op.  Power  Assn.,  224  Minn  180,  Greene,  26  OhApp  392,  160  NE  495, 

28  NW2d  862.  47  Gilbert  v.  Reardon,  46  OliApp 

4«  State  v.  Tjaden  (ND),  69  NW  206,  188  NE  S59. 
2d272. 
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counsel  made  at  the  conclusion  of  the  taking  of  testimony,  nor 
the  remarks  of  counsel  made  during  the  trial,  are  to  be  con- 
sidered by  you  as  evidence.  These  are  not  evidence.48 

Washington. 

This  case  must  be  decided  upon  the  testimony  which  has 
been  detailed  upon  the  witness  stand.  Statements  made  by 
counsel  in  arguments  to  the  court  upon  the  evidence  or  argu- 
ments to  you,  as  to  what  the  evidence  is,  are  not  to  be  considered 
as  evidence  by  you  unless  it  corresponds  with  your  memory 
of  the  evidence  as  you  heard  the  witness  detail  it.49 

Wisconsin. 

While  it  is  the  duty  and  the  right  of  counsel  to  address  you 
and  explain  and  elucidate  the  testimony,  the  better  to  enable 
you  to  understand  the  questions  which  you  are  to  decide,  yet  if 
counsel  inadvertently  mistake  the  evidence  you  are  to  follow  the 
evidence  and  not  the  statement  of  counsel  in  arriving  at  the 
conclusion  as  to  the  answers  to  be  given  in  this  case.50 

§  2712.    Insurance.5 ! 

§  2713.    No  eye-witnesses  other  than  interested  persons. 

Counsel:  It  was  a  most  unfortunate  situation  that  in  so 
far  as  the  plaintiff  is  concerned  there  were  no  eye-witnesses 
other  than  the  interested  parties,  that  is,  the  motorman  of 
the  street  car  and  the  driver  of  the  automobile,  K,  L. 

Court:    The  jurors  heard  the  testimony.52 

§  2714.    This  rich  corporation." 

You  should  disregard  any  statement  of  counsel  that  is  not 
supported  by  the  evidence;  and  in  this  connection  I  want  to 
particularly  admonish  you  that  you  should  disregard  the  state- 
ment made  by  the  attorney  for  the  plaintiff  in  his  argument 
to  you  as  to  "this  rich  corporation."  In  making  that  statement 
counsel  was  carried  away  undoubtedly  by  his  excitement  in 
the  trial  of  the  case.  There  is  no  evidence  in  this  case  that 
this  is  a  rich  corporation.  It  may  be  bankrupt  for  all  you  know, 
or  for  all  I  know.  This  is  just  an  evidence  of  the  fact  that 
you  should  not  consider  anything  that  is  unsupported  by  the 

48  Bishop   v.   Trammel,    Common  49  Thomas  v.  Fos,  51  Wash  250, 

Pleas  Court,  Cuyahoga  County,  Ohio,  98  P  663. 

Nos.  677,  351;  677,  352.  Kindly  sub-  5O  Mullen  v.  Reinig,  72  Wis  388, 

mitted  by  Judge  Earl   R.   Hoover,  39  NW  861. 

Common    Pleas     Court,     Cuyahoga  * «  See  §§  333,  1976,  supra. 

County,  Ohio.  52  Alberts  v.  Lytle,   1   CalApp2d 

682,  37  P2d  705. 
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evidence  in  the  case ;  and  any  statement  made  by  counsel  which 
is  not  supported  by  evidence  should  be  entirely  disregarded  by 
you.53 

§2715.    "Hobo." 

Counsel:    When  did  you  first  see  this  hobo,  T.? 

(Objection.) 

Court:  Statements  made  by  respective  counsel  are  not  to 
be  taken  as  evidence  in  the  case,  gentlemen  of  the  jury;  it  Is 
not  to  be  considered  by  you  as  part  of  the  evidence.  You  will 
take  the  evidence  from  the  stand.54 

§  2716.    Employee  of  defendant  will  lose  job. 

Gentlemen  of  the  jury,  there  is  no  evidence  before  you  that 
any  employee  of  this  defendant  company  is  going  to  lose  his 
job  by  any  action  of  his,  and  any  argument  based  on  any  such 
assertion  of  counsel  is  improper  and  should  not  be  considered 
by  you.  As  I  told  you  before,  your  verdict  is  to  be  based  on 
the  evidence  as  adduced  from  the  witness-stand  in  this  case, 
and  not  on  any  argument  made  by  counsel  which  is  not  based 
on  facts  in  the  case.55 

§  2717.    Plaintiff  "has  a  hungry  wife  and  hungry  months  to 

feed/' 

Counsel:  That  man  is  injured;  he  has  a  hungry  wife  and 
hungry  mouths  to  feed  out  there. 

(Objection.) 

Judge:  I  will  sustain  the  motion,  and  gentlemen  of  the 
jury,  you  are  instructed  by  the  court  that  it  is  not  a  proper 
argument;  it  is  no  element  of  damages  in  this  case,  and  it  is 
improper,  and  the  court  instructs  you  not  to  consider  that  part 
of  the  attorney's  argument.56 

§  2718.    Results  or  proceedings  in  other  actions, 

(1)  That  is  not  proper  evidence,  and  I  will  state  to  the 
jury  that  it  is  improper  to  state  anything  about  the  result  of 
any  other  trial.  He  can  state  that  the  other  trial  was  had, 
but  it  is  not  proper  to  put  its  result  before  you.57 

53  Alberts  v.  Lytle,   1   CaIApp2d  5S  Birmingham  Elec.  Co.  Y.  deve- 
682,  37  P2d  705.  land,  216  Ala  455,  113  S  403, 

54  Ashworth    v.    Alabama    Great  B6  Birmingham  Elec.  Co,  T.  Cleve- 
Southem  R.  Co.,  211  Ala  20,  99  S  land,  216  Ala  455,  113  S  403. 

191.    The  person  referred  to  as  a          67  Worthington   v.    Robinson,    22 
"hobo"  was  the  decedent  in  an  action      AlaApp  38,  111  S  762. 
for  wrongful  death. 
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(2)  Counsel:  If  you  think  that  this  is  a  case  for  any 
small  verdict,  then  you  do  not  have  the  ideas  that  I  have  met 
with  in  the  jurors  of  Jefferson  County. 

(Objection;  remark  withdrawn.) 

Judge:  You  will  not  consider  that  argument  of  counsel  in 
regard  to  the  action  of  jurors.  It  is  an  improper  argument, 
and  is  not  to  be  considered  by  you  in  this  case  at  all.58 

§  2719.    Right  of  action  against  others. 

You  should  pay  no  attention,  in  your  consideration  of  this 
case,  to  any  suggestion  made  by  counsel  for  plaintiff  that  the 
defendant  might  have  a  claim  against  the  Cleveland  Trust 
Company.  Such  suggestion  was  improper.59 

§  2720.    Compensation  for  injuries  other  than  by  the  pres- 
ent action. 

Something  was  said  in  the  argument  about  compensation 
having  been  provided  for  by  law  for  an  injured  workman  em- 
ployed by  the  city.  I  want  to  say  to  you  that  you  should  leave 
that  entirely  out  of  consideration.  That  is  something  with 
which  you  have  nothing  to  do  in  this  case.  So  far  as  that  pro- 
vision of  law  is  concerned,  it  will  be  for  the  court  to  deal  with 
that  after  your  verdict  has  been  received.60 

§  2721.    Matters  of  common  knowledge. 

You  should  bear  in  mind,  however,  that  you  are  to  decide 
the  case  from  the  evidence  received  on  this  trial  and  from 
nothing  else.  Counsel  in  argument  have  traveled  outside  of 
the  evidence  and  talked  to  you  a  good  deal  about  things  that 
they  regard  as  common  knowledge  and  things  that  they  related. 
Bear  in  mind  that  you  are  to  lay  out  of  consideration  everything 
except  just  what  testimony  was  received  on  the  trial  of  this 
action,  and  decide  this  case  from  that  testimony  alone,  considered 
in  connection  with  these  exhibits  which  have  been  received  in 
evidence.6  * 

§  2722.    Personal  gain  of  prosecutrix  in  bastardy  proceed- 
ings. 

In  view  of  some  statements  made  by  counsel  in  argument 
respecting  the  supposed  purpose  of  Mrs.  S.  to  profit  by  this 

58  Birmingham  Amusement  Co.  v.  6O  Hahn  v.  Brown,  Circuit  Court, 

Norris,  216  Ala  138,  112  S  633,  53  Marathon  County,  Wisconsin. 

ALR  840.  e  i  Riordan  v.  Haggerty  &  Parkin- 

*9  Herman  v.  Teplitz,   113  OhSt  son,  Circuit  Court,  Marathon  Coun- 

164,  148  NE  641.  ty,  Wisconsin. 
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prosecution,  I  think  it  is  my  duty  to  say  to  you  that  this  prose- 
cution in  this  action  was  not  instituted  and  carried  on  by  Mrs.  S. 
but  that  the  complaint  herein  is  made  by  one  of  the  public 
authorities ;  and  that  it  appears  that  the  mother  of  this  child 
has  been  receiving  public  aid,  and  that  this  prosecution  is  for 
the  protection  of  the  public  against  added  burdens.62 

§  2723.    Remarks  and  conduct  of  judge.63 

California. 

Court:  I  think,  in  so  far  as  the  alienation  is  concerned, 
there  is  no  question  but  what  the  wife  lost  the  affections  of 
her  husband  at  the  time  at  least  when  he  said  he  was  leaving, 
never  to  return.  If  she  did  not  possess  his  affections  at  that 
time,  certainly  they  could  not  thereafter  be  alienated. 

(Objection.) 

Court:  The  court  is  not  intending  in  any  way  to  pass  upon 
the  facts;  merely  had  reference  to  the  statement  made  by  the 
plaintiff  that  at  a  certain  time  her  husband  left  her  and  stated 
he  was  never  coming  back.64 

Michigan. 

Court  [ruling  on  evidence  introduced  by  Attorney  S,] :  Incom- 
petent. I  think  you  are  trying  to  smuggle  in  something  that 
the  law  does  not  recognize. 

(Objection.) 

Mr.  H.  [next  day] :  Just  one  thing,  your  honor.  I  do  not 
know  whether  I  should  say  it,  but  I  want  to  be  absolutely  safe 
on  this  record  in  this  case.  Yesterday,  during  part  of  the 
examination,  there  was  more  or  less  strenuous  argument  between 
Mr.  S.  and  myself,  and  your  honor  made  the  remark  that  Mr.  S. 
appeared  to  be  trying  to  smuggle  in  something  in  the  way  of 
proof.  Now,  I  know  the  way  in  which  your  honor  made  that, 
and  Mr.  S.  knows;  but  I  think  it  should  be  made  clear  to  the 
jury  that  there  was  no  insinuation  on  your  part  that  Mr,  S. 
was  doing  anything  wrong  or  improper. 

Court:  There  is  no  question,  gentlemen;  I  didn't  for  a 
moment  intend  to  impute  any  trick  or  anything  of  a  wrong 
nature  to  Mr.  S.  I  have  too  much  respect  for  him,  gentlemen. 

Mr.  H.:  I  knew  you  did  not,  but  I  wanted  it  to  appear  on 
the  record. 

Court:  I  do  not  think  Mr.  S.  would  think  I  would  think  of 
such  a  thing. 

62  State  v.  Neholm,  Circuit  Court,          64  Budd  v.  Morgan,  187  Cal  741, 
Lincoln  County,  Wisconsin.  203  P  754. 

63  See  also  §  2650,  supra. 
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Mr.  S.:  That  is  the  last  thing- 1  would  think  of,  your  honor; 
to  do  anything  of  that  kind. 

Court:  My  relations  with  Mr.  S.  have  been  very  pleasant, 
and,  as  I  said  before,  I  have  the  utmost  respect  for  Mr.  S.  I 
certainly  did  not  mean  any  such  intimation  should  be  made. 

Mr.  H. :    I  knew  you  did  not  mean  it. 

Mr.  S.:  It  never  occurred  to  me.  That  thought  was  entirely 
out  of  my  mind.65 

Texas. 

Court:  This  may  not  be  a  technical  violation  of  the  rule, 
in  that  the  witnesses  in  the  meeting  not  having  been  present 
in  court  had  not  been  sworn  and  instructed  and  placed  under 
the  rule,  but  it  appears  to  me  that  there  has  been  a  violation 
of  the  spirit  and  intent  of  the  rule. 

(Objection.) 

Court:  The  court  instructs  the  jury  to  disregard  and  not 
consider  the  remarks  made  by  the  plaintiff's  attorney  in  charging 
that  defendant's  attorneys  violated  the  rule  of  the  court  and 
you  should  also  disregard  and  not  consider  the  observations 
of  the  court  that  the  rule  had  been  in  spirit  violated.  Those 
remarks  and  observations  should  not  and  could  not  be  taken 
as  a  circumstance  against  the  defendant.66 

§  2724.    Laws  of  other  states. 

Missouri. 

(1)  At  the  time  when  and  the  place  where  the  automobiles 
mentioned  in  the  evidence  came  into  collision  with  each  other, 
the  law  of  Illinois  imposed  upon  the  driver  of  a  motor  vehicle 
when  meeting  another  vehicle  on  a  public  highway,  in  operating 
such  motor  vehicle  to  seasonably  turn  the  same  to  the  right 
of  the  center  of  the  beaten  track  of  said  highway  so  as  to 
pass  without  interference. 

And  if  the  jury  find  and  believe  from  the  evidence  that 
Route  No.  13,  mentioned  in  the  evidence,  was  at  the  time  and 
place  mentioned,  a  public  highway  in  the  state  of  Illinois  and 
further  find  that  defendant  B/s  driver  of  said  automobile  truck 
while  driving  and  operating  the  same  on  said  highway  at  the 
time  of  and  immediately  before  said  automobiles  in  question 
came  into  collision,  negligently  failed  to  seasonably  turn  defend- 
ant's automobile  truck  to  the  right  of  the  center  of  the  beaten 
track  of  said  highway  so  as  to  pass  the  automobile  in  which 
plaintiff  was  riding  without  interference,  then  such  failure, 

65McCue  v.  Detroit  United  Ry.,  66  Hines  v.  Messer  (TexCivApp), 
210  Mich  554,  178  NW  68.  218  SW  611. 
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if  any,  was  negligence  on  the  part  of  defendant  B.'s  driver; 
and  if  the  jury  find  and  believe  from  the  evidence  that  as  a 
direct  consequence  of  such  negligence  above  specified,  if  any, 
plaintiff  was  injured,  and  at  the  time  plaintiff  was  in  the  exercise 
of  ordinary  care  for  his  own  safety,  then  you  will  find  for  the 
plaintiff  and  against  the  defendant,  B.67 

North  Carolina. 

This  case  is  being  tried  under  the  laws  of  the  state  of 
Georgia,  the  policf  having  been  issued  in  the  state  of  Georgia, 
the  deceased  having  died  in  the  state  of  Georgia,  a  resident 
of  the  state  of  Georgia  at  the  time  of  his  death,  and  the  court 
is  of  the  opinion  that  the  law  as  laid  down  by  the  Supreme 
Court  of  Georgia  in  Reese  v.  Fidelity  Mut.  Life  Assn.,  Ill  Ga. 
482,  36  S.  E.  637,  is  the  law  of  Georgia  applicable  to  this  case, 
and  that  the  law  laid  down  by  the  Supreme  Court  of  Georgia 
in  Few  v.  Supreme  Lodge,  K.  of  P.,  1S6  Ga.  181,  71  S,  E.  130, 
138  Ga.  778,  76  S.  E.  91,  142  Ga.  240,  82  S.  E.  627,  is  not 
the  law  applicable  in  this  case.  Therefore  the  court  instructs 
you  under  the  evidence  of  the  plaintiff,  if  you  believe  the 
plaintiff,  to  answer  the  seventh  issue  "No."68 

§  2725.    Reserved. 

§  2726.    Definition  or  explanation  of  terms  used  in  instructions 
— accident;  accidental. 

Arkansas. 

The  terms  "accident"  and  "accidental  means,"  in  the  policy 
sued  on  and  in  the  constitution  and  by-laws  of  the  defendant 
association,  are  used  in  their  ordinary  popular  sense,  as  meaning 
"happening  by  chance/'  "unexpectedly  taking  place,"  "not  accord- 
ing to  the  usual  course  of  things,"  or  "not  as  expected."  If 
you  find  from  a  preponderance  of  the  evidence  that  the  injury 
received  by  the  plaintiff  happened  by  chance,  or  unexpectedly 
took  place,  or  was  not  according  to  the  usual  course  of  things, 
or  was  not  as  expected,  then  you  will  find  that  said  injury 
was  the  result  of  accident  and  comes  within  the  terms  of  the 
insurance  contract,  unless  you  find  from  a  preponderance  of 
the  evidence  that  it  falls  within  one  or  any  of  the  exceptions 
in  the  contract.6* 

Calif o-rnia. 

To  recover  on  an  accident  policy  insuring  against  death 
resulting  from  injuries  caused  solely  by  external,  violent,  and 

67  Loveless  v.  Berberkn  Delivery  69  Travelers  Protective  Assn.  v. 

Co.,  335  Mo  650,  73  SW2d  790.  Stephens,  185  Ark  660,  49  SW2d  364. 

«8  Keesler  v.  Mutual  Ben.  Life  See  also  Pacific  Mut,  Life  Ins.  Co. 

Ins.  Co.,  177  NC  394,  99  SE  97.  v.  Ware,  182  Ark  868,  33  SW2d  46. 
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accidental  means,  it  must  be  shown  not  only  that  the  death 
was  an  accidental  result,  but  that  the  cause  itself  was  external, 
violent,  and  accidental.  The  word  "accident"  in  such  policy 
means  "an  event  which  takes  place  without  one's  foresight  or 
expectation,"70 

Oklahoma. 

The  term  "accidental"  is  here  used  in  its  ordinary,  popular 
sense,  and  in  that  sense  it  means  "happening  by  chance,"  "unex- 
pectedly taking  place,"  "not  according  to  the  usual  course  of 
things,"  or  "not  as  expected."71 

§  2727.    Act  of  God.72 

§  2728,    Agreed. 

The  expression  "was  it  agreed,"  recurs  in  the  second  and 
fourth  questions  and  you  will  bear  in  mind  the  instruction 
which  I  have  given  you  in  respect  to  the  first  question  in  con- 
sidering those  questions.  Where  you  are  inquired  of  and  asked 
to  decide  whether  a  certain  thing  was  agreed  upon  you  will 
bear  in  mind  that  it  may  be  agreed  upon  either  expressly, 
that  is,  by  express  words  used  by  the  parties  or  it  may  be 
agreed  upon  impliedly,  that  is,  understood  by  the  parties  con- 
cerned by  reason  of  the  circumstances  in  which  they  were 
placed  and  by  their  acts  and  their  words,  that  the  thing  inquired 
about  was  to  be  done.73 

§  2729.    Agreement. 

Mr.  R.  suggests  that  the  jury  might  be  misled  by  the  use 
of  the  term  "contract"  or  "agreement,"  into  thinking  that  that 
meant  a  written  contract  or  agreement.  You  will  notice  by 
the  first  question  you  are  asked  whether  permission  to  use 
plaintiff's  land  was  granted.  And  I  will  state  that  permission 
might  be  orally  granted  as  well  as  it  might  be  granted  by  a 
writing.74 

§2730.    Alimony.75 

§2731.    Baggage. 

But  if  you  should  find  from  the  evidence  that  the  baggage 
was  lost  through  a  failure  of  the  defendant's  employees  to  use 

70  Magby  v.  New  York  Life  Ins.  73  Miller  v.  Lange,  Circuit  Court, 

Co.,  136  CalApp  772,  29  P2d  791.  Lincoln  County,  Wisconsin, 

7 *  Mid-Continent  Life  Ins.  Co.  v.  7*  Fabishak  v.  Koskey,  Circuit 

Davis,  174  Okl  262,  51  P2d  319.  Court,  Marathon  County,  Wisconsin. 

72  See  §  2332,  supra.  7«  See  §  1540,  supra. 
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such  ordinary  care  and  diligence,  then  the  plaintiff  is  entitled 
to  a  verdict  for  the  value  on  January  19,  19 —  of  the  suitcase 
in  question  and  of  such  of  its  contents  as  fall  within  the 
meaning  of  the  term  <*baggage,"  together  with  interest  thereon 
from  January  19,  19—,  to  the  present  time  at  —  per  cent  per 
annum. 

The  general  term  "baggage"  includes  all  such  articles  of 
necessity  and  convenience  as  are  usually  carried  by  passengers 
for  personal  use  and  comfort  or  protection  during  the  continu- 
ance of  the  journey,  and  in  determining  the  question  as  to  what 
is  included,  the  station  in  life,  circumstances,  and  business  of 
the  passenger  and  the  nature  and  extent  of  the  contemplated 
journey  may  be  taken  into  account. 

I  am  constrained  to  hold  and  so  instruct  you,  that  the  switch 
key  mentioned  in  the  evidence  and  valued  at  $5.00  is  not  included 
within  the  term  "baggage,"  and  it  was  not  proper  to  transport  it 
as  such,  and  you  have  no  right  to  allow  plaintiff  anything 
therefor.  The  defendant  assumed  no  responsibility  therefor. 
But  all  the  other  articles  shown  by  the  evidence  to  have  been 
contained  in  the  suitcase,  and  the  suitcase  itself,  are  of  such 
a  character  that  you  may  or  may  not  consider  them  baggage, 
according  as  you  may  conclude  that  they  do  or  do  not  come 
within  the  definition  which  I  have  given  you  of  **baggage."7e 

§  2732.    Center  of  intersection. 

Now  the  "intersection"  is  the  square  in  which  the  two  streets 
coincide,  that  is,  the  square  which  is  equal  in  width  on  every 
side  to  the  width  of  the  streets  that  cross.  If  the  streets  are 
60  feet  wide  then  it  is  a  square  with  60  feet  along  each  side 
of  it.  Observe  now  that  the  "center  of  the  intersection"  is 
the  point  right  in  the  middle  of  that  square  where  the  two 
middle  lines  of  the  two  streets  cross.  Get  those  things  in  mind.77 

§  2733.    Common  carrier.78 

§  2734.    Concealment. 

A  neglect  to  communicate  that  which  a  party  to  a  contract 
of  insurance  knows  and  ought  to  communicate  is  called  "a 
concealment."  A  concealment,  whether  intentional  or  uninten- 
tional, entitles  the  injured  party  to  rescind  a  contract  of  in- 
surance, 

The  applicant  for  insurance  must  disclose  not  merely  facts 
of  which  he  has  actual  knowledge,  but  such  intelligence  as  he 

76  Dean  v.  Chicago,  M.  &  St.  P.  7rCasperson  v.  Barkley,  Circuit 
R.  Co.,  Circuit  Court,  Marathon  Court,  Marathon  County,  Wisconsin. 
County,  Wisconsin.  7S  See  §  1045,  mpra. 
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may  receive  from  others,  which,  if  communicated  to  the  insurer, 
would  tend  to  determine  him  either  to  decline  the  risk  or  to 
ask  a  higher  premium  for  accepting  it;  and  this  is  the  rule 
though  the  intelligence  ultimately  proves  erroneous. 

Any  fact  is  material  to  an  underwriter  which,  if  communi- 
cated to  him,  might  induce  him  to  refuse  the  insurance  alto- 
gether, or  not  to  effect  it  except  for  a  higher  premium. 

It  is  immaterial  whether  the  omission  to  communicate  a 
material  fact  arises  from  intention,  indifference,  or  mistake, 
or  from  it  not  being  present  to  the  mind  of  the  party  who  should 
communicate  it  that  the  fact  was  one  which  it  was  material 
to  make  known;  the  consequences  will  be  the  same,  that  is, 
the  injured  party  thereby  becomes  entitled  to  rescind  the  con- 
tract. 

In  whatever  aspect  the  question  of  concealment  may  be 
presented,  it  is  obviously,  at  last,  no  more  than  this  simple 
question:  Have  these  underwriters  been  entrapped  or  imposed 
upon  or  seduced  into  a  contract,  of  the  force,  extent,  or  incidents 
of  which  a  competent  understanding  cannot  be  imputed  to 
them?79 

§2735.    Contract.80 

§  2736.    Contributory  negligence.8 ! 

§  2737.    Corresponding  inquiries. 

The  second  question  is  this : 

If  you  answer  "Yes"  to  either  or  both  of  the  inquiries 
contained  in  the  first  question,  then  answer  the  corre- 
sponding inquiry  here  following:  Was  the  injury  to  the 
plaintiff  a  natural  result  of  negligence  of  the  defendant  S., 

(a)  In  respect  to  his  rate  of  speed? 

(b)  In  respect  to  his  lookout  and  control  of  his  car? 

You  will  notice  that  you  are  not  to  answer  this  question  at 
all  unless  you  answer  "Yes"  to  one  or  both  of  the  divisions  of 
the  first  question.  In  case  you  answer  "Yes"  to  any  one  or  both 
of  the  inquiries  in  the  first  question,  then  you  are  to  answer  the 
corresponding  inquiry  in  the  next  question.  For  example,  if  you 
should  answer  "Yes,"  so  as  to  find  the  defendant  S.  negligent  in 
respect  to  his  rate  of  speed,  then  in  answering  the  second  ques- 
tion you  would  pass  upon  the  inquiry  as  to  whether  the  plaintiff's 
injuries  were  a  natural  result  of  that  negligence  of  the  defendant 

7S  St.  Paul  Fire  &  Marine  Ins.  Co.          a<>  See  §  1210,  supra 
v.  Balfour,  168  P  212.  «i  See  §  1265,  supra. 
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S.    That  is  what  is  meant  by  corresponding  inquiries  in  the  next 
succeeding  question.82 

§2738.    Cyclone. 

A  cyclone  has  been  defined  in  various  of  the  standard  diction- 
aries and  I  will  give  it  to  you  as  given  in  the  Encyclopedia 
Britannica;  it  is  defined  as  "an  atmospheric  condition  where 
the  pressure  is  lowest  at  the  center  and  the  winds  in  consequence 
tend  to^blow  toward  the  center  spirally  inward,  in  a  whirling 
motion."  The  Century  Dictionary  defines  a  cyclone  as  "any 
atmospheric  movement,  gentle  or  rapid,  general  or  local,  on 
land  or  at  sea,  in  which  the  wind  blows  toward  the  center." 
And  Webster  defines  it  as  "a  storm  characterized  by  high  winds 
rotating  around  a  calm  center  of  low  atmospheric  pressure/'  I 
have  given  you  those  definitions  so  that  it  may  enable  you  to 
apply  them  to  the  testimony  in  the  case,  in  determining  whether 
or  not  this  particular  storm  comes  within  the  definition  of  a 
cyclone  and  within  the  meaning  of  the  policy  when  the  word  is 
used  as  I  have  read  it  to  you.*3 

§  2739.    Direct  and  proximate  cause.84 

§  2740.    Dishonesty. 

The  word  "dishonesty"  means  a  want  of  integrity  in  principle ; 
a  want  of  fairness  and  straightforwardness ;  a  disposition  to  de- 
fraud, deceive  or  betray ;  f aithlessness ;  or  a  course  of  conduct 
generally  characterized  in  the  common  speech  of  men  as  lacking 
in  principle.85 

§  2741.    Distribution  services, 

The  words  "distribution  services"  occur  in  this  question  and 
it  is  important  that  you  should  know  just  what  they  mean  and 
include.  The  ordinance  and  contract  between  the  plaintiff  and 
defendant  here  under  consideration  provided  for  the  installation 
and  leasing  by  the  plaintiff  to  the  defendant  of  a  large  number 
of  double  discharge  fire  hydrants  to  be  located  by  the  city  and 
provided  for  the  use  of  the  same  by  the  city  for  the  extinguish- 
ing of  fires,  the  flushing  of  public  sewers  and  gutters,  and  for 
fire  department  practice;  and  also  provided  for  the  furnishing 
by  the  plaintiff  of  water  for  the  purposes  and  use  of  the  buildings 

82  Zoll  Y.  Siewert,  Circuit  Court,  84  See  §  2330,  supra* 
Marathon  County,  Wisconsin.  8S  American   Surety   Co.    v.    Jay 

83  Federal    Commercial    &    Sav.  Lodge  No.  87,  F.  &  A.  1C,  102  Ind 
Bank  v.  Continental  Life  Ins.  Co.,  App  82,  196  NE  356. 

258  Mich  140,  242  NW  250. 
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of  the  city's  fire  department,  for  the  city  offices,  for  free  public 
schools  and  churches  and  also  for  two  certain  public  drinking 
fountains  for  man  and  beast.  None  of  these  things  belong  to 
the  distribution  services.  But  the  words  "distribution  services'* 
mean  and  include  all  taps,  faucets,  water  closets,  and  other 
apparatus  installed  and  connected  with  the  plaintiff's  water- 
works system  in  the  city  of  Antigo  for  the  consumption  of  water 
by  all  other  patrons  of  the  plaintiff  company.06 

§2742.    Due  care.87 

§2743.    Duress. 

Such  pressure  or  constraint  as  compels  a  man  to  go  against 
his  will  and  virtually  takes  away  his  free  agency  and  destroys 
the  power  of  refusing  to  comply  with  the  unlawful  demands  of 
another  constitutes  duress.  So,  if  you  find  that  at  the  time 
the  plaintiff  signed  the  release  of  the  defendant  he  was  oppressed 
by  an  agent  of  the  defendant,  or  was  induced  by  threats  regard- 
ing his  personal  liberty  to  sign  the  release,  then  you  will  find 
that  there  was  no  meeting  of  the  minds  of  the  parties  so  as 
to  constitute  a  valid  contract  and  release,  and  such  release  will 
not  be  treated  by  you  as  a  final  settlement  between  the  parties. 

Duress  is  that  degree  of  constraint  or  danger,  either  actually 
inflicted  or  threatened  and  impending  which  is  sufficient  in 
severity  or  in  apprehension  to  overcome  the  mind  and  will  of 
the  person  upon  whom  it  is  exercised,  thereby  causing  him  to 
do  and  perform  some  act  which  he  would  not  otherwise  have 
performed  and  which  act  is  therefore  deemed  in  law  not  to  be 
his  voluntary  act.  If  the  defendant  did  in  fact,  by  duress  within 
the  meaning  of  this  instruction,  obtain  the  signing  and  delivery 
of  the  alleged  release,  such  release  would  not  be  binding  upon 
plaintiff,  even  though  it  were  executed  with  valid  consideration. 

Duress,  to  vitiate  and  render  void  a  contract,  must  not  only 
be  of  such  nature  as  to  overcome  the  will  and  mind  of  the  person 
upon  whom  it  is  exercised,  but  must  also  actually  accomplish 
such  result.  If,  notwithstanding  the  exercise  of  duress,  an 
instrument  still  is  the  free  act  of  the  party  upon  whom  the 
duress  is  exercised,  such  act  will  not  be  void  by  reason  of  such 
duress.  In  other  words,  the  duress  to  render  void  an  otherwise 
valid  agreement  must  have  been  the  procuring  cause  of  the 
agreement,88 

86  Antigo    Water-Works    Co.    v.          8?  See  §  2323,  supra. 
Antigo,     Circuit    Court,     Marathon         88  Standard    Auto    Ins.    Assn.   v. 
County,  Wisconsin.  Reese,  83  IndApp  500,  149  NE  137. 
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§2744    Efficient 

«  The,,W.ord  "efficient»"  as  applied  to  a  pump,  means,  in  effect, 
good,"  in  this  case,  a  pump  that  is  satisfactory.    When  it  does 
the  work  satisfactorily  that  is  an  efficient  pump.*9 

§  2745.    Electric  equipment. 

Counsel  suggests  that  I  should  also  define  to  you  the  term 
"electric  equipment/'  I  am  not  sure  that  I  can  make  the  words 
themselves  any  clearer,  but  in  this  instance  and  applying  to 
this  case,  they  relate  to  the  entire  electric  appliances  used  in 
the  lighting  of  this  particular  building,  and  include  everything 
used  in  that  lighting,  the  switch  on  the  outside  of  the  building, 
and  all  lights,  lamps,  wires,  and  sockets  inside  the  building.  You 
will  bear  that  in  mind  in  answering  the  first  question,  which 
relates  to  the  electric  equipment  of  the  building.1*0 

§2746.    Emancipation.91 

§  2747.    Exemplary  damages.82 

§  2748.    Explosion. 

If  you  find  by  the  greater  weight  of  the  evidence  that  the 
gasoline  sent  to  the  cylinder  of  the  car  for  the  purpose  of  explod- 
ing and  causing  the  pistons  to  go  up  and  down,  as  the  case  may 
have  been,  in  the  regular  operation  of  the  car,  exploded  and 
instead  of  causing  the  pistons  to  perform  their  natural  and 
proper  functions  which  were  necessary  and  sufficient  to  run  the 
motor  of  the  automobile  in  question,  started  an  explosion  by 
force,  causing  the  liberation  of  warm  or  hot  water  from  its 
environment,  that  would  constitute  an  explosion  of  the  automo- 
bile. If  the  plaintiff  was  injured  as  a  direct  result  of  such  an 
explosion,  and  has  so  satisfied  you  by  the  greater  weight  of  the 
evidence,  you  would  answer  the  first  issue  "Yes."  If  the  plain- 
tiff has  failed  to  do  so,  you  would  answer  the  first  issue  "No."*3 

§  2749.    Express  malice. 

The  words  "express  malice"  as  used  in  these  questions  mean 
ill  will,  enmity,  wicked  or  improper  motive,  such  as  desire  for 
revenge  or  a  wrongful  gain  to  oneself,  or  a  spirit  of  recklessness 
of  the  consequences.  These  questions  inquire  in  each  instance 
whether  the  defendant  in  speaking  the  words  referred  to  did  so 

89  Lang  v.  Krostag,  Circuit  Court,  9I  See  §  23S6,  supra. 

Marathon  County,  Wisconsin.  92  See  §  1367,  sttpnek 

fla  Marquardt  v.  La  Crosse  Gas  &  93  Bolkh  v.  Provident  Life  &  Ace, 

Elec,  Co.,  Circuit  Court,  La  Crosse  Ins,  Co.,  205  NC  43,  169  SE  826. 
County,  Wisconsin, 
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because  of  enmity  or  ill  will  or  desire  for  revenge  or  of  wrongful 
gain  to  himself  or  in  a  spirit  of  recklessness  of  the  consequences. 
If  he  did  then  he  was  actuated  by  express  malice.94 

§2750.    F.O.B.98 

§2751.    Fraud.96 

§  2752.    Good  faith. 

Good  faith  as  here  used  means  proper  motive  and  honest 
purpose.  If  the  defendant  in  the  instances  inquired  about  acted 
honestly  and  for  the  purpose  of  obtaining  a  proper  result  and 
without  malice,  then  he  acted  in  good  faith.97 

§  2753,    Gross  negligence.98 

§  2754.    Highest  degree  of  care.99 

§2755.     Illness, 

Illness  is  a  word  which  may  properly  include  an  attack  of  a 
less  grave  and  serious  character  than  a  disease.  An  illness  may 
be  slight  or  severe ;  in  either  case  it  is  an  illness. ' 

§  2756.    Inference.2 

§  2757.    Insane. 

The  term  "insane"  as  used  in  the  policy  means  that  unsound- 
ness  of  mind  which  would  prevent  the  insured  from  understand- 
ing the  physical  nature  and  consequences  of  his  act,  or,  if  fore- 
seeing and  meditating  its  physical  consequences,  would  prevent 
the  insured  from  understanding  its  moral  nature  and  aspect.3 

§  2758.    Insane  delusion. 

An  insane  delusion  exists  when  a  person  persistently  believes 
supposed  facts  which  have  no  real  existence,  and  so  believes 
such  supposed  facts  against  all  evidence  and  probabilities  and 
without  any  foundation  or  reason  for  the  belief,  and  conducts 

94  Fehlhaber    v.    McFadden,    Cir-          98  See  §  2329,  supra. 
cuit  Court,  Marathon  County,  Wis-          "  See  §  2324,  supra. 

consin;  see  156  Wis  462,  146  NW          *  Connecticut  Mut.   Life  Ins.  Co. 

484  (action  for  slander).  "  v.  Union  Trust  Co.,  112  US  250,  28 

95  See  §  1058,  supra.  Led  708,  5  SupCt  119. 

96  See  §  1755,  supra.  2  See  §  2597,  supra. 

97  Fehlhaber  v.  McFadden,  Circuit          3  London   Guarantee  &   Ace.   Co. 
Court,  Marathon  County,  Wisconsin;  v.  Officer,  78  Colo  441,  242  P  989. 
see  156  Wis  462,  146  NW  484. 
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himself  or  herself  as  if  such  facts  actually  existed.  If  a  person 
has  a  belief  for  which  there  is  a  valid  reason  or  for  which  there 
is  a  foundation,  that  belief  can  hardly  be  called  an  insane  delu- 
sion.4 


§2759.    Intersection. 

Now  the  intersection  is  the  square  in  which  the  two  streets 
coincide.  That  is  the  square  which  is  equal  in  width  on  every 
side  to  the  width  of  the  streets  that  cross.  If  the  streets  are 
60  feet  wide,  then  it  is  a  square  with  60  feet  along  each  side 
of  it.  Observe  now  that  the  "center  of  the  intersection"  is  the 
point  right  in  the  middle  of  that  square  where  the  two  middle 
lines  of  the  two  streets  cross.  Get  those  things  in  mind,5 

§2760.    Leased  rooms. 

My  attention  has  been  called  by  counsel  to  the  use  of  the 
words  "leased  rooms,"  in  this  fifth  question,  and  it  is  suggested 
that  they  should  be  changed  to  leased  premises."  The  leased 
rooms  included  also  that  right  to  the  use  of  the  hall  as  an  ap- 
proach to  the  rooms,  and  the  stairway  likewise,  and  when  I 
speak  of  "leased  rooms"  and  "the  full  use  and  enjoyment  of  the 
leased  rooms,"  in  this  fifth  question,  I  mean  everything  that 
goes  with  the  four  rooms,  the  approaches,  all  constituting 
things  that  the  defendant  was  entitled  to  under  the  lease.6 

§2761.    Malice.7 

§  2762.    Market  prices. 

The  term  "market  prices"  as  used  in  these  instructions,  means 
the  prices  prevailing  in  the  market  between  wholesaler  and 
retailer  in  relation  to  the  same  class  of  goods  at  that  time.8 

§  2763.    Market  value.9 

§  2764.    Material  representation 

A  material  representation  is  one  that  would  influence  a  prudent 
insurer  in  determining  whether  or  not  to  accept  a  risk  or  to  fix, 
in  some  cases,  the  premiums,  in  the  event  of  such  acceptance.10 

4  In  re  Bolger's  Estate,  226  Mich  8  Tryon  Knitting  Mills  v.  Friede, 
545,  198  NW  216.  Circuit  Court,  Marathon  County, 

6  Casperson    v.    Barkley,    Circuit      Wisconsin. 

Court,  Marathon  County,  Wisconsin.  s  See  §  1620,  stepra, 

*  Wright  v.  Smith,  Circuit  Court,  IO  Bankers'  Health  &  Life  Ins,  Co. 

Marathon  County,  Wisconsin.  v.  Brown,  49  GaApp  294, 175  SE  387. 

7  See  §§  2118,  2171, 


§  2765  INSTRUCTIONS — CIVIL  ACTIONS  680 

§  2765.    Mistake  in  cutting  timber. 

What  constitutes  a  mistake  legally,  and  within  the  meaning 
of  the  word  as  used  in  these  questions,  I  will  now  undertake  to 
instruct  you  upon.  The  meaning  of  the  word  "mistake"  as  here 
used,  is  somewhat  different  from  the  commonly  accepted  meaning 
of  that  word  used  in  relation  to  other  things  than  trespasses  on 
land.  Before  you  are  entitled  to  find  that  the  cutting  of  timber 
in  question  was  done  by  mistake  on  F.'s  part,  you  must  be  satis- 
fied by  a  preponderance  of  the  evidence  not  only  that  F.  did  not 
know  that  he  was  cutting  on  lands  that  he  had  no  right  to  cut 
upon,  but  must  be  also  so  satisfied  that  he  was  not  negligent 
or  careless  in  finding  out  and  locating  the  land  upon  which  he 
was  entitled  to  cut,  if  any. ' l 

§  2766.    Negligence. '  2 

§  2767.    New  automobile. 

Although  an  automobile  may  have  been  purchased  by  some 
other  person  and  there  may  have  been  some  use  of  it,  if  there 
had  been  no  depreciation,  either  in  its  intrinsic  value  or  its 
market  value,  it  would  be  a  new  car.13 

§2768.    Notice. 

By  the  term  "notice"  as  used  in  these  instructions  is  meant 
either  knowledge  of  the  fact  in  question  or  means  of  knowledge 
of  such  fact.  By  means  of  knowledge  is  meant  information  as 
to  facts  which  would  put  a  prudent  man  on  inquiry  which  if 
prosecuted  with  ordinary  diligence  would  lead  to  actual  knowl- 
edge of  the  fact  in  question. 

In  this  case  if  the  defendant  at  the  time  of  the  purchase 
of  said  automobiles  or  after  purchase  and  before  paying  value 
therefor  had  knowledge  of  the  right  and  title  of  the  plaintiff 
thereto,  or  if  at  either  such  times  he  had  information  as  to 
facts  which  would  put  a  prudent  man  in  inquiry,  which  if  prose- 
cuted with  reasonable  diligence  would  have  led  to  actual  knowl- 
edge of  plaintiff's  right  and  title  to  said  automobiles,  then 
defendant  had  notice  within  the  meaning  of  the  law.  But,  if 
he  had  neither  such  knowledge  nor  such  means  of  knowledge, 
then  he  did  not  have  notice.14 

1  *  Guaranteed  Inv.  Co.  v.  Fetke,          •  3  Mechanics  Ins.  Co.  v.  Teat,  34 
Circuit  Court,  Oneida  County,  Wis-      GaApp  361,  129  SE  554. 
^sin.  1 4  General     Motors     Acceptance 

<2  See  §2320,  supra.  Corp.  v.   Whitely,   217  la  998,   252 

NW  779. 
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§2769.    Ordinary  attention. 

By  the  words  "ordinary  attention,"  as  here  used,  is  meant 
such  attention  as  a  person  of  plaintifFs  age,  inteDigence,  and 
experience  ordinarily  gives  to  such  business  under  the  same  or 
similar  circumstances.15 

§  2770.    Ordinary  care.  * * 

§  2771.    Ordinary  diligence.17 

§2772.    Ordinary  skilL 

You  are  instructed  that  ordinary  skill,  as  that  term  is  used 
in  these  instructions,  means  that  degree  of  skill  which  men  en- 
gaged in  that  particular  line  of  business  usually  possess  and 
employ  in  doing  such  work;  not  that  which  belongs  to  a  few 
men  only  of  extraordinary  endowment  and  capacities,  but  such 
as  is  generally  possessed  by  men  engaged  in  the  same  kind  of 
business,  in  and  about  the  town  of  Monticello.1* 

§2773.  Partnership.19 

§  2774.  Pecuniary  injury-20 

§  2775.  Permanent  disability.2 " 

§  2776.  Preponderance  of  the  evidence.22 

§  2777.    Presumption. 

A  presumption  is  a  deduction  which  the  law  expressly  directs 
to  be  made  from  particular  facts,23 

§2778.    Presumptive  negligence. 

As  regards  the  15  miles  and  the  25  miles  an  hour,  that  is  only 
presumptive  negligence;  that  is,  it  would  be  negligence  which 
the  defendant  would  have  a  right  to  show  did  not  cause  the 
accident  or  did  not  directly  contribute  to  cause  the  accident.24 

§  2779.    Properly  heated. 

The  words  "properly  heated"  do  not  mean  a  perfectly  uniform 
or  specific  degree  of  heat  at  all  times.  It  does  not  require  the 

i «  Slater  v.  Londo,  Circuit  Court,          2O  See  §  1356,  snpra. 
Lincoln  County,  Wisconsin,  21  See  §  1404,  supr*. 

i* See  §2323,  s^pra.  **  See  §  2484  sujmi. 

»7  See  S  2323,  suprn.  23  Beers  v.  California  State  Life 

• «  Burrichter  v.  Bell,  1%  la  529,  Ins.  Co.,  87  CalApp  440,  262  P  3SO. 
194  NW  947.  24  Reed  r-  H«Md,  26  OhApp  79, 

1  •  See  §§  2390,  2391,  supra*  159  NE  843. 
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landlord  to  station  an  employee  in  the  leased  rooms  to  see  that 
a  uniform  and  sufficient  amount  of  heat  was  furnished  at  all 
times.  Some  fluctuations  in  heating  in  this  climate  cannot  be 
avoided.  To  be  properly  heated  means  that  at  substantially  all 
reasonable  office  hours  the  rooms  be  heated  so  as  to  be  reason- 
ably comfortable  and  so  as  to  not  deprive  the  lessee  to  a  sub- 
stantial degree  of  the  use  for  his  profession  of  the  space  leased.25 

§  2780,    Proximate  cause.26 

§  278L    Reasonable  and  ordinary  care.27 

§  2782,    Reasonable  grounds  to  believe. 

The  words  "reasonable  grounds  to  believe"  mean  such  grounds 
or  evidence  as  would  ordinarily  induce  in  an  ordinarily  prudent 
person  an  honest  belief.28 

§  2783.    Reasonable  time. 

Now  I  cannot  give  you  any  definite  rule  for  determining  when 
a  reasonable  time  is  passed.  That  is  something  that  rests  in 
the  sound  judgment  of  the  jury  considering  all  the  circumstances 
that  are  here  brought  to  their  attention.29 

§  2784.    Reasonable  use  of  the  senses* 

A  person  crossing  a  public  street  of  the  city  is  required  to 
make  a  reasonable  use  of  all  his  senses  in  order  to  observe  an 
impending  danger,  and  if  he  fails  so  to  do,  and  is  injured  by 
reason  of  such  failure,  he  is  guilty  of  such  negligence  as  will 
prevent  any  recovery  for  the  injury  sustained.  Reasonable  use 
of  the  senses  means  such  use  as  an  ordinarily  prudent  and  care- 
ful person  would  have  used  under  the  circumstances.30 

§  2785.    Reasonably  practicable. 

There  is  no  definite  rule  by  which  you  can  measure  what  is 
and  what  is  not  reasonably  practicable.  A  decision  of  that  ques- 
tion must  rest  largely  in  the  sound  judgment  and  wise  discretion 
of  the  jury.  A  course  of  action  is  reasonably  practicable  under 
any  given  circumstances  when  ordinarily  intelligent  and  prudent 
men  engaged  and  experienced  in  the  business  in  hand  would 

25  Wright  v.  Smith,  Circuit  Court,      consin;   see  156  Wis  462,  146  NW 
Marathon  County,  Wisconsin.  484  (action  for  slander). 

26  See  §  2330,  supra.  29  Bundy    Lbr.    Co.    v.    Ta^gart, 

27  See  §  2323,  supra.  Circuit  Court,  Oneida  County,  Wis- 
28Fehlhaber   v.    McFadden,    Cir-      consin. 

cuit  Court,  Marathon  County,  Wis-          3O  Livingstone   v.    Dole,    184    la 

1340,  167  NW  639. 
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ordinarily  take  such  course  of  action  under  all  the  existing  cir- 
cumstances or  similar  circumstances.* ' 

§  2786.    Reasonably  skilful  and  workmanlike  manner. 

A  reasonably  skilful  and  workmanlike  manner  means  with  the 
ordinary  and  usual  skill  and  perfection  of  workmanship  with 
which  like  floors  are  usually  and  ordinarily  constructed. 

If  the  plaintiff  constructed  these  floors  in  question  with  that 
degree  of  accuracy  and  perfection  of  workmanship  which  is  used 
in  the  great  mass  or  majority  of  similar  tile  floors  constructed 
in  this  part  of  the  country,  then  it  did  so  in  a  reasonably  skilful 
and  workmanlike  manner.32 

§2787.    Reckless.33 

§2788.    Request. 

Now,  a  request  may  be  made  in  direct  terms.  One  may  say 
to  another,  "I  now  request  or  direct  you  to  proceed  to  do  thus  and 
so."  That  would  be  in  direct  terms.  A  request  may  be  the 
result  of  their  talk  and  negotiations  by  which  they  come  to  an 
understanding  on  the  one  side  that  he  is  going  forward  to  pre- 
pare the  necessary  work,  and  on  the  other  side  that  it  is  expected 
that  the  work  will  be  done  and  it  will  be  paid  for.  That  is,  a 
request  may  be  implied  from  the  actions  and  conversation  and 
correspondence  of  the  parties  without  a  direct  and  express 
request  having  been  made.34 

§  2789.    Res  ipsa  loquitur.3* 

§  2790.    Serious  illness  or  disease;  slight  or  temporary  ail- 
ment or  disorder. 

A  "slight  or  temporary  ailment  or  disorder"  is  one  that  is 
merely  temporary  in  its  appreciable  effect  on  the  general  health 
or  continuance  of  life,  yielding  readily  to  medical  treatment, 
while  a  "serious  illness  or  disease"  is  such  a  one  as  has,  or 
ordinarily  does  have,  a  permanent  or  detrimental  effect  on  the 
system,  although  it  does  not  necessarily  refer  to  an  illness  or 
disease  that  is  dangerous.36 

3 1  Antigo    Water-Works    Co.    Y.          33  See  §  2329,  supra. 

Antigo     Circuit     Court,     Marat&on         34  Young  v.  Ollhoff ,  Circuit  Court, 
County,  Wisconsin.  Lincoln  County,  Wisconsin. 

32  T.  W.  Black  Co,  v.  Torkelson,          35See  §23S5t  supra. 

Circuit  Court,  Lincoln  County,  Wis-          36  Houston  v.  N0w  York  Life  Ins. 
consin.  Co-,  166  Wasli  611,  8  P2d  434 
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§  2791.    Sound  health. 

By  the  words  "sound  health"  are  meant  that  aside  from  slight 
troubles  or  infirmities  not  usually  ending  in  serious  consequences, 
the  insured  must  have  been  free  from  diseases  or  ailments  tend- 
ing seriously  to  weaken  or  impair  his  constitution.37 

§  2792.    Standing  in  the  tree;  standing  an  the  land. 

Wherever  the  term  "standing  in  the  tree"  or  "standing  on 
the  land"  is  used,  it  means  substantially  the  same  as  the  word 
"stumpage,"  and  all  questions  containing  these  expressions  are 
intended  to  elicit  what  is  commonly  called  the  stumpage  value 
of  timber.38 

§2793.    Theft;  larceny. 

Theft,  or  larceny,  is  the  taking  of  personal  property  accom- 
panied by  fraud  or  stealth,  and  with  intent  to  deprive  another 
thereof.39 

§2794.    Thousand  feet. 

The  term  "thousand  feet"  is  used  in  a  large  number  of  ques- 
tions. That  is  used  in  its  commonly  accepted  meaning,  and  more 
fully  expressed  means  a  thousand  square  feet  board  measure, 
and  is  to  be  arrived  at  by  the  customary  methods  of  ascertaining 
the  contents  in  board  measure  of  logs  and  timber.40 

§2795.    Total  disability.41 

§  2796.    Total  incapacity. 

The  phrase  "total  incapacity"  as  used  in  the  Workmen's  Com- 
pensation Law  does  not  imply  an  absolute  disability  to  perform 
any  kind  of  labor.  But  a  person  disqualified  from  performing 
the  usual  tasks  of  a  workman  in  such  a  way  as  to  enable  him 
to  procure  and  retain  employment  is  ordinarily  regarded  as 
totally  incapacitated.42 

§2797.    Total  loss. 

Arkansas. 

As  to  what  a  total  loss  is,  it  becomes  necessary  for  the  court 
to  give  you  some  information.  On  that  point  you  are  instructed 

37  Van  Ross  v.  Metropolitan  Life  4O  Guaranteed  Inv.  Co.  v.  Fetke, 
Ins.  Co.,  134  Kan  479,  7  P2d  41,  81  Circuit  Court,  Oneida  County,  Wis- 
ALR  821.  consin. 

38  Guaranteed  Inv.  Co.  v.  Fetke,  4 '  See  §  1404,  supra. 

Circuit  Court,  Oneida  County,  Wis-          42  Maryland    Casualty    Co.    v. 
consin.  Bryant  (TexCivApp),  84  SW2d  492. 

3*  California  Ins.  Co.  v.  Security 
State  Bank,  136  Okl  271,  277  P  591. 
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that  if  you  find  from  a  preponderance  of  the  evidence  in  the  case 
that  the  building  was  burned,  and  that  it  was  so  far  destroyed 
that  no  substantial  part  or  portion  of  it  remains  in  place  capable 
of  being  utilized  to  advantage  in  restoring  the  building  to  the 
condition  in  which  it  was  before  the  fire,  then  it  is  a  total  loss. 
On  the  other  hand,  there  can  be  no  total  loss  if  the  remnant 
of  the  structure  standing  is  reasonably  adapted  for  use  as  a 
basis  upon  which  to  restore  the  building  to  the  condition  in  which 
it  was  before  the  fire,  and  whether  or  not  the  remnant  of  the 
building  is  adapted  to  use  as  a  basis  to  restore  the  burned  building 
to  its  condition  before  the  fire  depends  on  the  question  of  whether 
a  reasonably  prudent  owner,  uninsured,  desiring  such  a  structure 
as  the  building  was  before  the  injury  in  proceeding  to  restore 
the  building  to  its  original  condition,  would  utilize  the  remnant.43 

Missouri. 

To  constitute  a  total  loss  you  are  instructed  that  the  house 
by  the  fire  must  have  lost  its  specific  character  and  identity  as 
a  building.  Even  though  you  should  believe  from  the  evidence 
that  immediately  after  the  fire  the  house  was  not  suitable  for 
occupancy,  that  of  itself  does  not  establish  that  it  was  a  total 
loss,  provided,  the  house  had  not  by  fire  lost  its  specific  character 
and  identity  as  a  building,  and  provided  it  was  left  after  the 
fire  in  such  condition  that  it  might  have  been  repaired  for  much 
less  sum  than  the  face  of  the  policy  and  made  substantially  as 
good  as  it  was  before  the  fire.44 

§  2798.    Undue  influence, 

Undue  influence  is  any  fraudulent  or  designing  means  em- 
ployed upon  and  with  the  maker  of  an  instrument  by  which, 
under  the  circumstances  and  conditions  by  which  such  maker 
was  surrounded,  he  could  not  well  resist  and  which  controlled 
his  volition  and  induced  him  to  do  that  which  otherwise  he 
would  not  have  done.48 

§2799.    Value. 

Value  means  the  amount  that  would  be  realized  upon  a  sale 
of  the  property  assuming  that  the  owner  was  ready  and  willing 
to  sell  and  that  there  was  a  buyer  who  was  ready  and  willing 
to  buy.  It  is  such  amount  as  would  be  arrived  at  under  such  cir- 
cumstances as  the  price  upon  which  the  property  would  pass.4* 

43  St.  Paul  Fire  &  Marine  Ins.  Co.         4S  Stribling  v.  Stribling-   (TexCir 
v.  Green,  181  Ark  10%,  29   SW2d      App),  85  SW2d  315. 

304.  46Zochert    v.     Werner,     Circuit 

44  Lux  v.   Milwaukee   Mechanics      Court,  Marathon  County,  Wisconsin. 
Ins.  Co.  (MoApp),  30  SW2d  1090. 
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§  2800.  Want  of  ordinary  care.47 

§2801,  Wholly  disabled.48 

§2802.  Wilful;  wanton.49 

§2803.    Wrongfully. 

The  word  "wrongfully"  as  used  in  these  questions  means  un- 
lawfully or,  in  other  words,  without  any  authority  from  the 
owner  of  the  timber.50 

§  2804.    Withdrawal  or  correction  of  instructions  given. 

California. 

If  you  find  from  the  evidence  that  R.  Q.  was  given  permission 
by  defendant,  the  company  just  named,  acting  through  one  of 
its  duly  authorized  agents,  to  ride  to  the  town  of  Jackson  and 
return  on  the  company's  stage,  she  was  at  the  time  of  the  acci- 
dent entitled  to  receive  at  the  hands  of  the  driver  reasonable 
care  and  caution  upon  his  part  looking  to  the  avoidance  of  hurt 
or  injuries  to  herself.  I  will  modify  that  somewhat.  If  you 
believe  from  the  evidence  that  E.  B.  was  negligent,  and  that  such 
negligence  was  the  proximate  cause  of  the  injuries  to  the  plain- 
tiff, R.  Q.,  and  further  find  that  he  was  at  the  time  an  agent 
of  the  defendant  and  acting  within  the  scope  of  his  authority 
as  such,  then  your  verdict  must  be  for  the  plaintiffs  and  against 
the  defendant  P.  G.  &  E.  Co.51 

Ohio. 

Before  starting  in  with  my  general  charge  to  you  at  this  time, 
you  will  recall  that  this  morning,  just  preceding  the  beginning 
of  the  argument  in  this  case,  I  read  to  you  as  a  part  of  your 
instructions,  this  language :  "There  is  no  proof  in  this  case  that 
the  plaintiff  failed  to  perform  any  of  the  covenants  and  condi- 
tions imposed  upon  her  under  said  contract/'  Now  the  court 
was  a  bit  confused,  owing  to  certain  features  of  the  case  with 
which  you  are  not  interested,  in  giving  that  to  you  as  a,  part 
of  your  instructions. 

I  will  say,  upon  further  consideration  and  investigation  of 
the  matter,  that  I  think  I  was  wrong  and  I  should  not  have 
given  you  that  instruction,  So  I  want  you  to  just  simply  wipe 
it  from  your  minds  as  though  it  had  never  been  given  to  you  at 

47  See  §  2323,  supra.  5O  Guaranteed  Inv.  Co.  v.  Fetke, 

48  See  §  1404,  supra.  Circuit  Court,  Oneida  County,  Wis- 

49  See  §  2329,  supra.  consin. 

51  Queirolo  v.  Pacific  Gas  &  Elec. 
Co.,  114  CalApp  610,  300  P  487. 
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all.  Do  not  let  it  favor  the  plaintiff  or  favor  the  defendant  in 
this  case  or  operate  in  any  respect  against  either  one  of  them. 
Just  treat  it  as  though  it  had  never  been  given,  and  take  the 
charge  as  to  the  law  in  this  case  and  which  shall  guide  you  in 
your  deliberations  from  the  court  as  I  shall  give  it  to  you  at  this 
time.  I  may  say  to  you  that  I  gave  you,  you  recall,  two  instruc- 
tions, the  other  I  will  send  with  you  to  your  jury  room  and 
you  should  consider  it,  but  you  shall  not  consider  this  brief  one, 
which  I  have  just  repeated  to  you,  or  permit  it  to  affect  you 
in  any  way.52 

Wisconsin, 

The  law  now  provides  that  a  verdict  in  a  civil  case  agreed  to 
by  five-sixths  or  more  of  the  jury  shall  be  the  verdict  of  the 
jury.  In  this  instance  the  law  is  modified  by  the  stipulation 
made  in  this  action.  We  are  finishing  the  trial  of  this  ease 
with  only  11  jurors,  and  it  is  agreed  that  a  verdict  may  be 
returned  in  this  case  by  nine  or  more  of  the  eleven. 

The  questions  to  be  answered  by  you  consist  of  three  group®. 
The  first,  second,  and  sixth  questions  constitute  one  group,  and 
the  third,  fourth,  and  sixth  questions  constitute  another  group, 
and  the  fifth  question  by  itself  constitutes  a  group.  In  case 
you  are  not  unanimous  in  answering  any  question  of  a  group 
there  must  be  at  least  ten  jurors  who  agree  to  every  answer 
made  in  that  group  of  questions — 

Mr.  R.:    Nine  jurors,  if  the  court  please. 

Court  (continuing) :  Nine  jurors  who  agree  to  every  answer 
made  in  that  group  of  questions.  It  is  not  permitted  that  nine 
agree  to  the  answer  to  one  question  on  a  group  and  a  different 
nine  agree  to  the  answer  to  other  questions  therein.  The  same 
nine  must  agree  to  every  answer  made  in  each  group.53 

§  2805.    Number  of  jurors  required  to  concur  In  verdict. 

Alabama. 

If  any  of  your  number  is  not  reasonably  satisfied  from  the 
evidence  that  the  plaintiff  is  entitled  to  recover,  you  cannot  find 
a  verdict  for  plaintiff.54 

Florida. 

Forms  of  verdict  have  been  prepared  by  the  plaintiff  and 
defendant  each,  and  these  forms  of  verdict  will  be  handed  to 

52  Rogers  v.  Garf  ord,  26  OhApp  54  Louisville  &  N.  R.  Co.  v.  Stev~ 
244,  159  NE  S34.  erson,  220  Ala  158,  124  S  206. 

53  Ferge  v.  Schuetz,  Circoit  Court,  See  also  Travis  v.  Louisville  &  N. 
Marathon    County,    Wisconsin;    see  R.  Co.,  183  Ala  415,  62  S  861. 

195  Wis  662,  217  NW  656. 
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you.  One  of  these  forms  is  to  be  used  by  you  in  case  you  find 
for  the  plaintiff,  and  the  other  is  properly  formed  to  be  used 
by  you  in  case  you  find  for  the  defendant.  In  either  case  the 
verdict  rendered  by  you  should  be  signed  by  one  of  your  number 
as  foreman.  You  are  further  instructed  that  any  verdict  which 
you  render  should  be  the  verdict  of  each  individual  juror,55 

Kentucky. 

Nine  or  more  jurors  may  make  a  verdict  in  this  case,  but 
a  verdict  by  less  than  the  whole  panel  must  be  signed  by  those 
jurors  agreeing  thereto.56 

Ohio. 

(1)  This  is  a  civil  case  and  nine  or  more  of  your  number  can 
agree  upon  a  verdict.    When  nine  or  more  have  agreed,  those 
agreeing  will  sign  the  appropriate  form  of  that  verdict.57 

(2)  Now,  these  being  civil  cases,  it  is  not  necessary  that  all 
twelve  of  you  concur  in  arriving  at  a  verdict  in  a  case.     It  is 
sufficient  to  bring  in  a  verdict  in  any  case  if  at  least  nine  of  you 
concur,  but  at  least  nine  of  you  must  concur  in  order  to  bring 
in  a  verdict  in  a  case  whether  it  be  a  verdict  for  the  plaintiff 
or  a  verdict  for  the  defendant.58 

Washington. 

Ten  or  more  of  the  jurors  may  make  a  verdict  in  this  case. 
Indorse  on  your  verdict  whether  the  verdict  as  to  each  defend- 
ant is  unanimous,  or  ten  to  two,  or  eleven  to  one.  And  when 
you  agree  on  your  verdict,  seal  it  up,  indorsing  on  it  just  how 
you  stand  as  to  the  different  ones,  and  give  it  to  the  bailiff, 
who  will  bring  it  into  court  tomorrow  morning.59 

Wisconsin. 

The  court,  of  course,  would  like  to  have  you  be  unanimous  in 
all  of  your  answers  if  you  can  be,  however,  this  is  a  civil  case 
and  the  jury  may  return  a  verdict  when  ten  or  more  jurors  are 
in  agreement  upon  the  answers  made.  As  to  any  jurors  who 
dissent  or  disagree  with  the  answer  made  you  will  sign  your 

55  State  ex  rel.   Boulevard   Mtg.  County,   Ohio,    Nos.   646,    977;    646, 
Co.  v.  Thompson,  113  Fla  419,  151  756;   646,  849;    646,  978;   650,   972; 
S  704.  650,  973;  650,  974;  650,  975;  650,  976. 

56  Fidelity-Phenix  Fire  Ins.  Co.  v.  Kindly  submitted  by  Judge  Earl  R. 
Henry,  248  Ky  818,  60  SW2d  111.  Hoover,  Common  Pleas  Court,  Cuya- 

87  Chambers  v.  West  Penn  For-      hoga  County,  Ohio, 
warding-  Co.,  Common  Pleas  Court,          59  Lindsey  v.    Elkins,    154  Wash 
Huron  County,  Ohio,  No.  15524.  588,  283  P  447. 

**  Carone  v.   Proctor   &    Gamble 
Co.,  Common  Pleas  Court,  Cuyahoga 
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name  and  the  number  of  the  question  to  which  you  dissent  in  the 
spaces  provided  at  the  foot  of  the  verdict*0 

§  2806.    Jury  must  not  render  quotient  verdict. 

A  quotient  verdict  is  a  verdict  arrived  at  by  each  of  the 
jurors  setting  down  some  figure  in  writing  or  otherwise,  then  the 
jury  making  up  the  total  of  these  12  figures  and  dividing  the 
said  total  by  12  to  arrive  at  the  amount  of  the  verdict,  each  of 
the  jurors  having  agreed  in  advance  to  be  bound  by  the  result. 
The  court  further  charges  the  jury  that  this  has  been  held  to  be 
an  improper  method  of  arriving  at  a  verdict  and  the  jury  should 
not  arrive  at  their  verdict  by  so  doing.01 

§  2807.    Form  of  verdict. 
Alabama. 

(1)  If  you  render  a  verdict  for  plaintiff,  the  form  of  your 
verdict  will  be:    "We,  the  jury,  find  in  favor  of  the  plaintiff  and 
against  the  defendant  for  | — — ,"  stating  the  amount  and  one  of 
your  members  signing  the  verdict  as  foreman-62 

(2)  In  case  you  find  for  the  plaintiff,  the  form  of  your 
verdict  is:    '"We,  the  jury,  find  the  issue  in  favor  of  the  plain- 
tiff, and  assess  her  damages  at  $ ,"  stating  the  amount  which 

would  be  the  amount  of  the  policy,  $1,000,  and  interest  on  it  from 
May  11, 19 — ,  up  to  the  date  of  the  trial,  at per  cent.*3 

(3)  If  you  find  a  verdict  for  the  plaintiff,  your  verdict  should 
be  for  one  lump  sum  and  not  for  several  different  amounts  for 
the  separate  benefit  of  the  wife  and  children,  respectively.*4 

(4)  If  the  evidence  reasonably  satisfies  you  that  the  plaintiff 
has  borne  the  burden  imposed  on  her  by  the  law  and  that  she 
is  entitled  to  recover  damages,  the  form  of  your  verdict  will 
be:    "We,  the  jury,  find  for  plaintiff,  and  assess  her  damages 
at  $ /'  stating  the  amount.65 

Illinois. 

(1)  If  you  find  the  issues  for  the  plaintiff,  the  form  of  your 
verdict  may  be:  "We,  the  jury,  find  the  defendant  guilty  and 
assess  the  damages  at  $ /'  filling  the  blank  space  with  what- 

60  Kowalke  v.  Farmers  Mut.  Ati-  C3  Sovereign  Camp,  W,  0.  W.  v. 
tomobile  Ins.  Co.,  3  Wis2d  389,  88  Reed,  2GB  Ala  457,  94  S  910. 

NW2d  747.  e4  Mobile  &  0.  R.  Co.  v.  Williams, 

6  •  Fidelity  &  Deposit  Co.  v.  Ad-      221  Ala  402,  129  S  60  (action  for 

kins,  222  Ala  17,  130  S  552.  wrongful  death). 

62  Birmingham  News  Co.  v.  Me-          *5  Kelly  v.  Hanwiek,  228  Ala  336, 

Connell,  225  Ala  30,  141  S  678,  153  S  269. 
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ever  amount  you  may  find,  if  any,  writing  the  same  on  a  separate 
sheet  of  paper  and  signing  the  same  by  your  foreman.66 

(2)  If  you  find  for  plaintiff  and  against  both  defendants, 
you  may  sign  and  return  the  following  verdict,  after  inserting 
the  amount  of  damages:  "We,  the  jury,  find  the  defendants 
guilty  as  alleged  in  the  declaration  and  we  assess  the  plaintiff's 

damages  at  the  sum  of  $ ."    If  you  find  for  the  defendants 

you  may  sign  and  return  the  following  verdict :  "We,  the  jury, 
find  the  defendants  not  guilty."67 

Indiana. 

(1)  If  you  find  for  the  plaintiff,  the  form  of  your  verdict 
will  be:     "We,  the  jury,  find  for  the  plaintiff  and  assess  her 
damages  in  the  sum  of  $- ,"  here  inserting  the  proper  amount. 

If  you  find  for  the  defendant,  the  form  of  your  verdict  will  be: 
"We,  the  jury,  find  for  the  defendant." 

Your  verdict  should  be  signed  by  a  foreman  elected  by  you, 
and  returned  in  open  court.68 

(2)  The  court  has  caused  to  be  prepared  two  forms  of  verdict 
which  are  self-explanatory,  for  your  convenience.    You  will  now 
retire  in  charge  of  a  sworn  bailiff  to  deliberate  upon  your 
verdict.69 

Mississippi. 

^  If  you  find  for  the  plaintiff  the  form  of  your  verdict  will  be: 
"We,  the  jury,  find  for  the  plaintiff  and  assess  his  damages  at 
$200/'70 

Missouri. 

The  plaintiff  has  sued  upon  six  different  notes,  each  of  which 
constitutes  a  separate  and  distinct  claim  or  cause  of  action  in 
plaintiff's  petition.  Those  claims  are  called  "counts"  in  the 
instructions  to  you  by  the  court.  Your  verdict  should  state  your 
finding  or  decision  as  to  each  count  or  cause  of  action  separately ; 
and,  if  your  finding  is  for  the  plaintiff  as  to  any  one  or  more 
counts  you  should  also  state  in  your  verdict  the  exact  amount 
which  you  find  from  the  evidence  to  be  still  due  and  unpaid  at 
the  present  time,  including  principal  and  interest  to  date,  on 
each  particular  note  mentioned  in  the  count  or  counts  of  the 
petition  on  which  you  may  so  decide  to  find  for  plaintiff.7 ! 

6e  Central  B.   Co.   v.   Ankiewicz,  69  Jensen  v.  Zoplovitz,   Superior 

213  III  631,  73  NE  382.  Court,   Lake   County,   Indiana,    No 

«7  Economy  Light  &   Power  Co.  19928;  see  197  Ind  475,  151  NE  £90. 

v.  Killer,  211  111  568,  71  NE  1096.  ™  Chamberlain    v.    Lindsey,    163 

e8  Gonterman  v.  McCray,  Circuit  Miss  183,  139  S  812. 

Court,  Marion  County,  Indiana,  No.  7t  Chicago  Title  &  Trust  Co   v 

Brady,  165  Mo  197,  65  SW 
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Ohio. 

In  each  case,  one  form  of  verdict  will  find  for  the  plaintiff  and 
against  the  defendant,  and  if  that  is  your  conclusion,  you  will 
use  that  form  of  verdict  and  insert  in  the  bknk  space  provided 
therefor  the  amount  you  find  to  be  due  to  the  plaintiff  from  the 
defendant,  and  in  each  case,  another  form  of  verdict  will  find  for 
the  defendant,  and  if  that  is  your  conclusion  you  will  use  that 
form  of  verdict. 

^  Now,  I  don't  think  you  will  have  any  difficulty  in  seeing  the 
difference  in  form  between  the  two  verdicts,  but  just  as  a  matter 
of  extra  precaution,  I  am  going  to  read  you  the  two  forms  of 
verdict  in  a  case,  and  here  is  a  plaintiff's  form  of  verdict: 

"The  jury  in  this  case  being  duly  empaneled  and  sworn, 
upon  the  concurrence  of  the  undersigned  jurors  being  not 
less  than  three-fourths  of  the  whole  number  thereof,  do  find 
for  the  plaintiff  the  sum  of  $ .n 

If  your  verdict  happens  to  be  for  a  plaintiff  in  a  particular 
case,  you  will  insert  the  amount  of  money  you  find  to  be  due  and 
then  at  least  nine  of  your  number  must  sign  that  verdict. 

The  other  form  of  verdict,  which  is  the  defendant's  form  of 
verdict,  reads  as  follows: 

"The  jury  in  this  case  being  duly  empaneled  and  sworn, 
upon  the  concurrence  of  the  undersigned  jurors,  being  not 
less  than  three-fourths  of  the  whole  number  thereof,  do  find 
for  the  defendant/' 

If  that  should  be  your  decision  in  a  particular  case,  that  is  the 
form  of  verdict  that  you  should  use  and  then  at  least  nine  of 
your  number  must  sign  that  verdict.72 

South  Carolina. 

(1)  If  you  find  actual  and  punitive  damages,  you  will  sepa- 
rate your  verdict,  stating  separately  how  much  you  find  as  actual 
damages,  and  how  much,  if  any,  as  punitive  damages,  writing 
the  amount,  in  either  or  each  case,  in  words  and  not  in  figures. 

The  form  of  your  verdict  may  be  either  in  favor  of,  or  against, 
all  the  defendants,  or  any  one  or  more  of  them,  according  as  you 
may  view  the  evidence,  applying  thereto  the  law  as  I  have 
stated  it. 

If  you  find  in  favor  of  the  plaintiff,  you  should  in  your  verdict 
state  the  amount  of  damages,  and  also  state  the  Mnd  of  damages, 

*2Carone  v.  Proctor  &   Gamble  650,  973;  650,  974;  650,  975;  660,  076. 

Co,,  Common  Pleas  Court,  Cuyahoga  Kindly  submitted  by  Judge  Earl  R. 

County,  Ohio,  Nos.  546,  977;   646,  HooYer,  Common  Pleas  €onrt>  Cnya- 

756;   646,  849;   646,  978;  650,  972;  hoga  Cosmty,  Ohio. 
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whether  actual  or  punitive,  and  if  you  find  both  actual  and 
punitive  damages,  state  the  amount  of  each  separately. 

And  if  you  find  a  verdict  in  favor  of  one  or  more  defendants 
or  against  one  or  more  defendants,  specify  by  name  the  particu- 
lar defendant,  or  defendants,  against  whom  you  may  find,  if 
you  find  against  some  and  not  all. 

Now,  whatever  verdict  you  find,  write  it  on  the  back  of  this 
blue  paper,  the  complaint.  I  give  you  both  the  complaint  and 
answer,  so  that  you  may  have  them  with  you  in  the  room  if 
you  want  to  read  them  over.  Write  the  verdict  on  the  back  of 
the  blue  paper.  You  may  retire.73 

(2)  If  you  find  that  the  plaintiff  is  entitled  to  recover,  under 
the  law  and  under  the  evidence,  actual  damages,  that  is  damages 
of  that  character  that  I  have  described  as  measurable,  tangible, 
and  capable  of  being  identified  as  having  flowed  out  of  this  trans- 
action, go  forward  and  determine  whether  or  not  the  plaintiff 
is  entitled  to  recover  that  other  character  of  damages  which  we 
call  punitive.  If  you  find  that  the  plaintiff  has  made  out  his 
case  by  the  greater  weight  of  the  evidence,  and  that  the  defend- 
ant has  failed  to  establish  her  plea  of  contributory  negligence 
or  contributory  recklessness,  write  your  verdict  for  such  an 
amount  as  you  find.  If  you  find  that  the  plaintiff  is  entitled 
to  recover  actual  damages,  go  forward  and  say  whether  or  not 
he  is  entitled  to  recover  that  other  character  of  damages.  The 

form  of  your  verdict  would  be :  "We  find  for  the  plaintiff 

dollars  (writing  it  in  words  and  not  in  figures)  actual  damages." 
And  if  you  find  T;hat  he  is  also  entitled  to  recover  punitive  dam- 
ages, go  forward  and  say,  "and dollars  punitive  damages," 

and  sign  your  name  as  foreman.  You  are  not  bound  to  find 
either  actual  or  punitive  damages  unless  you  think  the  evi- 
dence warrants  it. 

If  you  find  that  the  plaintiff  has  failed  to  make  out  his  case 
either  as  to  actual  or  punitive  damages  by  the  greater  weight  of 
the  evidence,  or  if  you  find  that  the  defendant  has  established 
her  plea  of  contributory  negligence  or  contributory  recklessness 
in  the  way  and  manner  and  by  the  measure  of  the  law,  or  if 
you  find  from  the  evidence  that  the  plaintiff  ought  not  to  recover, 
your  verdict  would  be  for  the  defendant.  In  the  event  you  do 
not  award  the  plaintiff  anything,  you  write  it  this  way:  "We 
find  for  the  defendant."74 

Utah. 

You  are  instructed  that  when  you  retire  to  your  jury  room 
you  will  select  one  of  your  number  as  foreman.  Nine  of  your 

73  Miller  v.  Atlantic  Coast  Line  74  Parker  v.  Simmons,  163  SC  42, 
K.  Co.,  140  SC  123,  138  SE  675.  161  SE  169. 
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number  may  return  a  verdict  in  this  case.  If  the  entire  jury 
agree  upon  a  verdict,  your  foreman  alone  will  sign  the  same. 
If  nine  or  more,  but  less  than  the  entire  jury  agree  upon  a 
verdict,  those  so  agreeing  will  sign  the  same. 

You  must  not  adopt  any  means  or  method  of  chance  in 
arriving  at  your  verdict. 

When  you  have  agreed  upon  a  verdict  you  will  return  the 
same  into  open  court. 

Forms  of  verdict  suitable  for  any  conclusion  you  may  reach 
are  herewith  submitted  to  you.7* 

§  2808.    Two  or  more  def endants, 

Indiana. 

(1)  If  you  find  for  the  plaintiff  against  all  the  defendants, 
the  form  of  your  verdict  will  be:    "We,  the  jury,  find  for  the 
plaintiff  and  that  he  is  entitled  to  recover  from  all  the  defend- 
ants the  sum  of  ? /* 

If  you  find  for  the  plaintiff  against  any  one  or  more  of  the 
defendants  and  you  further  find  for  one  or  more  of  the  defend- 
ants, the  form  of  your  verdict  will  be:  **We,  the  jury,  find  for 
the  plaintiff  and  that  he  is  entitled  to  recover  from  the  defendant 

(or  defendants)  (naming  him  or  them) ;  and  we  find  for 

the  defendant  (or  defendants)  (naming  him  or  them)/* 

If  you  find  for  all  the  defendants,  the  form  of  your  verdict 
will  be:  "We,  the  jury,  find  for  all  the  defendants.'*76 

(2)  If  you  find  for  the  plaintiff,  the  form  of  your  verdict 
will  be:    "We,  the  jury,  find  for  the  plaintiff  and  that  she  is 
entitled  to  recover  from  the  defendant,  C.  R.  A.  Co.,  the  sum  of 
$ ;  and  we  find  for  the  defendant  J.  S." 

If  you  find  for  the  defendant  C.  R.  A.  Co.,  the  form  of  your 
verdict  will  be:  "We,  the  jury,  find  for  both  defendants/'77 

Michigan. 

(1)  You  may,  if  you  see  fit,  find  a  verdict  against  any  one 
of  these  defendants,  and  not  against  the  other.78 

(2)  If  you  find  for  the  plaintiff  under  the  instructions  that 
I  have  heretofore  given  you  and  against  the  two  defendants, 

75  Approved   at   the   meeting   of  77Bookatman  v.  C.  R.  Akers  Co., 

the    Supreme    Court    and    District  Circuit  Court,  Marion  County,  Indi- 

Court  Judges,  held  in  1951.   Kindly  ana,  No.  43782,   In  this  case  a  ver- 

submitted  by  Judge  Doran  H.  Sut-  diet  was  directed  for  one  of  the  two 

phen,  4th  Judicial  Dist.,  Idaho.  defendants. 

7CWard    v.    Williams,    Circuit  78  Wight  v.  H.  G.  Christman  Co., 

Court,  Marion  County,  Indiana,  No.  244  Mkh  208,  221  NW  314. 
42733. 
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or  either  of  them,  you  will  find  a  verdict  for  the  plaintiff  against 
such  defendants,  naming  them  and  stating  the  amount  of  the 
damages  which  would  be  the  amount  paid  by  the  plaintiff  plus 
the  interest  at per  cent.79 

Missouri. 

Memorandum  from  jury:  "Can  we  recommend  a  division  of 
damages  if  verdict  is  found  against  both  defendants  or  must 
we  make  it  merely  a  total  amount  ?" 

Instruction  sent  to  the  jury  room:  "The  jury  are  instructed 
that  if  they  find  from  the  evidence  against  both  defendants, 
they  must  return  their  verdict  in  a  total  amount  against  both 
defendants."80 

Ohio. 

There  are  two  defendants  and  I  sent  in  to  you  two  verdict 
forms,  one  a  verdict  for  the  plaintiff  and  one  a  verdict  for  the 
defendant  or  defendants.  If  you  do  not  find  for  the  plaintiff  you 
should  use  the  form  which  says  "verdict  for  the  defendant" 
even  though  your  finding  was  for  both  defendants.  If  you  find 
for  the  plaintiff  and  against  both  defendants  you  would  only 
use  the  verdict  for  the  plaintiff.  If  you  find  for  the  plaintiff 
against  only  one  defendant  you  would  use  the  form  of  verdict 
for  the  plaintiff  and  would  also  use  the  verdict  form  for  the 
defendant,  writing  in  the  name  in  the  blank  space  there  of  the 
defendant  against  whom  you  do  not  find  a  verdict.  If  you  find 
for  both  defendants  then  you  would  use  simply  the  form,  verdict 
for  the  defendant,  and  would  not  in  that  event  of  course  use 
any  form  for  the  plaintiff.81 

Washington. 

You  will  find  for  the  plaintiff  against  one  or  more  or  all  defend- 
ants, or  you  will  find  in  favor  of  all  defendants  and  against 
the  plaintiff.  You  make  the  form  of  verdict  say  what  you  find. 
If  you  find  for  the  plaintiff  against  all  defendants,  say  so ;  if  you 
find  against  one  or  more  but  not  all  of  the  defendants,  state 
which  ones  you  find  against,  and  then  state  your  finding  in 
favor  of  the  others.02 

70  Hanover  Fire  Ins.  Co.  v.  submission  of  the  two  forms  of 

Furkas,  267  Mich  14,  255  NW  381.  verdict  set  forth  in  the  instruction 

See  also  Sutton  v.  Benjamin,  231  above,  and  the  jury  later  returns  a 

Mich  153,  203  NW  667.  verdict  for  the  plaintiff  on  the  ap- 

80  Sullivan  v.  Union  Elec.  Light  &  propriate  form  submitted,  defendant 
Power  Co.,  331  Mo  1065,  56  SW2d  may  not  thereof  ter  complain  that  the 
97.  verdict  forms  and  the  verdict  were 

81  Lengyel  v.  Brandmiller,  139  Oh  indefinite. 

St  478,  40  NE2d  909,  holding  that  82  Lindsey  v.  Elkins,  154  Wash 
when  no  objection  was  made  to  the  588,  283  P  447. 
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§  2809.    -  Conversion  of  personal  property. 

If  you  find  for  the  plaintiff,  the  form  of  your  verdict  should 
be:  "We,  the  jury,  find  for  the  plaintiff  upon  the  question  of 
ownership  and  right  to  possession  of  the  personal  property 
described  in  the  complaint,  and  we  further  find  that  the  plaintiff 
is  entitled  to  recover  from  the  defendant  the  sum  of  $  -  ." 

If  you  find  for  the  defendant,  the  form  of  your  verdict  should 
be:  "We,  the  jury,  find  f9r  the  defendant"*3 


§2810.    -  Replevin. 

(1)  If  you  find  for  the  plaintiff,  the  form  of  your  verdict 
should  be:    "We,  the  jury,  find  that  the  plaintiff  is  entitled  to 
the  possession  of  the  property  described  in  the  complaint,  with 
$—  —  as  damages  for  the  unlawful  detention  thereof,  and  that 
said  property  is  of  the  value  of  f  -  ." 

If  you  find  for  the  defendant,  the  form  of  your  verdict  should 
be:  "We,  the  jury,  find  for  the  defendant,  and  that  the  value 
of  the  property  in  controversy  is  $  -  ,"84 

(2)  If  you  find  for  the  plaintiff,  the  form  of  your  verdict 
will  be:    "We,  the  jury,  find  that  the  plain  tiff  is  entitled  to  the 
possession  of  the  property  described  in  the  complaint,  and  that 
the  value  of  said  property  is  $  -  ,  and  that  said  plaintiff  is 
entitled  to  recover  from  the  defendant  the  sum  of  $  -  ." 

If  you  find  for  the  defendant,  the  form  of  your  verdict  will 
be:  "We,  the  jury,  find  that  the  defendant  is  entitled  to  the 
possession  of  the  property  described  in  the  complaint  and  that 
the  value  of  said  property  is  $  -  ,  and  that  said  defendant  is 
entitled  to  recover  from  plaintiff  the  sum  of  f  -  ."S5 

§  2811.    -  Replevin  action  in  which  cross-complaint  was  ikd. 

If  you  find  for  the  plaintiff  on  both  the  complaint  and  the 
cross-complaint,  the  form  of  your  verdict  should  be:  "We,  the 
jury,  find  for  the  plaintiff  on  its  complaint,  and  that  plaintiff 
is  entitled  to  the  possession  of  the  property  described  in  the 
complaint,  and  that  plaintiff  is  entitled  to  the  sum  of  $  -  ,  as 
damages  for  the  unlawful  detention  of  said  property,  and  that 
the  value  of  said  property  is  $  -  ;  and  we  find  against  defend- 
ant on  his  cross-complaint." 

If  you  find  for  the  plaintiff  on  its  complaint  and  for  defendant 
on  his  cross-complaint,  the  form  of  your  verdict  should  be: 

83  Keevers  v.  Hess,  Circuit  Court,  85  Thornton  v,  Geis,  Circuit  Court, 
Marion  Comity,  Lndiam,  No.  &02&0.  Marion  County,  Indiana,  No. 

84Rapp  &  Lennox  Piano  Co.  v. 
Keeter,  Circuit  Court,  Marion  Coun- 
ty, Indiana,  No.  34717. 
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"We,  the  jury,  find  for  the  plaintiff  on  its  complaint,  and  that 
plaintiff  is  entitled  to  the  possession  of  the  property  described 
in  the  complaint  and  that  plaintiff  is  entitled  to  $  -  as  dam- 
ages for  the  unlawful  detention  of  said  property,  and  that  the 
value  of  said  property  is  $  -  ;  and  we  find  for  defendant  on 
his  cross-complaint,  and  that  defendant  is  entitled  to  recover 
from  plaintiff,  on  defendant's  cross-complaint,  the  sum  of  $  -  ." 

If  you  find  for  the  defendant  on  the  Complaint  and  for  plaintiff 
on  the  cross-complaint,  the  form  of*  your  verdict  should  be: 
"We,  the  jury,  find  for  the  defendant  on  the  complaint;  and 
we  find  for  the  plaintiff  on  the  cross-complaint." 

If  you  find  for  the  defendant  on  both  the  complaint  and  the 
cross-complaint,  the  form  of  your  verdict  should  be:  "We,  the 
jury,  find  for  defendant  on  the  complaint;  and  we  find  for 
defendant  on  his  cross-complaint,  and  that  defendant  is  entitled 
to  recover  from  plaintiff,  on  defendant's  cross-complaint,  the  sum 


§  2812.    -  Action  for  waste. 

If  you  find  that  the  defendant,  E.  P.  R.,  has  committed  waste, 
the  form  of  your  verdict  should  be  :  "We,  the  jury,  find  that  the 
defendant,  E.  P.  R.,  has  committed  waste  upon  the  property  de- 
scribed in  the  complaint  herein  to  the  extent  of  $  -  ,  and  that 
said  defendant  holds  a  life  estate  in  said  property  and  that 
such  life  estate  is  of  the  value  of  $  -  ." 

If  you  find  that  the  defendant,  E.  P.  R.,  has  not  committed 
waste,  the  form  of  your  verdict  should  be:  "We,  the  jury,  find 
that  the  defendant,  E.  P.  R.,  has  committed  no  waste  upon  the 
property  described  in  the  complaint  herein."87 

§  2813.    -  Trespass  to  try  title. 

Forms  of  verdict  will  be  sent  to  the  jury  room  for  your  use. 
Your  verdict  will  either  be  a  verdict  in  favor  of  the  plaintiff 
with  assessment  of  such  damage  as  the  plaintiff  has  suffered, 
if  the  line  is  found  as  he  claims  it  to  be,  or  it  will  be  a  verdict 
in  favor  of  the  defendants  with  an  assessment  of  such  damages 
as  they  have  suffered  from  such  trespass  as  may  have  been 
committed  upon  their  land.83 

86  Partlow-  Jenkins  Motor  Car  Co.  87  Thompson  v.  Ream,  Circuit 
v.  Hubbard,  Circuit  Court,  Marion  Court,  Marion  County,  Indiana,  No. 
County,  Indiana,  No.  30329.  31035. 

88  Hooey    v.     Ursinus,     Circuit 
Court,  Barron  County,  Wisconsin. 
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§  2814.    Action  to  caned  deed  or  have  deed  declared  void. 

If  your  finding  should  be  for  the  plaintiff,  the  form  of  your 
verdict  should  be:  "We,  the  jury,  find  for  the  plaintiffs  and 
that  the  deed  in  question  is  void." 

If  your  finding  should  be  for  the  defendants,  the  form  of  ymir 
verdict  should  be:  "We,  the  jury,  find  for  the  defendants."'* 

§  2815.    Eminent  domain  proceedings. 

If  you  find  for  the  remonstrators  (appellants)  and  that  they 
are  entitled  to  an  award  of  damages,  the  form  of  your  verdict 
will  be:^  "We,  the  jury,  find  for  the  appellants  and  that  they 

are  entitled  to  damages  in  the  sum  of  f by  reason  of  the 

opening  of  the  highway  in  question/' 

If  you  find  against  the  remonstrators  (appellants)  and  that 
they  are  not  entitled  to  an  award  of  damages,  the  form  of  your 
verdict  will  be :  "We,  the  jury,  find  against  the  appellants  and 
that  they  are  not  entitled  to  damages  by  reason  of  the  opening 
of  the  highway  in  question."*0 

§  2816.    Bastardy  proceedings. 

Indiana. 

If  you  find  for  the  plaintiff,  the  form  of  your  verdict  should 
be:  "We,  the  jury,  find  for  the  plaintiff,  and  that  the  relatrix 
is  pregnant  with  a  bastard  child,  and  that  the  defendant  is  the 
father  of  said  bastard  child." 

If  you  find  for  the  defendant,  the  form  of  your  verdict  should 
be:  "We,  the  jury,  find  for  the  defendant  and  that  he  is  not 
the  father  of  the  bastard  child  with  which  relatrix  is  preg- 
nant."91 

Wisconsin. 

Your  verdict  in  this  case  will  be  either  "Guilty"  or  "Not 
guilty."  By  a  finding  of  guilty  you  will  determine  that  the 
defendant  is  the  father  of  the  child,  and  by  a  finding  of  not 
guilty  you  will  find  that  he  is  not  the  father.*2 

§2817.    Insanity  inquest 

If  you  find  for  the  plaintiff,  the  form  of  your  verdict  will  be: 
"We,  the  jury,  find  that  the  defendant,  C.  E.  B.,  is  insane,  and 
that  he  is  dangerous  to  the  community  if  suffered  to  remain 
at  large." 

«»  Milne  v.  Vke,  Circuit  Court,  » *  State  ex  reL  Cutsiiall  v.  White, 
Marion  County,  Indiana,  No.  35279.  Circuit  Court,  Marion  County,  Indi- 

00  In  re   Brewer,  Circuit   Court,      ana,  No.  674. 

Marion  County,  Indiana,  No.  SOOL          92  State  T.  Young,  Circuit  Court, 

Lincoln  County  Wisconsin, 
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If  you  find  for  the  defendant,  the  form  of  your  verdict  will 
be:  "We,  the  jury,  find  that  the  defendant  C.  E.  B.  is  not  so 
insane  as  to  be  dangerous  to  the  community  if  suffered  to  remain 
at  large."  Or  it  will  be:  "We,  the  jury,  find  that  the  defendant 
is  not  insane  and  is  not  dangerous  to  the  community  if  suffered 
to  remain  at  large,"  according  to  the  facts  as  you  find  them  to 
be.93 

§2818.    Wills. 

It  will  be  your  duty  to  determine  from  the  preponderance  of 
the  evidence,  whether  or  not  the  will  of  N.  B.  C.  was  duly  exe- 
cuted as  provided  by  law.  If  you  find  that  the  said  N.  B.  C. 
did  execute  the  paper  now  offered  for  probate  as  her  last  will, 
with  the  formalities  required  by  statute  as  already  explained 
to  you  in  these  instructions,  and  that  she  was  then  of  sound 
mind  and  not  under  duress  or  undue  influence,  as  these  words 
have  been  defined  to  you  herein,  the  form  of  your  verdict 
should  be:  "We,  the  jury,  find  that  the  instrument  offered  for 
probate  is  the  valid  will  of  N.  B.  C."  If  you  should,  from  the 
preponderance  of  the  evidence  in  this  cause,  find  that  N.  B.  C. 
did  not  execute  a  paper  now  offered  for  probate  as  her  last  will, 
with  the  formalities  required  by  statute,  or  that  she  was  of 
unsound  mind,  or  that  its  execution  was  procured  by  undue  influ- 
ence at  the  time  of  the  execution  thereof,  then  the  form  of  your 
verdict  should  be:  "We,  the  jury,  find  that  the  instrument 
offered  for  probate  as  the  last  will  and  testament  of  N,  B.  C,  is 
not  her  valid  will."94 

§  2819.    Set-off  or  counterclaim. 

Indiana. 

(1)  If  you  find  for  the  plaintiff  on  the  complaint  and  against 
the  defendant  on  its  set-off,  the  form  of  your  verdict  will  be: 
"We,  the  jury,  find  for  the  plaintiff  and  that  he  is  entitled  to 

recover  from  the  defendant  the  sum  of  $ ;  and  we  find 

against  the  defendant  on  its  set-off." 

If  you  find  for  the  plaintiff  on  his  complaint  and  for  the 
defendant  on  its  set-off,  you  will  subtract  the  smaller  amount 
from  the  larger  amount  so  found,  rendering  your  verdict  in  the 
amount  of  such  difference  in  favor  of  the  one  to  whom  you  have 
given  the  larger  amount;  and  the  form  of  your  verdict  will  be: 
"We,  the  jury,  find  for  the  plaintiff  on  his  complaint  and  we 

further  find  for  defendant  on  its  set-off  and  that is  entitled 

to  recover  from the  sum  of  $ ." 

*3  State  v.  Brain,  Circuit  Court,  »4  Cumick  v.  Torbet,  101  IndApp 
Marion  County,  Indiana,  No.  37104.  113,  194  NE  771. 
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If  you  find  for  the  defendant  on  both  the  complaint  and 
set-off,  the  form  of  your  verdict  will  be:  **We,  the  jury,  find 
for  the  defendant  on  the  plaintiff's  complaint;  and  we  find  for 
defendant  on  its  set-off  and  that  it  is  entitled  to  recover  from 
plaintiff,  on  the  defendant's  set-off,  the  sum  of  $ ." 

If  you  find  against  plaintiff  on  his  complaint  and  against  de- 
fendant on  its  set-off,  the  form  of  your  verdict  will  be:  "We, 
the  jury,  find  for  the  defendant  on  the  complaint ;  and  we  find 
for  the  plaintiff  on  the  set-off."95 

(2)  If  you  find  for  the  plaintiff  and  against  the  defendant, 
M.  Life  Ins.  Co.,  on  plaintiff's  complaint,  and  you  further  find 
against  the  defendant,  M.  P.,  on  her  cross-complaint,  the  form 
of  your  verdict  should  be:  "We,  the  jury,  find  for  the  plaintiff 
on  his  complaint,  as  against  defendant,  M.  Life  Ins.  Co.,  and 
that  plaintiff  is  entitled  to  recover  from  said  defendant,  M.  Life 

Ins.  Co.,  the  sum  of ;  and  we  find  against  the  defendant, 

M.  P.,  on  her  cross-complaint." 

If  you  find  for  the  defendant,  M.  P.,  on  her  cross-complaint 
and  against  the  plaintiff  on  his  complaint,  the  form  of  your 
verdict  should  be:  "We,  the  jury,  find  against  the  plaintiff  on 
his  complaint ;  and  w.e  find  for  the  defendant,  M.  P.,  on  her  eross- 
complaint,  against  the  defendant,  M.  Life  Ins.  Co.,  and  that  said 
M.  P.  is  entitled  to  recover  from  the  defendant,  M.  Life  Ins.  Co., 
the  sum  of  $ ,"9e 

s 

Mississippi. 

If  your  verdict  should  be  for  the  petitioner  defendant,  B., 
then  the  form  thereof  may  be  as  follows:  "We,  the  jury,  find 
for  the  petitioner  defendant  in  the  sum  of  $ J'97 

§  2820.    Special  interrogatories  and  special  verdicts-08 

Indiana. 

(1)  This  is  a  case  known  in  law  as  "a  suit  in  equity,"  asking 
the  court  to  invoke  the  relief  of  a  mandatory  injunction,  which 
relief  can  only  be  granted,  under  our  form  of  practice,  by  the 
court,  without  the  intervention  of  a  jury.  The  interrogatories 
submitted  to  you  and  the  answers  to  them  which  you  will  give, 
are  for  the  purpose  only  of  assisting  the  court  on  such  disputed 
and  material  facts  upon  which  the  court  may  be  in  some  doubt. 
Your  labors,  therefore,  will  be  confined  to  answering  the  several 

95  Hensley  v.  Hoosier  Pharmaceu-  97  Simmons  r.  Bainter,  155  Miss 

tical    Co.,    Circuit    Court,    Marion  804,  125  S  338. 

County,  Indiana,  No.  42817.  ss  For  forms  of  special  verdicts, 

»6  Furniss   v.    Metropolitan    Life  see  §  2824  ff. 
Ins,  Co.,  Circuit  Court,  Marion  Coun- 
ty, Indiana,  No.  35574. 
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interrogatories  submitted  to  you,  as  no  general  verdict  for  either 
side  will  be  considered  or  returned  by  you,  as  that  function,  in 
this  kind  of  a  case,  is  solely  for  the  court." 

(2)  Certain  interrogatories  will  be  submitted  to  you  to  be 
answered,  and  in  answering  them  you  should  answer  by  the 
words  "Yes"  or  "No,"  if  either  of  these  words  will  be  a  full  and 
complete  answer  to  them.  If  there  are  any  interrogatories  upon 
which  you  cannot  agree,  you  will  answer  such  question  or  ques- 
tions that  you  "cannot  agree,"  and  proceed  to  make  your  answers 
to  the  remaining  interrogatories.  You  must  not  answer  any 
interrogatory  by  saying  that  you  do  not  know,  but  if  there  be 
any  evidence  on  the  subject  of  such  interrogatory,  then  you 
should  answer  it  in  accordance  with  the  evidence  on  that  sub- 
ject; but  if  there  be  no  evidence  on  the  subject  of  any  inter- 
rogatory, then  you  may  answer  it  by  saying  that  there  is  "No 
evidence."  The  answers  to  the  interrogatories  should  be  signed 
by  your  foreman  after  the  answer  to  the  last  interrogatory  and 
be  returned  into  court,1 

Michigan. 

In  addition  to  your  general  verdict,  which  you  will  hand  in, 
there  is  one  special  question  for  you  to  answer.  You  should 
answer  this  question  by  writing  the  word  "Yes"  or  the  word 
"No"  in  it  where  it  says  "Answer,"  and  the  foreman  of  the 
jury  should  sign  it  just  above  where  it  says  "Foreman,"  and 
hand  it  in  with  your  general  verdict.  TKe  question  may  be 
answered  "Yes"  or  "No."  You  cannot  answer,  "We  do  not 
know."  You  must  answer  by  "Yes"  or  "No."2 

North  Carolina. 

The  burden  of 'that  issue  is  upon  her  to  satisfy  you,  by  the 
greater  weight  of  the  evidence,  that  she  was  injured  by  the  joint 
and  concurring  negligence  of  defendants  J.  W.  and  C.  It.  A., 
before  she  would  be  entitled  to  have  you  answer  the  first  issue 
"Yes."  If,  however,  after  consideration  of  all  the  evidence, 
you  are  satisfied  by  the  greater  weight  of  the  evidence,  that  the 

99  Mauer  v.  Central  Lbr.  Co.,  Cir-  v.  Castle,  255  Mich  66,  237  NW  542 

cuit  Court,  Marion  County,  Indiana,  (breach  of  promise  to  marry) ;  La 

No.  33772.  Pointe  v.  Chevrette,  264  Mich  482, 

1  Mauer  v.  Central  Lbr.  Co.,  Cir-  250  NW  272  (liability  of  master  for 

cuit  Court,  Marion  County,  Indiana,  injury  to  employee);  Powers  v. 

No.  33772.  Loyal  Protective  Ins.  Co.,  266  Mich 

2Wilkowsky  v.  Grant  Iron  &  153,  253  NW  250  (suicide  of  in- 
Metal  Co.,  219  Mich  535,  189  NW  sured);  Wuerth  v.  Stivers,  273  Mich 
10.  276,  262  NW  908  (misrepresenta- 

Forms  of  interrogatories  are  given  tions  in  obtaining  indorsement  of 

in  the  following  cases:  Cleavenger  note). 
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plaintiff  was  injured  by  the  joint  and  concurring  negligence  of 
J.  W.  and  C.  M.  A.,  then  the  court  instructs  you  it  wiU  be  your 
duty  to  answer  the  first  issue  "Yes."  If  plaintiff  fails  to  so 
satisfy  you,  it  will  be  your  duty  to  answer  the  first  issue  "No/** 

Texas. 

The  first  question  is  this: 

Do  you  find  from  a  preponderance  of  the  evidence  in  the 
case  that  the  plaintiff,  W.  C-  W.,  received  any  bodily 
injury  on  September  28, 19—,  while  performing  his  duties 
as  an  employee  of  one  of  the  S,  P.  Lines  in  Texas? 

By  the  term  <fbodily  injury,"  as  used  in  this  charge,  is  meant 
damage  or  harm  to  the  physical  structure  of  the  body  and  such 
diseases  or  infections  as  naturally  result  therefrom. 

If  you  have  answered  the  first  question  in  the  negative,  you 
need  not  answer  this  question;  but  if  you  have  answered  the 
same  in  the  affirmative,  then  answer  the  second  question,  which 
is  as  follows: 

Do  you  find  from  a  preponderance  of  the  evidence  that 
the  plaintiff's  injury,  if  any,  was  such  that  he  was  there- 
by, from  the  date  of  said  injury,  permanently,  continu- 
ously, and  wholly  prevented  from  substantially  engaging 
in  any  occupation? 

The  third  question  is  this : 

Do  you  find  from  a  preponderance  of  the  evidence  that 
plaintiff's  injury,  if  any,  was  such  that  he  was  thereby 
from  the  date  of  said  injury,  permanently,  continuously, 
and  wholly  prevented  from  substantially  performing  any 
work  for  compensation  or  profit? 

By  the  term  "substantially,"  as  used  in  the  two  preceding 
questions,  is  meant  "in  a  substantial  sense  or  manner,  actually, 
really."4 

Wisconsin. 

It  is  now  my  duty  to  give  you  such  instructions  on  the  law, 
in  respect  to  your  duties  in  this  case,  as  seem  to  be  necessary- 
It  is  the  special  duty  of  the  jury  in  every  civil  case  to  decide  the 
issues  of  fact.  In  order  to  decide  any  contested  case  and  deter- 
mine what  judgment  should  be  rendered  it  is  first  necessary  to 
determine  what  the  facts  are  that  are  involved  in  the  contro- 
versy, and  then,  having  found  the  facts,  the  law  is  applied 

3  Gaffney  v.  Phelps,  207  NC  553,          See  also  Shannon  v.  Horn   (Tex 
178  SE  231.  CivApp),  92  SW2d  1090. 

4  Metropolitan    Life    Ins.    Co.    v, 
Wann  (TexCivApp),  81  SW2d  298. 
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thereto,  and  thus  the  rights  of  the  parties  are  made  to  appear. 
It  is  the  duty  of  the  jury  to  find  the  facts  and  it  is  the  duty  of 
the  presiding  judge  to  thereupon  apply  the  law  to  the  facts  and 
enter  judgment. 

In  this  case,  as  in  most  cases,  many  facts  are  not  in  dispute, 
and  as  to  the  undisputed  facts  the  jury  need  make  no  finding. 
The  material  disputed  questions  of  fact  in  this  case  will  now 
be  submitted  for  your  decision  in  the  form  of  written  questions. 
To  these  questions  you  will  make  answers  in  the  spaces  left 
therefor,  and  these  questions,  with  your  answers  thereto,  will 
constitute  your  verdict. 

You  are  to  answer  these  questions  according  to  the  truth  in 
each  instance,  as  you  shall  find  the  truth  to  be  from  the  evidence 
received  on  this  trial  considered  in  accordance  with  the  instruc- 
tions given  you  by  the  court,  and  in  the  light  of  sound  reason. 
You  should  leave  out  of  consideration  everything  else,  and  par- 
ticularly you  should  not  consider  what  the  effect  of  your  answers 
may  be  upon  the  final  result.  When  you  shall  have  determined 
what  the  fact  is  as  to  any  particular  question,  after  a  full  and 
fair  consideration  of  the  evidence  on  that  question,  it  is  your 
duty  to  make  answer  accordingly,  let  the  consequences  be  what 
they  may.5 

§  2821.    Sealed  verdict. 

I  see  it  is  near  the  end  of  the  day ;  and  before  you  will  have 
time  to  complete  your  verdict  and  answer  these  questions,  it  will 
be  late  in  the  evening  probably,  and  after  court  has  adjourned 
for  the  day.  I  am  going  to  direct  you,  therefore,  when  you  have 
finished  your  verdict,  completed  the  answers,  and  had  it  signed 
by  your  foreman,  to  seal  it  up  in  this  envelope  and  place  it  in 
the  hands  of  your  foreman  and  you  may  then  separate  for  the 
night.  Go  to  your  homes  and  return  here  tomorrow  morning  at 
nine  o'clock,  and  assemble  as  a  jury  to  return  your  verdict  into 
court.  In  the  meantime  you  are  not  to  give  out  any  information 
about  what  verdict  you  agreed  upon. 

In  case  for  any  reason  you  are  in  disagreement  about  the  law 
on  any  subject,  if  you  will  notify  the  clerk  he  will  notify  me.6 

BAmeberg  v.  Chicago,  M.  &  St.  194  Wis   149,   216   NW    165;   Flies 

P.  Ry,   Co.,   Circuit  Court,   Lincoln  v.    Fox   Bros.    Buick   Co.,   196    Wis 

County,  Wisconsin;  see  182  Wis  85,  196,    218    NW    855,    60    ALR    357; 

195  NW  844.  Rezash  v.  Bank  of  Two  Rivers,  199 

See  also  Mauch  v.  Hartford,  112  Wis  419,  223  NW  791,  227  NW  4; 

Wis    40,    87    NW    816;    Nelson    v.  Sichling  v.   Nash  Motors   Co.,   207 

Pauli,    176    Wis    1,    186   NW    217;  Wis  16,  238  NW  843. 
Wedge  v.   Gapinski,   177  Wis   471,          6  Clark  v.  Fuller,   Circuit  Court, 

188  NW  476;  Berrafato  v.  Exner,  Lincoln  County,  Wisconsin. 
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§  2822.    Directing  jury  to  correct  the  verdict  rendered, 

Alabama. 

In  ^submitting  this  case  to  you  yesterday,  I  instructed  you 
that  if  you  found  a  verdict  for  the  plaintiff  you  should  assess  the 
reasonable  cash  market  value  of  the  car  and  you  failed  to  do  that 
in  your  verdict.  So  I  will  send  you  back  and  ask  you  to  fix 
the  reasonable  market  value  of  the  car  and  put  that  in  your 
verdict.7 

Nebraska. 

Your  verdict  is  not  in  proper  form,  in  that  it  attempts  to 
assess  damages  in  different  amounts  against  the  two  defend- 
ants. You  should  simply  find  the  amount  of  plaintiff's  damages 
and  insert  the  same  at  the  proper  place  in  the  form  of  verdict  if 
you  find  for  the  plaintiff.  Another  form  of  verdict  is  submitted, 
which  you  will  have  your  foreman  sign  after  filling  in  the 
amount  of  damages,  if  any  you  find.8 

§  2823.    Conclusion  of  charge. 
Indiana. 

The  court  has  caused  to  be  prepared  two  forms  of  verdict 
which  are  self-explanatory,  for  your  convenience.  You  will  now 
retire  in  charge  of  a  sworn  bailiff  to  deliberate  upon  your 
verdict.9 

Wisconsin, 

Now  this  case  is  submitted  to  you  for  your  answers  to  these 
questions,  in  accordance  with  the  evidence,  considered  according 
to  the  rules  and  principles  which  I  have  now  stated  to  you.10 

§  2824.    Forms  of  special  verdicts — Libei 

We,  the  jury,  for  our  special  verdict  make  answers  to  the 
questions  submitted,  as  follows: 

FIRST  QUESTION:  Did  the  newspaper  article  in  question, 
in  its  plain  and  popular  meaning,  as  it  would  be  understood  by 
the  readers  thereof,  under  the  circumstances  of  its  publication, 
accuse  the  plaintiff  of  having  given  false  testimony  under  oath 
before  the  board  of  review? 

Answer:  

7  Scott  v.  Parker,   216   Ala  321,          9  Jensen    T.    Koplovitz,    Superior 

113  S  495  (detinue).  Court,   Lake    County,   Indiana,   No. 

a  Forslund  v.  Swenson,  110  Neb      19928;  see  197  Ind  475,  151  NE  390. 

188,  192  NW  649.  *  °  Lapsenberg  v.   Snapp,  Circuit 

Court,  Lincoln   County,  Wisconsin; 
see  205  Wis  681,  238  NW  289. 
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SECOND  QUESTION:  Did  the  newspaper  article  in  question, 
in  its  plain  and  popular  meaning:,  as  it  would  be  understood  by 
the  readers  thereof,  under  the  circumstances  of  its  publication, 
impute  to  the  plaintiff  dishonorable  conduct  and  subject  him 
to  public  distrust,  disgrace,  or  contempt? 

Answer:   

THIRD  QUESTION:  If  you  answer  either  the  first  or  the 
second  question,  or  both,  "Yes,"  then  what  amount  of  damages 
did  plaintiff  suffer  by  the  publication  of  said  article  ? 

Answer:  $ 

Dated  this day  of ,  19 — . 


Foreman. 


1 1 


§  2825.    Malicious  prosecution. 

We,  the  jury,  for  our  special  verdict  answer  the  questions 
submitted  as  follows: 

FIRST  QUESTION:  When  the  defendant  A.  signed  the  com- 
plaint in  November,  19 — ,  before  the  municipal  judge,  did  he 
know  that  he  was  signing  a  complaint  to  bring  about  the  arrest 
of  a  K? 

Answer:    

SECOND  QUESTION:  At  the  time  of  signing  said  complaint 
did  defendant  A,  have  knowledge  of  facts  and  circumstances 
sufficient  to  warrant  a  reasonable  person  in  believing  that  plain- 
tiff K.  actually  set  fire  to  defendant's  garage? 

Answer:     

THIRD  QUESTION:  Was  the  defendant  A.  actuated  by 
malice  in  signing  the  complaint  upon  which  the  plaintiff  K.  was 
arrested? 

Answer:     

FOURTH  QUESTION:  Did  the  district  attorney  before  the 
issue  of  the  warrant  for  the  arrest  of  K.  advise  A.  that  the 
evidence  was  sufficient  to  warrant  an  arrest? 

Answer:     

FIFTH  QUESTION:  What  amount  of  actual  loss  and  injury 
did  the  plaintiff  suffer  by  reason  of  his  arrest  and  prosecution 
on  the  complaint  of  the  defendant? 

Answer:     $ 

1  f  Braeger  v.  Lowell  &  New 
North  Printing  Co.,  Circuit  Court, 
Marathon  County,  Wisconsin. 
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SIXTH  QUESTION:  In  case  you  find  that  the  defendant  A, 
was  actuated  by  malice  in  signing  the  complaint  for  the  criminal 
warrant,  what  sum,  if  any,  do  you  assess  as  punitory  damages? 

Answer:    f 

Dated  this day  of ,  19 — . 


Foreman.12 

§2826,    Injuries  to  railroad  employee;  action  against  rail- 
road under  Federal  Railroad  Coemployee  Act. 

We,  the  jury,  for  our  special  verdict  make  answers  to  the 
questions  submitted,  as  follows: 

FIRST  QUESTION:  Did  the  defendant  at  and  before  plain- 
tiff's injury  fail  to  use  ordinary  care  for  the  safety  of  its  em- 
ployees, by  failing  to  provide  a  guide  to  keep  the  cable  of  the 
hoist  in  question  in  the  groove  of  the  pulley? 

Answer:    

SECOND  QUESTION :  If  you  answer  the  first  question  "Yes/* 
then  was  such  lack  of  ordinary  care  a  proximate  cause  of  plain- 
tiff's injury? 

Answer:    

THIRD  QUESTION:  Was  the  absence  of  said  guide  and  the 
danger  therefrom,  open  and  obvious  to  an  ordinarily  careful 
employee  in  plaintiff's  position? 

Answer:    

FOURTH  QUESTION:  Did  the  defendant  at  and  before 
plaintiff's  injury,  fail  to  use  ordinary  care  for  the  safety  of  its 
employees  by  failing  to  provide  sufficient  light  at  the  coaling 
platform  in  question? 

Answer:    

FIFTH  QUESTION:  If  you  answer  the  fourth  question  *<Ye&," 
then  was  such  lack  of  ordinary  care  a  proximate  cause  of  plain- 
tiff's injury? 

Answer:    

SIXTH  QUESTION:  Was  the  absence  of  such  sufficient  light 
and  the  danger  therefrom  open  and  obvious  to  an  ordinarily 
careful  employee  in  plaintiffs  position? 

Answer:    

SEVENTH  QUESTION:  Did  the  engineer  of  engine  No.  1145 
exert  force  upon  the  coal  bucket  and  thereby  cause  the  same 
to  fall  upon  the  plaintiff? 

Answer:    

i 2  Korpela  v.  Ahola,  Circuit  Court, 
Marathon  County,  Wisconsin. 
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EIGHTH  QUESTION:  If  you  answer  the  seventh  question 
"Yes,"  then  was  the  engineer  guilty  of  a  want  of  ordinary  care 
in  so  doing? 

Answer:    

NINTH  QUESTION:  If  you  answer  the  eighth  question 
"Yes,"  then  was  such  want  of  ordinary  care  a  proximate  cause 
of  plaintiff's  injury? 

Answer :     

TENTH  QUESTION:  Did  the  fireman  of  engine  No.  1145 
exert  force  upon  the  coal  bucket  and  thereby  cause  the  same 
to  fall  upon  the  plaintiff  ? 

Answer:     

ELEVENTH  QUESTION:  If  you  answer  the  tenth  question 
"Yes,"  then  was  the  fireman  guilty  of  a  want  of  ordinary  care 
in  so  doing  ? 

Answer :     

TWELFTH  QUESTION:  If  you  answer  the  eleventh  question 
"Yes,"  then  was  such  lack  of  ordinary  care  a  proximate  cause 
of  plaintiff's  injury? 

Answer :    

THIRTEENTH  QUESTION:  What  sum  of  money  would 
fairly  compensate  plaintiff  for  his  total  loss  and  damage  from 
his  said  injury? 

Answer :     $ 

FOURTEENTH  QUESTION:  Did  the  plaintiff,  by  a  lack  of 
ordinary  care  on  his  part,  proximately  contribute  to  his  own 
injury? 

Answer:    

FIFTEENTH  QUESTION:  If  you  answer  the  fourteenth 
question  ^  "Yes,"  then  what  part  of  plaintiff's  total  loss  and 
damage  is  attributable  to  his  own  lack  of  ordinary  care? 

Answer :     $ 

Dated  this day  of ,  19 — . 


Foreman.13 

!3Preczak  v.  Chicago  &  N.  W,  R.  supplied  by  engine  which  plaintiff 

Co.,  Circuit  Court,  Marathon  County,  controlled  by  lever  and  valve.  About 

Wisconsin.     Plaintiff    was    a    coal  2:00    o'clock   a.   m.,   while   plaintiff 

heaver  at  coal  shed   of   defendant,  was    hoisting    coal   to    engine    No. 

His  duties  were  to  fill  coal  buckets  1145,  a  bucket  while  being  hoisted 

and   help    to   coal   locomotives    en-  stuck    a   few   feet   above   platform 

gaged  in  interstate  transportation,  because  of  cable  leaving  groove  in 

Buckets    of    coal    containing    about  pulley   and  binding.    Plaintiff    shut 

half-ton    were    hoisted   by    derrick  off  power  and  tried  to  pull  down 

from    shed  to   engine  tender  with  bucket  by  hand  and  the  bucket  fell 

motive    power    of    compressed    air  on  him,  doing  him  great  injury. 
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§  2826A.    Licensee  injured  on  railroad  company  premises. 

1.  The  jury  finds  that  W.  L.  was  a  licensee  in  being  where  he 
was  at  the  time  of  the  accident  and  was  at  said  time  upon  the 
defendant  railroad  company's  premises  by  implied  invitation, 
and  acting  as  a  special  deputy  police  officer.  2.  The  jury  finds 
established  by  the  evidence  that  the  defendant,  the  P.  Company, 
operated  this  train  No.  29  at  more  than  eight  mites  per  hour  at 
the  point  in  question,  in  violation  of  the  terms  of  an  ordinance 
of  the  city  of  Massillon  prohibiting  the  operation  of  trains  in 
excess  of  eight  miles  per  hour.  3.  The  jury  finds  W.  L,,  on  the 
track,  could  readily  be  seen  by  the  engineer  of  No.  29,  when  said 
train  was  distant  from  him  800  feet.  The  engineer  did  not  see 
him  at  all.  4.  The  jury  established  by  the  evidence  that  the 
engineer  of  train  No.  29  did  not  blow  a  whistle  as  the  train 
approached  the  depot.  5.  The  jury  finds  the  proximate  cause  of 
the  death  of  W.  L.,  plaintiff's  decedent,  was  the  facts  contained 
in  paragraphs  2,  3  and  4  hereof.  6.  The  jury  does  not  find 
that  W.  L.  was  careless.  7.  The  jury  finds  that  the  plaintiff 
as  administrator,  and  for  the  benefit  of  the  next  of  kin,  as 
alleged  in  the  amended  petition,  has  been  damaged  in  the  sum  of 
$9,500. f4 

§  2827.    Misrepresentations  in  exchange  of  real  estate. 

We,  the  jury  in  this  action,  for  our  special  verdict  answer  the 
questions  submitted  as  follows: 

FIRST  QUESTION:  At  the  time  of  the  bargaining  between 
the  plaintiff  and  the  defendants  for  the  exchange  of  the  plain- 
tiff's  farm  for  the  defendants'  property  in  Chicago,  did  the 
defendants  represent  it  to  be  a  fact  that  the  Chicago  property 
was  worth  in  the  market  $18,000  to  $20,000? 

Answer:    

SECOND  QUESTION:  If  you  answer  the  first  question 
"Yes,"  then  answer  this:  Under  all  of  the  circumstances  in 
which  the  plaintiff  was  acting  at  the  time  when  he  contracted  to 
make  the  exchange  of  properties,  was  the  plaintiff  justified  in 

1  *  Pennsylvania  R.   Co.  v.  Vitti,  railroad  premises  by  invitation,  ex- 

111  OhSt  670,  146  NE  94,  in  which  press  or  implied,  and  also  the  ques- 

a  judgment  entered  in  favor  of  the  tion  of  the  existence  of  the  city  ordi- 

def endant  upon  the  foregoing  special  nance, 

verdict  was  reversed  for  failure  of  The  foregoing  verdict  has   been 

the  trial  court  to  submit  to  the  jury  revised  by  adding  several  phrases  to 

the   issues  of  whether  or  not  the  make  such  verdict  conform  to  tfee 

plaintiff   was   acting  as   a   special  opinion  of  the  court 
deputy  police  officer  and  was  on  the 
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relying  on  such  representation  as  a  statement  of  fact  and  not  a 
mere  expression  of  opinion  ? 

Answer :     

THIRD  QUESTION:  If  you  answer  the  first  question  "Yes," 
then  answer  this:  Under  all  of  the  circumstances  in  which  the 
plaintiff  was  acting  at  the  time  when  the  plaintiff  made  and 
delivered  a  deed  of  his  farm  to  the  defendants,  was  the  plaintiff 
justified  in  relying  on  such  representation  as  a  statement  of 
fact  and  not  a  mere  expression  of  opinion  ? 

Answer :     

FOURTH  QUESTION:  If  you  answer  the  first  question 
"Yes,"  then  answer  this:  Did  the  plaintiff  rely  on  the  repre- 
sentation so  made  by  the  defendants  and  become  induced  there- 
by to  make  the  exchange  of  properties  ? 

Answer :     

FIFTH  QUESTION:  At  the  time  when  the  exchange  of 
properties  was  made,  what  was  the  value  of  the  plaintiff's  farm 
and  personal  property  thereon  ? 

Answer :     $ 


SIXTH  QUESTION:  At  the  time  when  the  exchange  of 
properties  was  made,  what  was  the  value  of  the  Chicago  prop- 
erty belonging  to  the  defendant  B.  ? 

Answer:     $ 

Dated  this day  of ,  19 — . 


Foreman. !  5 

§  2828.    Fire  insurance. 

We,  the  jury  in  this  action,  for  our  special  verdict  answer 
the  questions  submitted  as  follows : 

FIRST  QUESTION:  Was  the  fire  in  question  intentionally 
started,  or  procured  to  be  started,  by  the  plaintiffs  or  either  of 
them? 

Answer :     

SECOND  QUESTION:  Did  the  plaintiff  J.  K  in  the  proofs 
of  loss  submitted  to  the  defendants  intentionally  swear  falsely 
with  respect  to  the  quantity  and  value, 

(a)     Of  the  stock  of  goods  in  question? 

Answer:     

1 5  Polasek  v.  Bialek,  Circuit  Court,  Plaintiff  sued  for  damages  for  mis- 
Marathon  County,  Wisconsin.  Plain-  representation  as  to  value  of  the 
tiff  traded  his  farm  to  defendants  Chicago  property.  Before  making 
for  a  building  and  lot  in  Chicago,  deeds  each  party  visited  and  exam- 
subject  to  encumbrances  on  each,  ined  the  property  of  the  other. 
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(b)     Of  the  furniture  and  fixtures  in  question? 

Answer:    

THIRD  QUESTION:    What  was  the  amount  of  direct  loss  and 

damage  by  fire  in  question, 

(a)  Upon  the  furniture  and  fixtures  purchased  from 
M.  W.  Co.? 

Answer:     $ 

(b)  Upon  the  furniture  and  fixtures  purchased  from 
W.  P.  &  H.  Co.? 

Answer :     $ 

(c)  Upon  the  furniture  and  fixtures  purchased  from 
theN.M.  Co.? 

Answer :    $ 

FOURTH  QUESTION:    What  was  the  amount  of  the  direct 
loss  and  damage  by  the  fire  in  question, 

(a)  Upon  that  part  of  the  plaintiff's  stock  of  merchan- 
dise which  was  totally  destroyed  ? 

Answer:     ? 

(b)  Upon  the  furniture  and  fixtures  exclusive  of  those 
purchased  from  M.  W.  Co.,  W.  P.  &  H.  Co.,  and 
N.M.  Co.? 

Answer:     $ 

Dated  this day  of ,  19 — . 


Foreman.10 

§  2828A.    -  Payment  of  insurance  premiums, 

Q.  1.  Did  the  defendant  fail  to  give  due  notice  of  the  pre- 
mium due  and  payable  under  said  policy  as  of  August  27,  19  —  ,  as 
alleged  in  the  complaint  ?  A.  -  . 

Q.  2.  Did  the  plaintiff  offer  to  make  payment  of  the  pre- 
mium due  and  payable  under  said  policy  as  of  August  27,  19  —  , 
and  within  31  days  thereafter  as  alleged  in  the  complaint? 


Q.  3.  Was  the  insured,  J.  E.,  non  compos  mentis  from  April, 
19  —  9  until  his  death  in  October,  19  —  ,  as  alleged  in  the  com- 
plaint? A.  -  . 

1  6  Kurowski  v.  Retail  Hdw.  Hut.  the  insurance  companies.  The  instir- 

Fire  Ins.  Co.,  Circuit  Court,  Mara-  ance  companies  defended  on  ground 

thon  County,  Wisconsin;  see  203  Wis  that  plaintiffs'   ownership  was   not 

644,  284   NW   900.  Plaintiffs'   store  "sole   and   unconditional*';   that  fire 

building  and  stock  of  goods  were  was  intentionally  set;  and  that  plain- 

burned  while  insured  by  defendants,  tiffs  in  making-  proofs  of  loss  swore 

Due  proofs  of  loss  were  delivered  to  falsely  as  to  amount  of  loss, 
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Q.  4.  Did  the  defendant  wrongfully  attempt  to  lapse  the 
policy  of  insurance  sued  on  as  of  July  27,  19 — ,  as  alleged  in 
the  complaint?  A.  . 

Q.  5.  In  what  amount,  if  any,  is  defendant  indebted  to 
plaintiff  by  reason  of  said  policy  of  insurance?  A.  ,17 

§  2829.    Action  against  county  for  injuries  from  defective 

highway. 

We,  the  jury,  for  our  special  verdict  answer  the  questions 
submitted  as  follows: 

FIRST  QUESTION:  On  July  5,  19—,  at  the  time  and  place 
where  the  M.  automobile  was  overturned,  was  the  highway  in 
such  condition  at  the  culvert  that  it  was  not  reasonably  safe 
for  public  travel? 

Answer:    

SECOND  QUESTION:  If  you  answer  the  first  question 
"Yes,"  then  answer  this:  Was  such  lack  of  reasonable  safety 
so  found  an  efficient  cause  of  the  overturning  of  the  M.  auto- 
mobile? 

Answer :     

THIRD  QUESTION:  If  you  answer  the  first  question  "Yes," 
then  answer  this:  Had  such  unsafe  condition  of  the  highway 
existed  for  such  length  of  time  that  the  public  authorities  in 
charge  of  the  highway  ought  to  have  known  of  the  unsafe 
condition  and  remedied  the  same  before  plaintiffs'  accident  ? 

Answer:    

FOURTH  QUESTION:  Did  the  plaintiff  Harry  M.  in  operat- 
ing his  automobile  at  the  time  in  question  fail  to  use  ordinary 
care  for  his  own  safety? 

Answer :     

FIFTH  QUESTION:  If  you  answer  the  fourth  question 
"Yes,"  then  answer  this :  Did  such  lack  of  ordinary  care  on  the 
part  of  Harry  M.  efficiently  contribute  to  produce  the  overturn- 
ing of  his  car? 

Answer:     

SIXTH  QUESTION:  What  amount  of  damages  did  plaintiff 
Harry  M.  suffer  by  the  accident  in  question? 

Answer :     $ 


1 7  Abrams    v.    Metropolitan    Life      f usal  of  trial  court  to  submit  ques- 
Ins,  Co.,  223  NC  500,  27  SE2d  148,      tions  1,  3,  and  4  to  the  jury. 
ordering:  partial  new  trial  for  re- 
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SEVENTH  QUESTION:    What  amount  of  damages  did  plain- 
tiff Hilda  M.  suffer  by  the  accident  in  question  ? 

Answer :     $ 

Dated  this day  of ,  19 — . 


Foreman.1* 

§  2830.    Action  against  county  for  injuries  caused  by  a  me* 

or  riot. 

We,  the  jury,  for  our  special  verdict  answer  the  questions 
submitted  as  follows : 

FIRST  QUESTION:  Were  the  injuries  which  the  plaintiff 
sustained  on  October  26,  19—,  on  Highway  No.  13, 

(a)  Occasioned  by  himself  ? 

Answer:    

(b)  Aided,  sanctioned  or  permitted  by  him? 

Answer:    

(c)  Caused  by  his  negligence? 

Answer:    

SECOND  QUESTION:  Did  the  plaintiff  fail  to  use  all  rea- 
sonable diligence  to  prevent  his  being  injured? 

Answer:    

THIRD  QUESTION:  What  amount  of  damages  did  the  plain- 
tiff sustain  because  of  the  injuries  he  received  at  the  time  in 
question? 

Answer:     f 

FOURTH  QUESTION:  Was  each  of  the  following  named  de- 
fendants engaged  in  inflicting  the  injury  which  plaintiff  sus- 
tained: 

G.  E. 

J.T. 

W.  L. 

F.J. 

J.S. 

G.  B. 

Dated  this day  of ,  19—. 


Foreman.19 

1 8  Maynard  v*  Oneida  Comity,  Gir-  hauling  posts  <m  public  higfewmy  at 
cuit  Court,  Marathon  Coonty,  Wis-  time    when    farmer    picketers    e&- 
consin.  gaged  in  milk  strike  were  stopping 

1 9  Weber    v.    Marathon    Comity,  traffic*  was   assaolted  and   gravely 
Circuit  Court,  Oneida  County,  Wis-  injured  by  the  pkketers,  the  jury 
consin-     Plaintiff,    a    track    driver,  finding  his   damage  to  be 


§  2830A  INSTRUCTIONS — CIVIL  ACTIONS  712 

§2830A.    Execution  of  will. 

Q.    1.    Is  the  purported  will  a  forgery?    (Answer  yes  or  no.) 

A.*  • 

Q.  2.  Did  the  testator  at  the  time  of  the  execution  of  the 
will  have  mental  capacity?  (Answer  yes  or  no.)  A.  . 

Q.  3.  Was  undue  influence  used  which  affected  the  execu- 
tion of  the  last  will?  (Answer  yes  or  no.)  A. .20 

§  2830B.    Proximate  cause  of  death. 

We,  the  jury  in  the  above-entitled  ease,  being  duly  empaneled 
and  sworn,  do  find  that  plaintiff  is  the  wife  of  E.  R. ;  that  the  de- 
fendant is  a  corporation  under  the  laws  of  Connecticut ;  that  at 
the  time  of  all  the  matters  hereinafter  mentioned  the  policy  of  in- 
surance a  copy  of  which  is  annexed  hereto,  marked  "A"  and  made 
a  part  hereof,  was  outstanding  and  in  force ;  that  due  proofs  of 
death  were  delivered  to  the  defendant  and  accepted  by  it.  That  on 
the  evening  of  the  thirtieth  day  of  December,  19 —  (the  jury  are 
unable  to  determine  the  exact  hour) ,  said  E.  R.  accidentally  and 
unintentionally  scratched  his  left  index  finger  in  locking  up  the 
house;  upon  what  he  scratched  it  the  jury  are  unable  to  say. 
That  this  scratch  penetrated  through  the  skin  to  the  tissues  and 
blood  vessels  beneath  and  left  a  visible  mark ;  that  it  drew  blood ; 
that  at  the  time  of  the  accident  and  by  the  accident  germs  of 
staphylococcus  pyogenes  aureus  and  of  the  vibrion  septique  of 
Pasteur  introduced  into  the  circulatory  system  of  said  E.  R.  by 
the  lymphatic  vessels  of  said  finger,  left  hand,  left  arm  and 
upper  left  breast,  producing  an  oedema  of  a  malignant  nature, 
that  is,  an  acute  and  aggravated  oedematous  condition  of  the 
left  arm  and  left  breast,  producing  ultimately  the  death  of  the 
said  E.  R.  That  said  accidental  scratch  was  the  sole,  proximate 
and  immediate  cause  of  the  death  of  the  said  E.  R.  which  re- 
sulted directly  and  proximately  therefrom  between  ten  and 
twelve  o'clock  of  the  morning  of  the  third  day  of  January  A.  D., 
19 — .  That  the  effects  of  said  wound  began  to  manifest  them- 
selves at  about  seven  o'clock  on  the  evening  of  the  thirty-first 
day  of  December  A.  D.,  19 — ,  and  continued  to  progressively 
increase  until  they  finally  resulted  in  his  death ;  and  said  death 
did  not  result  from  contact  with  poisonous  substances,  nor  did 
it  result  wholly  or  partly,  directly  or  indirectly  from  bodily 

Action  brought  under  statute  provid-  negligence  or  failure  to  use  all  reas- 

ing:  "The  county  shall  be  liable  for  ooiable    diligence    to    prevjent    the 

injury  to  person  or  property  by  a  same."     The    picketers    were    im- 

mob   or  riot  therein,   except  when  pleaded  on  motion   of  the    county, 

the  injury  is  occasioned,  or  in  any  2O  In  re  Goese's  Estate,  213  Minn 

manner   aided,    sanctioned,   or  per-  440,  7  NW2d  355. 
mitted   by   him   or   caused   by   his 
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infirmity,  or  disease  in  any  form,  proximate  or  contributory,  as 
a  primary,  secondary  or  final  cause  of  death;  nor  did  it  arise 
from  any  unnecessary  exposure  to  obvious  risk  of  injury  or 
obvious  danger.  If  upon  the  whole  matter,  the  court  shall  be  of 
the  opinion  the  plaintiff  has  established  her  cause  of  action,  we 
then  find  for  the  plaintiff  and  assess  her  damages  at  the  sum 
of  $6,200.2f 

§  2830C.    Drilling  oil  well 

We,  the  jury,  being  duly  empaneled  and  sworn,  find  the  issues 
in  this  case  in  favor  of  the  plaintiff,  and  assess  the  amount  due 
to  the  plaintiff  from  the  defendant,  the  said  C.  Gas  Company, 

at  the  sum  of  $ plus  $ ,  making  a  total  of  $ ,  and  in 

response  to  the  questions  propounded  to  us,  return  the  same  with 
our  special  findings  thereon  as  follows: 

Q.  1.  Did  you  allow  any  amount  for  drilling  No.  8  well  from 
the  Keener  to  the  grit  sand?  A.  No. 

Q.    2.    If  so,  how  much?    (No  answer.) 

Q.    3.    Did  the  parties  hereto  enter  into  a  contract?    A.   Yes, 

Q.  4.  If  so,  when?  A.  Prior  to  the  time  the  gas  was 
turned  into  the  main, 

Q.  5.  If  your  answer  is  in  the  affirmative,  was  that  contract 
one  that  could  be  performed  within  one  year  from  its  date? 
A.  Yes. 

Q.  6.  If  you  have  allowed  any  damages  on  the  second  cause 
of  action,  make  an  itemized  statement  showing  the  items  and 
amounts  on  each  allowed  by  you,  which  go  to  make  up  that 
damage  (if  no  damage  allowed  on  the  second  cause  of  action, 
disregard  this  question)  as  follows : 

(A)  How  much  did  you  allow  for  the  expense,  if  any,  for 
the  equipment  of  well  No.  1  ?    A.    Nothing, 

(B)  How  much  for  labor  in  equipping  well  No.  1  ?    A.    Noth- 
ing. 

(C)  How  much  did  you  allow,  for  the  expense,  if  any,  for 
the  equipment  of  well  No.  3?   A.    Nothing. 

(D)  How  much  for  labor  in  equipping  well  No.  3  ?    A.    Noth- 
ing. 

And  we  do  so  render  our  verdict  upon  the  concurrence  of 
nine  members  of  our  said  jury,  that  being  three-fourths  or  more 
of  our  number. 

2 1  Rheinheimer  T.  Aetna  Life  Ins.      entered  for  plaintiff  on  tke  foregoing 
Co.,  77  OhSt  360,  83  NE  491,  15      verdict. 
LRA(NS)   245,  affirming  judgment 
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Each  of  us  said  jurors  concurring  in  said  verdict  signs  his 
name  hereto  this  9th  day  of  May,  19 — .22 

§2831.    Special  interrogatories — Physical  condition  of  de- 
ceased insured. 

Q.  1.  On  the  twenty-third  of  October,  19 — ,  before  said  D. 
(the  insured)  took  hold  of  the  stone  referred  to  in  the  pleadings, 
was  his  stomach  in  a  sound  or  unsound  condition  ?  A.  . 

Q.  2.  On  the  twenty-third  of  October,  19 — ,  before  said 
D.  took  hold  of  the  stone  referred  to  in  the  pleadings,  was  his 
stomach  in  a  diseased  or  unsound  condition  ?  A.  . 

Q.  3.  If  you  answer  that  his  stomach  was  diseased,  then 
answer  whether  by  reason  of  the  disease  his  stomach  was  in  a 
weakened  condition.  A.  . 

Q.  4.  If  you  answer  that  his  stomach  was  in  a  weakened 
condition  on  that  morning,  then  would  anything  he  did  that  day 
have  caused  the  injury  if  it  had  not  been  for  such  weakened 
and  diseased  condition?  A.  .23 

§  2831A.    Sale  of  unwholesome  food. 

Q.  Do  you  find  from  the  evidence  that  the  veal  roast,  pur- 
chased by  the  plaintiff's  mother,  was  unwholesome  at  the  time 
it  was  sold  to  her  by  the  defendant  ?  A.  Yes.24 

§  2831B.    Amount  of  gas  taken  from  well. 

Q.  1.  Does  the  jury  find  as  a  fact  that  the  marketing  of 
gas  from  the  R.  S.  well  and  the  J.  E.  R.  well  was  begun  on  the 
same  day?  A.  Yes. 

Q,  2,  If  the  jury  should  find  from  the  evidence  the  fact  to 
be  that  the  0.  F.  Gas  Company  violated  or  breached  the  agree- 
ment of  October  24,  19 — ,  by  not  taking  enough  gas  from  the 
R.  S.  well  from  November  24,  19 — ,  to  October  15,  19 — , 

22  Central  Gas  Co.  v.  Hope  Oil         It  was  held  the  foregoing  inter- 
Co.,  113  OhSt  354,  149  NE  386.  rogatories  were  pertinent  to  the  is- 

It  was  held  the  interrogatories  sues,  but  there  was  no  error  in 
were  pertinent  to  the  issues,  but  refusing  to  submit  them  to  the  jury 
since  the  answers  to  the  interroga-  for  the  reason  that  counsel  requested 
tories  indicated  that  the  jury  did  not  the  court  to  "instruct  the  jury  to 
assess  any  damages  with  respect  to  return  a  special  verdict,  answering 
the  second  cause  of.  action  and  the  the  questions"  propounded,  which 
$900.00  allowed  in  the  general  ver-  was  not  authorized  by  statute. 
diet  related  to  the  second  cause  of  24  Portage  Markets  Co.  v.  George, 
action,  the  sum  of  $900.00  so  award-  111  OhSt  775,  146  NE  283,  affirm- 
ed by  the  jury  was  set  aside.  ing  general  verdict  and  judgment 

23  Aetna  Life  Ins.  Co.  v.  Dorney,  for  plaintiff. 
68  OhSt  151,  67  NE  254. 
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then  and  in  case  the  jury  so  finds,  how  much  gas  did  said  gas 
company  take  from  said  well  during  said  time  and  how  much  gas 
should  it  have  taken  during  said  time? 

A.    50,897  M  amount  of  gas  taken. 

A.    62,713  M  amount  of  gas  it  should  have  taken.2* 

§  2831C.    Condition  of  working  premises, 

Q.  1.  About  how  often  did  plaintiff,  while  at  work  for  de- 
fendant, pass  along  the  entry  at  the  point  where  he  was  injured? 
A.  About  360  times. 

Q.  2.  Did  plaintiff,  while  working  in  said  entry,  make  any 
endeavor  to  ascertain  the  condition  of  the  entry  through  which 
he  passed?  A*  No. 

Q.  3.  Did  plaintiff,  while  at  work  in  said  entry,  take  any 
notice  of  or  pay  any  attention  to  the  roof  of  the  same,  or  observe 
that  the  same  was  propped,  and  cross-timbers  used  in  it  for 
the  protection  of  the  roof?  A.  No. 

Q.  4.  Was  the  defect  in  the  roof  of  the  entry  at  the  point 
where  plaintiff  was  injured  obvious,  and  noticeable  to  a  person 
going  in  or  out  of  such  entry?  A.  Yes. 

Q.  5.  Was  it,  under  the  evidence  in  this  case,  the  duty  of 
plaintiff,  while  driving  for  defendant,  to  notice,  examine  or  pay 
any  attention  to  the  roof  of  the  entry  in  which  he  was  at  work? 
A.  No.2* 

§  2831D.    Establishment  of  negligence. 

Q.  Was  the  defendant  negligent?  If  so,  state  upon  what 
date  or  dates,  where  on  the  property  and  in  what  manner  the 
defendant  was  negligent.  A.  No.27 

28  Ohio  Fuel  &  Gas  Co.  v.  Ringler,  support  of  plaintiffs  land  caused  by 

126  OhSt  409,  185  NE  553,  affirming  an  excavation  made  by  <Wend&2ii  om 

general  verdict  for  plaintiff  and  hold-  his  land, 

ing  the  foregoing  findings  were  not  In    the    case    cited    nine    jurors 

inconsistent  with  such  general  ver-  signed  a  general  verdkt  for  def eaad- 

dict,  ant.    Only  eight  of  the  same  nine 

26  Davis  v.  Turner,  69  OhSt  101,  signed  the  answer  to  the  interrogm- 
68  NE  819,  in  which  it  was  held  tory,  one  other  juror  who  did  not 
the  answer  to  the  foregoing  inter-  sign  the  general  verdict  joining  in 
rogatories    were    not    inconsistent  the  answer  to  the  interrogatory.   It 
with  a  general  verdict  for  plaintiff,  was   held   this  did   not  vitiate  the 
The  judgment  was  reversed  hy  the  general  verdict,  as  no  objection  was 
Circuit   Court   on   another   ground,  offered  or   request   made   tiiat  the 
however,  and  the  judgment  of  re-  jury  be  required  to  continue  its  de- 
versal    affirmed    by    the    Supreme  liberations   until   the   interrogatory 
Court,  was  answered  by  all  the  jurors  join- 

27  Simpson  v.  Springer,  143  OhSt  ing  in  the  general  verdkt.    It  was 
324,   55  NE2d  418,  155  ALR  58S,  said  that  the  most  that  could  be 
which  was  an  action  for  damages  for  daimed  was  that  there  was  a  failure 
allegedly    interfering    with    lateral  to  answer  the  interrogatory. 
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§  2831E.    Signing  release. 

Q.  Did  the  plaintiff  on  or  about  the  10th  of  June,  19—,  know- 
ingly sign  the  release  or  receipt  which  has  been  marked  exhibit 
5  in  this  case?  A.  No.28 

§  2831F.    Intoxication  and  other  matters. 

Q.  1.  Were  the  steps  leading  to  the  basement  wet  at  the 
time  the  accident  occurred?  A.  Yes. 

(A)  Were  the  steps  leading  to  the  basement  slippery  at 
the  time  the  accident  occurred?    A.    Yes. 

(B)  Were  any  containers  containing  frozen  yolks  on  the 
steps  leading  to  the  basement  at  the  time  the  accident  occurred? 
A.    No. 

(C)  Were  there  any  containers  on  the  stairway  leading  to 
the  basement  at  the  time  the  accident  occurred?    A.    Yes. 

Q.  2.  Did  the  plaintiff  terminate  his  employment  with  the 
defendants  prior  to  the  occurrence  of  the  accident?  A,  No. 

Q.  3.  Was  tKe  plaintiff  under  the  influence  of  intoxicating 
liquor  consumed  in  violation  of  his  employers'  instructions  at 
the  time  the  accident  occurred  and  that  as  a  consequence  of  such 
consumption  of  intoxicating  liquor  rendered  his  employment 
unsafe  and  was  the  proximate  cause  of  the  accident?  A.  No.29 

28  Thoma  v.  Class  Mineral  Fume  lease  or  receipt  purporting  to  have 

Health  Bath  Co.,  244  Wis  347,  12  been  signed  by  plaintiff. 

NW2d  29,  which  was  an  action  to  re-  29  Nantico  v.  Matuszak,  322  Mich 

cover  for  personal  services  and  in  644,   34  NW2d  506. 
which    defendant    introduced   a   re- 
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Section  Section 

2835.  Landowner's    action    against      2837.     Action    by     subcontractor 

contractor   for   damage   to  against     contractor     for 

land.  breach  of  contract. 

2836.  Materialman's  action  on  con- 

tractor's bond. 

§  2835.     Landowner's  action  against  contractor  for  damage  to 
land. 

The  defendant  is  liable  for  all  acts  negligently  or  unlaw- 
fully done  in  the  execution  of  its  contract  for  the  building  of 
said  sewer.  But  it  is  for  you  to  determine  from  all  the  evidence 
whether  the  defendant  did  act  negligently  in  the  execution  of 
its  contract,  and,  if  so,  whether  it  resulted  in  damage  to  plain- 
tiff. 

*  *     * 

The  duty  which  the  defendant  owed  to  the  plaintiff  in  the 
execution  of  the  contract  in  question  was  the  exercise  of 
reasonable  care  to  avoid  injuring  or  destroying  her  property, 
except  insofar  as  it  became  necessary  under  the  plans  and 
specifications  furnished  it  by  the  city  of  Indianapolis,  for  which 
damages  plaintiff  was  entitled  to  an  award  by  the  board  of 
assessors  or  appraisers.  And  if  you  find  from  the  evidence  that 
defendant  did  not  exercise  this  reasonable  care  and  that  damage 
resulted  to  plaintiff  from  such  lack  of  care,  this  constitutes 
negligence  on  the  part  of  defendant;  and  if  damages  have  re- 
sulted to  plaintiff  by  reason  thereof  and  such  damages  were  not 
covered  or  contemplated  by  the  plans  and  specifications,  and 
have  not  been  included  in  the  award  made,  if  you  find  there  was 
an  award,  then  your  verdict  should  be  for  the  plaintiff. 

*  *     * 

If  you  find  from  the  evidence  that  under  and  pursuant  to 
an  order  of  court  three  assessors  were  appointed  and  qualified 
to  appraise  the  benefits  and  damages,  if  any,  accruing  to  or 
arising  against  plaintiff,  in  the  matter  of  a  certain  sewer  desig- 
nated as  the  Pleasant  Run  sewer  and  involved  in  this  case,  and 
that  such  assessors  appraised  all  the  damages  accruing  to  plain- 
tiff, as  shown  by  the  evidence,  by  reason  of  the  construction  of 
said  sewer  through  her  property  according  to  the  official  plans 
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and  specifications,  if  you  find  such  was  the  case,  at  $ ,  and 

that  said  sum  was  finally  properly  entered  of  record  in  favor  of 
said  plaintiff  and  that  no  appeal  was  taken  therefrom  and  that 
said  sum  has  been  paid  in  part  to  plaintiff  or  her  former  attorney 
of  record,  G.  C.>  if  you  find  he  was  her  former  attorney  of  record, 

and  that  the  unpaid  balance  of  said  $- ,  if  any,  is  now  or  will 

be  available  to  plaintiff  or  her  accredited  representative,  then  I 
instruct  you  that  plaintiff  is  not  entitled  to  any  further  damages 
by  reason  of  the  construction  of  said  sewer  and  your  verdict 
should  be  for  the  defendant.  If,  however,  you  find  from  the  evi- 
dence that  such  $ ,  so  awarded  by  such  board  of  assessors  to 

plaintiff,  did  not  contemplate  or  include  certain  additional  and 
other  damages  which  were  caused  by  the  negligence  or  trespass 
of  defendant  or  its  agents  as  shown,  if  you  find  they  have  been 
so  shown,  then  and  in  that  event  your  finding  should  be  for  the 
plaintiff  in  such  sum  as  constitutes  the  amount  of  such  addi- 
tional and  other  damage  not  included  in  or  contemplated  by  said 
appraisers  in  their  award  of  $ . 


If  under  the  evidence  and  the  instructions  of  the  court  you 
find  for  the  plaintiff,  the  measure  of  her  damages  as  to  the 
land  itself  would  be  the  difference  in  value  between  said  land 
before  and  after  the  commission  of  such  acts,  if  any,  as  you  find 
from  the  evidence  was  done  by  defendant  or  its  agents  and  con- 
stituted the  damage,  if  any,  not  included  in  or  contemplated  by 

the  appraisers  award  of  $- ,  if  you  find  there  was  such  an 

award  and  as  provided  for  in  the  plans  and  specifications.  The 
measure  of  plaintiff's  damages,  if  any,  as  to  loss  of  crops  or 
trees,  would  be  the  fair  value  of  such  crops  or  trees  not  included 

in  the  appraisers'  award  of  $ and  not  provided  for  in  the 

plans  and  specifications  at  the  time  they  were  destroyed,  re- 
moved, or  lost  to  plaintiff,  if  you  find  they  were  so  destroyed, 
removed,  or  lost  by  defendants,  but  not,  however,  in  excess  of  the 
amount  asked  in  the  complaint. l 

§  2836.    Materialman's  action  on  contractor's  bond. 

This  is  a  suit  upon  a  bond  alleged  by  plaintiff  to  have  been 
executed  by  both  defendants,  N.  and  the  U.  S.  F.  &  G.  Co., 
in  which,  among  other  things,  it  was  stipulated  that  defendant 
N.  would  properly  pay  all  debts  incurred  by  said  N.  in  the 
prosecution  of  the  work  of  repairing  certain  bridges  in  Clinton 
County,  Indiana. 

1  Bernhardt  v.  Sheehan  Constr. 
Co.,  Circuit  Court,  Marion  County, 
Indiana,  No.  37850. 
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If  you  find  from  all  the  evidence  in  the  case  that  both  defend- 
ants did  execute  said  bond  and  that  defendant  N.  is  indebted  to 
plaintiff  in  any  sum  growing  out  of  an  agreement  between  them 
to  furnish  materials  referred  to  in  said  bond,  then  and  in  that 
event  the  defendant  U.  S.  F.  &  G.  Co.,  as  cosigner  with  defend- 
ant N.,  has  a  joint  liability  with  said  defendant  N.,  and  any 
judgment  found  against  defendant  N.  must  also  be  found  against 
the  defendant  U.  S.  F.  &  G.  Co.2 

§  2837.    Action  by  subcontractor  against  contractor  for  breach 
of  contract. 

If  you  find  from  the  evidence  in  this  cause  that  the  plaintiif 
and  defendant  companies  entered  into  a  written  contract  for 
the  installation  of  Asbestone  flooring  in  School  No.  2,  Center 
Township,  state  of  Indiana,  on  or  about  April  7,  19 — ,  and  that 
the  defendant  company  prevented  the  plaintiff  company  from 
performing  such  contract,  and  wrongfully  deprived  said  plaintiff 
company  of  the  right  of  performance,  and  you  further  find  that 
plaintiff  was  at  all  times  willing  and  able  to  perform  his  part  of 
the  contract,  then  I  instruct  you  that  the  plaintiff  company  may 
recover  as  damages  from  the  said  defendant  company  the  differ- 
ence between  what  it  would  have  received  on  the  performance 

of  the  contract,  namely  $ ,  and  the  fair  and  reasonable  cost 

of  such  performance  to  such  plaintiff  company,  less  any  gains 
and  profits  that  may  have  accrued  to  him  through  other  work 
obtained  by  him  in  lieu  of  the  contract  herein  rescinded.3 

2  Republic  Creosoting  Co.  v.  New,  3  Muller  v.  Gale  Constr.  Co.,  Cir- 
Circuit  Court,  Marion  County,  Indi-  cuit  Court,  Marion  County,  Indiana, 
ana,  No.  30109.  No.  34974. 
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Section 

2840.  Liability  from  operation  gen- 

erally; negligence;  care  re- 
quired. 

2841.  Presumptions  and  burden  of 

proof. 

2842.  Wilful,   wanton,    or   reckless 

acts  or  conduct. 

2843.  Proximate  cause  of  injury. 

2844.  Speed  of  trains. 

2845.  Duty    to    sound    signals    on 

train. 

2846.  — Farm  crossings. 

2847.  — Effect  of  knowledge  of  ap- 

proach  though   no   signals 
sounded. 

2848.  Duty  of  railroad  to  maintain 

lookout. 

2849.  Duty  to   station   flagmen   at 

crossings. 

2850.  Care   toward   children    on 

track. 

2851.  Relative  rights  of  public  and 

railroad  at  crossings. 

2852.  Relative  rights  of  public  and 

company  on  right-of-way. 

2853.  Relative  rights  of  public  and 

company  on  tracks  laid  in 
streets. 

2854.  Injuries     at    crossings    gen- 

erally. 

2855.  Negligence  in  maintenance  of 

crossing. 

2856.  Care    in    running    trains    at 

highway  crossings. 

2857.  Care    in    running    trains    at 

street  crossings. 

2858.  Collisions   with    traction    en- 

gines at  crossings. 

2859.  Violation  of  law  in  allowing 

cars  to  block  crossing. 

2860.  Care  to  be  exercised  at  points 

where  persons  may  be  ex- 
pected on  tracks. 

2861.  Injuries    to    trespassers    on 

railroad  premises. 


Section 

2862.  Injuries  to  trespassers  riding 

on  engines. 

2863.  Injuries  to  persons  loading  or 

unloading  cars. 

2864.  Injuries  to  persons  at  work 

on  premises  of  others. 

2865.  Injuries    caused  by  escaping 

steam. 

2866.  Frightening  horses  by  opera- 

tion of  train. 

2867.  Injuries  from  mail  cranes. 

2868.  Collision    between    trains    at 

crossings. 

2869.  Care  after  discovery  of  peril- 

ous position  of  person  on 
track. 

2870.  Right  of  engineer  to  assume 

person  on  or  approaching 
track  will  act  to  avoid  in- 
jury. 

2871.  Right  of  engineer  to  assume 

driver  of  automobile  will 
stop  before  reaching  track. 

2872.  Duty  of  engineer  where  sig- 

nals not  heard  or  heeded. 

2873.  Fires  caused  by  locomotives. 

2874.  Contributory  negligence. 

2875.  — Limitations  on  defense. 

2876.  — Contributory  negligence  of 

parents. 

2877.  Imputed  negligence. 

2878.  Doctrine  of  last  clear  chance. 

2879.  Doctrine  of  discovered  peril. 

2880.  Injured  person's  acts  in  emer- 

gency or  sudden  peril. 

2881.  Duty  to  stop,  look,  and  listen. 

2882.  — At  what  point  duty  to  be 

performed. 

2883.  — View  of  crossing  obstruct- 

ed. 

2884.  Reliance  on  signals  of  flag- 

man and  crossing  watch- 
man. 

2885.  Reliance    on    gong    or    auto- 

matic warning  signal. 


See  also  Ch.  48,  supra. 
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Section  Section 

2886.  Reliance  on  safety  gates.  2890.     Evidence    as    to    distance   in 

2887.  Crossing  between  cars  in  mo-  which  train  may  be  stopped. 

tion.  2891.     Killing  animals. 

2888.  Injuries  in  jumping  on  mov-      2892.     Fences  and  cattle  g-uards. 

ing  cars.  2893.     Obstruction  of  watercourse. 

2889.  Presumption    that    person 

killed    on   track    exercised 
due  care. 

§  2840.    Liability  from  operation  generally;  negligence;  care  re- 
quired. 

Idaho. 

In  determining  the  question  of  negligence  and  contributory 
negligence  in  this  case,  the  jury  should  take  into  consideration 
the  place  at  which  the  accident  occurred,  the  nature  of  the  sur- 
rounding country,  the  condition  of  the  road-bed,  the  manner  in 
which  the  train  was  being  propelled,  the  character  of  the  use 
of  that  railroad  track,  the  probability  of  pedestrians  being  on 
the  track  at  that  time  and  place,  if  any,  and  from  all  of  the  facts 
and  circumstances  determine  whether  or  not  the  servants  of  the 
defendant  in  charge  of  the  train  exercised  ordinary  care  and 
prudence  in  the  management  and  operation  of  the  train  at  the 
time  and  place  mentioned,  and  whether  the  plaintiff  was  guilty 
of  contributory  negligence  under  the  instructions  covering  the 
same.2 

Michigan. 

At  the  time  the  accident  occurred,  the  defendant  was  operat- 
ing heavy,  rapidly  moving  cars  propelled  by  electricity,  danger- 
ous to  persons  and  property  in  the  streets  where  men,  women, 
and  children  were  and  had  a  right  to  be,  and  capable  of  causing 
serious  injury  and  death  unless  properly  controlled.  It  was 
therefore  the  duty  of  the  defendant,  in  the  control  and  manage- 
ment of  its  cars  at  this  time  and  place,  to  exercise  a  degree  of 
care  commensurate  with  the  peril  involved.3 

Missouri. 

It  was  the  duty  of  the  defendant's  servants,  in  the  running 
and  handling  of  said  eastbound  engine  and  train  of  cars,  to 
have  exercised  that  degree  of  care  and  prudence  which  an 
ordinarily  careful  and  prudent  person,  engaged  in  like  business, 
would  have  exercised  under  like  circumstances,  and  a  failure  to 

2  Denbeigh  v.  Oregon- Washington  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Evans, 

R.   &  Nav.   Co.,  23   Idaho  663,  132  80  Ark  19,  9£  SW  616. 

P  112.  3  Love  v.  Detroit,  J.  &  C.  R.  Co., 

See  also  Gulf,  M.  &  N.  R.  Co.  v.  170  Mich  1, 135  NW  963. 
Fowler,  19  AlaApp  163,  96   S   87; 
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exercise  such  a  degree  of  care  and  prudence  would  render  the 
defendant  guilty  of  negligence  in  that  respect. 

#     *     * 

In  determining  the  question  as  to  whether  the  defendant's 
servants  and  employees  were  guilty  of  negligence  in  the  pres- 
ent case,  the  jury  are  authorized  to  and  should  take  into 
consideration  the  place  at  which  the  accident  occurred;  the 
manner  in  which  the  trains  were  being  propelled ;  the  number  of 
dwelling-houses  in  that  vicinity ;  their  distance  from  the  track ; 
and  the  probability  of  pedestrians  being  on  the  track  at  that 
time  and  place,  if  any.  What  would  be  ordinary  care  and  pru- 
dence in  running  a  train  of  cars  in  a  sparsely-populated  locality 
might  be  negligence  in  a  more  populous  district,  and  it  is  for  the 
jury  to  determine,  in  view  of  all  the  facts  and  circumstances  of 
the  case,  whether  defendant's  servants  did  exercise  ordinary 
care  and  prudence  in  the  management  of  said  train  at  the  time 
and  place  mentioned  in  the  evidence  in  this  case.4 

Ohio. 

There  are  certain  stages  of  the  case  where  as  to  some  of 
the  questions  involved  it  becomes  the  duty  of  the  court,  how- 
ever reluctantly  under  the  law,  to  say  to  you  what  construction 
the  law  places  upon  the  facts  without  leaving  that  question  to 
the  jury.  Some  question  has  been  raised  as  to  whether  or  not 
the  ears  in  question  were  a  train  engaged  in  interstate  commerce 
under  the  laws  of  the  United  States.  That,  in  the  judgment  of 
the  court,  is  a  legal  proposition  which  the  court  and  not  the 
jury  must  determine  and  the  court  assumes  the  full  responsi- 
bility for  such  finding.  The  court  therefore  instructs  you  that 
the  engine  and  thirty-two  cars  which  the  defendant  was  operat- 
ing at  this  time  were,  in  the  eyes  of  the  law,  a  train  engaged 
in  interstate  commerce  and  therefore  subject  to  the  law  of  the 
United  States  in  that  particular. 

The  laws  of  the  United  States  require  a  train  so  proceeding 
and  having  the  legal  status  that  this  train  had  to  have  at  least 
eighty-five  per  cent  of  the  cars  on  such  train  equipped  with  air 
brakes  so  that  by  the  use  of  air  as  applied  through  these  brakes, 
in  addition  to  the  air  brake  on  the  engine,  the  train  can  be  con- 
trolled by  the  engineer.  It  became  therefore  the  duty  of  the 
defendant  company  in  this  case  in  starting  this  train  of  cars 
out  to  provide  that  the  air  brakes  on  at  least  eighty-five  per  cent 
of  those  cars  should  be  in  working  order,  so  that  they  could  be 
controlled  from  the  engine,  and  in  addition  to  the  air  brake  on 
the  engine  and  tender  itself,  and  the  failure  of  the  railroad 

4  Schinitt  v.  Missouri  Pacific  Ry. 
Co.,  160  Mo  43,  60  SW  1043. 
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company  to  so  provide  the  equipment  in  the  manner  that  it 
should  be  used  to  control,  check  or  stop  the  progress  of  the  train 
would,  in  jfche  eyes  of  the  law,  be  negligence,  and  for  the  direct 
and  proximate  consequence  of  such  negligence  the  defendant 
company  would  be  liable,  the  burden  of  proof  being  upon  the 
plaintiff  to  show,  by  a  preponderance  of  the  evidence  that  such 
omission  was  the  direct  and  proximate  cause  of  the  injury  to 
the  plaintiff  in  this  case. 

In  considering  whether  such  omission  in  this  case  was  the 
direct  cause  you  may  consider  from  the  evidence  in  this  case 
what  length  of  time  after  the  plaintiff's  perilous  position  was 
made  known  to  the  crew  of  the  train  the  train  could  have  been 
stopped  if  the  air  brakes  had  been  in  condition  to  be  used  and 
had  been  used.  If  the  plaintiff  was  originally  at  fault  there 
was  no  negligence  on  the  part  of  the  railroad  company  as  to 
giving  the  signal  and  after  the  position  of  the  plaintiff  was 
discovered  even  the  application  of  the  air  brakes  on  the  train 
— if  the  train  had  been  equipped  for  that  purpose — if  that  had 
been  inefficient  to  stop  the  train  and  have  avoided  the  injury, 
then,  of  course,  the  failure  to  equip  with  air  brakes  would  not 
have  been  the  proximate  cause  of  the  injury.  It  would  have 
happened  anyhow,  brakes  or  no  brakes.5 

Texas. 

It  is  the  duty  of  both  the  railroad  company  and  of  those 
operating  its  trains,  and  of  persons  traveling  along  the  public 
highway,  to  use  reasonable  care  and  ordinary  prudence  to  avoid 
collision  at  any  point  where  the  company's  road  and  such  public 
highway  may  cross  each  other ;  and  if  a  collision  should  occur  at 
any  such  crossing  and  any  injury  should  happen  from  such 
collision  and  neither  party  should  be  guilty  of  negligence  in  caus- 
ing such  collision,  then  no  action  could  be  maintained  by  reason 
of  such  an  injury.  It  would  be  an  accident  for  which  the  law 
offers  no  remedy.6 

Wisconsin. 

(1)  The  defendant  company  owed  licensees  the  duty  to  keep 
a  diligent  lookout  for  such  as  might  be  upon  the  tracks  and  to 
give  them  timely  warning  to  get  off  the  track  and  avoid  danger.7 

(2)  You  are  instructed  that  the  employees  of  the  railway 
company  in  charge  of  the  locomotive  are  required  to  exercise 
ordinary  care  to  keep  a  proper  lookout  as  to  the  track  and 

5  Fairport,    P.    &    E.    R.    Co.    v.  See  also  Paris  &  G.  N.  R.  Co.  v. 
Meredith,  46  OhApp  457,  189  NE  10.  Calvin,  101  Tex  291,  106  SW  879. 

6  Gulf,   C.   &    S.   F.   Ry.    Co.   v.  7  Haecker  v.  Chicago,  M.  &   St. 
Greenlee,  70  Tex  553,  8  SW  129.  P.  R.  Co.,  194  Wis  358,  216  NW  528. 
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intersecting  streets  and  highways  to  avoid  collision  with  per- 
sons or  vehicles,  and  to  observe  the  streets  and  highways  adja- 
cent to  the  tracks  sufficiently  to  enable  them  to  ascertain  whether 
persons  or  vehicles  are  approaching,  or  about  to  approach,  the 
track  or  are  in  dangerous  proximity  to  the  track,  and  if  such 
persons  or  vehicles  are  in  danger  of  being  struck  by  locomotive 
or  train,  they  must  do  what  ordinarily  careful  and  prudent  em- 
ployees, charged  with  a  like  duty,  would  do  under  like  or  similar 
circumstances  to  avoid  doing  injury  to  any  such  person.8 

§  2841.    Presumptions  and  burden  of  proof. 
Alabama. 

If  the  defendant  has  not  established  to  your  reasonable  satis- 
faction that  it  was  not  guilty  of  negligence,  then  your  verdict 
must  be  for  the  plaintiff,  unless  you  are  reasonably  satisfied 
from  all  the  evidence  that  the  plaintiff  was  guilty  of  negligence 
proximately  contributing  to  his  injury.9 

Arkansas. 

If  you  find  from  a  preponderance  of  the  evidence  that  the 
plaintiff  was  struck  and  injured  by  an  engine  on  defendant's 
road,  this  is  prima  facie  evidence  of  negligence  on  the  part  of 
the  defendant.10 

Florida. 

By  saying  that  the  plaintiff  must  prove  his  case  by  a  fair 
preponderance  of  the  evidence,  and  that  the  defendant  must 
show  absence  of  negligence  on  its  part  by  a  preponderance  of  the 
evidence,  I  charge  you  that  this  does  not  necessarily  mean  the 
greater  number  of  witnesses  on  the  one  side  or  the  other ;  but 
it  means  that  evidence  which  is  the  most  satisfactory  and  con- 
vincing to  you,  as  jurors,  or  that  evidence  which  has  the  most 
probative  force  in  your  minds. 

If  the  weight  of  the  evidence  preponderates  in  favor  of  the 
defendant,  the  plaintiff  is  not  entitled  to  recover,  notwithstand- 
ing the  provisions  of  the  statute  that  the  presumption  in  all 
cases  is  against  the  defendant.  Such  provision  merely  puts  the 
burden  upon  the  defendant  railroad  company  to  make  it  appear 
that  its  employees  were  not  negligent,  as  alleged,  when  the 
injury  is  duly  shown  to  have  been  done  by  the  operation  of  its 

*Dretzka  v.  Chicago  &  N.  W.  R.  S   27;  Birmingham  Belt  R.   Co    v 

Co    216  Wis  111,  256  NW  703.  Watkins,  226  Ala  197,  146  S  279' 

9  Nashville,  C.  &  St.  L.  Ry.  Co.  v,  '<>  Kansas  City  Southern  Ry    Co 

Cox,  18  AlaApp  672,  94  S  247.  y.  Drew,  103  Ark  374,  147  SW  50. 

See  also  St.  Louis-San  Francisco 
R.  Co.  v.  Norwood,  222  Ala  464,  133 
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trains.  The  presumption  of  negligence  that  the  statute  puts 
upon  the  defendant  railroad  company  on  the  stated  showing 
does  not  outweigh  evidence  that  may  be  adduced  to  show  that 
the  defendant's  employees  were  not  negligent  as  alleged,  but  the 
statute  merely  requires  the  defendant  railroad  company  to 
adduce  evidence  to  remove  the  presumption  of  negligence  placed 
by  the  statute  upon  the  railroad  company  when  an  injury  caused 
by  the  running  of  its  locomotive  or  cars  is  duly  shown. 

The  plaintiff  cannot  recover  damages  from  the  railroad  com- 
pany for  such  injuries  as  he  may  have  sustained,  unless  plaintiff 
clearly  makes  it  appear  by  a  preponderance  of  the  evidence  that 
the  defendant  company  was  guilty  of  negligence  in  failing  to 
observe  some  duty  which  it  owed  to  the  public  in  general  or  to 
the  person  in  particular,  and  that  such  failure  was  the  proximate 
cause  of  the  injury. 

The  statute  of  this  state  merely  places  upon  the  railroad 
company,  in  the  event  of  injury  to  persons  or  damage  to  prop- 
erty by  the  operation  of  a  train,  the  burden  of  showing  that  such 
warnings  of  the  approach  of  the  engine  to  the  crossing  were 
given,  and  upon  the  railroad  company  showing  by  complete  evi- 
dence that  it  did  discharge  its  duty  by  giving  such  warnings,  it 
has  met  the  burden  placed  upon  it  by  law,  and  if,  despite  such 
warning,  a  traveler  goes  upon  the  railroad  crossing  and  is 
injured  by  a  collision,  the  proximate  cause  of  his  injury  is  his 
failure  to  exercise  the  degree  of  care  imposed  upon  him  by  law, 
and  under  such  circumstances,  he  would  have  no  right  of  recov- 
ery from  the  railroad  company  for  such  injuries. 

If  you  find  from  the  evidence  in  this  case  that  the  decedent 
would  have  been  precluded  from  recovery  for  injuries  received 
by  her  had  she  not  been  killed,  .the  plaintiff  in  this  case  is  like- 
wise precluded,  and  your  verdict  should  be  for  the  defendant. 

If  you  should  find  that  this  was  an  unavoidable  accident;  that 
the  railroad  company  was  not  responsible  for  it,  nor  was  Mrs. 
L.  responsible  for  it,  your  verdict  should  be  for  the  defendant.  ' ' 

Georgia. 

The  burden  is  on  the  plaintiff,  Mrs.  W.,  to  establish  her  right 
to  recover  by  a  preponderance  of  the  testimony;  but  when  she 
proves,  if  she  has  proved,  that  her  husband  was  killed  upon  the 
right  of  way  of  the  defendant  company,  by  the  operation  of  its 
train,  then  this  burden  is  shifted  upon  the  railway  company,  and 
the  government  operating  the  railway  company,  to  prove,  by  a 
preponderance  of  the  testimony,  that  it  was  not  due  to  its  fault 

1  i  Atlantic  Coast  Line  R.  Co.  v. 
Lamphear,  109  Fla  25,  146  S  847. 
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and  negligence  or  that  the  deceased,  W.,  by  the  exercise  of 
ordinary  care  could  have  avoided  the  injury  to  himself.12 

Indiana. 

The  negligence  charged  in  the  complaint  is  not  to  be  pre- 
sumed from  the  mere  happening  of  the  accident  in  question  but 
it  must  be  proved ;  and  in  order  for  the  plaintiff  to  recover  in 
this  action  the  evidence  must  be  sufficient  to  establish  by  a  fair 
preponderance  that  the  accident  causing  the  injury  complained 
of  was  one  which  in  the  exercise  of  reasonable  care  and  foresight 
the  defendant  ought  to  have  anticipated  and  prevented.  If, 
therefore,  you  find  from  the  evidence  that  the  accident  and  re- 
sulting injury  complained  of  was  one  which  by  the  exercise  of 
reasonable  care  the  defendant  could  not  have  been  reasonably 
expected  to  foresee  and  prevent,  then  I  instruct  you  that  it 
belongs  to  that  class  of  occurrences  which  in  law  is  denominated 
as  purely  accidental  and  for  which  no  liability  exists.  *3 

Iowa. 

The  burden  of  proof  in  this  case  is  upon  the  plaintiff,  and 
before  it  can  recover  it  must  establish  by  the  greater  weight  or 
preponderance  of  the  evidence  that  the  fire  in  question  was 
caused  by  the  escape  of  sparks  or  fire  from  an  engine  operated 
by  the  defendant  company  or  its  employees.  If  it  has  so  shown, 
then  the  plaintiff  would  be  entitled  to  recover  unless  the  defend- 
ant has  established  by  the  greater  weight  or  preponderance  of 
the  evidence  that  it  was  not  guilty  of  negligence  in  any  of  the 
respects  alleged  in  the  petition,  as  hereinbefore  set  out.  * 4 

Maryland. 

The  burden  of  proof  rests  upon  the  plaintiff  to  establish  by 
a  preponderance  of  evidence  that  the  plaintiff  was  injured  solely 
as  the  result  of  the  negligence  of  the  defendant,  and  if  the  minds 
of  the  jury  shall  be  in  a  state  of  even  balance  or  equipoise  as  to 
whether  the  defendant  was  guilty  of  such  negligence,  then  their 
verdict  must  be  for  the  defendant. !  5 

Michigan. 

You  must  not  find  defendant  guilty  of  negligence  from  the 
mere  fact  that  the  locomotive  was  backing  over  Beach  Street 

1 2  Davis  v.  WMtcomb,  30  GaApp  f  3  Mattingly  v.  Pennsylvania  R. 
497,  118  SE  488.  Co.,  Circuit  Court,  Marion  County, 

See  also  Brunswick  &  B.  R,  Co.  v.      Indiana,  No.  38332. 
Hoodenpyle,  129  Ga  174,  58  SE  705;          l4  Howard  &  Harper  v.  Chicago, 
Atlantic  Coast  Line  R.  Co.  v.  Lock-      B.  &  Q.  R.  Co.,  196  la  1378,  195  NW 
lear,  9  GaApp  344,  71  SE  683.  153. 

1  *  Pennsylvania   R.    Co.   v.    Sim- 
mons, 159  Md  114,  150  A  263. 
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crossing  following  the  freight  train.  Safe  railroading  is  often 
a  matter  of  minutes,  sometimes  seconds,  and  it  is  not  for  juries 
or  courts  to  determine  what  good  or  bad  railroading  requires 
from  their  own  opinion,  or  from  the  fact  that  an  accident  has 
happened  under  certain  conditions ;  but  it  is  for  you  to  deter- 
mine, under  all  the  circumstances,  surroundings,  and  conditions 
as  they  existed  at  and  near  the  crossing,  the  fact  that  the  P.  M. 
Railroad  was  in  close  proximity,  the  fact  that  Saginaw  Street 
bridge  was  not  in  use  for  teams,  the  increase  of  travel,  if  any, 
over  the  Beach  Street  crossing,  and  the  amount  of  travel  over 
the  same,  the  fact  that  there  were  no  flagmen  or  gates  at  such 
crossing,  the  obstructions,  if  any,  which  may  have  obstructed 
the  view  of  the  track  to  the  east  of  the  crossing  in  respect  to 
persons  approaching  the  crossing  from  the  north,  the  passing  of 
the  freight  train,  the  following  of  the  backing  engine,  its  speed, 
and  the  proximity  to  the  train,  whether  or  not  the  brakeman 
was  on  the  tender  in  position  to  signal  the  engineer  in  case  of 
danger  to  persons  making  Beach  Street  crossing,  and,  under  all 
the  other  facts  in  the  case,  whether  the  defendant  railroad  was 
exercising  such  ordinary  and  reasonable  care  and  caution  as 
ordinary  prudence  would  dictate  in  running  its  engine  and  ten- 
der, backing  the  same,  following  the  freight  train  that  had  just 
passed  Beach  Street  going  in  the  same  direction  and  on  the  same 
track.  If  you  find  that  the  defendant  railroad  was  not  exercis- 
ing such  ordinary  and  reasonable  care  and  caution  in  its  conduct 
as  ordinary  prudence  would  dictate,  then  I  charge  you  that  de- 
fendant railroad  would  be  guilty  of  negligence,  and  plaintiff 
would  be  entitled  to  a  judgment,  if  you  find  that  such  negligence 
of  the  railroad  was  the  proximate  cause  of  the  injury,  provided 
you  further  find  that  N.  was  exercising  such  ordinary  and 
reasonable  care  and  caution  as  an  ordinarily  prudent  man  would 
exercise  under  the  same  circumstances,  surroundings,  and  condi- 
tions as  you  will  find  they  appeared  to  him  at  that  time.1* 

Mississippi. 

The  court  instructs  the  jury  for  the  plaintiff  that,  if  the  jury 
believe  from  the  testimony  that  the  plaintiff  was  injured  by  the 
running  and  operating  of  the  train  of  the  defendant,  then  under 
the  law  this  proof  is  prima  facie  evidence  that  the  injuries  of 
the  plaintiff  were  sustained  as  a  result  of  the  negligence  of  the 
defendant  in  operating  and  running  its  train.17 

1 6  Banmm  v.  Grand  Trunk  West-         See  also  Firm  Lbr.  Co.  v.  Davis, 

ern  R.  Co.,  148  Mich  370,  111  NW  129  Miss  259,  92  S  65;  Columbus  & 

1036.  G.  R.  Co.  v.  Fondren,  154  Miss  40, 

' 7  Gulf,  M.  &  N.  R.  Co.  v.  Hudson,  121  S  838. 
142  Miss  542,  107  S  369. 
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§  2842.    Wilful,  wanton,  or  reckless  acts  or  conduct. 

If  the  injury  to  the  deceased  was  caused  by  a  wilful  act  or 
wilful  omission  of  the  defendant  railway  company,  or  its  agents 
or  servants,  or  by  a  conscious  failure  on  the  part  of  the  defend- 
ant, its  agents,  or  servants,  to  perform  the  duties  required  of  it 
by  law,  then  the  defendant  railway  company  would  be  liable 
whether  the  deceased  was  negligent  or  not.  In  such  case  the 
contributory  negligence  of  the  deceased  would  not  be  a  de- 
fense.18 

§  2843.    Proximate  cause  of  injury. 

If  you  should  find  that  the  deceased  was  negligent,  yet  if, 
notwithstanding  such  negligence  on  the  part  of  deceased,  such 
negligence  was  not  the  proximate  cause  of  the  injury  to  de- 
ceased, but  the  proximate  cause  of  the  injury  was  the  failure 
on  the  part  of  the  defendant  railway  company  or  its  agents  or 
servants  to  give  the  statutory  signals,  or  if  you  should  find  that 
the  defendant  railway  company,  its  agents,  or  servants  were 
negligent  in  not  keeping  a  lookout  for  travelers  at  the  crossing, 
or  were  negligent  in  not  giving  warning  signals  of  danger,  and 
such  negligence  on  the  part  of  defendant  railway  company  was 
the  proximate  cause  of  the  injury  to  the  deceased,  then  the  plain- 
tiff would  be  entitled  to  recover. !  9 

§  2844.    Speed  of  trains. 
Alabama. 

If  you  believe  from  the  evidence  that  the  parties  in  charge 
of  the  engine  were  guilty  of  wanton  negligence,  then  I  charge 
you  that  H.'s  failure  to  stop,  look,  and  listen,  or  other  negli- 
gence on  the  part  of  H.,  would  not  defeat  a  recovery  in  this 
case.  The  running  of  a  train  at  a  high  rate  of  speed,  and  with- 
out signals  of  approach,  at  a  point  where  the  trainmen  have 
reason  to  believe  there  are  persons  in  exposed  positions  on  the 
track,  in  a  populous  district  of  an  incorporated  city,  or  where 
the  public  are  expected  to  pass  on  the  track  with  such  frequency 
and  in  such  numbers  would  render  the  railroad  company  liable 
for  injuries  resulting  therefrom,  notwithstanding  there  was 
negligence  on  the  part  of  those  injured.20 

l8Harbert  v.  Atlanta  &  C.  A.  L.  2O  Southern  R.  Co.  v.  Hyde    183 

R.  Co.,  78  SC  537,  59  SE  644.  Ala  346,    61    S    77    (not    reversible 

l9Harbert  v.  Atlanta  &  C.  A.  L.  error). 

R.  Co.,  78  SC  537,  59  SE  644.  See  also  Atlantic  Coast  Line  R. 

See  also  Chicago  &  E.  R.  Co.  v.  Co.  v.  Adams,  7  GaApp  146    66  SE 

Thomas    (Ind),   55   NE  861;    Balti-  494. 
more  &  0.  R.  Co.  v.  Stumpf,  97  Md 
78,  54  A  978;  Union  Pacific  R.  Co. 
v.  Ruzicka,  65  Neb  621,  91  NW  543. 
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Missouri. 

If  you  believe  from  the  evidence  that  at  the  time  the  de- 
ceased, J.,  was  struck  and  killed  by  defendant's  train  of  cars, 
such  engine  and  cars  were  being  run  at  a  greater  rate  of  speed 
than  .10  miles  (the  rate  of  speed  prescribed  by  ordinance)  in  the 
corporate  limits  of  the  city  of  Westplains,  and  that  by  reason 
of  such  running  of  cars  the  said  J.  was  struck  and  killed  with- 
out negligence  on  his  part  contributing  to  his  death,  then  you 
should  find  for  the  plaintiff  in  the  sum  of  $ .21 

North  Dakota, 

In  the  matter  of  speed  embodied  in  the  fifth  question,  I  further 
charge  you  that  with  reference  to  the  rate  of  speed  at  which 
a  train  travels,  you  are  told  that  it  cannot  be  said  as  a  mat- 
ter of  law  that  any  particular  rate  of  speed  is  excessive. 
Ordinarily  a  railroad  company  has  the  right  to  operate  its  trains 
as  fast  as  it  desires  to  do  so,  but  in  operating  them  at  a  high 
rate  of  speed  they  are  required  to  give  such  signals  as  will 
enable  a  person  using  the  highways  to  avoid  collision  by  the  exer- 
cise of  ordinary  care,  and  if  the  character  of  the  crossing  is 
such  that,  when  the  signals  given  are  considered,  one  attempt- 
ing to  use  the  crossing  cannot  do  so  safely  by  the  use  of  ordi- 
nary care  and  avoid  collision  with  a  train  coming  at  the  speed 
adopted,  then  such  speed  for  that  point  would  be  excessive.22 

Ohio. 

Under  normal  circumstances  there  is  little  or  no  restriction 
with  respect  to  the  speed  of  a  railroad  train  in  the  open  country, 
but  within  a  populous  area  the  speed  must  be  such  as  is  com- 
mensurate with  exercise  of  ordinary  care  to  prevent  harm. 
Speed  taken  in  connection  with  other  facts  and  surrounding  cir- 
cumstances existing  at  a  crossing  may  become  an  element  or 
factor  in  constituting  negligence.  Evidence  has  been  introduced 
in  this  case  concerning  the  objects  erected  by  the  railroad  within 
its  right-of-way,  the  effect  of  weeds  within  the  right-of-way 
upon  the  view  of  the  crossing,  the  number  of  residences  located 
in  the  area,  the  curved  trackage  of  the  railroad,  and  the  condi- 
tion of  the  surface  of  the  crossing.  If  you  find  from  a  preponder- 
ance of  the  evidence  that  these  conditions  existed  at  this  cross- 
ing you  may  then  consider  whether  the  speed  of  the  train  as 
established  in  the  evidence  was  greater  than  reasonable  and 

2  •  Jackson  v.  Kansas  City,  Ft.  S.  22  Amenia  &  Sharon  Land  Co.  v. 
&  M.  R.  Co.,  157  Mo  621,  58  SW  32,  Minneapolis,  St.  P.  &  S.  S.  M.  By. 
80  AmSt  650.  Co.,  48  ND  1306,  189  NW  343. 

See  also  Prewitt  v.  Missouri,  K.  & 
T.  Ry.  Co.,  134  Mo  615,  36  SW  667. 
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proper  under  those  circumstances,  and  if  you  find  that  it  was, 
and  that  such  speed  was  the  proximate  cause  of  the  death  of 
the  decedent,  to  which  she  did  not  proximately  contribute  by 
any  negligence  on  her  part,  your  verdict  should  be  for  the 
plaintiff,23 

Virginia. 

The  ordinances  of  the  city  of  Alexandria  require  that  no 
engine  shall  be  drawn  or  propelled  by  the  defendant  company 
over  its  railway  tracks  on  Fayette  Street  within  the  corporation 
limits  of  the  city  of  Alexandria  at  a  rate  of  speed  exceeding  five 
miles  per  hour,  and  that  a  bell  not  less  than  30  pounds  in  weight 
be  attached  to  each  locomotive,  and  be  rung  during  the  whole 
time  such  locomotive  shall  be  in  motion  within  the  said  limits. 
And  if  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
injured,  and  that  such  injury  was  the  result  of  a  failure  on  the 
part  of  the  defendant  company,  or  its  agents  and  servants,  to 
comply  with  any  one  or  more  of  said  requirements  of  said  ordi- 
nances mentioned  in  the  declaration,  they  must  find  for  the 
plaintiff,  unless  they,  the  jury,  further  believe  that  the  plaintiff's 
injury  was  caused  by  his  own  fault  in  failing  to  use  the  precau- 
tion of  a  person  of  ordinary  prudence  and  care  in  looking  out 
for  and  listening  for  approaching  trains.24 

§  2845.    Duty  to  sound  signals  an  train. 
Alabama. 

If  the  jury  believe  from  the  evidence  that  the  defendant  in- 
jured the  plaintiff  in  the  town  of  Riverside,  as  is  alleged  in  the 
complaint,  and  that  the  whistle  was  not  blown  nor  the  bell  rung 
at  intervals  or  continuously  while  the  defendant's  train  was 
passing  through  the  town  of  Riverside,  prior  to  the  time  of  the 
accident  where  the  injury  occurred,  and  that  the  injury  resulted 
from  such  failure  to  blow  the  whistle  or  ring  the  bell,  the  plain- 
tiff is  entitled  to  recover.25 

Indiana. 

The  court  instructs  the  jury  as  to  the  duty  and  care  of  said 
P.  in  approaching  the  crossing  of  Main  Street  where  he  was 
injured,  it  was  the  duty  of  said  defendant  to  give  timely  warn- 
ing of  the  approach  of  its  locomotive  and  train  of  cars  on  said 
track  to  the  plaintiff  while  approaching  said  street  crossing,  and 
this  defendant  was  bound  to  do,  whether  or  not  there  was  a 

*3  Davis  v.  New  York  Cent.  R.  2«  Southern  Ry.  Co.  v.  Douglass, 
Co.,  104  OhApp  497,  150  NE2d  477.  144  Ala  351,  39  S  268. 

24  Washington  Southern  Ry.  Co. 
v.  Lacey,  94  Va  460,  26  SE  834. 
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statute  or  ordinance  requiring  signals  to  be  given  at  said  street 
crossing,  and  any  failure  to  exercise  this  care  required  on  the 
part  of  said  defendant  at  said  street  crossing,  if  shown  to  exist 
in  this  case,  was  negligence  on  the  part  of  said  defendant.26 

Kentucky. 

(1)  No  particular  kind  of  signals  or  warnings  were  re- 
quired, but  any  kind  or  character  reasonably  sufficient  to  give 
notice  of  the  movement  of  the  train  to  a  person  who  was  about 
to  use  said  crossing,  and  who  at  the  time  was  exercising  ordi- 
nary care  for  his  own  safety ;  and  if  the  jury  believe  from  the 
evidence  that  such  signals  or  warnings  were  at  the  time  given, 
then  the  jury  will  find  for  the  defendant.27 

(2)  If  you  believe  from  the  evidence  in  this  case  that  prior 
to  the  accident  it  had  been  customary  for  the  trains  to  give  sig- 
nals of  their  approach  to  the  Rock  Springs  Distillery  crossing, 
and  that  this  custom  had  prevailed  to  such  an  extent  that  per- 
sons using  the  crossing  had  reason  to  rely  on  such  signals  being 
given,  and  the  train  in  question  failed  to  give  reasonable  signals 
of  its  approach  to  the  crossing,  and  by  reason  of  such  failure 
the  plaintiff,  Dr.  S.,  was  struck  and  hurt  and  his  automobile 
damaged,  then  the  law  is  for  the  plaintiff,  and  the  jury  should 
so  find.    Unless  you  so  believe  you  will  find  for  the  defendant.28 

Missouri. 

It  was  the  duty  of  the  defendant's  servants  in  charge  of  said 
eastbound  engine  and  train  of  cars,  while  running  or  moving 
within  the  limits  of  the  city  of  St.  Louis,  to  cause  the  bell  on 
the  engine  thereof  to  be  constantly  sounded ;  and,  if  you  believe 
from  the  evidence  that  the  bell  on  the  engine  of  the  train  in 
question  was  not  constantly  sounded  while  said  train  was  run- 
ning or  moving  within  said  limits,  then  you  should  find  that  the 
defendant  was  guilty  of  negligence  in  that  respect.29 

Nebraska. 

You  are  also  instructed  that  the  failure  of  the  defendants  to 
ring  the  engine  bell  or  blow  the  engine  whistle,  as  provided  by 

26Vandalia  R.  Co.  v.  Baker,  50  See  also  Gulf  &  S.  I.  R,  Co.  v. 

IndApp  184,  97  NE  16.  Simmons,  150  Miss  506,  117  S  345; 

27  Louisville  &  N.  R.  Co.  v.  Price,  Gulf,  M.  &  N.  R.  Co.  v.  Hardy,  151 
25  KyL  1033,  76  SW  836.  Miss  131,  117  S  536,  61  ALR  1073. 

See  also  Cincinnati,  N.  0.  &  T.  P.  29  Schmitt  v.  Missouri  Pacific  Ry. 

R.  Co.  v.  Champ,  31  KyL  1054,  104  Co.,  160  Mo  43,  60  SW  1043. 

SW   988;    Boulden  v.    Louisville   &  See  also  Midgett  v.  St.  Louis  &  S. 

N.  R.  Co.  (Ky),  112  SW  936.  F.  R.  Co.,  124  MoApp  540,  102  SW 

28  Simpson  v.  Louisville,  H.  &  St.  56. 
L.  R.  Co.,  207  Ky  623,  269  SW  749. 
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the  statutes  of  Nebraska,  as  the  engine  approached  the  crossing 
in  question,  if  there  was  such  failure,  did  not  absolve  the  de- 
ceased, A.  E.,  or  R.  J.,  the  driver  of  the  automobile,  from  the 
duty  of  exercising  reasonable  and  ordinary  care  and  diligence 
for  their  own  safety,  but  they  would  have  been  justified  in  ex- 
pecting that,  in  the  operation  of  trains  and  locomotive  engines, 
the  defendant  railroad  and  its  servants,  including  the  engineer 
defendant,  T.  J.  D.,  engaged  in  such  operation,  would  at  all 
times  make  an  effort  to  perform  those  duties  which  are  required 
by  law,  and  the  absence  of  statutory  signals  by  ringing  the  en- 
gine bell  or  blowing  the  engine  whistle,  if  not  rung  or  blown, 
may  Ijave  a  legitimate  bearing  upon  the  question  as  to  whether 
or  not  the  deceased,  A.  R.,  and  the  said  R.  J.  acted  with  reason- 
able and  ordinary  care  and  diligence,  and  it  is  for  you  to  deter- 
mine, under  all  the  evidence  and  facts  shown  upon  the  trial, 
whether  or  not  they  or  either  of  them  by  their  own  negligence 
caused  or  contributed  to  the  accident  and  the  resulting  injuries 
which  led  to  the  death  of  A.  R.30 

Oklahoma. 

If  you  should  find  and  believe  from  the  evidence  that  the 
engineer  of  the  train  which  is  alleged  to  have  caused  the  accident 
to  plaintiff  caused  the  whistle  on  the  engine  to  be  sounded  at  the 
usual  place,  upon  approaching  the  station,  and  that  the  bell  of 
the  engine  was  ringing  as  it  came  into  the  station,  and  that  the 
fireman,  as  soon  as  he  realized  the  fact  that  people  on  the  plat- 
form were  possibly  in  a  dangerous  position,  yelled  to  the  persons 
standing  on  the  platform  a  warning  to  "look  out,"  and  you  should 
find  that  the  engineer  and  fireman  on  the  train  in  so  doing  exer- 
cised that  degree  of  care  which  ordinarily  prudent  men  under 
the  same  circumstances  would  have  exercised  to  prevent  an  acci- 
dent and  that  as  ordinarily  prudent  men  they  did  not  omit  to 
do  anything  to  prevent  the  injury  complained  of  by  plaintiff, 
then  you  are  instructed  your  verdict  should  be  for  defendant.3 ' 

South  Carolina. 

As  a  matter  of  law,  if  you  should  conclude  or  believe  that 
these  locomotive  signals  were  not  given,  as  required  by  this  stat- 
ute, then,  under  the  decisions  of  our  Supreme  Court,  that  is 
negligence  per  se ;  and  if  there  was  a  failure  on  the  part  of  the 
railroad  company,  its  agents  and  servants,  to  give  the  signals 
with  reference  to  crossing  of  the  highway,  street,  or  traveled 

30Rastede  v.  Chicago,  St.  P.,  M.  See  also  Atchison,  T.  &  S.  F.  R. 

&  O.  R.  Co.,  203  la  430,  212  NW  751.  Co.  v.  Hunter,  173  Okl  415,  49  P2d 

3 '  Missouri,  K.   &   T.   R.   Co.   v.  86. 
Smith,  97  Okl  152,  223  P  373. 
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place,  as  required  by  the  statutes,  which  I  have  read  to  you,  and 
if  D.  was  injured  by  any  carelessness  and  negligence  on  their 
part,  and  that  carelessness  and  negligence  or  failure  to  give 
signals,  or  anything  of  that  sort,  was  the  direct  and  proximate 
cause  of  his  injury,  then,  under  such  circumstances,  he  would  be 
entitled  to  recover,  unless  you  think  that  at  the  time  he  was 
injured,  or  at  the  time  of  the  collision,  if  there  was  one  at  a 
crossing,  that  D.  was  guilty  of  gross  or  wilful  negligence,  or  was 
acting  in  violation  of  law,  and  that  such  gross  and  wilful  negli- 
gence or  unlawful  act  contributed  to  his  injury.  In  other  words, 
in  order  to  make  this  thing  perfectly  plain  to  you,  I  have  already 
charged  you  that  the  law  of  contributory  negligence  is  a  good 
defense  as  to  a  case  of  ordinary  negligence ;  but  the  law  is  a  little 
different  where  a  man  is  injured  at  a  crossing,  where  a  public 
highway,  street,  or  traveled  place  crosses  a  railroad,  if  the 
parties  in  charge  of  the  locomotive  or  train  fail  to  give  the 
statutory  signals  at  the  crossing,  and  that  failure  or  negligence 
on  their  part  is  the  direct  and  proximate  cause  of  his  injury,32 

§  2846.    Farm  crossings. 

The  court  instructs  the  jury  that  the  defendant  railroad 
company  is  not  bound  to  whistle  or  ring  the  engine  bell  when 
approaching  a  private  or  farm  crossing;  and,  further,  that  said 
defendant  railroad  company  may  regulate  the  speed  of  trains 
approaching  private  crossings  as  it  may  desire  by  its  own  regu- 
lations; but,  nevertheless,  the  jury  are  instructed  that  said 
defendant  railroad  company,  knowing  that  said  private  crossings 
are  likely  to  be  used  by  persons  passing  over  and  upon  the  rail- 
road track  are  bound,  when  approaching  said  crossings,  to  keep 
a  proper  lookout,  and  to  use  all  reasonable  precautions  when  ap- 
proaching said  private  or  farm  crossing,  to  prevent  injury  to 
any  one  on  or  approaching  such  crossings.33 

§  2847.    Effect  of  knowledge  of  approach  though  no  signals 

sounded. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  deceased  saw  the  engine  approaching,  or  knew 
of  its  approach,  before  he  got  upon  the  track,  or  could  have  seen 
such  engine  by  looking,  or  could  have  heard  it  approaching  by 
listening,  then  the  failure  of  defendant's  servants  to  ring  the 
bell  of  the  engine,  if  a  fact,  is  immaterial,  and  plaintiff  is  not 

32  Drennan  v.  Southern  R.,  Care-  33  Morgan  v.  Wabash  R,  Co.,  159 
lina  Division,  91  SC  507,  75  SE  45.  Mo  262,  60  SW  195. 

See  also  Harbert  v.  Atlanta  &  C. 
A.  L.  R.  Co.,  78  SC  537,  59  SE  644. 
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entitled  to  recover  on  that  ground  of  negligence.  The  court 
further  instructs  the  jury  that  plaintiffs  ought  not  to  recover 
in  this  case  unless  they  find  from  the  evidence  that  the  servants 
and  agents  of  defendant  in  charge  of  the  engine  saw,  or  by  the 
exercise  of  ordinary  care  and  diligence  might  have  seen,  de- 
ceased on  defendant's  track  in  time  to  have  stopped  the  train, 
and  thus  averted  the  injury.  The  jury  are  also  instructed  that 
if,  after  deceased  entered  upon  the  railroad  track,  the  employees 
in  charge  of  the  train  which  struck  him  did  not  have  time,  by 
the  exercise  of  ordinary  diligence,  to  stop  the  train,  then  no 
negligence  can  be  imputed  to  defendant  company  because  they 
did  not  do  so,  and  the  verdict  should  be  for  the  defendant.34 

§  2848.    Duty  of  railroad  to  maintain  lookout. 

Arkansas. 

It  is  the  duty  of  the  employees  of  a  railroad  train  to  keep 
a  constant  lookout  for  persons  and  property  upon  its  track,  and, 
if  any  person  shall  be  killed  or  injured  or  property  damaged  by 
the  neglect  of  such  employees  to  keep  such  lookout,  the  company 
owning  and  operating  such  railroad  shall  be  liable  and  responsible 
to  the  person  injured  for  all  damages  resulting  from  neglect  to 
keep  such  lookout;  and  the  burden  of  proof  shall  devolve  upon 
such  railroad  to  establish  the  fact  that  this  duty  has  been  per- 
formed, unless  the  deceased  was  guilty  of  contributory  negli- 
gence.35 

Texas. 

It  is  the  duty  of  an  engineer  in  charge  of  a  locomotive  engine 
to  use  ordinary  care  in  discovering  the  employees  rightfully  on 
the  track  by  keeping  a  reasonable  lookout  for  that  purpose,  and 
if  you  find  and  believe  from  the  evidence,  on  the  occasion  when 
B.  was  killed,  C.,  the  engineer  in  charge  of  defendant's  train, 
did  not  discover  deceased  in  time  to  have  prevented  the  col- 
lision by  stopping  the  train,  and  you  further  find  and  believe 
from  the  evidence  that  said  engineer  in  charge  of  said  train 
did  not  exercise  ordinary  care  in  keeping  a  proper  lookout 
for  employees  and  objects  on  the  track,  and  you  further  find  that 
if  he  had  exercised  such  care  as  an  ordinarily  prudent  person 
would  have  done,  he  would  have  discovered  deceased  in  time  to 

34  Schmitt  v.  Missouri  Pacific  Ry.  L.  &  P.  R.  Co.  v.  Spilker,  134  Ind 

Co.,  160  Mo  43,  60  SW  1043;  Midgett  380,  33  NE  280,  34  NE  218  (burden 

v.  St.  Louis  &  S.  F.  R.  Co.,  124  Mo  of  proof) ;  Rietveld  v.  Wabash  R. 

App  540,  102  SW  56.  Co.,  129  la  249,  105  NW  515;  Lane 

3*  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  v.  Missouri  Pacific  Ry.  Co.,  132  Mo 

Pritchett,  66  Ark  46,  48  SW  809.  4,  33  SW  645,  1128;  Fletcher  v. 

See  also  Hines  v.  Johnson,  151  South  Carolina  &  G.  E.  R.  Co.,  57 

Ark  549,  236  SW  835;  Chicago,  St.  SG  205,  35  SE  513. 
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have  stopped  the  train,  and  thereby  prevented  the  death  of 
B.,  and  you  further  believe  from  the  evidence  that  said  en- 
gineer's failure  to  keep  a  proper  lookout,  if  you  so  find  he  so 
failed,  was  an  act  of  negligence  and  the  proximate  cause  of 
B/s  death,  you  will  find  for  the  plaintiffs,  and  assess  their 
damages  as  hereinafter  instructed,  unless  you  find  for  the  de- 
fendant under  subsequent  instructions.36 

Wisconsin. 

"Railway  employees  in  charge  of  a  locomotive  are  required 
to  exercise  ordinary  care  to  keep  a  proper  lookout  as  to  the 
track  and  intersecting  streets  and  highways  and  to  observe  the 
streets  and  highways  adjacent  to  the  tracks  sufficiently  to 
enable  them  to  ascertain  whether  persons  or  vehicles  are  in 
dangerous  proximity  to  the  track,  and  if  such  persons  or  vehicles 
are  in  danger  of  being  struck,  the  railway  employees  must  do 
what  ordinarily  careful  and  prudent  employees  would  do  under 
like  or  similar  circumstances  to  avoid  doing  injury  to  any  such 
person  or  vehicle."37 

§  2849.    Duty  to  station  flagmen  at  crossings. 

Arkansas. 

It  shall  be  the  duty  of  all  persons  running  trains  in  this  state 
upon  any  railroad  to  keep  a  constant  lookout  for  persons  and 
property  upon  the  track  of  any  and  all  railroads,  and,  if  any 
person  or  property  shall  be  killed  or  injured  by  the  neglect  of 
any  employee  of  any  railroad  to  keep  such  lookout,  the  company 
owning  or  operating  any  such  railroad  shall  be  liable  and  respon- 
sible to  the  person  injured  for  all  damages  resulting  from  neglect 
to  keep  such  lookout.  Notwithstanding  the  contributory  negli- 
gence of  the  person  injured,  where,  if  such  lookout  had  been 
kept,  the  employee  or  employees  in  charge  of  such  train  of  such 
company  could  have  discovered  the  peril  of  the  person  injured 
in  time  to  have  prevented  the  injury,  by  the  exercise  of  reason- 
able care  after  the  discovery  of  such  peril,  and  the  burden  of 
proof  shall  devolve  upon  such  railroad  to  establish  the  fact  that 
this  duty  to  keep  such  lookout  has  been  performed.33 

Kentucky. 

If  the  jury  believe,  from  the  evidence,  that  by  reason  of  the 
proximity  of  the  crossing  to  the  city  of  Mayfield,  and  the  number 
of  the  traveling  public  crossing  there,  or  by  reason  of  any  ob- 

36  Houston  &  T.  C.  R.  Co.  v.  Bur-          38  Kansas  City  Southern  Ry.  Co. 
net,  49  TexCivApp  244,  108  SW  404.      v.  Whitley,  139  Ark  255,  213  SW  369. 

37  Hynek  v.  Kewaunee,  G.  B.  & 
W.  Ry.  Co.,  251  Wis  319,  29  NW2d 
45. 
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struetion  of  view  of  the  railroad,  or  of  the  hearing  of  the 
approach  of  trains,  said  crossing  was  exceptionally  or  unusually 
dangerous,  then  it  was  the  duty  of  defendant  to  use  ordinary 
care  to  discover  such  danger,  and,  if  necessary  to  avoid  injury 
to  travelers,  to  keep  a  flagman  there  to  warn  travelers  of  ap- 
proaching trains,  or  to  adopt  and  use  some  other  reasonably 
safe  and  effectual  mode  of  warning  travelers  of  the  approach  of 
its  trains ;  and  if  the  jury  believe  from  the  evidence  that  de- 
fendant negligently  failed  to  discover  such  danger,  if  any,  or 
negligently  failed  to  provide  or  use  such  means  of  warning  as 
were  reasonably  safe  and  effectual  to  avoid  injury  to  such 
travelers,  and  by  reason  thereof  the  injury  to  deceased  occurred, 
then  the  defendant  is  liable,  unless  deceased  negligently  con- 
tributed to  such  injury  and  death,  as  defined  in  the  second  in- 
struction.39 

North  Carolina. 

Our  law  has  also  said  that,  where  a  railroad  company  main- 
tains a  flagman  at  a  railroad  crossing,  whether  voluntarily  or 
by  law  or  custom,  the  public  generally  has  a  right  to  presume 
that  this  safeguard  will  be  reasonably  maintained  and  attended 
to,  and,  in  the  absence  of  knowledge  to  the  contrary,  the  fact 
that  the  flagman  is  absent  from  his  post,  or,  if  present,  is  not 
giving  the  warning  of  danger,  is  an  assurance  of  safety  and  an 
ample  invitation  to  cross,  upon  which  a  traveler  familiar  with 
the  crossing  may  rely  and  act,  within  reasonable  limitations,  on 
the  presumption  that  it  is  safe  for  him  to  go  on  the  crossing.40 

Texas. 

If  the  jury  find  from  the  evidence  that  the  crossing  was 
dangerous,  and  the  railway  company  knew,  or  could  have  known, 
by  the  exercise  of  ordinary  care,  that  it  was  dangerous,  and 
that  a  person  of  ordinary  prudence  and  caution  would  have 
placed  a  watchman  at  the  crossing  under  similar  circumstances, 
and  that  the  failure  to  keep  a  watchman  at  the  crossing  was 
the  proximate  cause  of  the  team's  becoming  frightened  and 
injuring  appellee,  they  may  find  a  verdict  for  him.41 

§  2850.     Care  toward  children  on  track* 
Arkansas. 

If  the  train  stopped  at  the  south  end  of  the  bridge,  and  if, 
after  the  engines  had  passed  the  bridge,  the  deceased  climbed 

39  Newport   News    &   Mississippi  4O  Barber  v.  Southern  Ry.  Co.,  193 

Valley  Co.  v.    Stewart's  Admr.,   99  NC  691,  138  SE  17. 

Ky  496,  18  KyL  347,  36  SW  528.  4'  St.  Louis  Southwestern  Ry.  Co. 

See  also  Illinois  Cent.  R.  Co.  v.  v.  Moore  (TexCivApp),  107  SW  658. 
Peebles,  216  Ky  9,  287  SW  574. 
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on  the  bridge,  and  if  by  playing  with  the  moving  cars  or  other- 
wise, the  deceased  was  knocked  down  by  a  car  and  run  over  and 
killed,  and  if  his  peril  was  unknown  to  the  trainmen,  the  jury 
should  find  for  the  defendant.42 

Iowa. 

If  you  find  by  the  greater  weight  or  preponderance  of  the 
evidence  that  the  deceased  child  at  the  time  he  was  struck,  or 
just  prior  thereto,  was  on  the  railroad  track  and  between  the 
cattle  guards  of  the  private  crossing,  and  further  find  that  on 
account  of  the  location,  situation,  or  surroundings  of  the  private 
crossing,  such  as  its  proximity  to  plaintiff's  residence  or  the 
frequency  of  its  necessary  use  by  members  of  plaintiff's  family, 
or  others  using  the  same  in  the  operation  of  the  farm,  the 
exercise  of  ordinary  care  required  that  defendant's  employees 
operating  its  engine  should  on  approaching  the  same  have  kept 
a  lookout  for  persons  rightfully  using  said  crossing,  and  further 
so  find  that  said  employees  failed  to  exercise  ordinary  care  to 
do  so,  and  thereby  failed  to  discover  the  deceased  on  said  track 
in  time  to  stop  the  train  or  to  avoid  the  accident,  such  failure 
would  be  negligence  for  which  defendant  would  be  liable,  and,  if 
you  find  that  such  negligence  was  the  cause  of  the  accident,  your 
verdict  should  be  for  the  plaintiff.43 

Missouri. 

The  court  instructs  the  jury  that  the  place  where  the  acci- 
dent happened  was  a  public  street  and  that  defendant  did  not 
have  an  exclusive  right  thereon  for  the  purpose  of  making  up 
its  trains  or  switching  its  cars,  and  that  the  public,  including 
plaintiff's  child,  had  the  same  right  to  the  use  of  the  highway 
as  the  defendant  had,  and  that  defendant's  servants,  in  the 
movement  of  its  cars  upon  said  street,  had  no  right  to  assume 
that  the  way  was  clear,  but  were  bound  to  exercise  ordinary 
care  before  moving  such  cars  to  ascertain  and  discover  whether 
any  person  upon  the  street  might  be  injured  by  such  move- 
ment, but  was  not  required  to  guard  against  persons  under  or 
between  its  cars.44 

Texas. 

If  you  believe  from  the  evidence  that  defendant,  through  its 
employees  operating  said  locomotive,  failed  to  exercise  ordinary 

42  Hines  v.  Johnson,  145  Ark  592,  See  also  Colorado  Midland  R.  Co. 
224  SW  989.  v.  Bobbins,  30  Colo  449,  71  F  371; 

43  Ressler  v.  Wabash  R.  Co.,  152  Schmitt  v.  Missouri  Pacific  By.  Co., 
la  449,  132  NW  827.  160  Mo  43,  60  SW  1043;  Griffin  v. 

44Jaffi  v.  Missouri  Pacific  Ry.  Seaboard  Air  Line  R.  Co.,  138  NC 
Co.,  205  Mo  450,  103  SW  1026.  55,  50  SE  516. 
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care  to  discover  said  child  on  said  track,  if  it  was  on  said  track, 
in  time  for  said  train  to  be  stopped  in  the  exercise  of  ordinary 
care  by  the  use  of  appliances  at  hand  before  it  struck  the  child, 
and  you  further  believe  that  such  failure  to  keep  a  reasonable 
lookout,  if  any,  was  due  to  negligence  on  the  part  of  defendant's 
said  employees,  and  was  the  proximate  cause  of  the  death  of 
plaintiff's  child,  then  the  defendant  company  would  be  liable  in 
this  case.45 

§  2851.    Relative  rights  of  public  and  railroad  at  crossings. 
California. 

Where  the  driver  of  an  automobile  is  familiar  with  a  cross- 
ing and  has  reason  to  expect  the  passing  of  a  train  momentarily 
and  his  view  is  greatly  obstructed  by  a  dense  fog,  he  should  use 
greater  caution  in  approaching  the  track.46 

Indiana. 

It  is  the  law  that  when  one  approaches  a  point  where  a 
street  crosses  a  railroad  track  on  the  same  level,  the  track  is 
in  and  of  itself  a  warning  of  danger,  and  such  person  must 
assume  that  there  is  danger  and  must  proceed  and  act  with 
ordinary  care  and  prudence  upon  that  assumption.  In  propor- 
tion as  the  danger  increases  the  vigilance  of  the  person  attempt- 
ing to  cross  the  railroad  must  increase.  Such  person  is  required 
to  do  all  that  ordinary  care  and  prudence  would  suggest  to  avoid 
injury,  and  when  on  account  of  buildings,  cars,  smoke,  fog,  or 
other  obstructions  or  hindrances,  if  any,  it  is  more  difficult  to 
see  or  hear,  greater  precautions  must  be  taken  both  by  the  rail- 
road company  and  pedestrians  to  avoid  injury  than  would  other- 
wise be  necessary.  If  the  traveler  by  looking  could  have  seen 
an  approaching  train,  or  by  listening  could  have  heard  it  in  time 
to  have  avoided  the  injury,  it  will  be  presumed,  if  he  is  injured 
by  a  collision,  that  he  did  not  look  and  listen  or  that  if  he  did 
look  and  listen,  he  did  not  heed  what  he  saw  and  heard.47 

Iowa, 

A  person  possessing  the  ordinary  powers  of  seeing  and  hear- 
ing cannot,  without  negligence  on  his  part,  knowingly  approach 
a  railroad  crossing,  and  fail  to  discover  an  approaching  train, 
which  he  can  readily  see  or  hear  a  sufficient  length  of  time  to 
enable  him,  with  reasonable  effort,  to  avoid  danger;  and  in  this 

45  Olivares  v.  San  Antonio  &  A.  46  Hoffman    v.    Southern    Pacific 

P.  Ry.   Co.,  37   TexCivApp  278,  84  Co.,  84  CalApp  337,  258  P  397. 

SW  248.  47Mattingly  v.  Pennsylvania   R. 

See  also  Galveston,  H.  &  N.  R.  Co.  Co.,  Circuit  Court,  Marion  County, 

v.  Olds  (TexCivApp),  112  SW  787.  Indiana,  No.  38332. 
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case,  if  you  find  from  the  evidence  that  the  said  0.  S.  could  have 
discovered,  by  the  exercise  of  reasonable  care,  the  approach  of 
the  passenger  train  by  looking  in  the  direction  from  which  it 
was  coming  at  any  point  after  he  had  reached  the  right  of  way 
of  the  railroad,  and  in  time  to  have  stopped  the  horse  before 
reaching  the  track,  then,  and  in  that  event,  you  are  instructed 
that  the  said  0.  S.  would  be  guilty  of  contributory  negligence, 
and  the  plaintiff  cannot  recover,  and  your  verdict  must  be  for 
the  defendant.48 

Ohio. 

Now  as  to  the  care  required  by  persons  approaching  a  rail- 
road crossing,  our  courts  have  given  a  somewhat  simple  rule  in 
regard  to  the  respective  duties  of  the  railroad  operators  and  per- 
sons using  the  highway,  and  it  is  to  this  effect:  That  the  right 
of  the  railroad  company  to  enjoy  the  use  of  its  railroad  at  the 
crossing  of  a  public  highway  and  the  right  of  a  party  traveling 
along  said  highway  to  use  the  highway  are  coordinate  and  equal. 
Reasonable  care  and  prudence  must  be  exercised  by  each  party 
in  the  use  of  the  same.  Each  must  so  use  his  own  right  to  cross 
that  he  shall  not  unreasonably  interfere  with  the  rights  of  others 
to  pass  over,  having  in  view  the  nature  and  necessities  of  the 
method  of  locomotion,  and  the  power  of  control  over  the  locomo- 
tion peculiar  to  each.  The  operators  of  the  railroad  are  to  use 
such  care,  considering  the  nature  of  their  machinery,  the 
speed  with  which  it  is  necessary  to  run  a  train,  the  effect  of  a 
collision  by  a  train  with  an  object  on  the  crossing,  and  all  other 
elements  of  danger  entering  into  it,  as,  under  the  circumstances, 
a  man  of  ordinary  prudence  would  exercise.  It  is  also  true  that 
one  who  travels  the  highway  in  approaching  a  railroad  crossing 
must  also  be  in  the  exercise  of  ordinary  care.49 

§  2852.  Relative  rights  of  public  and  company  an  right-of-way. 
Kentucky. 

If  you  believe  from  the  evidence  that  the  tracks  and  premises 
of  the  defendant  C.  &  0.  Railway  Company,  at  the  point  in  ques- 
tion, were  habitually  used  by  the  public  at  the  time  the  plaintiff 
was  injured,  and  the  presence  of  persons  on  the  track  at  that 

48  Snakenberg  v.  Minneapolis   &  181  Mo  477,  79  SW  930;  St.  Louis 
St.  L.  R.  Co.,  194  la  215,  188  NW  Southwestern    Ry.     Co.    v.    Stone- 
935.  cypher,  25  TexCivApp  569,  63  SW 

49  Pennsylvania  R.  Co.  v.  Moses,  946;  Washington  Southern  Ry.  Co.  v. 
42  OhApp  220,  182  NE  40.  Lacey,  94  Va  460,  26  SE  834;  Be- 

See  also  Southern  R.  Co.  v.  Doug-     longy  v.  Kewaunee,  G.  B.  &  W.  R. 
lass,  144  Ala  351,  39  S  268;  Mont-      Co.,  184  Wis  374,  199  NW  384. 
gomery  v.  Missouri  Pacific  R.  Co., 
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time  and  place  was  reasonably  to  be  expected,  then  it  was  the 
duty  of  the  defendant  railway  company's  servants  in  charge  of 
the  engine  in  question  to  give  reasonable  warning  of  its  ap- 
proach by  blowing  the  whistle  or  ringing  the  bell,  and  to  keep 
a  reasonable  lookout  in  front  of  the  engine  as  it  moved.  It 
was  incumbent  on  the  plaintiff  to  exercise  reasonable  care  to 
look  out  for  approaching  trains  and  to  keep  out  of  the  way. 
And  if  you  believe  from  the  evidence  that  reasonable  warning 
of  the  approach  of  the  engine  was  not  given  or  reasonable  look- 
out was  not  kept,  and  by  reason  of  this  plaintiff's  foot  was  run 
upon  or  other  parts  of  his  body  injured  by  said  engine  while 
he  was  exercising  reasonable  care  to  discover  and  keep  out  of 
the  way  of  the  engine,  you  should  find  for  the  plaintiff.  Unless 
you  so  believe  and  find,  you  will  find  for  the  defendants.50 

Texas. 

The  defendant  has  the  right  to  the  exclusive  use  of  its  rail- 
road track,  free  and  clear  of  any  use  by  others,  but  it  may 
relinquish  such  right  of  exclusive  use  to  the  public,  or  to  any 
class  of  persons,  such  as  its  employees,  either  by  giving  its 
express  permission,  or  by  its  tacit  or  implied  permission,  which 
may  be  established  by  circumstances,  such  as  knowledge  of 
and  acquiescence  in  and  its  long,  continuous  use  as  a  public 
passageway.  If,  from  the  evidence,  you  believe  that  the  defend- 
ant's employees,  as  a  class,  had  the  rightful  permission  of  the 
defendant  to  use  its  track,  where  plaintiff  was  hurt,  as  a  foot- 
way, then  you  are  charged  that  the  plaintiff  was  rightfully  in 
the  use  of  such  track,  as  that  term  has  been  hereinbefore  de- 
fined.81 

§  2853.    Relative  rights  of  public  and  company  on  tracks  laid  in 
streets. 

The  engine  of  the  defendant  company  at  the  time  of  this  acci- 
dent while  upon  Atlantic  Avenue  was  upon  land  included  in  its 
right-of-way,  as  part  of  its  charter  from  the  state.  The  dedica- 
tion of  Atlantic  Avenue  to  public  use  was  subsequent  to  the 
grant  of  the  right-of-way  of  the  railroad  company.  The  right- 
of-way  thereupon  of  the  railroad  company  was  superior  to  that 
of  this  plaintiff  and  the  public  while  it  was  in  the  use  of  that 
portion  of  the  avenue.  But  the  plaintiff  and  the  public  also 
had  a  right  to  use  this  highway,  and,  while  the  right  of  the 
railroad  company  was  superior,  it  was  the  duty  of  the  railroad 
company,  in  using  its  right-of-way  upon  that  avenue,  to  use  it 

80  Chesapeake  &  0.  Ry.  Co.  v.  5I  Thompson  &  Ford  Lbr.  Co.  v. 
Honaker,  190  Ky  125,  226  SW  394.  Thomas  (TexCivApp),  147  SW  296. 
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with  due  regard  to  the  rights  of  other  people  lawfully  upon  the 
highway.52 

§  2854.    Injuries  at  crossings  generally. 
Arkansas. 

If  you  should  find  from  a  preponderance  of  evidence  that 
the  plaintiff  was  in  a  wagon  upon  the  street  or  highway  at 
the  crossing  of  defendant's  railway  track  in  question,  and  that 
defendant's  switch  engine,  which  had  been  blocking  the  crossing, 
moved  down  the  track  and  onto  another  track,  the  switch  of 
which  had  been  thrown  for  its  entry  thereon,  and  which  was 
seen  by  the  plaintiff,  and  while  said  engine  was  distant  about 
60  feet,  and  to  plaintiff  it  appeared,  from  the  conduct  of  the 
engine  crew  and  other  surrounding  facts  and  circumstances, 
that  the  engine  would  not  immediately  return,  and  that  he  would 
have  time  to  cross,  he  had  a  right  to  go  upon  said  crossing, 
unless  you  should  further  believe  that  plaintiff  in  so  acting 
upon  such  appearances  was  exposing  himself  to  a  danger  that 
was  obvious,  such  that  a  person  of  ordinary  intelligence  and 
prudence  would  not  have  acted  upon  in  similar  circumstances.53 

Florida. 

The  law  imposes  upon  both  the  railroad  and  the  automobile 
driver  a  duty  to  exercise  ordinary  and  usual  reasonable  care 
under  the  circumstances,  and  at  the  time  then  and  there  existing. 

You  are  instructed  that  in  the  operation  of  a  train  in  the 
State  of  Florida  the  defendant  railroad  and  its  employees  are 
under  an  obligation  to  use  all  ordinary  and  reasonable  care  and 
diligence  to  avoid  injuries  to  others. 

All  of  the  facts  and  circumstances  surrounding  a  collision 
must  be  considered  in  arriving  at  your  decision  of  whether  the 
defendant  railroad  was  negligent. 

I  charge  you,  gentlemen  of  the  jury,  that  a  railroad  crossing 
is  notice  of  impending  danger  at  any  time  of  day  or  night,  and 
the  duty  resting  on  travelers  to  expect  trains  over  the  crossings 
never  relaxes.  When  a  person  approaches  a  railroad  track  it  is 
his  duty  under  the  law  to  look  and  listen  for  trains.  The  duty 
to  stop  depends  on  the  circumstances  revealed  by  looking  and 
listening. 

52  Carmany  v.  West  Jersey  &  S.      SE  683;  Davis  v.  Whitcomb,  30  Ga 
S.  R.  Co.,  78  NJL  552,  74  A  656.  App  497,   118   SE  488;  McAdoo  v. 

See  also  Jaffi  v.  Missouri  Pacific  State,  136  Md  452,  111  A  476;  Doug- 

Ry,  Co.,  205  Mo  450,  103  SW  1026.  lass  v.  Southern  Ry.  Co.,  82  SC  71, 

53  Louisiana  &  A.  R.  Co.  v.  Rat-  62  SE  15,  63  SE  5;  Rowe  v.  Southern 
cliffe,  88  Ark  524,  115  SW  396.  Ry.  Co.,  85  SC  23,  66  SE  1056. 

See  also  Atlantic  Coast  Line  R. 
Co.   v.  Locklear,   9   GaApp   344,  71 
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If  a  railroad  installs  and  maintains  safety  devices  such  as 
signals  and  gates  at  a  public  vehicular  crossing,  then  it  is  the 
railroad's  duty  and  obligation  to  use  reasonable  care  in  the 
installation  and  maintenance  of  these  safety  devices  so  that 
these  safety  devices  will  reasonably  perform  their  expected  and 
required  functions. 

You  are  instructed  that  while  one  approaching  a  railroad 
crossing  at  which  he  knows  an  automatic  signal  is  maintained  is 
entitled  to  place  some  reliance  on  it,  he  is  nevertheless  bound  to 
use  such  care  in  addition  as  an  ordinarily  prudent  person  would 
use  under  such  circumstances. 

A  railroad  company  operating  its  trains  on  the  thorough- 
fare of  a  village  must  use  greater  care  than  in  less  frequented 
localities.  The  duties  of  a  railroad  company  in  respect  and  care  of 
operating  its  trains  are  dictated  and  measured  by  the  exigencies 
of  the  occasion  and  in  the  light  of  conditions  and  things  at 
the  place  and  at  the  time  that  an  accident  happens.  In  operating 
its  railroad  crossings  and  its  trains  in  the  streets  of  the  town  it 
is  the  duty  of  the  railroad  company  to  use  such  precautions  by 
properly  maintained  warnings,  applications  of  brakes  or  other- 
wise as  may  be  reasonably  necessary  to  avoid  injury  to  a  per- 
son traveling  upon  the  public  street. 

The  railroad  should  regulate  the  speed  of  its  trains  and  the 
signals  of  their  approach  at  crossings  so  as  to  give  reasonably 
adequate  warning  in  the  circumstances  to  a  traveler  who  is 
exercising  reasonable  care  for  his  own  safety. 

I  instruct  you  that  under  the  law  of  the  State  of  Florida  it 
is  presumed  unless  shown  to  the  contrary  that  a  person  acts 
reasonably  so  as  to  avoid  injury  or  death  to  himself  under  the 
circumstances  which  then  and  there  exist. 

A  railroad  is  entitled  to  assume  that  automobile  travelers 
on  the  highway  will  exercise  reasonable  care  and  that  motorists 
will  adopt  a  rate  of  speed  and  be  as  vigilant  to  avoid  collisions 
at  crossings  as  the  conditions  warrant. 

The  engineer  and  fireman  of  a  locomotive  have  the  right  to 
presume  that  an  adult  person  on  or  near  the  track  ahead  of  the 
moving  engine  will  obey  the  instinct  of  self-preservation  by  get- 
ting off  the  track  if  already  on  it  or  by  staying  off  it. 

Where  a  person  is  confronted  with  a  sudden  emergency  not 
caused  by  his  own  negligence,  without  sufficient  time  to  deter- 
mine with  certainty  the  best  course  to  pursue,  then  such  person 
is  not  held  to  the  same  degree  of  judgment  as  would  be  required 
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of  him  under  usual  or  ordinary  circumstances.    This  would  apply 
to  both  parties.54 

Kentucky. 

If  you  believe  and  find  from  the  evidence  that  at  the  time 
and  place  of  the  accident  the  crossing,  as  a  direct  result  of 
negligence  of  the  defendant,  its  agents  or  servants,  in  con- 
structing or  maintaining  same,  was  not  in  a  reasonably  safe 
condition  for  the  use  of  pedestrians,  and  that  defendant,  its 
agents  or  servants  in  charge  of  the  maintenance  of  said  cross- 
ing knew,  or  by  the  exercise  of  ordinary  care  could  have  known, 
of  such  unsafe  condition  for  sufficient  length  of  time  before  the 
happening  of  the  accident,  to  have  enabled  them  to  have  the 
same  in  reasonably  safe  condition  before  the  accident,  and 
that  with  such  knowledge,  or  means  of  knowledge,  they  care- 
lessly and  negligently  failed  to  do  so,  and  further  believe  and 
find  from  the  evidence  that  as  a  direct  result  of  the  unsafe 
condition  of  said  crossing  and  of  negligence  of  the  defendant, 
its  agent  or  servants,  in  construction  or  maintenance  thereof, 
the  plaintiff's  foot,  while  he  was  using  the  crossing,  was  caught 
in  a  hole  or  depression  therein,  directly  resulting  in  injury  to 
plaintiff's  foot  by  the  locomotive  and  train  of  the  defendant,  you 
will  find  for  the  plaintiff;  unless  you  so  believe  from  the  evi- 
dence, or  if  you  believe  from  the  evidence  as  indicated  in  instruc- 
tion No.  2,  you  will  find  for  defendant. 

[Instruction  No.  2  referred  to  related  to  contributory  negli- 
gence.]35 

Maryland. 

It  was  the  duty  of  all  the  persons  in  the  automobile  men- 
tioned in  the  evidence  to  look  and  listen  carefully  for  the 
approach  of  a  train  after  the  automobile  started  over  the  cross- 
ing, even  though  the  jury  may  find  that  the  watchman  lifted 
the  gate  for  them  to  cross;  and  if  the  jury  find  from  the 
evidence  that  the  train  or  locomotive  which  struck  the  auto- 
mobile in  which  the  deceased  was  riding  could  have  been  seen 
by  the  deceased  in  time  to  have  warned  the  driver  of  the  auto- 
mobile of  the  train's  approach  in  time  for  the  said  driver  of  the 
automobile  to  have  stopped  the  automobile  before  reaching  the 
track  on  which  the  train  was  approaching,  and  that  the  de- 

54  Martin  v.  Makris  (FlaApp),  101  was  said  the  use  of  the  word  "con- 
S2d  172.  struction"  in  the  foregoing-  charge 

55  Chesapeake  &   0.  Ry*    Co.  v.  was  not  authorized  in  view  of  the 
Pope,  296  Ky  254,  176  SW2d  876,  pleading  and  evidence,  but  the  error 
affirming  judgment  for  plaintiff.   It  was  not  prejudicial. 
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ceased  did  not  do  so  or  attempt  to  do  so,  then  the  verdict  of  the 
jury  must  be  for  the  defendant.56 

South  Carolina. 

An  absence  of  ordinary  care  toward  the  public  using  the 
crossing  would  be  negligence.  Wilfulness  and  wantonness  would 
be  a  conscious  and  intentional  doing  of  an  act,  which  the  actor 
knew  at  the  time  he  did  it  was  in  violation  of  his  known  duty 
toward  travelers  using  the  public  road  or  highway.  It  is  the 
duty  of  a  railroad  company,  whose  tracks  cross  a  public  road 
or  highway,  to  use  ordinary  care  for  the  safety  of  the  approaches 
on  the  highway  to  the  crossing,  and  if  it  permitted  another  so 
to  use  its  tracks  as  to  negligently  obstruct  the  passing  of  trav- 
elers on  the  public  way,  both  the  parties  so  obstructing  such 
passage  and  any  railroad  company  so  permitting  it  would  be 
equally  liable  to  a  traveler  on  the  public  highway,  if  injured 
thereby.57 

§  2855.    Negligence  in  maintenance  of  crossing. 
Kentucky* 

If  you  believe  from  the  evidence  that  this  crossing,  because 
of  its  location  and  surroundings  at  the  time  of  the  accident, 
was  unusually  dangerous  to  travelers,  and  that  the  statutory 
signals  were  not  sufficient  to  give  reasonable  notice  of  the 
approach  of  the  train,  and  that  fact  was  known  by  the  defendant, 
or  by  the  exercise  of  ordinary  care  could  have  been  known  by 
it,  then  it  was  the  duty  of  its  servants  in  charge  of  the  train 
to  use  such  other  means  to  prevent  injury  to  travelers  at  said 
crossing  as,  in  the  exercise  of  a  reasonable  judgment,  might 
be  considered  necessary  by  an  ordinarily  prudent  person  operat- 
ing a  train.58 

Texas. 

The  railway  company  in  this  case  had  a  right  to  construct  its 
road  across  the  street  at  the  point  where  it  was  constructed, 
but  it  was  the  duty  of  said  company  to  restore  said  street  thus 
intersected  to  its  former  state,  or  to  such  state  as  not  to  un- 
necessarily impair  its  usefulness,  and  to  keep  such  crossing  in 
repair.5* 

*6McAdoo  v.  State,  136  Md  452,  *9  Panhandle  &   S.  F.  R.   Co.  v. 

Ill  A  476.  Huckabee    (TexCivApp),    216     SW 

87  Miller  v.  Atlantic   Coast  Line  666. 

R.  Co.,  140  SC  123, 138  SE  675.  See  also  Virginian  R.  Co.  v.  Farr, 

*8  Louisville  &  N.  R.  Co.  v.  Lock-  147  Va  217,  136  SE  668. 
er's  Admrs.,  182  Ky  578,  206   SW 
780. 
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§  2856.    Care  in  running  trains  at  highway  crossings. 
Arkansas. 

You  are  instructed  that  public  interest  requires  that  trains 
be  run  on  time  and  that  railroaders  dispatch  their  business 
promptly,  and  that  locomotive  enginemen  have  the  right  to  as- 
sume on  approaching  a  crossing  of  the  road  or  highway  with 
the  railroad  track  that  the  right-of-way  over  said  crossing  is 
clear  of  obstructions,  and  the  duty  of  the  enginemen  to  take  pre- 
caution begins  only  when  by  the  exercise  of  ordinary  care  they 
saw  or  could  have  seen  that  the  truck  in  question  was  on  the 
crossing. 

*     *     * 

But  such  presumption  does  not  relieve  the  railroad  company 
of  liability  if  they  fail  to  keep  the  lookout  or  fail  to  exercise  ordi- 
nary care  in  stopping  the  train,  as  explained  in  the  instructions 
that  have  been  given.60 

Indiana. 

I  instruct  you  that  whenever  a  railway  crossing  is  for  any 
reason  particularly  hazardous,  you  may  consider  the  fact,  if  it 
be  a  fact,  that  there  were  or  were  not  any  warning  signals,  gates, 
bells,  or  watchman,  together  with  all  other  circumstances  con- 
cerning the  crossing,  such  as  obstructions  to  the  view,  the  time 
of  day  or  night  and  the  frequency  with  which  travelers  pass  over 
the  crossing,  in  order  to  determine  whether  the  operation  of  the 
train  at  the  place  and  in  the  manner  as  shown  by  the  evidence 
was  or  was  not  negligence.61 

Maryland. 

If  the  jury  find  that  the  death  of  A.  A.  K.  was  caused  by 
the  negligence  of  the  agent  or  agents  of  the  defendant,  and 
not  from  the  want  of  ordinary  care  and  prudence  on  the  part 
of  A.  A.  K.  directly  contributing  thereto,  and  further  find  that 
at  the  time  of  the  accident  referred  to  the  said  A.  A.  K  was 
not  the  owner  and  did  not  control  the  automobile  truck  in 
which  he  was  riding,  and  that  he  exercised  no  control  over 
the  driving  and  management  thereof,  but  that  said  automobile 
was  being  operated  by  another,  then  even  if  the  jury  find  that 
said  other  person  was  guilty  of  negligence  in  the  manner  in 
which  he  managed  and  drove  the  said  truck  which  contributed 
to  the  happening  of  the  accident,  as  a  matter  of  law,  the  negli- 

60  Grain  v.  St.  Louis-San  Fran-          e '  Minninger  v.  New  York  Cent, 
cisco  R.  Co.,  206  Ark  465,  176  SW      R.,  123  IndApp  338,  109  NE2d  104, 
2d  145,  affirming  judgment  for  de- 
fendant in  action  for  damages  to 
motor  truck  struck  at  crossing. 
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gence  of  the  said  other  person  cannot  be  imputed  to  the  deceased 
A.  A.  K.  and  forms  no  bar  to  the  right  of  recovery  of  the  plain- 
tiff in  this  case  against  the  defendant.62 

South  Carolina. 

You  will  first  decide  whether  the  defendant  company,  its 
servants  and  agents,  were  negligent  in  the  manner  in  which 
they  were  running  that  lever  car  in  approaching  that  highway 
crossing.  If  the  defendant  company,  its  agents  and  servants 
were  negligent,  and  the  negligence  was  the  proximate  cause  of 
the  plaintiff's  injury,  then  the  defendant  would  be  liable,  unless 
the  defendant  has  satisfied  you,  by  the  greater  weight  of  all 
the  evidence  in  the  case,  that  the  plaintiff  contributed  by  his 
own  negligence,  as  a  proximate  cause,  to  his  own  injury.63 

Texas. 

If  you  believe  from  the  evidence  in  this  case  that  the  train 
of  the  defendant  was  upon  the  crossing,  or  so  near  said  crossing 
that  by  the  use  of  ordinary  care  the  accident  could  not  have 
been  avoided  at  the  time  plaintiff's  horse  came  to  said  crossing, 
and  that  said  horse  ran  against  said  train  and  received  the 
injury  complained  of,  then  you  will  return  a  verdict  for  the 
defendant.64 

Wisconsin. 

(1)  The  company  had  the  right  to  place  the  switch  where 
the  evidence  showed  it  was  placed,  and  to  use  its  track  across 
Jackson  Street  in  a  reasonable  and  proper  manner;  that  the 
authority  to  operate  a  railroad  includes  the  right  to  make  the 
noises  incident  to  the  movement  and  workings  of  its  engines, 
as  in  the  escape  of  steam  and  the  noise  and  rattling  of  cars; 
that  is  not  liable,  while  exercising  its  right  in  a  lawful  and 
reasonable  manner,  for  injuries  occasioned  by  horses,  when  being 
driven  upon  the  highway,  taking  fright  at  such  noises;  that 
there  is  no  evidence  in  the  case  tending  to  show  that  the  opera- 
tion of  the  engine  and  cars,  immediately  preceding  the  accident 
whereby  the  plaintiff  was  injured,  was  attended  with  any  un- 
usual noises  or  any  unusual  escape  of  steam,  and,  so  far  as  these 

62  McAdoo  v.  State,  136  Md  452,      was  objected  that  the  charge  failed 
111  A  476.  to  require  that  the  act  on  the  part  of 

See  also  Atlantic  Coast  Line  R.  the  horse  was  the  proximate  cause 

Co.  v.  Adams,  7  GaApp  146,  66  SE  of  the  killing,  but  "there  could  be 

494.  no   question  that   such   act   was    a 

63  Douglass  v.  Southern  Ry.  Co.,  proximate  cause,  and  there  was  no 
82  SC  71,  62  SE  15,  63  SE  5.  error  in  the  court's   assuming  the 

64Ludtke  v.   Texas  &  N.   0.  R.      fact." 
Co.  (TexCivApp),  132  SW  377.    It 
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matters  are  concerned,  the  defendants  were  not  guilty  of  failing 
to  use  ordinary  care.65 

(2)  Parties  managing  moving  trains  must  provide  a  care- 
ful lookout  in  the  direction  that  the  train  is  moving,  in  places 
where  people,  and  especially  children,  are  liable  to  be  upon  the 
track.    When  a  train  is  being  drawn  by  a  locomotive,  there  is 
always  a  lookout  and  means  of  giving  notice  and  warning  to 
travelers  on  the  track  or  in  places  of  danger  of  the  approach  of 
the  train.    When  a  train  is  being  backed,  then  the  train  is  in 
such  a  condition  or  in  such  a  position  that  other  means  of  warn- 
ing are  required  by  the  law,  and,  as  I  have  given  out  in  the 
rule,  there  must  be  some  lookout  provided,  so  that,  in  case 
parties,  especially  in  localities  where  women  and  children  are 
likely  to  be,  where  those  parties  are,  they  can  be  warned  of 
approaching  danger,  if  they  don't  see  it.CG 

(3)  The  mere  fact  that  the  traveler  is  approaching  the  track 
is  not,  of  itself  alone,  sufficient  to  require  the  engineer  to  give 
an  alarm  or  stop  his  engine,  especially  where  it  is  in  broad  day- 
light, the  engine  plainly  visible,  the  engine  bell  ringing,  the 
traveler  is  an  adult  in  apparent  possession  of  his  senses  and 
looking  in  the  direction  of  the  train.   In  such  a  case,  the  engineer 
would  have  the  right  to  assume  that  the  traveler  would  stop; 
but  he  cannot  rest  on  such  an  assumption  so  long  as  to  allow 
his  engine  to  reach  a  point  where  it  will  become  impossible  for 
him  to  control  his  train  or  give  warning  in  time  to  prevent  injury 
to  the  traveler,  supposing  the  traveler  to  continue  in  his  course.67 

(4)  It  was  the  duty  of  the  defendant,  as  its  train  approached 
Ogden  Avenue,  to  keep  a  careful  lookout  ahead,  or  in  the  direc- 
tion in  which  the  train  was  moving.  But  the  failure  of  the  per- 
sons in  charge  of  the  defendant's  train  to  constantly  look  ahead 
was  not  necessarily  negligence  or  want  of  ordinary  care.    The 
failure  of  such  persons  to  have  seen  the  plaintiff  prior  to  the 
time  he  was  injured  by  the  engine  does  not  necessarily  indicate 
that  defendant  was  negligent  or  guilty  of  any  want  of  ordinary 
care. 

Before  you  are  justified  in  finding  the  defendant  guilty  of 
a  want  of  ordinary  care  in  not  keeping  a  careful  lookout,  you 
must  find  that  the  trainmen  failed  to  exercise  that  degree  of 
care  which  men  of  ordinary  intelligence  and  prudence,  engaged  in 

"  Abbot  v.  Kalbus,  74  Wis  504,  43  67  Heddles  v.  CMcago  &  N.  W.  Ry. 

NW  367.  Co.,  77  Wis  228,  46  NW  115,  20  Am 

66  Whalen  v.  Chicago  &  N.  W.  Ry.  St  106. 
Co.,  75  Wis  654,  44  NW  849. 
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the  same  employment,  would  have  exercised  under  the  same  or 
similar  circumstances.68 

(5)  If  the  jury  find  that  after  the  engineer  discovered  the 
plaintiff  or  some  members  of  his  family  on  the  bridge  the  en- 
gineer could  not,  by  the  use  of  reasonable  and  due  care,  have 
stopped  the  train  before  the  plaintiff  was  struck,  then  it  follows 
that  the  jury  should  not  find  the  engineer  guilty  of  gross  negli- 
gence.   A  finding  to  this  effect  will  be  decisive  in  answering 
the  question  in  the  verdict.    If  the  jury  find  that  after  such 
discovery  of  the  persons  on  the  bridge  the  engineer  could  have 
stopped  the  train  by  the  use  of  due  care  in  time  to  have  pre- 
vented the  accident,   they  will   give   such  finding   its  proper 
weight  in  determining  whether  the  engineer  recklessly  and  want- 
only ran  the  plaintiff  down.69 

(6)  The  defendant  company  owed  licensees  the  duty  to  keep 
a  diligent  lookout  for  such  as  might  be  upon  the  tracks  and  to 
give  them  timely  warning  to  get  off  the  track  and  avoid  danger.70 

§  2857.    Care  in  running  trains  at  street  crossings. 

You  are  instructed  that  when  a  railroad  company  is  using 
its  right-of-way  in  a  careful  and  lawful  manner  the  employees 
in  charge  of  its  trains  have  a  right  to  presume  that  motorists 
approaching  on  streets  or  highways  which  cross  the  railroad 
track  will  proceed  carefully  and  lawfully,  and  the  railroad  com- 
pany's employees  have  a  right  to  presume  that  motorists  on  the 
highway  will  drive  with  their  cars  under  such  control  as  to  be 
able  to  stop  within  the  distance  at  which  they  can  see  objects 
ahead  [but  it  is  the  duty  of  the  railroad  company  to  keep  the 
train  under  reasonable  control,  and  the  operators  of  the  train 
have  no  right  to  assume  that  the  crossing  would  be  clear,  but 
they  must  be  vigilant  and  anticipate  the  presence  of  others  at 
the  crossing]. 

#     *     * 

[The  statutes  of  this  state  require  that  the  bell  of  the  loco- 
motive ring  continuously  while  pushing  the  cars  across  the 
street  and  failure  to  do  so,  or  to  blow  its  whistle  would  con- 
stitute negligence  on  the  part  of  the  defendant  railroad  company. 

There  is  no  requirement  in  the  Utah  law  that  the  train  crew 
set  out  flares  or  have  lights  on  the  cars  when  backing  across 
streets,  but  reasonable  care  is  required  of  the  defendant  in  such 
case,  and  it  is  for  you  to  determine  from  all  the  facts  of  the 

«8  Hughes  v.  Chicago,  St.  P.,  M.          6»Langowski  v.  Wisconsin  Cent 
&  O.  R.  Co.,  122  Wis  258,  99  NW      R.  Co.,  153  Wis  418,  141  NW  23$. 
897.  ™Haecker  v.  Chicago,  M.  &  St. 

P.  R.  Co.,  194  Wis  358,  216  NW  528. 
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case,  as  shown  by  the  evidence,  whether  or  not  the  defendant's 
employees  exercised  reasonable  care  at  this  crossing  at  the  time 
of  this  collision.]71 

§  2858.    Collisions  with  traction  engines  at  crossings. 
Michigan, 

If  you  find  from  the  evidence  that  the  defendant,  if  guilty 
of  anything,  was  only  guilty  of  ordinary  negligence,  and  was 
not  guilty  of  wilful  or  wanton  and  reckless  conduct,  your  verdict 
should  be  for  the  defendant,  as  the  rule  is  that,  if  the  plaintiff 
is  guilty  of  negligence  contributing  to  the  destruction  of  its 
property,  it  cannot  recover  unless  the  defendant  was  guilty  of 
gross  negligence,  and,  under  the  law  of  this  state,  it  is  contribu- 
tory negligence  for  a  person  to  propel  and  cross  a  railroad  track 
with  a  traction  steam  road-roller  with  a  train  of  four  wagons, 
in  all  100  feet  in  length,  and  requiring  some  minutes  to  cross, 
without  sending  a  man  up  and  down  the  track  to  flag  approaching 
cars.  Now,  gentlemen,  this  is  a  question  for  you  to  determine 
from  all  the  facts  and  circumstances  in  evidence  in  the  case. 
You  may  consider  the  evidence  in  reference  to  the  distance  at 
which  the  road-roller  could  be  seen  by  the  defendant  company ; 
the  degree  of  the  curve  in  the  track ;  the  blowing  of  the  whistle ; 
the  distance  in  which  a  car  can  be  stopped,  running  at  50  miles 
an  hour;  the  distance  the  car  was  from  the  steam-roller  when 
the  defendant  company  anticipated  or  should  have  anticipated, 
danger,  and  its  ability  or  inability  to  avoid  the  collision  if  it 
anticipated,  or  should  have  anticipated,  danger.  So  the  plaintiff 
cannot  recover  in  this  case  unless  you  find  by  the  fair  preponder- 
ance of  the  evidence,  as  above  described  to  you,  that  injury 
occurred  by  reason  of  the  gross  negligence  of  the  defendant.  But 
it  is  not  meant  that  the  motorman  must  have  actually  intended 
to  do  the  particular  wrong  complained  of.  By  gross  negligence 
is  meant  intentional  failure  to  perform  a  manifest  duty  in  reck- 
less disregard  of  the  consequences  as  affecting  the  life  or  prop- 
erty of  another,  and  also  implies  a  thoughtless  disregard  of  the 
consequences  without  the  exercise  of  any  effort  to  avoid  them. 
Unless,  therefore,  you  find  from  the  evidence  that  the  motorman 
after  he  saw  plaintiff's  steam-roller  upon  the  track,  and  when  he 

71  Hickman  v.   Union   Pacific  R.  That    part    of    the    instructions 

Co.,  117  Utah  136,  21S  P2d  650.  given  here  within  the  hrackets  was 

In  the  case  cited  plaintiff's  auto-  not  taken  verbatim  from  the  court's 

mobile  struck  the  first  of  a  train  of  instructions,  but  was  reconstructed 

cars  which  were  being  pushed  across  from  the  substance  of  that  given  by 

a  street  by  a  locomotive  traveling  the  court, 
backwards.  Judgment  on  verdict  for 
defendant  was  affirmed. 
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had  no  reason  to  believe  it  would  vacate  the  track  before  the  car 
would  reach  the  highway  crossing,  did  nothing  to  prevent  the 
collision,  but  ran  on  in  reckless  disregard  of  the  consequences, 
you  cannot  find  a  verdict  for  the  plaintiff,  and  you  must  find  for 
the  defendant.72 

Tennessee. 

If  you  find  from  the  proof  that  the  injury  would  not  have 
occurred  if  the  plaintiff  [driving  traction  engine]  had  complied 
with  the  provisions  of  the  statute  requiring  that  he  have  a  per- 
son on  the  lookout  200  yards  in  front  of  him,  then  the  plaintiff 
would  not  be  entitled  to  recover ;  but  the  mere  failure  to  have 
some  one  on  the  lookout  ahead  would  not  prevent  a  recovery  by 
plaintiff  unless  the  jury  is  of  the  opinion  that  the  injury  would 
not  have  occurred  if  plaintiff  had  had  a  lookout  200  yards  ahead 
of  his  traction  engine.73 

§  2859.    Violation  of  law  in  allowing  cars  to  block  crossing. 

It  is  a  crime  under  the  laws  of  this  state  for  any  person 
running  a  railroad  train  carrying  or  used  to  carry  freight  to 
permit  or  suffer  any  car  of  said  freight  train  to  remain  standing 
across  any  highway,  street,  alley,  or  farm  crossing,  and  a  viola- 
tion of  this  statute  would  be  negligence.  And  in  this  case,  if 
you  shall  find  that  the  defendant  did  leave  one  of  its  freight  cars 
projecting  into  Sixth  Street  so  as  to  obstruct  the  same  as  alleged 
in  the  complaint,  you  will  find  the  defendant  guilty  of  negligence, 
and  if  you  further  find  that  such  negligence  was  the  proximate 
cause  of  plaintiff's  injuries,  if  any,  without  his  fault,  your  verdict 
should  be  for  the  plaintiff,74 

§  2860.    Care  to  be  exercised  at  points  where  persons  may  be 
expected  on  tracks. 

Nebraska. 

A  railroad  company  is  bound  in  all  cases  to  exercise  reasonable 
care  to  avoid  injuring  all  persons  who  are  known  to  be,  or  who 
may  be  expected  to  be,  upon  its  tracks  or  grounds ;  and  if  you 
find  from  the  evidence  that  the  deceased  might  have  reasonably 
been  expected  to  be  on  the  main  track  of  the  defendant  in  front 
of  the  engine  that  ran  over  him,  then  it  was  the  duty  of  the 
defendant  to  use  reasonable  care  to  avoid  injuring  deceased, 
and  if  it  failed  to  use  such  reasonable  care,  it  is  liable  for  what- 

72  Good  Roads  Constr,  Co.  v.  Port          7«  Central  Indiana  R.  Co.  v.  Wish- 
Huron,  St.  C.  &  M.  C.  R.  Co.,  173      ard  (IndApp),  104  NE  593,  see  108 
Mich  1,  138  NW  320.  NE  35;  186  Ind  262,  114  NE  970. 

73  Chesapeake    &    N.   R.    Co.    v. 
Crews,  118  Tenn  52,  $®  SW  368. 
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ever  damages  resulted  to  plaintiff  as  the  proximate  result  of  such 
failure.75 

Virginia. 

The  court  instructs  the  jury  that  the  fact  that  the  railroad 
company  was  put  on  notice  that  men,  women  and  children  used 
its  road-bed  and  trestle  as  a  walkway,  and  hence  the  railroad 
employees  were  required  to  use  ordinary  care  to  look  out  for 
persons  so  using  said  road-bed  and  trestle,  does  not  require  that 
the  motorman  should  have  anticipated  that  a  person  would  be 
crawling  along  the  bridge;  and  the  jury  is  instructed  that  unless 
you  believe  from  the  evidence  that  the  motorman  could  have  dis- 
covered the  deceased  before  he  did,  in  the  exercise  of  ordinary 
care  as  defined  herein,  and  thereafter  had  a  last  clear  opportunity 
to  stop  the  railbus  and  avoid  striking  the  deceased,  then  you 
must  find  your  verdict  for  the  defendant.76 

§  2861.    Injuries  to  trespassers  on  railroad  premises. 
Kentucky. 

If  you  believe  from  the  evidence  that  J.  F.  S.,  plaintiff's  intes- 
tate, just  before  and  at  the  time  he  was  run  over  by  the  defend- 
ant's train,  was  sitting  or  lying  upon  defendant's  track  or  partly 
across  one  of  the  rails  of  said  track,  and  the  defendant  or  those 
in  charge  of  said  train,  after  it  saw  decedent  or  discovered  his 
peril,  could  not  in  the  exercise  of  ordinary  care  and  in  the  use 
of  the  means  at  its  command  have  avoided  injuring  him,  the  law 
is  for  the  defendant,  and  you  will  so  find.77 

Utah. 

If  you  find  from  the  evidence  that  the  plaintiff  quit  work  or 
resigned,  and  had  been  paid  off  and  given  the  necessary  time 
check  and  identification  by  the  S.  P.  Company  a  day  or  two 
before  the  accident,  and  had  failed  to  leave  within  a  reasonable 
time,  and  was  a  mere  loiterer  about  the  station  of  said  company, 
then  and  in  that  case  said  plaintiff  was  a  trespasser  on  the 
grounds  of  said  defendant,  and  said  defendant  owed  him  no 

75Engel  v.  Chicago,  B.  &  Q.  R.  Southern  Pacific  Co.,  41  Utah  368, 

Co.,  Ill  Neb  21,  195  NW  523.  126  P  311;  Norfolk  &  W,  R.  Co.  v. 

See  also  Southern  R.  Co.  v.  Hyde,  Carr,  106  Va  508,  56  SE  276. 

183  Ala  346,  61  S  77;  Atlantic  Coast  76  Norfolk  S.  R.  Co.  v.  Wood,  182 

Line  R.  Co.  v.  Adams,  7  GaApp  146,  Va  30,  28   SE2d  15,  affirming  ver- 

66  SE  494;  Carter  v.  Seaboard  Air  diet  and  judgment  for  plaintiff  on 

Line  Ry.  Co.,  114  SC  517,  104  SE  account  of  ten-year-old  child. 

186;  Missouri,  K.  &  T.  R.  Co.  v.  Ma-  77  Louisville    &    N.    R.    Co.    v. 

lone  (TexCivApp),  110  SW  958;  St.  Smith's  Admr.,  186  Ky  32,  216  SW 

Louis  Southwestern  R.  Co.  v.  Driver  1063. 
(TexCivApp),  137  SW  409;  Kyne  v. 
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duty  or  care  other  than  not  to  wilfully,  recklessly,  or  maliciously 
injure  him ;  and,  unless  you  find  by  a  preponderance  of  the  evi- 
dence that  they  did  so  injure  him  your  verdict  should  be  for  the 
defendant,  the  S.  P.  Company. 

*  #     * 

If  you  believe  from  the  evidence  that  at  the  time  of  plaintiff's 
injury  he  was  committing  a  trespass  by  remaining  on  the 
grounds  or  premises  of  the  defendant  more  than  a  reasonable 
time  after  quitting  work,  still,  if  you  further  find  from  the  evi- 
dence that  the  plaintiff  did  not  intend  to  commit  any  trespass, 
or  that  the  trespass  was  purely  technical  and  only  such  as  he 
might  reasonably  expect  the  defendant  would  permit  without 
any  objection,  and  that  in  fact  it  did  not  cause  any  appreciable 
annoyance  or  injury  to  the  defendant,  then  his  recovery  will  not 
be  prevented  by  reason  of  such  trespass,  provided  you  find,  by  a 
preponderance  of  all  the  evidence,  that  his  injuries  were  caused 
by  the  negligence  of  defendant  as  alleged,  and  without  negligence 
on  his  part  proximately  contributing  thereto. 

*  *     * 

If  you  believe  from  the  evidence  in  the  case  that  the  plaintiff 
had  no  legal  right  to  be  where  he  was  on  the  premises  of  the 
S.  P.  Company  at  the  time  of  the  alleged  injury,  still  no  one 
would  be  justified  in  wilfully  or  recklessly  injuring  him;  and  I 
therefore  charge  you  that  if  you  believe  from  the  evidence  that 
the  person  or  persons  having  charge  or  control  of  the  engine 
in  question,  while  so  in  the  employ  of  the  defendant  company, 
acted  in  such  a  careless  and  reckless  manner  as  would  indicate 
a  disregard  of  the  consequences  of  his  or  their  acts,  and  by 
reason  of  such  negligence  the  plaintiff  was  injured,  as  alleged 
in  his  complaint,  and  without  any  negligence  of  the  plaintiff 
proximately  contributing  thereto,  then  the  plaintiff  would  be 
entitled  to  recover  in  this  action  for  the  injuries  sustained.78 

Wisconsin. 

In  determining  what  your  answer  to  this  second  question 
should  be  the  court  instructs  that  the  words  "occasioned  in 
whole  or  in  part  by  the  want  of  a  fence"  mean  occasioned  in 
whole  or  in  part  incidentally  or  indirectly  from  the  want  of 
the  fence,  and  you  must  determine  whether  it  so  followed  from 
the  want  of  the  fence  or  whether  the  injury  followed  from  some 
new  and  independent  cause.  If  you  believe  from  the  greater 
weight  of  the  evidence  that  plaintiff's  injury  incidentally  or  in- 
directly followed  from  the  want  of  the  fence,  and  that  the  injury 

78  Hern  v.   Southern  Pacific   Co., 
29  Utah  127,  81  P  902. 
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did  not  follow  from  any  new  and  independent  cause,  your  answer 
to  the  second  question  will  be  "Yes." 

On  the  other  hand,  if  you  believe  from  the  greater  weight  of 
the  evidence  that  plaintiff,  after  he  commenced  to  walk  along  the 
tracks  of  the  defendant,  failed  to  exercise  any  care  for  his  own 
safety,  then  his  conduct  after  he  reached  the  tracks  was  reck- 
less and  beyond  inadvertence,  and  constituted  a  new  and  inde- 
pendent cause  adequate  to  stand  as  the  sole  cause  of  the  injury, 
and  you  will  then  answer  the  second  question  "No."79 

§  2862.     Injuries  to  trespassers  riding  on  engines. 

If  you  believe  from  the  evidence  in  this  case  that  just  prior 
to  the  accident,  which  resulted  in  the  death  of  R.  H.,  that  the 
said  R.  H.  was  riding  on  the  engine  of  defendant  by  standing  on 
the  steps  and  holding  to  the  handholds  on  said  engine,  and  that 
the  engineer  and  fireman  on  said  engine  knew  of  his  presence 
there,  and  that  when  the  said  R.  H.  dismounted  from  said  engine 
he  stepped  backward  on  the  main  line  of  defendant,  immediately 
in  front  of  a  moving  caboose  with  one  or  more  box  cars  attached 
thereto,  and  that  the  brakeman  on  said  caboose  in  the  exercise  of 
ordinary  care  discovered  said  deceased  upon  said  main  line  of 
defendant  in  a  place  of  peril,  but  that  the  distance  from  the  place 
of  the  caboose  at  the  time  said  brakeman  so  discovered  said  R.  H. 
was  so  short  that  it  was  impossible  to  prevent  injuring  him, 
by  the  use  of  ordinary  care  in  the  use  of  the  means  at  hand  to 
avoid  injuring  the  said  R.  H.,  if  you  believe  he  did  exercise  such 
care,  then  your  verdict  will  be  for  the  defendant.80 

§  2863.    Injuries  to  persons  loading  or  unloading  cars. 

The  court  instructs  the  jury  that  if  they  believe  from  all  the 
evidence  that  the  defendant  railway  company  furnished  G.  R  the 
car  in  which  the  plaintiff  was  at  work  for  the  purpose  of  loading 
and  shipping  tan  bark,  or  permitted  said  car  to  be  so  used,  and 
that  the  plaintiff  under  his  employment  to  help  load  tan  bark  on 
said  car  was  engaged  in  his  duties  of  preparing  said  car  for 
shipment  of  said  tan  bark,  and  that  while  so  engaged  the  de- 
fendant by  its  employees  carelessly  and  negligently  ran  one  or 
more  cars  against  or  carelessly  or  negligently  permitted  the 
same  to  run  into  or  against  the  car  in  which  the  plaintiff  was 
so  engaged,  and  thereby  inflicted  personal  injury  upon  the  plain- 
tiff, then  they  will  find  for  him  such  a  reasonable  sum  in  dam- 
ages, if  any,  as  they  may  believe  from  the  evidence  he  has  sus- 

79Berndl  v.  Director  General  of  80St.  Louis  Southwestern  R.  Co. 
Railroads,  177  Wis  210,  188  NW  81.  v.  Hunt,  45  TexCivApp  401,  100  SW 

968, 
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tained  in  efforts  to  get  cured,  including  any  expense  that  it  is 
reasonably  certain  he  will  hereafter  necessarily  incur,  if  any, 

not  exceeding  $ ;  also  the  fair  value  of  the  time  lost  by 

him,  if  any,  or  which  it  is  reasonably  certain  he  will  hereafter 
lose,  if  any ;  and  a  fair  compensation  for  the  mental  and  physical 
suffering,  if  any,  endured  by  him  or  which  it  is  reasonably  cer- 
tain he  will  endure;  also  for  the  permanent  reduction  of  his 
power  to  earn  money,  not  exceeding  $ .8 ' 

§  2864.    Injuries  to  persons  at  work  on  premises  of  others. 

If  you  find  and  believe  from  the  evidence  that  plaintiff,  G.  S., 
was,  on  the  occasion  in  question,  at  work  in  the  premises  of 
the  defendant,  the  S.  L.  Car  Co.,  in  the  construction  of  a  shed, 
and  engaged  with  other  employees  of  B.  &  R.  in  hoisting  or 
raising  a  wooden  girder  to  the  top  of  some  posts  forming  part 
of  the  framework  of  said  shed,  and  that  plaintiff  was  at  the 
time,  standing  on  a  piece  of  wood  nailed  at  or  near  the  top  of 
one  of  said  posts ;  and  if  you  further  find  and  believe  from  the 
evidence  that  the  defendant,  the  S.  L.  Car  Co.,  at  the  time,  main- 
tained a  private  railroad  track  and  operated  an  electric  car 
thereon  near  to  the  post  on  which  the  plaintiff  was  at  the  time 
engaged ;  and  if  you  further  find  and  believe  from  the  evidence 
that  while  the  plaintiff  and  his  fellow  workmen  were  engaged 
in  hoisting  said  girder  by  ropes  and  other  means,  and  while  the 
same  was  in  mid-air  alongside  of  the  said  post,  the  end  thereof 
to  the  north  projected  beyond  the  post  on  which  the  plaintiff 
was  standing  and  toward  the  said  railroad  track  of  the  defendant, 
and  that  while  said  girder  was  in  said  position,  and  without  any 
fault  or  negligence  on  the  part  of  the  plaintiff  or  his  fellow 
workmen  engaged  with  him  in  the  said  work,  the  said  girder 
was  struck  by  the  said  electric  car  of  the  defendant,  and  that 
it  was  so  struck  by  reason  of  the  carelessness  or  negligence  of 
the  servant  of  said  defendant  then  and  there  having  charge  and 
control  of  said  car ;  and  if  you  further  find  and  believe  from  the 
evidence  that  as  the  consequence  of  such  striking  of  said  girder, 
the  post  on  which  the  plaintiff  was  at  work  was  struck  by  said 
girder  and  knocked  to  the  ground,  and  that  plaintiff  was  thrown 
to  the  ground  on  account  thereof,  and  sustained  the  injuries  com- 
plained of,  then  you  should  find  a  verdict  in  favor  of  the  plain- 
tiff.82 

8 1  Chesapeake  &  0.  Ky.  Co.  v.  Missouri,  K.  &  T.  E.  Co.  v.  Morin 

Plummer,  143  Ky  97,  136  SW  159.  (TexCivApp),  144  SW  1191. 

See  also  Chesapeake  &  0.  Ry.  Co.  82  Sack  v.  St.  Louis  Car  Co.,  112 

v.  Conley,  136  Ky  601,  124  SW  861;  MoApp  476,  87  SW  79. 
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§  2865.    Injuries  caused  by  escaping  steam. 

The  court  instructs  the  jury  that  the  plaintiff  must  establish 
by  a  preponderance  of  the  evidence  that  the  escape  of  steam  from 
the  engine  at  the  time  and  place  and  under  the  circumstances 
shown  by  the  evidence  was  the  result  of  some  act  or  omission 
of  an  employee  or  employees  of  the  defendant  company  which 
such  employee  or  employees  could  have  controlled.  Before  you 
are  warranted  in  finding  for  the  plaintiff  in  this  case,  it  must 
appear  from  the  evidence  not  only  that  the  steam  was  permitted 
to  escape  from  the  engine,  and  that  the  escape  of  such  steam 
was  a  matter  under  the  control  of  the  employees,  but  it  must 
be  shown  further  that  the  escape  of  such  steam  at  the  time 
and  place  and  under  the  circumstances  shown  by  the  evidence 
was  both  unusual  and  unnecessary,  or  that  it  was  recklessly  and 
wantonly  done,  or  with  the  intention  of  frightening  plaintiff's 
team.  You  are  further  instructed  that  the  defendant  railway 
company  has  the  right  to  operate  its  railroad  and  make  the 
usual  noises  and  permit  the  usual  escape  of  steam  from  its 
engine  which  are  incident  to  the  use  of  such  engine.  The  court 
further  instructs  you  that  negligence  upon  the  part  of  the 
defendant  company  cannot  be  inferred  from  the  mere  fact  that 
this  accident  happened,  nor  from  the  fact  that  steam  escaped 
or  was  permitted  to  escape  from  the  engine.  The  plaintiff  must 
further  show  that  the  escape  of  steam  at  the  time  and  place,  and 
under  the  circumstances  shown  by  the  evidence  in  the  case, 
was  not  in  the  exercise  of  ordinary  care  and  prudence.83 

§  2866.    Frightening  horses  by  operation  of  train. 

Arkansas. 

If  you  find  from  the  testimony  in  this  case  that  at  the  time 
the  engineer  sounded  the  whistle,  as  alleged  in  the  complaint, 
he  did  not  know  that  d's  horse  was  frightened,  or  if  you  find 
from  the  testimony  that  at  the  time  the  horse,  although  previ- 
ously frightened,  was  apparently  under  the  control  of  C.,  then 
it  was  not  the  duty  of  the  engineer  to  abstain  from  sounding 
the  whistle  as  required  by  law,  and  the  defendant  would  not  be 
liable,  unless  you  find  that  the  fireman  had  knowledge  of  the 
danger,  and  that  it  was  his  duty  to  notify  the  engineer  not  to 
blow  the  whistle,  and  he  failed  to  so  notify  Mm.84 

Michigan. 

Was  the  plaintiff's  horse  in  the  position  as  claimed,  and  was 
the  whistle  of  the  locomotive  blown  while  it  was  directly  upon 

83  Hickey  v.  Rio  Grande  Western  See  also  Newsome  v.  Louisville  & 
R.  Co.,  29  Utah  392,  S2  P  29.  N.  R.  Co.,  20  AlaApp  349,  102  S  £1. 

*4Choctaw,   0.  &  G.   R.   Co.  v. 
Coker,  89  Ark  270,  116  SW  216. 
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the  crossing,  as  claimed;  and,  if  so,  was  the  blowing  of  that 
whistle  the  proximate  cause  of  injury  received,  or  the  frighten- 
ing of  the  horse  which  caused  the  injury  to  the  plaintiff;  was 
the  plaintiff  injured,  and  did  he  sustain  damages  because  of  that 
injury;  and  was  the  plaintiff  free  from  contributory  negligence? 
These  are  questions  you  must  find.35 

Texas. 

If  you  find  and  believe  from  the  evidence  that  the  plaintiff 
was  injured  by  reason  of  the  defendant's  engine  emitting  or 
"popping  off"  steam  as  it  passed  over  the  crossing  in  front  of 
the  team  behind  which  plaintiff  was  riding  and  traveling  at  the 
time  of  the  accident,  and  frightening  the  said  team  behind  which 
the  plaintiff  was  riding  at  the  time  of  the  accident,  but  if  you 
further  believe  that  such  emission  or  "popping  off "  of  steam  was 
not  occasioned  by  the  engineer,  or  by  any  of  defendant's  em- 
ployees in  charge  of  its  engine  at  the  time,  but  that  such  emis- 
sion or  "popping  off"  of  steam  was  occasioned  merely  by  the 
escape  of  steam  through  a  proper,  usual,  and  necessary  appa- 
ratus for  the  escape  of  an  excess  of  steam,  and  that  such  noise 
or  emission  or  "popping  off"  of  steam  was  usual  and  incident 
to  the  use  of  its  engine  while  under  the  proper  amount  of  steam, 
and  used  in  its  ordinary  manner,  then  you  will  find  for  the 
defendant,  provided  you  believe  that  such  emission  or  "popping 
off"  of  steam  was  the  sole  cause  of  the  fright  of  the  team  or 
plaintiff's  injuries,  if  any.86 

Wisconsin, 

(1)  The  fact  that  this  team  may  have  once  before  run  away, 
or  was  easily  frightened,  was  not  contributory  negligence  on 
the^part  of  the  plaintiff  unless  the  jury  find  that  a  person  of 
ordinary  care  and  prudence  would  not  drive  such  a  team  over 
this  railroad  crossing  under  all  the  circumstances  in  this  case, 
which  is  a  question  for  you  to  determine  from  the  evidence.87 

(2)  The  defendant  or  its  motorman  cannot  be  deemed  negli- 
gent in  controlling  and  operating  a  car  merely  because  horses 
become  frightened  by  reason  of  the  ordinary,  usual  noises  inci- 
dent to  ^the  moving  and  operating  of  cars,  or  because  horses  be- 
come frightened  by  sight  of  the  street  car,  or  by  necessary  sound- 
ing of  a  gong  on  the  car  in  the  ordinary,  usual  manner,  or 
because  horses  become  frightened  at  the  usual,  ordinary  speed 

88  Kosnicld  v.  Pere  Marquette  R.  See  also  Webb  v.  Commonwealth, 

Co.,  217  Mich  245,  184  NW  454,  186  137  Va  833,  120  SE  155. 

NW  493-  87  Kalbus  v.  Abbot,  77  Wis  621, 

86  Texas  &  P.  R.  Co.  v.  Hemphill,  46  NW  810. 
58  TexCivApp  232,  125  SW  340. 
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of  the  car  while  it  is  moving,  being  operated  with  reasonable 
and  ordinary  care,  along  its  track.  .  .  .  Ordinary  care  does 
not  require  that  the  motorman  in  charge  of  a  street  car  shall 
stop  a  street  car  or  slow  it  up  merely  because  a  team  traveling 
on  a  street  shies  or  shows  signs  of  uneasiness.  .  .  .  Yet 
if  it  is  reasonably  apparent  to  the  motorman  that  the  team  of 
the  traveler  on  the  street  has  either  gotten  beyond  the  control 
of  the  driver  or  is  about  to  get  beyond  his  control,  so  that  it  is 
apparent  that  an  injury  and  damage  is  probable  and  reasonably 
certain  if  he,  the  motorman,  does  not  slow  up  or  stop  his  car 
or  put  it  under  control,  then  you  may  find  that  ordinary  care 
would  require  the  motorman  under  such  circumstances  to  either 
slow  up  or  stop  the  car  or  place  it  under  control,  if  the  circum- 
stances permit,  and  that  if  he  fails  to  do  so  he  may  be  deemed 
not  to  have  exercised  ordinary  care,  provided  always  that  you 
are  satisfied  an  ordinarily  prudent  person  would  ordinarily  so  do 
under  the  same  or  similar  circumstances.88 

§  2867.    Injuries  from  mail  cranes. 

If  you  believe  from  the  evidence  that  the  defendant  company 
had  constructed  its  main  line  and  siding  in  a  careful  and  reason- 
able way  for  the  conduct  of  its  business  and  safety  of  its  em- 
ployees and  passengers,  and  others  properly  using  said  sidings, 
and  in  the  way  usual  by  all  railroads,  before  a  contract  was 
made  with  the  post-office  department  to  carry  mail  on  its  trains, 
and  that  the  officials  of  the  post-office  department  designated 
the  plans  for  constructing  a  mail  crane  at  Paden  City,  and  that 
it  was  properly  constructed  at  such  place  and  was  used  with 
safety  for  years,  the  mere  fact  that  there  may  have  been  points 
along  the  line  where  an  extended  mail  arm  or  catcher  from  a 
postal  car  would  interfere  with  freight  or  other  cars  on  the  sid- 
ing near  the  glass  house  does  not  show  negligence  on  the  part 
of  the  defendant  if  ordinary  prudence  of  said  defendant's  officials 
in  operating  their  road  did  not  disclose  to  them  that  there  would 
be  danger  at  such  point  where  mail  was  to  be  caught ;  as  a  matter 
of  law  it  cannot  be  expected  that  main  tracks  and  sidings  must 
be  constructed  on  railroads  so  that  a  mail  catcher  from  passing 
postal  cars  will  never  strike  a  car  on  such  side-track,  but  it  is 
required  that  reasonable  space  shall  be  kept  clear  in  approaching 
the  said  mail  crane  from  either  direction  along  the  line  of  said 
road ;  and,  if  reasonable  clearance  was  provided  for  the  siding  at 
Paden  City  and  said  siding  was  so  far  removed  from  the  mail 
crane  as  in  no  reasonable  way  to  cause  danger  of  interference 

88  Gould  v.  Merrill  Ry.  &  Lighting 
Co.,  139  Wis  433,  121  NW  161. 
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with  a  car  on  such  siding  and  said  railroad  company  were  not 
otherwise  negligent,  you  must  find  for  the  defendant.89 

§  2868.    Collision  between  trains  at  crossings. 

The  law  requires  that  all  trains  upon  any  railroad  in  the 
state  of  Illinois  which  crosses  or  intersects  or  is  crossed  by 
any  other  railroad,  upon  the  same  level,  shall  be  brought  to 
a  full  stop  at  a  distance  not  less  than  200  feet  nor  more  than 
800  feet  from  the  point  of  intersection  or  crossing  of  such  road. 
And  if  you  find  from  the  evidence  that  the  train  of  the  C.  &  N. 
W.  Railway  Company,  under  the  charge  of  the  deceased,  as  con- 
ductor of  said  train,  was  not  brought  to  a  full  stop  at  a  dis- 
tance of  more  than  200  feet  from  the  crossing  of  the  tracks  of 
the  C.,  M.  &  S.  P.  Railway  Company,  and  if  you  further  believe, 
from  the  evidence,  that  the  failure  to  stop  said  train  at  said 
distance  from  said  crossing  contributed  to  the  injury  complained 
of,  or  if  you  believe,  from  the  evidence,  that  had  said  train  been 
brought  to  a  full  stop  at  said  distance  from  said  crossing  the 
collision  would  have  been  avoided,  then  you  must  find  for  the 
defendant,  the  C.,  M.  &  S.  P.  Railway  Company.90 

§  2869.    Care  after  discovery  of  perilous  position  of  person  on 
track. 

The  plaintiff's  intestate,  it  is  admitted,  was  upon  the  bridge 
of  the  defendant  company.  He  was  himself  negligent  in  being 
there.  He  was  a  trespasser.  Under  those  circumstances  the 
company,  or  its  employees,  who  conducted  its  train,  owed  him 
no  duty  until  they  discovered  him  in  peril,  if  he  was.  When 
they  did  discover  him  in  peril,  if  he  was  in  peril,  they  owed 
to  him  the  duty  not  to  wantonly  injure  him.91 

§  2870.    Right  of  engineer  to  assume  person  on  or  approaching 
track  will  act  to  avoid  injury. 

Alabama. 

An  engineer  or  fireman  in  control  of  a  locomotive  is  entitled 
to  assume  that  an  apparently  competent  person  driving  an 

89  Baltimore  &  0.  R.  Co.  v.  Hos-  30  KyL  469,  99  SW  293;  Chesapeake 
kinson,  211  F  574.  &   0.   R.    Co.   v.    Montjoy's   Admr., 

90  Chicago  &   N.  W.  Ry.   Co.  v.  148  Ky  279,  146  SW  371;  Louisville 
Snyder,  117  111  376,  7  NE  604.  &  N.  R.  Co.  v.  Allen,  153  Ky  252,  154 

9 'Chesapeake  &  0.  R.  Co.  v.  SW  1095;  Sandberg  v.  Great  North- 
Hawkins,  187  P  568.  ern  R.  Co.,  175  Minn  2SO,  220  NW 

See  also  Southern  R.  Co.  v.  Mont-  949;  Baker  v.  Norfolk  &  S.  R.  Co., 

gomery,  229  Ala  456,  157  S  854;  144  NC  36,  56  SE  553;  Texas  Cent. 

Denbeigh  v.  Oregon- Washington  R.  R.  Co.  v.  Dumas  (TexCivApp),  149 

&  Nav.  Co.,  23  Idaho  663,  132  P  SW  543;  Morton's  Exr.  v.  Southern 

112;  Prince  v.  Illinois  Cent.  R.  Co.,  R,  Co.,  112  Va  398,  71  SE  561. 
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automobile  towards  a  crossing  and  in  the  clear  of  the  track  will 
stop  before  he  reaches  the  track,  and  the  engineer  or  fireman 
is  under  no  duty  to  stop  or  slacken  the  speed  of  that  locomotive 
until  it  becomes  reasonably  apparent  to  such  engineer  or  fireman, 
inihe  exercise  of  reasonable  care,  that  such  person  is  about  to 
drive  such  automobile  on  or  dangerously  near  the  track.92 

Arkansas. 

Where  an  engineer  sees  a  boy  or  boys  upon  the  railroad  track 
ahead  of  the  train  and  sounds  the  whistle  to  warn  them  of  the 
approach  of  the  train,  he  has  a  right  to  presume,  until  their 
actions  indicate  the  contrary,  that  they  will  heed  said  alarm 
and  get  off  the  track  in  time  to  prevent  being  struck  by  the 
train.93 

Kentucky. 

If  the  plaintiff  was  walking  between  the  tracks,  and  in  a 
position  where  he  was  not  in  danger,  the  defendant  was  not 
required  to  anticipate  that  he  would  put  himself  in  a  position 
of  peril,  but  had  the  right  to  assume  that  he  would  keep  out  of 
danger,94 

Missouri. 

If  you  find  that  the  decedent,  J.,  was  in  a  place  of  safety  before 
he  stepped  onto  the  track  and  when  the  engineer  first  discovered 
him,  then  the  engineer  had  the  right  to  presume  that  he  would 
not  go  on  the  track  in  front  of  an  approaching  train,  and  the 
engineer  was  not  required  to  make  any  effort  to  stop  said  train 
until  he  discovered  that  said  J.  intended  to  or  was  starting  to 
go  onto  the  track.  And  the  engineer  had  the  right  to  presume 
that  the  said  J.  possessed  reasonable  intelligence  sufficient  to 
avoid  danger,  in  the  absence  of  evidence  that  the  engineer  knew 
the  said  J.  was  mentally  deranged  or  of  unsound  mind.95 

North  Carolina. 

The  law  is  different  as  to  a  dumb  animal  and  a  human  being, 
because  of  the  intelligence  of  the  human  being.  If  a  human 
being  is  upon  or  near  a  track,  and  apparently  in  possession  of 
his  senses,  the  engineer  is  justified  in  assuming  that  such  person 

92  Johnson  v.  Louisville  &  K  R.         94  Boulden  v.  Louisville  &  N.  R. 
Co.,  203  Ala  86,  82  S  100.  Co.  (Ky),  112  SW  936. 

See  also  Southern  R.  Co.  v.  Sutton,  95  Jackson  v.  Kansas  City,  Ft,  S. 

179    F    471;    Southern    R.    Co.    v.  &  M.  R.  Co.,  157  Mo  621,  58  SW  32, 

Wright,    207    Ala    411,    92    S    654;  80  Am St  650. 

Central  of  Georgia  R.  Co.  v.  Graham,  See  also  Spillane  v.  Missouri  Paci- 

220  Ala  645,  127  S  213.  fie  Ry.  Co.,  135  Mo  414,  37  SW  198, 

93  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  58  AmSt  580. 
Scott,  102  Ark  417, 144  SW  917. 
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will  use  his  faculties  for  his  own  safety  and  get  out  of  the  way, 
and  he  would  not  be  required  to  stop  or  slack  his  speed.96 

Texas. 

If  you  find  that  deceased  was  in  peril,  and  such  peril  was 
discovered  by  the  servants  operating  the  ballast  car  and  engine, 
then  said  servants  had  the  right  to  presume  that  said  deceased 
would  get  off  the  track  unless  it  became  apparent  to  them  he 
would  not  do  so.  Now  if  you  find  that  defendant,  through  the 
servants  operating  the  engine  and  ballast  car,  saw  deceased  on 
the  track,  and  in  danger,  and  "they  warned  him,  and  you  fail 
to  find  said  servants  realized  that  he  would  not  get  off  the 
track  or  out  of  the  way  in  time  by  the  exercise  of  ordinary  care 
to  have  avoided  injuring  him,  after  such  warning,  you  will  find 
for  the  defendant.97 

Wisconsin. 

(1)  'Trainmen  have  a  right  to  assume  that  travelers  on  a 
highway  approaching  a  railroad  track  will  look  and  listen  and 
that  they  will  not  go  onto  the  track  into  danger  when  it  is  appar- 
ent that  a  train  is  approaching,  and  they  are  entitled  to  continue 
in  that  assumption  until  the  contrary  becomes  apparent."98 

(2)  "The  engineer  is  not  obliged  to  check  his  speed  or  stop 
his  train  every  time  he  sees  a  vehicle  approaching  which  appears 
to  be  under  control.    The  engineer  has  a  right  to  assume  that 
travelers  on  a  highway  approaching  a  railroad  track  will  look 
and  listen,  up  to  the  last  opportunity  before  entering  upon  the 
track,  to  ascertain  whether  a  train  is  approaching  from  either 
direction,  and  that  they  will  not  go  on  the  track  into  danger 
when  it  is  apparent  that  a  train  is  approaching,  and  he  is  entitled 
to  continue  in  that  assumption  until  the  contrary  becomes  appar- 
ent to  a  person  exercising  ordinary  care,  in  the  position  of  the 
engineer.99 

§  2871.    Right  of  engineer  to  assume  driver  of  automobile  will 
stop  before  reaching  track. 

An  engineer  or  fireman  in  control  of  a  locomotive  is  entitled 
to  assume  that  an  apparently  competent  person  driving  an  auto- 
mobile towards  a  crossing  and  in  the  clear  of  the  track  will  stop 

96  Stewart  v.  North  Carolina  R.         9SRoswell  v.  Chicago,  M.,  St.  P. 
Co.,  136  NC  385,  48  SE  793.  &  P.  Ry.  Co.,  240  Wis  507,  2  NW2d 

97  Pecos  &  N.  T.  R.  Co.  v.  Rosen-      215. 

bloom   (TexCivApp),  141  SW  175.  "  Bellrichard  v.  Chicago  &  N.  W. 

See  also  Texas  &  P.  R.  Co.  v.  Pat-      Ry.  Co.,  247  Wis  569,  20  NW2d  710. 
terson,  46  TexCivApp  292,  102  SW 
138. 
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before  he  reaches  the  track,  and  the  engineer  or  fireman  is  under 
no  duty  to  stop  or  slacken  the  speed  of  that  locomotive  until  it 
becomes  reasonably  apparent  to  such  engineer  or  fireman,  in 
the  exercise  of  reasonable  care,  that  such  person  is  about  to 
drive  such  automobile  on  or  dangerously  near  the  track.1 

§  2872.    Duty  of  engineer  where  signals  not  heard  or  heeded. 
Kentucky. 

Those  in  charge  of  defendant's  engine  were  under  no  duty 
to  stop  or  check  it  unless  the  conduct  of  the  plaintiff,  when 
they  saw  or  by  the  exercise  of  ordinary  care  could  have  seen 
him,  was  such  as  to  lead  an  ordinarily  prudent  person  to  believe 
that  he  did  not  know  of  the  approach  of  the  engine  and  intended 
to  go  or  to  remain  upon  the  track,  but  it  was  their  duty  to  make 
an  effort  to  stop  the  engine  when  they  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  that  fact,  if  you  believe  it  to 
be  a  fact  from  the  evidence  in  this  case.2 

Minnesota. 

If  you  should  find  from  the  testimony  that  the  engineer  did 
discover  the  plaintiff  when  the  train  or  engine  was  some  100 
or  150  feet  west  of  the  crossing,  and  that  he  discovered  that  the 
plaintiff  at  the  same  time  was  not  observing  the  train,  and 
apparently  did  not  see  or  notice  the  train,  but  was  approaching 
the  railway  track  and  crossing  as  if  unconscious  of  the  approach 
of  the  train,  then  it  would  be  the  duty  of  the  engineer  to  immedi- 
ately give  signals  of  warning  that  he  might  make  known  to  her, 
if  possible,  the  near  approach  of  the  train.  And  if  you  find  that 
condition  of  things,  and  he  did  not  do  so  immediately,  it  would 
be  negligence  on  the  part  of  the  engineer  and  the  defendant,  as 
the  engineer  was  its  servant.3 

Montana. 

If  you  find  that  the  defendant  F.  saw  the  deceased  upon 
the  track,  and  saw  that  for  any  reason  he  was  not  making  an 
effort  to  leave  it  after  the  usual  warning  of  the  approach  of  the 
train  had  been  given  by  blowing  the  whistles,  and  he  could,  by 
the  exercise  of  all  reasonable  care  after  he  recognized  or  ought 
in  the  exercise  of  reasonable  care  to  have  recognized  that  the 
deceased  was  apparently  oblivious  of  his  danger,  have  stopped  the 
train  in  time  to  have  avoided  striking  him,  the  negligence  of  the 
deceased  in  going  upon  the  track,  or  in  not  leaving  it  after  being 
warned,  will  not  prevent  a  recovery  in  this  case.4 

1  Johnson  v.  Louisville  &  N.  R.  3  Weiss  v.  Great  Northern  R.  Co., 
Co.,  203  Ala  86,  82  S  100.  119  Minn  355, 138  NW  423. 

2  Bauer  v.  Illinois  Cent  R.   Co.,  4  Neary  v.  Northern  Pacific  R.  Co.? 
156  Ky  183,  160  SW  933.  41  Mont  480,  110  P  226, 
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§  2873.    Fires  caused  by  locomotives. 
Alabama. 

(1)  If  you  are  reasonably  satisfied  from  the  evidence  in  this 
case  that  the  building  was  set  on  fire  by  the  engine  of  the  rail- 
road company,  then  you  will  return  your  verdict  in  favor  of  the 
plaintiff,  unless  the  defendant  has  reasonably  satisfied  you  from 
the  evidence  in  the  case  that  the  engine  was  not  improperly 
constructed,  nor  in  defective  condition  as  regards  the  throwing 
of  sparks  of  fire,  and  that  the  same  was  skilfully  handled  as 
regards  the  throwing  of  sparks. 

*     *     * 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiiFs  building  was  set  on  fire  by  sparks  or 
coals  from  the  defendant's  engine,  and  that  said  sparks  or  coals 
were  emitted  or  dropped  from  said  engine,  either  because  of  the 
defective  condition  or  improper  construction  of  said  engine,  or 
because  of  the  negligent  handling  or  management  of  said  engine, 
they  will  return  a  verdict  for  the  plaintiff,  J.  W.  S.B 

(2)  The  right  of  a  railroad  company  to  run  on  its  road 
engines  and  trains  propelled  by  steam,  an  agent  generated  by 
fire,  does  not  make  the  company  liable  for  damages  resulting 
from  fires  communicated  by  its  engines,  in  the  absence  of  negli- 
gence ;  the  sole  right  of  action  in  such  cases  is  based  upon  negli- 
gence, and,  if  it  reasonably  appears  from  the  evidence  that  there 
has  been  no  negligence,  there  cannot  and  ought  not  to  be  any 
recovery  against  the  railroad  company.6 

Colorado. 

If  you  find  from  the  evidence  that  the  defendant  stored  and 
kept  in  the  depot  at  Red  Hill  giant  powder  or  cartridges  or  other 
inflammable  and  combustible  materials,  when  said  depot  building 
was  defective  and  unsafe  for  the  storage  and  keeping  of  such 
materials,  and  that  defendant  was  aware  of  such  facts,  or  that 
the  defendant  did  not  keep  the  same  with  the  vigilance  aiid 
care,  and  in  the  charge  of  such  careful  and  proper  servants, 
as  a  prudent  man  would  have  done  with  the  same  kind  of  sub- 
stances, and  that,  by  reason  thereof,  the  said  depot  building 
;was  burned,  and  the  said  giant  powder  and  other  substances 

5  Alabama  Great  Southern  R.  Co.  6  Bessemer  Feed  Mills  v.  Alabama 
v.  Sanders,  145  Ala  449,  40  S  402.  Great  Southern  R.  Co.,  217  Ala  446, 

See  also  McFarland  v.  Mississippi      116  S  796. 

River  &  B,  T,  R,  Co,,  175  Mo  422,         See  also  Southern  R.  Co.  v.  John- 
75  SW  152;  Phillips  v.  Durham  &      ston,  22  AlaApp  629,  118  S  680. 
C.  R.  Co.,  138  NC  12,  50  SE  462,  3 
AnnCas  384;  Wick  v.  Tacoma  East- 
ern R.  Co.,  40  Wash  408,  82  P  711. 
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exploded  and  destroyed  the  property  of  plaintiff  by  fire  or  other- 
wise, they  should  find  for  the  plaintiff 7 

Iowa. 

(1)  The  burden  of  proof  in  this  case  is  upon  the  plaintiff, 
and  before  it  can  recover  it  must  establish  by  the  greater  weight 
or  preponderance  of  the  evidence  that  the  fire  in  question  was 
caused  by  the  escape  of  sparks  or  fire  from  an  engine  operated 
by  the  defendant  company,  or  its  employees.    If  it  has  so  shown, 
then  the  plaintiff  would  be  entitled  to  recover  unless  the  defend- 
ant has  established  by  the  greater  weight  or  preponderance  of 
the  evidence  that  it  was  not  guilty  of  negligence  in  any  of  the 
respects  alleged  in  the  petition,  as  hereinbefore  set  out.8 

(2)  In  determining  whether  or  not  the  fires  in  question, 
or  either  of  them,  was  started  by  sparks  emitted  from  the 
switch  engine  in  question,  you  may  and  should  consider,  so 
far  as  shown  by  the  evidence,  the  other  causes,  if  any,  from 
which  said  fire  or  fires  might  have  originated.9 

Ohio. 

If  you  find  by  a  preponderance  of  the  evidence  that  the  fire 
which  damaged  the  tugs  and  dredges  originated  on  Dredge 
No.  3,  and  that  Dredge  No.  3  was  at  the  time  located  on  lands 
adjacent  to  lands  of  the  defendants,  that  said  fire  was  caused 
in  whole  or  in  part  by  sparks  from  an  engine  passing  over  the 
railroad  of  the  defendants,  that  said  fire  burned  property  of  the 
plaintiffs,  that  said  fire  caused  the  plaintiffs  to  suffer  loss  or 
damage,  then  your  verdict  must  be  for  the  plaintiffs. 

If  you  find  by  a  preponderance  of  the  evidence  that  the  plain- 
tiffs suffered  loss  or  damage  from  a  fire  originating  on  a  dredge 
of  the  plaintiffs  located  on  lands  adjacent  to  the  lands  of  the 
defendants,  caused  in  whole  or  in  part  by  sparks  from  an  engine 
passing  over  the  railroad  of  the  defendants,  then  you  are  in- 
structed that  your  verdict  must  be  for  the  plaintiffs  even  though 
the  defendants,  or  either  of  them,  did  exercise  due  care  in  equip- 
ping and  operating  their  engines.10 

7  Denver,  S.  P.  &  P.  R.   Co.  v.          ^Ferber   v.    Great   Nortkeni    R. 
Conway,  8  Colo  1,  5  P  142,  54  Am      Co,,  205  la  291,  217  NW  880. 

Rep  537.  See  also  Firm  Lbr.  Co.  v.  Davis, 

8  Howard  &  Harper  v.  Chicago,  B.      129  Miss  259,  92  S  65. 

&  Q.  R.  Co.,  196  la  1378,  195  NW          *°Breymann  v.  Pennsylvania,  0. 
153,  &  D.  R.  Co.,  43  OhApp  473,  183  NE 

See  also  West  v.  Chicago  &  N.  W.      771. 
Ry.  Co.,  77  la  654,  35  NW  479,  42 
NW  512. 
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Texas. 

If  you  believe  from  a  preponderance  of  the  evidence  that  the 
fire  which  destroyed  the  property  described  in  plaintiff's  petition 
was  directly  and  proximately  caused  and  occasioned  by  sparks 
emitted  from  one  of  the  defendant's  switch  engines,  as  alleged 
in  plaintiff's  petition,  you  will  return  a  verdict  for  plaintiffs,  un- 
less you  further  believe  from  the  evidence  that  defendant  exer- 
cised ordinary  care  on  said  occasion  to  have  said  engine  provided 
with  one  of  the  best  and  more  approved  kind  of  appliances  in 
use  by  railway  companies  for  preventing  the  escape  of  fire  from 
railway  engines;  that  defendant  exercised  ordinary  care  to  see 
that  said  appliances,  if  there  were  such,  were  in  reasonably  good 
repair  and  condition  on  said  occasion  to  prevent  the  escape  of 
fire  from  said  engine  and  that  said  engine  was  on  said  occasion 
handled  with  ordinary  care  and  skill  to  prevent  the  escape  of 
fire,  or  unless  you  find  in  defendant's  favor  on  the  issue  of  con- 
tributory negligence. l ! 

Wisconsin. 

(1)  If  the  jury  found  from  the  evidence  that  the  engine  set 
a  fire  on  the  track  of  the  roadway  on  the  day  named,  adjoining 
the  premises  of  the  plaintiff,  and  that  the  servants  of  the 
defendant  in  charge  of  such  engine  and  train  knew  such  fire 
to  be  so  set  and  kindled,  then  the  servants  of  the  company  were 
bound  to  use  ordinary  care  and  diligence  to  extinguish  such  fire ; 
and  if  the  servants  of  the  defendant  knew  the  fire  was  so  set  at 
or  about  the  time  it  was  so  set,  and  used  no  efforts  whatever 
to  extinguish  such  fire,  but  went  away  and  left  it  burning,  such 
conduct  on  the  part  of  the  servants  of  the  company  was  evidence 
of  negligence,  and  ought  to  be  taken  into  consideration  in  deter- 
mining the  question  whether  the  train  was  managed  with  care 
with  regard  to  fire. ' 2 

(2)  If  the  evidence,  fairly  considered,  leaves  this  matter  in 
doubt,  so  that  you  are  left  to  guess  or  conjecture  as  to  whether 
the  fire  from  defendant's  right-of-way  or  some  other  fire  caused 
the  damage  complained  of,  there  can  be  no  recovery  for  the 
plaintiffs  by  reason  thereof,  and  your  verdict  upon  that  issue 
must  be  for  the  defendant. ' 3 

1  '  Womack  &  Sturgis  v.  Interna-          l  *  Rolke  v.  Chicagp  &  N.  W.  Ry. 

tional  &  G.  N.  R.  Co.,  100  Tex  453,  Co.,  26  Wis  537. 
100  SW  1151.  <3  Clifford  Y.  Minneapolis,  St.  P. 

See  also  Houston  &  T.  C.  R.  Co.  &  S.  S.  M.  Ry.  Co.,  105  Wis  618, 

v.  Washington,  60  TexCivApp  391,  81  NW  143. 
127  SW  1126. 
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§  2874.    Contributory  negligence. !  4 
Alabama. 

If  you  ^  are  reasonably  satisfied  from  the  evidence  that  the 
sole  proximate  cause  of  the  accident  was  the  negligence  on  the 
part  of  the  driver  of  the  automobile  in  going  upon  the  track 
without  first  stopping  to  ascertain  whether  or  not  a  train  was 
approaching  thereon,  and  that  the  train,  prior  to  the  accident, 
at  all  times  was  operated  by  the  train  crew  and  engineer  with 
due  care,  then  your  verdict  cannot  be  for  the  plaintiff.18 

California. 

(1)  It  is  a  well-settled  rule  of  law  that,  if  the  negligence  of 
plaintiff  contributed  proximately  to  the  injury  of  which  the 
plaintiff  complains,  he  cannot  recover.    And  if  you  so  find  from 
the  evidence,  then  your  verdict  must  be  against  the  plaintiff  and 
in  favor  of  the  defendants.16 

(2)  One  who  is  guilty  of  contributory  negligence  may  not 
recover  from  another  for  the  injury  suffered.    The  reason  for 
this  rule  of  law  is  not  that  the  fault  of  one  justifies  the  fault  of 
another,  but  simply  that  there  can  be  no  apportionment  of  blame 
and  damages  among  the  participating  agents  of  causation. 

If  you  find  from  the  evidence  that  the  plaintiffs  were  guilty 
of  the  slightest  amount  or  degree  of  negligence  which  proxi- 
mately contributed  to  the  accident  in  question  they  are  not 
entitled  to  recover  any  damages,  and  your  verdict  must  be  for 
the  defendant,  S.  F.  Railway  Company. 

You  are  instructed  that  if  you  find  that  the  plaintiff,  H.  M^ 
was  negligent  and  if  you  further  find  that  his  negligence  was 
the  sole  proximate  cause  of  the  accident,  plaintiffs  are  not 
entitled  to  recover  against  the  defendants  and  your  verdict 
should  be  for  the  defendants. 

To  establish  the  defense  of  contributory  negligence,  the  bur- 
den is  upon  the  defendant,  S.  R  Railway  Company,  to  prove 
by  a  preponderance  of  the  evidence  that  the  plaintiff,  H.  M.,  was 
negligent  and  that  such  negligence  contributed  as  a  proximate 
cause  of  the  injury.  If  you  find  that  such  facts  have  not  been 

'  4  See  also  §§2881-2883,  infra.  C.  &  S.  F.  Ry.  Co.  v.  Melville  (Tex 
' B  Birmingham  Belt  R.  Co.  v.  Nel-  CivApp),  87  SW  863;  Feck  v.  Ore- 
son,  216  Ala  149,  112  S  422.  gon  Short  Line  R.  Co.,  25  Utah  21, 

See  also  Louisville  &  N.  R.  Co.  v.  69  P  153. 

Scott,  23  AlaApp  132, 122  S  184;  St.  ' e  Hoffman    v.    Southern    Pacific 

Louis,  I.  M.  &  S.  R.  Co.  v.  Dillard,  Co.,  84  CalApp  337,  258  P  397. 

78  Ark  520,  94  SW  617;  Louisiana  &  See  also  Cleveland,  C.,  C.  &   St. 

A.  R.  Co.  v.  Rateliffe,  88  Ark  524,  L.  R.  Co.  v.  Lynn,  177  Ind  311,  95 

115  SW  396;  Illinois  Cent.  R.  Co.  v.  NE  577,  98  NE  67. 
Bethea,  88  Miss  119,  40  S  813;  Gulf, 
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proved  by  a  preponderance  of  the  evidence,  then  your  decision 
on  the  issue  of  contributory  negligence  must  be  in  favor  of  the 
plaintiff.  If  you  find  that  it  is  just  as  probable  that  the  plaintiff 
was  free  from  negligence,  or  even  if  negligent,  that  it  is  just  as 
probable  that  his  negligence  did  not  contribute  as  a  proximate 
cause  of  the  injury,  as  it  is  that  negligence  on  the  part  of  the 
plaintiff  did  contribute  as  a  proximate  cause,  then  the  defense 
of  contributory  negligence  has  not  been  established. 

The  defense  of  contributory  negligence  requires  proof  of  two 
things :  First,  that  the  plaintiff  was  negligent  at  the  time  and 
place  of  the  accident,  and,  secondly,  that  any  such  negligence 
was  a  proximate  cause  of  the  accident.  Negligence  on  the  part 
of  a  plaintiff  is  of  no  significance  and  does  not  bar  a  recovery 
by  the  plaintiff  unless  the  negligence,  if  any,  was  so  connected 
with  the  accident  as  to  constitute  a  proximate  cause  thereof. 
If  you  should  find  that  the  plaintiff  was  negligent,  still  such  neg- 
ligence, if  any,  does  not  bar  his  recovery  and  is  of  no  significance 
unless  you  should  also  find  from  a  preponderance  of  the  evidence 
that  any  such  negligence  was  so  connected  with  the  accident  as 
to  constitute  a  proximate  cause  of  the  accident.17 

Indiana. 

If  you  find  from  a  preponderance  of  the  evidence  that  at  the 
time  M.  G.  approached  the  crossing  of  Southeastern  Avenue  and 
the  defendant's  tracks  the  safety  gates  on  the  south  side  of  the 
tracks  in  Southeastern  Avenue  were  lowered  and  extended  across 
the  street  between  the  curbing  in  Southeastern  Avenue,  and 
that  he  with  his  companions  passed  under  said  gates  and  pro- 
ceeded upon  and  across  the  railroad  tracks  until  he  was  struck, 
and  that  in  so  doing  he  failed  to  exercise  that  degree  of  care 
which  an  ordinarily  prudent  person  would  have  exercised  under 
the  circumstances,  and  that  such  failure  contributed  to  his  in- 
juries and  death,  then  the  plaintiff  is  not  entitled  to  recover  in 
this  action  and  your  verdict  should  be  for  the  defendant.18 

Maryland. 

The  court  instructs  the  jury  that  if  they  shall  find  from  the 
evidence  that  the  S.  car  stalled  upon  the  crossing  at  which  the 
collision  occurred,  it  then  became  the  duty  of  the  plaintiff  when 

l7Montieth  v.  Atchison,  T.  &  S.  SW  29;  Bauer  v.  Illinois  Cent.  R. 
F.  Ry.  Co.,  151  CalApp2d  442,  311  Co.,  156  Ky  183,  160  SW  933;  Chesa- 
P2d  886.  peake  &  0.  Ry.  Co.  v.  Honaker,  190 

l8Mattingly  v.   Pennsylvania   R.      Ky   125,   226   SW  394;    McAdoo   v. 
Co.,  Circuit  Court,  Marion  County,      State,  136  Md  452,  111  A  476. 
Indiana,  No.  38332. 

See  also  Chesapeake  &  0.  Ry.  Co. 
v.  Warnock's  Admr.,  150  Ky  74,  150 
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she  discovered  the  peril  in  which  she  was  placed  to  watch  for 
any  approaching  train  in  order  that  she  might  extricate  herself 
from  the  perilous  position  and  seek  a  place  of  safety,  and  if  the 
jury  shall  find  that  she  had  the  opportunity  and  time  in  which 
to  do  so,  and  failed  to  use  ordinary  care  and  caution  in  doing 
so,  then  your  verdict  must  be  for  the  defendant.19 

Missouri. 

(1)  It  was  the  duty  of  B.  in  driving  the  automobile,  on 
approaching  the  railroad  track  in  question,  to  stop,  look,  and 
listen;  and  if  you  find  and  believe  from  the  evidence  that  B.,  in 
driving  the  automobile,  as  it  approached  the  railroad  track  on 
which  the  train  ran  that  collided  with  said  automobile,  did  not 
stop  the  automobile  and  look  and  listen,  then  plaintiff  cannot 
recover  and  your  verdict  must  be  for  the  defendant.20 

(2)  The  court  instructs  the  jury  that  by  the  words  "exer- 
cise of  ordinary  care  for  his  own  safety"  as  used  in  these  instruc- 
tions the  court  means  that  degree  of  care  which  may  be  reason- 
ably expected  of  an  ordinarily  prudent  person  in  the  situation 
of  plaintiff  at  and  just  before  the  time  the  collision  mentioned 
in  evidence  occurred,  and  in  determining  whether  plaintiff  was 
exercising  ordinary  care  for  his  own  safety  you  should  take  into 
consideration  the  fact  ordinarily  prudent  people  know  that  rail- 
road crossings  are  dangerous  places  and  that  a  person  approach- 
ing a  crossing  must  approach  the  track  with  an  amount  of  care 
commensurate  with  the  known  danger  and  that  plaintiff  was 
familiar  with  the  crossing  and  the  area  surrounding  the  cross- 
ing.21 

New  Jersey. 

If  you  find  that  the  flagman  used  reasonable  care  toward  the 
decedent,  and  the  decedent  went  upon  the  crossing  in  question 
notwithstanding  said  warning,  plaintiff  cannot  recover.22 

Ohio. 

It  was  the  duty  of  plaintiff's  decedent  to  look  and  listen  for 
the  approach  of  a  train  before  going  upon  the  railroad  track, 
and  if  decedent  failed  to  do  so  and  the  train  was  then  at  such 
distance  from  the  point  of  collision  that,  had  decedent  looked 
and  listened,  he  would  have  seen  the  box  car  or  heard  the  train 
and  avoided  the  collision,  then,  in  such  event,  the  decedent  was 

1 9  Pennsylvania  R.  Co.  v.  Sim-  2O  Brown  v.  Terminal  Railroad 
mons,  159  Md  114,  150  A  263.  Assn.  (MoApp),  85  SW2d  226. 

See  also  McNamara  v.  Chicago,  R.          2I  Paige  v.  Missouri  Pacific  R,  Co. 
I.  &  P.  R.  Co.,  126  MoApp  152,  103      (Mo),  323  SW2d  753. 
SW  1093.  22  Kneip  Y.  New  York  &  L.  B.  R. 

Co.,  102  NJL  374,  131  A  886. 
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guilty  of  contributory  negligence,  and  plaintiff  cannot  recover 
in  this  action.23 

South  Dakota, 

The  court  instructs  the  jury  that  if  the  deceased  did  not  see 
the  crossing  or  crossing  sign,  or  [and]  in  the  exercise  of  ordinary 
care  could  not  have  seen  the  crossing  or  crossing-  sign  or  that 
there  was  a  railroad  track  there,  and  did  not  see  the  oncoming 
train,  and  was  not  aware  of  the  presence  of  either,  and  in  the 
exercise  of  ordinary  care  and  prudence  could  not  have  discovered 
the  proximity  of  such  objects  in  time  to  avert  the  accident,  then 
he  was  not  guilty  of  contributory  negligence.24 

Wisconsin. 

(1)  Danger  is  necessarily  attendant  upon  the  operation  of 
railroad  trains,  and  one  may  not  carelessly  expose  himself  to 
such  danger;  but  care  commensurate  with  the  dangers  reason- 
ably to  be  apprehended  is  the  duty  of  every  person  who  is  about 
to  cross  the  track  of  a  railroad.    One  about  to  cross  a  railroad 
track  near  the  time  when  he  should  reasonably  expect  a  passing 
train,  must  be  careful,  in  order  to  avoid  accident.    He  is  bound 
to  both  look  and  listen,  to  learn  whether  the  train  is  approaching. 
He  must  be  alert  with  both  eyes  and  ears ;  so  much  at  least  of 
care  and  caution  common  prudence  requires  of  every  person 
about  to  cross  the  railroad  near  the  time  when  he  may  reason- 
ably expect  passing  trains.    Failing  this,  he  is  himself  in  fault; 
and  if  by  such  care  he  might  have  heard  the  approaching  train, 
and  avoided  the  accident,  his  fault  helps  or  contributes  to  pro- 
duce such  accident  as  may  happen  to  him.    In  that  case  he  can- 
not recover  for  injuries  which  he  may  receive,  although  the 
proper  signals  have  not  been  given  of  the  approach  of  the  train. 
If,  by  the  use  of  reasonable,  proper  care  and  caution,  by  looking 
and  listening,  he  might  learn  of  the  approaching  train  in  time 
to  avoid  the  accident,  he  cannot  recover.25 

(2)  It  was  the  duty  of  the  plaintiff  to  exercise  ordinary  care 
to  keep  himself  out  of  danger.    It  was  his  duty  to  listen  for 

23  Baltimore  &  0.  R.  Co.  v.  Heck,  Va  398,  71  SE  561;  Norfolk  &  W.  R. 

117  OhSt  147,  157  NE  485.  Co.  v.  James,  147  Va  178,  136   SE 

See  also  Colorado  Midland  R.  Co.  660;    Seaboard  Air   Line   R.    Co.   v. 

v.  Robbins,  30  Colo  449,  71  P  371;  Terrell,  149  Va  344,  141  SE  231. 

Griffin  v.  Seaboard  Air  Line  R.  Co.,  24  Johnson  v.   Chicago   &  N.   W. 

138   NC   55,   50   SE   516;    Missouri,  R.  Co.,  72  SD  580,  38  NW2d  348. 

K.  &  T.  R.  Co.  v.  Smith,  97  Okl  152,  The  case  cited  was  an  action  for 

223  P  373;  Jefferson  &  N.  W.  R.  Co.  death  of  a  motorist  struck  at  a  rail- 

v.  Blair  (TexCivApp),  224  SW  546;  road  crossing.   Judgment  on  verdict 

Washington    Southern    Ry.    Co.    v.  for  defendant  was  affirmed. 

Lacey,  94  Va  460,  26  SE  834;  Mor-  2«  Eilert  v.  Green  Bay  &  M.  R. 

ton's  Exr.  v.  Southern  R.  Co.,  112  Co.,  48  Wis  606,  4  NW  769. 
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signals  that  cars  were  approaching.  And  if  you  believe  from 
the  evidence  that  he  did  not  listen  for  signals  that  cars  were 
approaching,  and  for  that  reason  failed  to  hear  what  N.  B.  called 
out  to  K,  he  was  guilty  of  a  want  of  ordinary  care.  And  if  you 
believe  from  all  the  credible  evidence  that  he  was  guilty  of  a 
want  of  ordinary  care,  and  that  such  want  of  ordinary  care 
naturally  and  probably  contributed  to  his  injury,  and  that  he,  as 
a  person  of  ordinary  intelligence  and  prudence,  ought  to  have 
seen  under  the  attending  circumstances  that  by  failure  to  listen 
for  signals  he  might  receive  injury  of  some  kind  to  his  person, 
you  will  answer  the  sixth  question  "Yes."  Otherwise  you  will 
answer  the  question  "No."26 

(3)  It  was  the  duty  of  R.  to  both  carefully  look  and  carefully 
listen  to  the  right  and  to  the  left  and  ahead  for  the  approach 
of  any  train  upon  the  railroad  track,  and  to  continue  to  so  look 
and  listen  up  to  the  time  of  entering  into  and  passing  through 
the  zone  of  danger. 

If  on  looking  a  train  is  approaching  in  plain  sight,  or  in  case 
on  listening,  the  warning  signals  of  bell  and  whistle,  or  either 
of  them,  were  plainly  to  be  heard  in  time  to  enable  him  to  avoid 
collision,  then  he  was  not  in  any  manner  justified  in  proceeding 
further  toward  the  crossing,  and  if  he  did  so  under  such  circum- 
stances, he  was  negligent. 

Trainmen  have  a  right  to  assume  that  travelers  on  a  highway 
approaching  a  railroad  track,  will  look  and  listen  and  that  they 
will  not  go  onto  the  track  into  danger  when  it  is  apparent  that 
a  train  is  approaching,  and  they  are  entitled  to  continue  in  that 
assumption  until  the  contrary  becomes  apparent,27 

(4)  "In  connection  with  the  question  regarding  slight  want  of 
ordinary  care,  you  are  instructed  that  where  there  is  a  failure 
to  look  and  listen  within  the  zone  where  the  duty  exists,  such 
failure,  unless  a  sufficient  excuse  therefor  is  shown,  constitutes 
more  than  a  slight  want  of  ordinary  care/'28 

§  2875.    Limitations  on  defense. 

The  court  instructs  the  jury  for  the  plaintiff  that  contributory 
negligence  is  no  longer  an  absolute  defense  in  a  suit  for  damages, 
but  such  negligence,  if  any,  only  goes  to  the  question  of  the 
amount  of  the  damages,  so  that  if  you  believe  from  the  evidence 
plaintiff  was  injured  and  damaged  by  the  negligence  of  the 

26  Sommerfield  v.  Chicago,  M.  &  27  Roswell  v.  Chicago,  M.,  St.  P. 
St.  P.  Ry.  Co.,  155  Wis  102,  143  NW  &  P.  R.  Co.,  240  Wis  507,  2  NW2d 
1032.  215. 

28  Bellrichard  v.  Chicago  &  N.  W. 
Ry.  Co.,  247  Wis  560,  20  NW2d  710. 
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defendant  in  the  manner  charged  herein  so  as  to  make  defendant 
liable  for  such  damages,  then  the  court  instructs  you  that  even 
though  you  believe  the  plaintiff  was  guilty  of  contributory  negli- 
gence, you  cannot,  for  that  reason,  find  against  him.29 

§  2876.    Contributory  negligence  of  parents. 

The  court  instructs  the  jury  that  even  though  they  should 
find  that  A.  S.  was  negligent  in  attempting  to  cross  or  walk  upon 
defendant's  railroad  track,  and  that  the  plaintiffs  were  also 
guilty  of  negligence  in  the  custody  and  care  of  their  said  son, 
and  even  though  you  believe  from  the  evidence  that  the  negli- 
gence of  either  the  plaintiffs  or  their  said  son,  A.  S.,  directly 
contributed  to  cause  the  injuries  complained  of,  still  if  you 
further  believe  from  the  evidence  that  A.  S.  had  placed  himself 
in  a  dangerous  position  by  going  on  defendant's  railroad  track, 
and  thereafter  such  dangerous  position  became  known,  or  in  the 
exercise  of  ordinary  care  and  diligence  could  have  become  known, 
to  defendant's  servants  in  charge  of  said  train  in  question,  in 
time  to  have  stopped  said  train  by  the  exercise  of  ordinary 
care,  and  avoided  the  injury  complained  of,  and  failed  to  do  so, 
then  your  verdict  should  be  for  the  plaintiffs.30 

§  2877.    Imputed  negligence. 
Alabama. 

If  you  are  reasonably  satisfied  from  the  evidence  that  'the 
defendant  railroad  company  through  its  agents,  servants,  or 
employees,  one  or  more  of  them,  while  acting  within  the  line 
and  scope  of  their  employment  as  such,  was  guilty  of  any  negli- 
gence proximately  resulting  in  the  injuries  which  plaintiff  claims 
he  sustained,  and  that  the  plaintiff  himself  on  said  occasion  was 
not  guilty  of  any  negligence  proximately  contributing  to  his  said 
injuries,  you  should  return  your  verdict  in  favor  of  the  plaintiff 
and  against  the  said  defendant  railroad  company,  notwithstand- 
ing the  driver  of  the  automobile  in  which  plaintiff  was  riding  at 
the  time  he  received  his  alleged  injuries  may  himself  have  been 
guilty  of  negligence,  and  notwithstanding  said  negligence  of 
said  driver  of  said  automobile  may  have  proximately  contributed 
to  cause  the  collision  of  the  automobile  with  the  train  and  proxi- 
mately contributed  to  cause  plaintiff's  said  injuries  as  alleged 
in  Count  B  of  the  complaint  as  amended.3 ' 

29  Mississippi  Cent.  R.  Co.  v.  Lott,         3 '  St.  Louis-San  Francisco  R.  Co. 
118  Miss  816,  80  S  277.  v.  Norwood,  222  Ala  464,  133  S  27. 

30  Schmitt  v.  Missouri  Pacific  Ry. 
Co.,  160  Mo  43,  60  SW  1043. 
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Maryland. 

If  the  jury  find  that  the  death  of  A.  A.  K  was  caused  by  the 
negligence  of  the  agent  or  agents  of  the  defendant,  and  not  from 
the  want  of  ordinary  care  and  prudence  on  the  part  of  A.  A.  K. 
directly  contributing  thereto,  and  further  find  that  at  the  time 
of  the  accident  referred  to  the  said  A.  A.  K.  was  not  the  owner 
and  did  not  control  the  automobile  truck  in  which  he  was  riding, 
and  that  he  exercised  no  control  over  the  driving  and  manage- 
ment thereof,  but  that  said  automobile,  if  they  so  find,  was  being 
operated  by  another,  that  even  if  they  find  the  said  other  person 
was  guilty  of  negligence  in  the  manner  in  which  he  managed  and 
drove  the  said  truck  which  contributed  to  the  happening  of  the 
accident,  that,  as  a  matter  of  law,  the  negligence  of  the  said 
other  person  cannot  be  imputed  to  the  deceased,  A.  A.  K.,  and 
forms  no  bar  to  the  right  of  recovery  of  the  plaintiff  in  this 
case  against  the  defendant.32 

Missouri. 

Even  though  you  may  find  and  believe  from  the  evidence  that 
the  driver,  seated  in  the  front  seat  of  said  car  with  the  plaintiff, 
was  guilty  of  negligence  in  approaching  and  driving  upon  said 
railroad  crossing,  yet,  if  you  further  find  that  the  plaintiff  was 
a  guest  in  said  car  and  had  no  control  over  the  management  or 
operation  of  said  automobile,  then  you  are  instructed  that  the 
negligence  of  said  driver,  if  any,  cannot  be  imputed  to  this 
plaintiff.33 

Ohio. 

(1)  The  jury  is  further  instructed  that,  even  though  you  find 
that  Mrs.  H,  and  her  daughter  testified  that  the  driver  of  the 
car,  Mr.  H.,  looked  to  the  north  and  also  to  the  south  as  he 
approached  the  railroad  track,  yet,  in  the  event  you  further 
find  that  the  only  conclusion  that  can  be  reasonably  reached 
upon  consideration  of  the  whole  evidence  is  that,  if  Mr,  H.  had 
in  fact  looked  to  the  north  at  such  time  and  place  and  in  such 
a  manner  as  would  make  the  looking  effective,  he  must  and 
would  have  seen  the  box  car  in  time  to  have  avoided  the  injury, 
then  in  such  event  I  say  to  you  that  the  plaintiff  cannot  recover 
in  this  action,  and  your  verdict  should  be  for  the  defendant.34 

(2)  I  charge  you  that  under  the  law  of  Ohio  a  person  riding 
as  a  guest  passenger  in  an  automobile  does  not  assume  the  re- 
sponsibilities of  the  driver  and  the  driver's  negligence  may  not  be 

32  McAdoo  v.  State,  136  Md  452,          34  Baltimore  &  0.  R.  Co.  v.  Heck, 
111  A  476.  117  OhSt  147,  157  NE  485. 

33  Hiatt  v.   St.  Louis-San   Fran- 
cisco R.  Co.,  308  Mo  77,  271  SW  806. 
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imputed  to  her.  A  passenger  is  required  to  use  her  faculties  of 
sight  and  hearing  for  her  own  protection  and  at  a  railroad  cross- 
ing is  required  to  exercise  that  care  for  her  own  safety  which 
persons  of  ordinary  care  and  prudence  are  accustomed  to  exer- 
cise under  the  same  or  similar  circumstances  and  that  test 
should  be  applied  in  an  action  involving  a  collision  between  an 
automobile  in  which  she  was  a  passenger  and  a  railroad  train  at 
a  grade  crossing.35 

South  Carolina. 

The  negligence  of  the  driver  of  an  automobile  will  not  be 
imputed  to  a  person  merely  riding  in  the  automobile  gratuitously 
by  invitation  of  the  owner  unless  such  passenger  assumed  control 
or  direction  of  the  conduct  of  the  driver.36 

§  2878.    Doctrine  of  last  clear  chance. 
Alabama. 

If  you  are  reasonably  satisfied  from  the  evidence  that  there 
was  nothing  which  defendant's  engineer  could  do  to  prevent 
plaintiff's  intestate's  injury  after  he  was  discovered  in  his  per- 
ilous position  on  defendant's  engine,  then  you  must  find  for 
the  defendant.37 

Iowa. 

The  plaintiff  had  a  right  to  presume  that  the  defendant 
would  run  its  train  at  such  a  rate  of  speed  over  the  crossing 
where  he  was  crossing  so  as  to  not  endanger  the  plaintiff  while 
passing  over  the  crossing,  and  that  the  employees  on  the  defend- 
ant's engine  would  keep  a  lookout  for  plaintiff  and  use  ordinary 
care  to  protect  him  in  his  right  to  pass  over  the  crossing.  If, 
after  considering  all  the  evidence  in  the  case  and  the  foregoing 
instructions,  you  find  that  the  plaintiff  was  guilty  of  contributory 
negligence,  still  the  defendant  cannot  avoid  liability,  if  you 
find  from  the  evidence  that  plaintiff,  at  the  time  in  question, 
was  in  a  perilous  position,  and  that  defendant's  employee  or 
employees  in  charge  of  the  engine  saw  the  plaintiff  and  knew 
the  fact  that  he  was  in  peril,  or  might  have  known  by  the  use 
of  ordinary  care  that  the  plaintiff  was  in  peril  after  he  saw 
him,  and  thereafter  failed  to  use  ordinary  care  to  ring  the  bell 
or  sound  the  whistle  on  the  engine  to  warn  plaintiff  of  the 

35  Davis   v.   New   York   Cent.   R.  37  Northern   Alabama   R.    Co.    v. 
Co.,  104  OhApp  497,  150  NE2d  477.  Winchester,  22,5  Ala  197,  142  S  661. 

36  Miller  v.   Atlantic   Coast  Line  See  also  Johnson  v.  Louisville  & 
R.  Co.,  140  SC  123,  138  SE  675.  N.  R.  Co.,  227  Ala  103,  148  S  822. 

See  also  Virginian  R.  Co.  v.  Farr, 
147  Va  217,  136  SE  668. 
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approach  and  presence  of  the  train,  and  If  you  further  so  find 
that  by  the  use  of  ordinary  care  defendant's  said  employee 
or  employees  in  charge  of  the  engine,  under  such  circumstances, 
could  have  avoided  any  injury  which  you  so  find  plaintiff  may 
have  sustained,  then  the  plaintiff  will  be  entitled  to  recover, 
and  you  will  find  for  plaintiff.  If  you  fail  to  so  find,  then 
upon  this  part  of  the  case  you  will  find  for  the  defendant.38 

Maryland. 

The  plaintiff  is  entitled  to  recover,  provided  the  engineer 
of  the  defendant's  train  could  have  avoided  the  accident  by 
the  exercise  of  ordinary  care  after  he  saw,  or  by  the  use  of 
ordinary  care  might  have  seen,  that  the  plaintiff  was  upon  the 
railroad  track  and  in  danger  of  being  struck  by  the  train,  unless 
you  further  find  that  the  plaintiff,  by  the  exercise  of  ordinary 
care  and  caution,  could  have  extricated  herself  from  the  perilous 
situation  in  which  she  was  placed  and  thereby  avoided  the 
injuries.39 

Montana. 

This  doctrine  of  the  last  clear  chance  may  be  stated  as 
follows:  The  general  rule  that  where  one,  who  through  his 
own  fault  puts  himself  in  a  place  of  danger  on  a  railroad  track, 
is  precluded  from  recovering  damages  for  his  resultant  injury 
or  death,  is  subject  to  the  qualification  that  where  the  engineer 
has,  or  by  the  exercise  of  ordinary  care  should  have,  discovered 
the  peril  of  the  deceased  or  his  position,  and  it  is  apparent 
that  he  cannot  escape,  or  he,  for  any  reason,  does  not  make 
an  effort  to  do  so,  it  becomes  the  duty  of  the  engineer  to  use 
all  means  in  his  power  to  avoid  injuring  the  person,40 

Ohio. 

The  burden  of  proving  that  decedent  was  alive  when  defend- 
ant's train  ran  over  him  is  upon  the  plaintiff.  The  plaintiff  is 
required  to  prove  that  fact  by  a  preponderance  of  the  evidence; 
that  is,  by  the  greater  weight  of  the  evidence. 

In  order  for  the  plaintiff  to  recover  in  this  action  it  is  neces- 
sary that  you  find  by  a  preponderance  of  the  evidence  that  the 
death  of  the  decedent,  W.  K,  was  caused  directly  and  proxi- 
mately  by  reason  of  the  negligence  of  the  defendant  in  one  or 
more  of  the  particulars  set  forth  in  the  petition.  Negligence 
is  the  want  of  ordinary  care.  It  is  the  failure  to  comply  with  a 

3«  Crowe  v.  Minneapolis  &  St.  L.  See  also  Mississippi  Cent.  R.  Co. 

R.  Co.  (la),  181  NW  401.  v.  Aultman,  173  Miss  622,  160  S  737. 

39  Pennsylvania  R.  Co.  v.  Sim-  4°Neary  v.  Northern  Pacific  R. 

mons,  159  Md  114, 150  A  263.  Co.,  41  Mont  480,  110  P  226. 
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legal  duty,  and,  to  be  a  predicate  of  an  action,  such  duty  must 
be  one  imposed  for  the  benefit  of  the  person  injured,  and  the 
failure  to  comply  therewith  must  be  the  proximate  cause  of  the 
injury. 

After  discovering  the  decedent,  W.  R.,  lying  between  the 
rails  of  defendant's  railroad  track  and  becoming  aware  of  his 
position  of  peril,  defendant,  by  and  through  its  employees 
acting  in  the  scope  of  their  employment,  was  required  to  exer- 
cise ordinary  care  to  avoid  injuring  him. 

Ordinary  care  is  that  degree  of  care  which  persons  of  ordi- 
nary care  and  prudence  are  accustomed  to  exercise  under  the 
same  or  similar  circumstances,  and  should  be  proportionate 
to  the  danger  surrounding  the  circumstances  of  a  particular  case. 
It  is  a  course  of  ordinary  prudence,  commensurate  with  the 
danger  reasonably  to  be  anticipated.  The  standard  of  ordinary 
care  is  in  law  a  varying  standard,  but  manifestly  that  action  or 
inaction  which  will  amount  to  ordinary  care  depends  on  the  facts 
and  circumstances  of  each  particular  case. 

If,  after  discovering  the  decedent,  W.  R.,  lying  between  the 
rails  of  its  track  and  in  a  position  of  peril,  the  defendant,  acting 
by  and  through  its  employees,  failed  to  exercise  ordinary  care 
to  avoid  injuring  him,  the  plaintiff  would  be  entitled  to  recover 
in  this  action. 

On  the  other  hand,  if  you  find  that  the  defendant  did  exercise 
ordinary  care,  or  if  you  should  fail  to  find  from  a  preponderance 
of  the  evidence  in  this  case  that  it  did  not  exercise  ordinary 
care,  to  avoid  injuring  the  decedent  after  it  discovered  him  in 
a  position  of  peril  and  danger,  your  verdict  should  be  for  the 
defendant.41 

Washington. 

If  you  find  from  the  evidence  in  this  case  that  the  deceased, 
J.  R.  M.,  was  guilty  of  negligence  in  driving  said  automobile 
onto  the  railroad  crossing,  and  that  said  automobile  in  some 
way  became  stalled  or  hung  on  said  crossing,  so  that  said 
J.  R.  M.  was  unable  to  go  across  the  track,  and  that  while  in 
such  dangerous  position  and  unable  to  extricate  himself  there- 
from the  engineer  and  fireman  on  defendants'  train  saw  the 

41  Instruction  prepared  from  the  preached.  He  was  not  removed  in 

decision  in  Cole  v.  New  York  Cent,  time  to  avoid  being-  run  over.  The 

R.  Co.,  150  OhSt  175,  80  NE2d  854,  trial  court  charged  that  plaintiff 

affirming  judgment  on  verdict  for  could  not  recover  unless  defendant 

plaintiff.  was  guilty  of  willful  or  wanton  mis- 

In  the  case  cited  the  decedent,  a  conduct.  While  this  was  held  er- 

boy,  was  seen  lying  between  the  roneous,  it  was  not  prejudicial  to 

tracks  shortly  before  a  train  ap-  defendant. 
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automobile  stopped  on  the  crossing  in  time  to  have  stopped 
the  train  by  the  use  of  reasonable  diligence  and  skill  on  their 
part  before  reaching  said  crossing,  and  did  not  do  so,  or  if 
you  find  that  said  engineer  and  fireman  by  the  use  of  reasonable 
diligence  and  watchfulness  on  their  part  should  have  discovered 
said  stalled  automobile  on  the  crossing  in  time  to  have  stopped 
the  train  by  the  use  of  reasonable  diligence  and  skill  before 
reaching  the  crossing,  and  did  not  do  so,  then  in  either  event 
defendants  are  guilty  of  such  negligence  as  to  render  them 
liable  for  the  killing  of  said  J.  R.  M.,  if  he  was  killed  by  defend- 
ants' train,  regardless  of  said  J.  R.  M/s  negligence  in  going 
upon  said  crossing  in  the  first  place;  the  law  being  that  the 
party  who  has  the  last  opportunity  of  avoiding  accident  is  not 
excused  by  the  negligence  of  anyone  else.  His  negligence, 
and  not  that  of  the  first  at  fault,  is  the  sole  proximate  cause 
of  the  injury.  Stated  otherwise,  the  law  is  that,  where  both 
parties  are  negligent,  the  one  that  has  the  last  opportunity 
to  avoid  accident,  notwithstanding  the  negligence  of  the  other, 
is  solely  responsible  for  it,  his  negligence  being  deemed  the 
direct  and  proximate  cause  of  it.42 

§  2879.    Doctrine  of  discovered  peril. 
Idaho. 

Notwithstanding  the  fact  that  the  plaintiff  has  been  guilty 
of  some  negligence  in  exposing  his  person  to  an  injury  at  the 
hand  of  the  defendant,  yet  if  the  defendant  discovered  the 
exposed  situation  of  the  plaintiff  in  time,  by  the  exercise  of 
ordinary  or  reasonable  care  after  so  discovering  it,  to  have 
avoided  injuring  him,  and  nevertheless  failed  to  do  so,  the  con- 
tributory negligence  of  the  plaintiff  does  not  bar  a  recovery  of 
damages  from  the  defendant.  Where  a  person  negligently  walks 
upon  a  railroad  track,  if  the  engineer,  after  noticing  his  exposed 
situation,  fails  to  give  the  proper  signals,  or  otherwise  acts 
wilfully  and  recklessly,  in  consequence  of  which  the  person  is 
killed  or  injured,  the  company  shall  be  liable  in  damages.43 

Kentucky. 

If  you  believe  from  the  evidence  in  this  case  that,  after 
the  engineer  in  charge  of  defendant's  engine  became  aware  of 
the  fact  that  decedent  was  on  or  so  near  the  track  on  which 
said  train  was  running  as  to  render  his  position  dangerous  or 
perilous,  he  failed  to  use  ordinary  care  to  apprise  decedent  of 
the  approach  of  the  train  and  to  avoid  striking  him,  and  that 

42  McKinney  v.  Port  Townsend  &  43  Denbeigh  v.  Qregon-Washing- 
P.  S.  R.  Co.,  91  Wash  3S7,  158  P  107.  ton  R,  &  Nav.  Co.,  23  Idaho  663, 132 

P  112. 
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as  a  result  thereof  he  was  struck  and  killed,  you  should  find 
for  the  plaintiff.  On  the  other  hand,  unless  you  do  believe 
from  the  evidence  that  the  said  engineer,  after  becoming  aware 
of  decedent's  presence  on  or  so  near  said  track  as  to  render 
his  position  dangerous  or  perilous,  did  fail  to  use  ordinary 
care  to  apprise  him  of  the  approach  of  the  train  and  to  avoid 
striking  him,  you  should  find  for  the  defendant ;  and,  in  deter- 
mining the  question  as  to  whether  said  engineer  did  or  did 
not  use  ordinary  care,  you  should  consider  the  time  in  which 
he  had  to  act,  and  all  the  circumstances  of  the  situation.44 

Missouri. 

(1)  The  defendant  is  liable  in  this  case  only  if  its  servants 
failed  to  exercise  ordinary  care  to  prevent  the  injury  after  they 
became  aware  of  the  danger  to  which  deceased  was  exposed,  or, 
after  they  might  have  become  aware  thereof  by  the  exercise  of 
ordinary  care;  and  by  ordinary  care  is  meant  such  care  as 
would  be  ordinarily  used  by  prudent  persons  performing  a  like 
service  under  similar  circumstances.45 

(2)  The  court  instructs  the  jury  that  if  you  find  and  believe 
from  all  the  evidence  that  on  January  11,  19 — ,  plaintiff  was 
driving  his  automobile  eastward  on  Pine  Street  in  Archie,  Mis- 
souri, near  the  tracks  of  the  defendant,  and  defendant,  its  agents 
and  employees,  were  operating  a  train  northward  toward  said 
crossing  and  that  prior  to  the  collision  of  said  train  and  the  plain- 
tiff's car,  plaintiff  was  in  a  position  of  imminent  peril  and  danger 
of  being  struck  by  said  train  and  unable  to  extricate  himself  from 
such  peril  and  danger,  if  you  so  find  he  was  in  imminent  peril 
and  danger,  and  that  the  defendant,  his  agents  and  employees, 
in  charge  of  the  operation  of  said  train,  saw  or  could  have  seen, 
by  the  exercise  of  ordinary  care,  plaintiff  in  such  position  of 
imminent  peril  and  danger,  if  you  so  find,  in  time  thereafter  and 
with  the  means  at  their  command  and  with  safety  to  themselves, 
the  train  and  those  on  the  train  to  have  stopped  said  train  and 
thus  prevented  the  collision  and  injury,  if  any,  to  plaintiff  and 
failed  to  do  so,  then  defendant  was  negligent,  and  if  you  find  that 
such  negligence,  if  you  so  find,  of  defendant  directly  caused  the 
injuries,  if  any,  to  plaintiff,  then  you  will  find  the  issues  for 
the  plaintiff  and  against  the  defendant,  and  this  is  the  law  even 

44  Johnson's  Admr.  v.  Louisville  &  See  also  Neary  v.  Northern  Paci- 

N.  R.  Co.  (Ky),  118  SW  383.  fie  R.  Co.,  41  Mont  480,  110  P  226; 

See  also  Louisville  &  N.  R.  Co.  v.  Missouri,  K.  &  T.  R.  Co.  v.  Smith, 

Allen,  153  Ky  252,  154  SW  1095.  97  Okl  152,  223  P  373;  Dimery  v. 

4SRine  v.  Chicago  &  A.  R.  Co.,  Bennettsville  &  C.  R.  Co.,  95  SC 

88  Mo  392.  180,  78  SE  877. 
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though  plaintiff  was  himself  negligent  in  getting  into  such  posi- 
tion of  imminent  peril  and  danger,  if  so.46 

(3)  The  court  instructs  the  jury  that  if  you  find  and  believe 
from  the  greater  weight  of  the  evidence  that  on  August  26,  19 — , 
near  Aurora  in  Lawrence  County,  Missouri,  R.  E.  D.,  while  driving 
an  automobile  east  across  a  public  crossing  over  defendant's 
railroad  track,  was  struck  and  killed  by  a  passenger  train  then 
being  run  and  operated  by  the  employees  of  the  defendant,  that 
deceased  left  no  wife  or  minor  children,  either  natural  born  or 
adopted,  surviving  him  and  left  as  his  nearest  relative  his 
widowed  mother,  Mrs.  M.  D. ;  and  if  you  further  find  that  as 
deceased  approached  and  went  up  upon  said  railroad  crossing 
ahead  of  said  approaching  train  he  was  then  in  a  position  of 
imminent  peril  and  danger  and  was  oblivious  thereto  and  that 
M.  F.  McN.,  as  an  employee  of  the  defendant,  was  then  in  charge 
of  and  operating  the  locomotive  of  said  train  and  saw  and  knew, 
or  in  the  exercise  of  ordinary  care  could  have  seen  and  known, 
that  the  deceased  was  in  such  position  of  imminent  peril  and 
danger,  if  so,  and  that  he  was  oblivious  thereto,  if  so,  in  time 
to  have  thereafter,  by  the  exercise  of  ordinary  care  and  with 
the  means  at  hand  and  with  reasonable  safety  to  the  equipment 
of  said  train  and  the  persons  thereon,  sounded  a  warning  of  the 
train's  approach  and  slackened  the  speed  of  said  train  and 
thereby  have  avoided  the  death  of  the  said  R.  E.  D.,  but  that  he 
negligently  failed  to  do  so,  then  you  are  instructed  that  the 
defendant  was  guilty  of  negligence.  If  you  further  find,  as  a 
direct  result  of  said  negligence,  if  any,  said  collision  occurred 
and  the  said  R.  E.  D.  was  killed,  then  your  finding  and  verdict 
should  be  for  the  plaintiff,  provided  you  further  find  that  F.  H. 
is  the  duly  appointed  and  acting  administratrix  of  the  estate  of 
R.  E.  D.,  deceased;  and  this  is  true  even  though  you  may  find 
and  believe  from  the  evidence  that  the  said  R.  E.  D.  was  guilty 
of  negligence  in  going  upon  the  crossing.47 

South  Carolina. 

If  the  deceased  was  negligent,  yet  if  the  defendant  railway 
company,  its  agents  or  servants,  after  such  negligence  of  the 
deceased,  by  the  exercise  of  ordinary  care,  could  have  discovered 
and  avoided  inflicting  the  injury  upon  the  deceased,  and  such 
negligence  on  the  part  of  the  defendant  railway  company,  its 
agents  or  servants  was  the  proximate  cause  of  the  injury  to 

46  Leavell  v.  Thompson,  238   Mo          47  Hillhouse  v.  Thompson,  241  Mo 
App  130,  176  SW2d  854,  affirming      App    859,   240   SW2d   224,   affirmed 
judgment  for   plaintiff  for  injuries      362  Mo  700,  243  SW2d  531. 
sustained  by  him  when  his  motor  car 
was  struck  by  train  at  crossing. 
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the  deceased,  or  if,  after  the  discovery  of  the  danger  of  deceased, 
the  defendant  railway  company,  its  agents  or  servants,  could 
have  avoided  inflicting  the  injury  upon  the  deceased  by  the 
exercise  of  ordinary  care,  if  the  failure  to  exercise  such  ordinary 
care  on  the  part  of  the  defendant  railway  company,  its  agents, 
and  servants,  was  the  proximate  cause  of  the  injury  to  deceased, 
and  the  negligence  of  the  deceased  was  not  a  proximate  cause 
of  the  injury,  then  the  plaintiff  would  be  entitled  to  recover 
notwithstanding  the  negligence  of  the  deceased.48 

Texas. 

The  court  instructs  the  jury  that  as  to  whether  the  engineer 
discovered  the  peril  of  M.  M.,  and,  when  he  discovered  his  peril, 
as  to  whether  he  used  all  the  means  at  his  command  consistent 
with  the  safety  of  the  train  to  avoid  injury  after  he  discovered 
his  peril,  if  he  did,  may  be  shown  by  circumstances,  and  same 
must  be  determined  by  the  circumstances  at  the  time.49 

§  2880.    Injured  person's  acts  in  emergency  or  sudden  peril. 
South  Carolina. 

Where  a  party  is  put  in  imminent  peril  by  a  sudden  and 
unexpected  emergency  not  brought  about  by  his  own  negligence, 
the  law  requires  of  him  only  the  care  which  a  man  of  ordinary 
prudence  would  have  exercised  in  the  same  circumstances,  and 
makes  proper  allowance  for  excitement,  terror,  or  the  instinct 
of  self -preservation.50 

Virginia. 

In  judging  of  the  care  exercised  by  the  plaintiff,  reasonable 
allowance  should  be  made  for  the  circumstances  of  the  case; 
and  if  the  plaintiff  is  suddenly  put  in  peril,  without  having 
sufficient  time  to  consider  all  the  circumstances,  he  is  excusable 
for  omitting  some  precautions  or  making  an  unwise  choice, 
under  this  disturbing  influence,  although,  if  his  mind  had  been 
clear,  he  ought  to  have  done  otherwise.51 

48Harbert  v.  Atlanta  &  C.  A.  L.  5O  Miller  v.  Atlantic   Coast  Line 

E.  Co.,  78  SC  537,  59  SE  644.  R.  Co.,  140  SC  123,  138  SE  675. 

49  International   &   G.  N.  R.   Co.  See  also  Maysville  &  B.  S.  R.  Co. 
v.    Munn,    46    TexCivApp   27$,    102  v.   McCabe's  Admx.,  30  KyL   1009, 
SW  442.  100  SW  219;  Brogdon  v.  Northwest- 
See  also  Nacogdoches  &  S.  E.  R.  ern  R.  Co.,  141  SC  238,  139  SE  459, 
Co.  v.  Beene,  47  TexCivApp  585,  106  5»  Norfolk  &  P.  B.  L.  R.  Co.  v. 
SW  456;  Morton's  Exr.  v.  Southern  Parker,  152  Va  484,  147  SE  461. 
R.  Co.,  112  Va  398,  71  SE  561. 
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§  2881.    Duty  to  stop,  look,  and  listen.52 
Arkansas. 

By  the  requirement  of  looking  up  and  down  the  track  for 
all  approaching  trains,  it  is  intended  that  the  traveler,  as  far 
as  an  ordinarily  prudent  and  careful  man  can  do,  shall  have 
constantly  under  his  eye  the  whole  track,  as  far  as  his  powers 
of  vision  will  permit,  in  order  that  he  may  avoid  going  upon 
the  track  at  a  time  when  there  is  danger  of  his  being  injured ; 
and  the  law  required  the  plaintiff  in  this  case  to  do  that,  as 
well  as  to  constantly  listen  for  trains,  and,  if  the  plaintiff 
from  the  proof  did  not  do  so,  then  he  cannot  recover ;  otherwise, 
he  can.53 

Arizona. 

The  track  of  a  railroad  company  is  of  itself  a  proclamation 
of  danger  to  a  traveler,  and  the  engines  and  trains  operating 
upon  the  railroad  have  the  right  of  way  over  crossings  as 
against  travelers  upon  the  highway.  A  traveler,  therefore, 
must  not  only  use  his  eyes  and  ears,  look  and  listen  in  both 
directions,  but  must  when  about  to  cross  the  track,  look  and 
listen,  and  stop,  if  necessary,  to  see  or  hear,  so  as  to  make 
these  acts  reasonably  effective.  That  is,  it  is  the  duty  of  such 
traveler  upon  the  highway  when  approaching  a  railroad  crossing 
to  look  and  listen  for  an  approaching  engine  and  train  thereon 
and  thereover — he  must  look  where  by  looking  he  could  see, 
and  listen  where  by  listening  he  could  hear.  If  such  looking  or 
listening  does  or  would  warn  him  of  the  near  approach  of 
the  engine  and  train  being  so  operated  upon  the  track  of  the 
railroad  company,  then  it  is  his  duty  to  keep  off  the  track 
until  the  same  has  passed,  and  to  go  upon  the  track  without 
looking  and  listening,  or  stopping,  if  necessary,  to  hear,  is 
negligence,  and  if  you  believe  from  a  preponderance  of  the 
evidence  in  this  case  that  plaintiff  was  guilty  of  such  negligence, 
your  verdict  must  be  for  the  defendant.54 

California. 

If  the  view  of  the  tracks  is  obstructed,  then  greater  caution 
is  required  in  approaching  them. 

If  the  obstruction  is  such  that  one  cannot  obtain,  without 
stopping,  a  reasonably  assuring  view  of  the  tracks  in  both  direc- 

52  See  also  §  2874,  supra.  Illinois  Cent.  R.  Co.  v.  Bethea,  88 

53  St.  Louis,  I.  M.  &  S.  R.  Co.  v.      Miss  119,  40  S  813;  Gulf,  C.  &  S.  P. 
Dillard,  78  Ark  520,  94  SW  617,  Ry.  Co.  v.  Melville  (TexCivApp),  87 

See  also  Louisiana  &  A.  R.  Co.  v.  SW  863;  Peck  v.  Oregon  Short  Line 

Ratcliffe,  88  Ark  524,  115  SW  396;  R.  Co.,  25  Utah  21,  69  P  153. 
St.  Louis-San  Francisco  Ry.  Co.  v.         54  Southern  Pacific  Go.  v.  Shults, 

Adams,  144  Ark  609,  223  SW  26;  37  Ariz  142,  290  P  152. 
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tions  before  entering  the  dangerous  track  area,  then  ordinarily 
it  is  his  duty  to  stop,  look  in  both  directions,  and  listen  for  the 
approach  of  train,  engine,  or  car,  and  if  necessary,  to  alight  from 
his  vehicle,  go  forward  a  few  steps  and  take  advantage  of  the 
view  thus  afforded. 

Neither  the  absence  of  a  flagman,  guard  or  other  person  who 
might  have  been  stationed  at  a  railroad  crossing  to  give  warning 
of  approaching  trains,  nor  a  failure  of  duty  on  the  part  of  any 
such  person,  nor  a  failure  in  operation  of  a  mechanical  device 
placed  at  a  crossing  to  signal  warning,  absolves  a  person  going* 
upon  a  track  area,  such  as  that  involved  in  this  case,  from  the 
duty  to  exercise  ordinary  care  for  his  own  protection,  and  to 
that  end,  looking  and  listening  for  the  approach  of  a  train. 

However,  the  maintenance  by  a  railroad  company  of  a  flag- 
man, warning  bell,  or  other  signaling  device,  at  a  railroad  cross- 
ing is  an  invitation  to  a  traveler  approaching  the  crossing,  to 
rely  upon  the  efficient  operation  of  the  warning  system.  One 
who  exercises  ordinary  care  in  giving  attention  to  such  a  warning 
system,  and  who  relies  upon  the  operation  of  the  same,  is  not 
required  to  use  the  same  amount  of  caution  in  looking  and  listen- 
ing for  an  approaching  train  as  is  required  when  no  method  of 
warning  is  provided,  or  when  one  does  not  exercise  ordinary  care 
in  making  use  of  the  protective  system  that  is  provided.55 

Indiana. 

Persons  who  desire  to  cross  a  railroad  track  at  a  point 
where  a  highway  crosses  the  same  have  a  right  to  do  so,  and 
are  only  required  to  exercise  ordinary  care  in  doing  so.  To 
constitute  such  care,  one  approaching  a  railroad  crossing  must 
use  his  senses  of  sight  and  hearing,  and  to  take  all  reasonable 
precautions  to  avoid  injury  by  passing  locomotives,  engines, 
and  trains.  The  kind  and  degree  of  care  to  be  taken  must 
depend  upon  the  circumstances  of  each  case.  The  traveler  is 
required  to  act  as  a  person  exercising  ordinary  care  and  prudence 
would  act  under  the  circumstances  surrounding  him.66 

Iowa. 

It  was  the  duty  of  the  plaintiff  to  take  reasonable  precautions 
to  ascertain  if  a  train  was  coming  which  might  endanger  him 
at  the  crossing,  and  to  make  reasonable  use  of  his  senses  by 
listening  for  signals  or  the  noise  of  the  train  when  within  a 
reasonable  distance  from  the  crossing,  and  when  he  arrived  at 
a  point  from  which  a  train  could  be  seen,  by  looking  in  the 

55  Pennington  v.  Southern  Pacific  56  Cleveland,  C.,  C.  &  St.  L.  By. 
Co.,  146  CalApp2d  605,  304  P2d  22.  Co.  v,  Lynn,  177  Ind  311,  95  NE  577, 

98  NE  67. 
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direction  from  which  a  train  might  come;  and,  if  the  train  in 
question  was  at  the  time  in  plain  sight  or  hearing  from  the 
point  where  it  was  the  plaintiff's  duty  to  so  look  or  to  so  listen 
for  trains,  and  so  circumstanced  as  to  suggest  reasonable  proba- 
bility of  danger,  an  attempt  to  cross  the  track  would  be  negli- 
gence which  would  defeat  his  recovery  of  damages  for  injury 
thus  received.57 

Kentucky. 

It  was  the  duty  of  the  plaintiff,  Dr.  S.,  on  approaching  the 
crossing,  to  use  such  care  as  may  be  usually  expected  of  an 
ordinarily  prudent  person  to  learn  of  the  approach  of  the  train 
and  keep  out  of  its  way ;  and,  if  you  believe  from  the  evidence 
that  he  failed  to  exercise  such  care,  and  but  for  this  would  not 
have  been  injured,  then  the  law  is  for  the  defendant,  and  you 
should  so  find,  even  though  you  may  believe  from  the  evidence 
that  the  defendant  or  its  employees  were  negligent  as  set  out 
in  the  first  instruction.58 

Massachusetts. 

A  railroad  crossing,  a  place  where  persons  cross  the  track 
of  a  railroad,  is  plainly  a  dangerous  place,  and  generally  speaking 
a  person  who  approaches  a  crossing  is  bound  to  make  reasonable 
use  of  his  faculties  of  sight  and  hearing  to  guard  against  being 
injured  at  that  place.  What  reasonable  use  may  mean,  to  what 
extent  he  ought  to  go  in  looking  and  listening,  depends  upon 
the  circumstances  of  the  case.  He  must  make  reasonable  use 
of  his  senses  unless  he  is  fairly  justified  in  not  doing  so.  Was 
the  plaintiff  justified  under  the  circumstances  in  supposing 
that  the  coast  was  clear  and  that  it  was  safe  for  him  to  go 
across  just  before  he  started  to  cross  and  before  he  saw  the 
engine?  That  is  to  say,  was  he  absolved  from  the  duty  of 
making  use  of  his  senses  by  any  other  circumstances?  Was 
there  anything  in  the  attitude  of  the  employee  of  the  freight 
train  who  had  the  flag  which  would  indicate  to  him  that  it  was 
safe  for  him  to  cross?  Or  was  there  anything  in  any  other 
respect,  the  fact  that  no  bell  was  ringing,  that  would  indicate 
to  him  that  it  was  safe  to  cross  ?59 

Missouri. 

It  was  the  duty  of  plaintiff,  while  approaching  said  railroad 
track  and  before  driving  upon  the  same,  to  use  his  eyes  and 

57  Case  v.  Chicago  Great  Western  58  Simpson  v.  Louisville,  H.  &  St 
R.  Co.,  147  la  747,  126  NW  1037.  L.  R.  Co.,  207  Ky  623,  269  SW  749*. 

See  also  Snakenberg  v.  Minne-  See  also  McAdoo  v.  State,  136  Md 
apolis  &  St.  L.  R.  Co.,  194  la  215,  452,  111  A  476. 

188  NW  935.  «9  Sullivan  v.  Boston  &  M.  R.,  242 

Mass  188,  136  NE  373. 
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ears,  to  look  and  listen  for  an  approaching  train;  and  if  the 
jury  believe  from  the  evidence  that  the  plaintiff,  if  he  had  so 
looked  and  listened,  could  have  thereby  seen  or  heard  the  train 
in  time  to  avoid  collision  with  it  and  the  injuries  complained 
of,  then  your  verdict  must  be  for  the  defendant,  notwithstanding 
the  jury  may  further  believe  from  the  evidence  that  defendant's 
servants  failed  to  give  signals  by  bell  or  whistle  of  the  train's 
approach.60 

North  Carolina. 

It  is  a  rule  of  law  that  a  person  who  voluntarily  goes  on  a 
railroad  track  at  a  point  where  there  is  an  unobstructed  view 
of  the  track,  and  fails  to  look  or  listen  for  danger,  cannot 
recover  for  an  injury,  which  may  have  been  avoided  by  looking 
and  listening ;  but,  where  the  view  is  obstructed,  or  other  facts 
exist  which  tend  to  complicate  the  question  of  contributory 
negligence,  it  becomes  one  for  the  jury.  These  circumstances 
may  involve  obstructions  on  the  tracks,  several  tracks  and 
trains  running  on  them  in  different  directions,  and  one  train 
is  obscured  by  another.  When  these  facts  exist,  the  issue  of 
contributory  negligence  is  for  you  to  determine  under  the  instruc- 
tions given  you  by  the  court  and  the  facts  as  you  find  them. 
If  you  should  find  that  the  trainmen's  act  in  cutting  the  train 
in  two  parts,  and  opening  the  crossing,  would  be  an  implied 
invitation  for  deceased  to  cross,  and  that  deceased  was  familiar 
with  the  crossing,  you  may  find  he  could  act  within  reasonable 
limits  on  the  presumption  that  it  was  safe  for  him  to  go  on 
the  crossing.  The  extent  to  which  a  traveler  may  rely  on  such 
circumstances  is  a  question  of  fact,  and,  while  ordinarily  the 
same  degree  of  care  and  vigilance  is  riot  required  of  a  traveler 
under  such  circumstances,  as  otherwise,  he  has  no  right  to 
rely  exclusively  upon  such  circumstances,  nor  will  such  pre- 
sumption or  assurance  excuse  the  traveler  from  using  every 
reasonable  precaution  that  an  ordinarily  prudent  man  would 
use  under  like  circumstances.61 

Ohio. 

(1)  It  was  the  duty  of  the  deceased,  when  approaching,  said 
railroad  crossing,  to  make  use  of  his  senses  of  sight  and  hearing, 
to  ascertain  whether  there  was  a  train  in  the  vicinity;  and  if, 
being  in  full  possession  of  his  faculties,  he  failed  to  see  or 

60  Kenney  v.  Hannibal  &  St.  J.  R.  Co.,  181  Mo  477,  79  SW  930;  Plyler 

Co.,  105  Mo  270,  15  SW  983,  16  SW  v.  Southern  R.  Co.,  185  NC  357,  117 

837.  SE  297. 

See  also  Schmitt  v.  Missouri  Pa-          6I  Finch  v.  North  Carolina  R.  Co., 

cine  Ry.  Co.,  160  Mo  43,  60  SW  1043;  195  NC  190,  141  SE  550. 
Montgomery  v.  Missouri  Pacific  Ry. 
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hear  anything,  when  a  prudent  man,  exercising  his  eyes  and 
ears  with  ordinary  care,  would  have  discovered  the  train  in 
close  proximity,  and  he  was  thereby  injured  and  killed,  then 
in  such  event  he  was  guilty  of  such  negligence  as  will  prevent 
a  recovery  by  plaintiff  in  this  action.62 

(2)  The  duty  of  a  traveler  approaching  a  railroad  grade 
crossing  is  to  look  and  listen  for  trains  while  in  a  place  of  safety, 
before  going  upon  the  crossing  and  at  a  point  where  such  obser- 
vation would  be  eff active  for  his  safety.63 

Pennsylvania. 

If  the  jury  believe  from  the  testimony  that  the  plaintiff 
neglected  to  stop,  look,  and  listen  from  a  point  at  which  she 
could  see  the  railroad  tracks  and  approach  of  engine  east  from 
the  railroad  crossing,  and  having  proceeded  in  her  automobile 
in  face  of  manifest  danger  until  the  front  wheels  of  her  auto- 
mobile crossed  the  north  rail  of  the  westbound  track,  where 
it  was  stopped  still,  and  in  which  position  it  remained  until 
struck  by  defendant's  engine,  she  was  guilty  of  negligence  and 
cannot  recover.64 

Texas. 

If  you  believe  from  the  evidence  that  plaintiff  in  the  exercise 
of  ordinary  care  for  his  own  safety  ought  to  have  kept  a  lookout 
for  the  approach  of  said  car  or  cars,  and  that  he  failed  to 
keep  such  a  lookout  that  a  person  of  ordinary  care  would  have 
done,  and  thereby  helped  to  cause  his  own  injury,  you  will  find 
for  the  defendant,  even  though  you  may  believe  from  the  evidence 
that  the  defendant,  its  agents  or  employees,  failed  to  exercise 
ordinary  care  in  any  or  all  of  the  respects  mentioned  in  paragraph 
six  of  this  charge.65 

Utah. 

If  you  find  the  plaintiff  was  contributorily  negligent,  you 
must  find  by  a  preponderance  of  the  evidence  one  or  more  of 
the  particulars  described  in  this  instruction  to  be  true  and  that 
the  negligence  described  in  said  particular  was  a  proximate  cause 
of  the  collision : 

(a)  That  an  employee  of  the  defendant  company  was  on 
the  said  crossing,  waving  his  lantern  in  such  manner  that 

62  Baltimore  &  0.  R.  Co.  v.  Heck,         65  Texas  &  P.  R.  Co.  v.  Barnwell 
117  OhSt  147,  157  NE  485.  (TexCivApp),  13B  SW  527. 

63  Davis  v.   New  York   Cent.  R.         See  also  Morton's  Exr.  v.  South- 
Co.,  104  OhApp  497,  150  NE2d  477.  ern  R.  Co.,  112  Va  £98,  71  SE  561. 

64Knepp  v.  Baltimore  &  0.  R. 
Co.,  262  Pa  421,  105  A  636. 
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plaintiff  saw  it  or  with  reasonable  care  in  his  driving  could  have 
seen  it  in  time  to  have  discovered  the  presence  of  the  train 
and  stopped  before  arriving  at  the  track ; 

(b)  That  the  plaintiff,  with  reasonable  care  in  his  driving, 
saw  or  heard  or  as  a  reasonable,  prudent  man,  under  the  cir- 
cumstances, knowing  of  the  existence  of  said  track,  should  have 
seen  or  heard  the  approaching  train  in  time  to  have  stopped 
before  arriving  at  the  track ; 

(c)  That  plaintiff  was  driving  in  excess  of  50  miles  per 
hour  immediately  prior  to  the  time  he  applied  his  brakes  in  an 
attempt  to  stop  for  this  train ; 

(d)  That  plaintiff  failed  to  drive  at  a  proper,  reduced  speed 
when  approaching  said  crossing ; 

(e)  That  plaintiff  was  driving  too  fast,  as  he  approached 
the  crossing,  to  stop  in  the  distance  that  he  could  see  an  object 
on  the  highway  ahead ; 

(f)  That  the  plaintiff's  passenger   saw   the  train   on  the 
crossing  and  warned  plaintiff  of  its  presence  in  time  for  the 
driver,  using  due  care,  to  have  stopped  before  reaching  the 
track ; 

(g)  That  the  train  was  plainly  visible  to  the  plaintiff  and 
that  it  emitted  an  audible  signal  and  that  plaintiff  failed  to 
stop  within  ten  feet  of  the  track ; 

(h)  That  plaintiff  did  not  expect  the  train  to  be  on  that 
track  and  for  that  reason  failed  to  keep  a  proper  lookout.66 

Wisconsin. 

It  is  the  duty  of  one  approaching  a  railroad  crossing  "to 
both  carefully  look  and  carefully  listen  to  the  right  and  to  the 
left  and  ahead  for  the  approach  of  any  train  upon  the  railroad 
track,  and  to  continue  to  so  look  and  listen  up  to  the  time  of 
entering  into  and  passing  through  the  zone  of  danger,  and  if  on 
looking  a  train  is  approaching  in  plain  sight,  or  in  case  on  listen- 
ing, the  warning  signals  of  bell  and  whistle,  or  either  of  them, 
were  plainly  to  be  heard  in  time  to  enable  him  to  avoid  collision, 
then  he  is  not  in  any  manner  justified  in  proceeding  further 
toward  the  crossing,  and  if  he  did  so  under  such  circumstances, 
he  was  negligent/'67 

§  2882.    At  what  point  duty  to  be  performed. 

Arkansas. 

It  is  not  sufficient  for  a  person  to  look  once  or  even  several 
times ;  but  he  must  continue  to  look  and  listen  until  the  danger 

66  Hickman  v.  Union  Pacific  R.  67  Roswell  v.  Chicago,  M.,  St.  P. 
Co.,  117  Utah  136,  213  P2d  650.  &  P.  Ry.  Co.,  240  Wis  507,  2  NW2d 

215. 
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is  passed.  In  this  case  it  was  not  sufficient  for  deceased  to  look 
and  listen  as  he  approached  the  freight  engine;  but  it  was  his 
duty  to  look  and  listen  after  he  passed  the  freight  engine ;  and 
if  you  believe  from  the  evidence  that,  if  he  had  looked  immedi- 
ately after  he  passed  the  freight  engine  he  could  have  seen  the 
approaching  passenger  train  in  time  to  have  avoided  injury, 
the  plaintiff  cannot  recover  in  this  case.68 

Indiana. 

It  cannot  be  said  as  a  matter  of  law  that  plaintiff,  while 
approaching  and  attempting  to  cross  defendant's  tracks  at  Third 
Avenue,  should  have  looked  and  listened  for  approaching  loco- 
motive engines  and  trains  at  any  particular  point,  or  at  any 
particular  time,  or  that  he  should  have  looked  in  one  direction 
at  a  particular  time,  and  in  another  direction  at  another  par- 
ticular time.  These  are  questions  for  you  to  determine.  The 
law  simply  says  that  he  should  have  looked  and  listened  at 
such  time,  at  such  places,  and  in  such  directions  as  a  person 
exercising  ordinary  prudence  would  have  done  under  the  circum- 
stances surrounding  the  plaintiff  at  the  time,  as  shown  by  all 
the  evidence  in  this  case.69 

Iowa. 

A  traveler  is  not  bound,  as  a  matter  of  law,  to  look  and 
listen  for  a  train  at  any  given  point ;  neither  is  it  true  that,  as 
a  matter  of  law,  he  must  stop  his  automobile  before  crossing 
a  railroad  track  under  all  circumstances ;  whether  or  not,  in 
the  exercise  of  ordinary  and  reasonable  care,  he  should  do  so 
in  a  given  case,  is  a  question  of  fact  to  be  determined  by  the 
jury.70 

Missouri. 

The  admitted  facts  in  this  case  disclose  that  from  the  north 
rail  of  the  main  track  to  the  north  rail  of  the  L.  &  S.  track  the 
distance  was  IS  feet  4  inches.  If,  therefore,  the  jury  believe 
from  the  evidence  that  without  any  lights  a  person  in  the 
exercise  of  ordinary  care  should  have  seen  a  moving  box  car 
at  the  rear  of  defendant's  train,  at  such  a  distance  therefrom 
as  to  be  able  to  stop  and  avoid  a  collision,  then  it  was  the  duty 
of  plaintiff,  before  passing  over  defendant's  main  track,  to  stop 
at  a  reasonable  distance  therefrom  for  the  purpose  of  learning 

68  St.  Louis,  I.  M.  &  S.  R.  Co.  v.          7O  Friesner  Fruit  Co.  v.  Chicago 
Chamberlain,  105  Ark  180,  150  SW      Great  Western  R.  Co.,  199  la  1143, 
157.  201  NW  112. 

69  Cleveland,  C.,  C.  &  St.  L.  R 
Co.  v.  Lynn,  177  Ind  311,  95  NE  577, 
98  NE  67. 
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of  the  approach  of  said  train,  and  preventing  a  collision.  If 
she  failed  to  do  so,  and  by  reason  thereof  caused  or  contributed 
to  the  injuries  complained  of,  she  is  not  entitled  to  recover 
in  this  action.7 1 

Oklahoma. 

It  is  the  duty  of  a  person  about  to  cross  a  railroad  track 
to  make  vigilant  use  of  his  senses  in  order  to  ascertain  if  there 
is  a  train  approaching ;  and  it  was  the  duty  of  the  deceased  on 
approaching  the  track  of  the  defendant  railway  company,  to 
look  and  listen  for  approaching  trains  .before  attempting  to 
cross  said  track,  or  before  putting  himself  in  a  place  of  danger, 
and  it  was  his  duty  to  keep  his  faculties  in  active  exercise  and 
not  to  permit  his  attention  to  be  diverted  from  the  danger 
before  him,  and  this  duty  rested  upon  him  at  all  times  as  he 
was  approaching  the  railroad  track  and  until  he  reached  a 
place  of  safety  beyond  same.72 

Pennsylvania. 

The  duty  of  an  automobile  driver  approaching  a  grade  railroad 
crossing  where  there  is  restricted  vision  to  stop,  look,  and 
listen,  and  do  so  at  a  time  and  place  where  stopping  and  where 
looking  and  where  listening  will  be  effective,  is  a  positive  duty, 
and  failure  to  do  so  is  negligence  per  se;  and,  if  unable  to 
get  a  sufficient  view  from  his  automobile,  then  to  get  out  of  it 
and  go  forward  on  foot  to  a  place  where  such  sufficient  view  is 
afforded.73 


§  2883.    View  of  crossing  obstructed. 

Arkansas, 

While  the  fact  that  there  was  a  freight  train  standing  on 
the  side-track,  the  engine  of  which  partially  obstructed  the 
crossing  and  was  making  a  loud  noise,  if  such  were  the  facts, 
would  impose  upon  deceased  a  greater  degree  of  care  for  his 
own  safety  in  approaching  said  crossing,  still,  if  these  conditions 
existed  and  the  defendant  was  responsible  for  them,  this  would 
impose  upon  the  defendant  company  a  corresponding  greater 
degree  of  care  in  so  operating  its  trains  that,  if  deceased  was 

71  Montgomery  v.  Missouri  Pacific  NC  55,  50  SE  516;  Peck  v.  Oregon 

R.  Co.,  181  Mo  477,  79  SW  930.  Short  Line  R.  Co.,  25  Utah  21,  69 

See  also  St.  Louis,  L  M.  &  S.  R.  P  153. 

Co.  v.  Dillard,  78  Ark  520,  94  SW  72  Wilson  v.  St.  Louis- San  Fran- 

617;  Colorado  Midland  R.  Co.  v.  Rob-  cisco  R.  Co.,  141  Okl  108,  283  P  999. 

bins,  30  Colo  449,  71  P  371;  Griffin  73  Knepp   v.   Baltimore  &   O.  R. 

v.   Seaboard  Air  Line  R.  Co.,  138  Co.,  262  Pa  421,  105  A  636. 
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rightfully  using  the  crossing  and  in  the  exercise  of  ordinary 
care  for  his  own  safety,  he  might  not  be  injured  in  so  doing/4 

California. 

The  railroad  track  of  a  steam  railway  must  itself  be  regarded 
as  a  signal  of  danger,  and  one  intending  to  cross  must  avail 
himself  of  every  reasonable  opportunity  to  look  and  listen  for 
approaching  trains.  If  the  view  of  the  track  is  obstructed, 
he  should  take  greater  pains  to  listen.  If  taking  these  precau- 
tions he  would  have  seen  or  heard  the  approaching  train,  the 
very  fact  of  his  injury  will  raise  a  presumption  that  he  did  not 
take  the  required  precaution.75 

Indiana. 

It  was  the  duty  of  the  plaintiff,  while  driving  on  such  public 
highway,  when  approaching  the  railroad  crossing,  to  realize 
and  have  in  mind  that  he  was  approaching  a  place  of  danger, 
and  to  be  on  the  alert  and  use  his  sense  of  sight,  look  both 
ways,  and  use  his  sense  of  hearing  and  listen,  to  ascertain 
for  himself  whether  or  not  a  train  or  locomotive  was  approach- 
ing, and  whether  or  not  he  could  safely  cross  the  track.  If 
his  view  was  obstructed  in  whole  or  in  part,  then  it  was  his 
duty  to  all  the  more  carefully  use  his  senses  of  sight  and  hearing, 
and,  if  necessary  in  the  exercise  of  ordinary  care,  to  stop,  look 
both  ways,  and  listen  for  approaching  locomotives  or  trains 
in  order  to  determine  whether  he  could  safely  cross  the  track. 
In  proportion  as  the  danger  was  increased  by  the  view  being 
obstructed,  in  that  proportion  should  he  have  increased  his  care 
in  attempting  to  pass  upon  or  over  the  track.  It  was  his  duty 
to  use  the  care  and  caution  commensurate  with  the  known 
danger  surrounding  him  as  he  approached  the  crossing,  and 
to  take  all  reasonable  precaution  to  avoid  injury  to  his  automobile 
by  passing  locomotives  and  trains.  It  cannot  be  said  as  a 
matter  of  law  that  in  approaching  the  crossing  in  question  he 
should  have  looked  and  listened  for  approaching  locomotives 
and  trains  at  any  particular  time,  or  that  he  should  have  looked 
in  one  direction  at  a  particular  time,  and  in  another  direction 
at  a  particular  time.  He  was  required  to  look  and  listen  at 
such  times  and  at  such  places  and  in  such  directions  as  a 

74  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  See  also  St.  Louis,  I.  M.  &  S.  R. 
Chamberlain,  105  Ark  180,  150  SW  Co.  v.  Prince,  101  Ark  315,  142  SW 
157.  499. 

78  Hoffman    v.    Southern    Pacific 
Co.,  84  CalApp  337,  258  P  397. 
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person  exercising  ordinary  prudence  would  have  done  under 
similar  circumstances.76 

Iowa. 

If  obstructions  to  plaintiff's  view  when  approaching  the 
track,  or  if  interference  with  his  hearing  while  his  team  was 
in  motion,  or  other  circumstances,  indicated  that  it  was  essential 
for  him  to  stop  his  team  and  wagon  in  order  to  overcome 
the  noises  within  his  control,  and  to  the  better  see  and  hear 
whether  it  was  safe  for  him  to  cross,  it  was  his  duty  to  stop, 
and  if  the  neglect  on  his  part  to  perform  any  of  such  duties  to 
stop,  look,  or  listen,  as  so  required  of  him,  contributed  to  cause 
the  accident,  it  would  preclude  any  recovery  by  the  plaintiff 
even  if  you  should  find  that  the  defendant  was  also  negligent, 
or  failed  to  give  signals,  maintain  a  flagman,  or  was  running 
at  an  excessive  or  unlawful  speed.77 

Kansas. 

Where  the  view  of  the  plaintiff  on  the  highway  approaching 
the  crossing  of  the  railroad  of  the  defendant  is  obstructed 
so  that  he  cannot  see  an  approaching  train  until  within  about 
15  feet  of  the  track,  greater  care  should  be  exercised  by  the 
plaintiff  than  if  no  such  obstruction  existed;  and  in  case  you 
find  that  the  view  was  so  obstructed  that  he  could  not  have 
seen  an  approaching  train  within  about  15  feet  of  the  track, 
then  it  would  be  incumbent  upon  the  plaintiff  to  use  greater 
care  than  though  there  were  no  obstruction,  and  he  should 
make  a  vigilant  use  of  his  senses  to  determine  whether  there 
is  a  present  danger  in  crossing.  The  question  as  to  whether 
he  should  have  stopped  and  assured  himself  that  there  was 
no  danger  is  one  for  you  to  decide.  If  you  find  that  he  should 
have  stopped  and  made  sure  there  was  no  danger  in  crossing 
and  that  he  did  not  take  this  precaution,  then  you  are  instructed 
that  the  plaintiff  cannot  recover,  and  that  it  is  your  duty  to 
return  a  verdict  in  favor  of  the  defendant.78 

Missouri. 

If  you  find  and  believe  from  the  evidence  that  the  night 
was  so  dark  that  a  moving  box  car  or  cars  could  not  have 
been  seen  except  when  a  person  was  within  a  short  distance 
thereof,  then  it  was  the  duty  of  the  plaintiff  to  exercise  in  a 

76  Lake  Erie  &  W.  R.  Co.  v.  San-  77  Case  v.  Chicago  Great  Western 

ders,  72  IndApp  283,  125  NE  793.  R.  Co.,  147  la  747,  126  NW  1037. 

See  also  Cleveland,  C.,  C.  &  St.  L.  7S  St.  Louis  &  S.  F.  Ry.   Co.  v. 

R.  Co.  v.  Wuest,  41  IndApp  210,  83  Brock,  64  Kan  90,  67  P  538. 
NE  620;  Lake  Erie  &  W.  R.  Co.  v. 
Moore,  51  IndApp  110,  97  NE  203. 
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greater  degree  her  sense  of  hearing  to  determine  the  fact  as 
to  whether  or  not  there  was  any  danger  at  said  crossing  from 
trains  or  moving  cars;  and  if  you  find  and  believe  from  the 
evidence  that  by  the  exercise  of  her  sense  of  hearing  in  a 
manner  that  an  ordinarily  careful  and  prudent  person  could 
have  done  under  the  same  circumstances,  in  view  of  the  fact 
that  she  could  not  see,  that  she  could  have  heard  and  thereby 
known  of  the  approach  of  a  moving  car  or  cars  in  time  to  have 
avoided  a  collision,  then  and  in  that  instance  the  plaintiff  would 
be  guilty  of  such  contributory  negligence  as  would  preclude 
her  from  recovering  in  this  case,  and  your  verdict  should  be 
for  the  defendant.79 

Virginia. 

The  court  instructs  the  jury  that,  even  though  they  may 
believe  from  the  evidence  that  a  view  of  the  track  on  which 
the  defendant's  engine  was  approaching  the  crossing  was  par- 
tially obstructed  by  cars  left  standing  on  the  side-tracks,  yet 
that  fact  did  not  lessen  the  caution  required  of  the  plaintiff 
in  attempting  to  cross,  but,  on  the  contrary,  imposed  on  him 
a  higher  degree  of  caution.80 

§  2884.  Reliance  on  signals  of  flagman  and  crossing  watchman. 
Illinois. 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  under 
the  evidence  in  this  case  the  plaintiff  is  not  entitled  to  recover, 
even  if  the  jury  believe,  from  the  evidence,  that  the  flagman 
signaled  him  to  come  across  the  track,  and  that  no  bell  was  rung 
or  whistle  sounded,  provided  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  did  not  exercise  ordinary  and  reasonable  care, 
under  all  the  circumstances,  as  shown  by  the  evidence,  to  discover 
the  approach  of  the  train  and  prevent  being  injured.81 

Ohio. 

You  are  charged,  as  a  matter  of  law,  that  a  traveler  approach- 
ing a  railroad  crossing  at  which  he  knows  a  watchman  is  sta- 
tioned, while  entitled  to  place  some  reliance  upon  the  indication 
of  safety  which  such  watchman's  presence  and  signal  to  cross, 
if  any,  implies,  he  is  nevertheless  bound  to  use  such  care  in 
addition  as  an  ordinarily  prudent  person  would  use  under  such 
circumstances.82 

79  Montgomery  v.  Missouri  Pacific          8I  Chicago,  R.  I.  &  P.  Ey.  Co.  v. 
R.  Co.,  181  Mo  477,  79  SW  930.  Clough,  134  III  586,  25  NE  664,  29 

80  Atlantic  &  D.  Ry.  Co.  v.  Rieger,      NE  184. 

95  Va  418,  28  SE  590.  82  Cleveland,   C.,  C.  &   St.  L.  R. 

Co.  v.  Hosier,   25    OhApp   531,   159 
NE  94. 


§2885  INSTRUCTIONS — CIVIL  ACTIONS  790 

Missouri. 

If  you  find  from  the  evidence  that  the  defendant  had  placed 
a  watchman  at  the  crossing  where  plaintiff  was  injured,  then 
the  watchman  so  placed  at  the  crossing  by  the  defendant  should 
be  physically  capable  of  reasonably  discharging  the  duties  of 
such  watchman;  and  if  you  find  from  the  evidence  that  the 
watchman  placed  at  said  crossing  by  defendant  on  the  day 
plaintiff  was  injured,  by  reason  of  his  age,  or  physical  debility, 
if  you  find  from  the  evidence  this  to  be  the  fact,  was  incapaci- 
tated to  reasonably  discharge  the  duties  of  such  watchman, 
if  he  had  been  physically  able  to  perform  the  duties  of  watchman, 
and  would  have  warned  the  boy  in  time  to  have  prevented  the 
collision  by  the  exercise  of  ordinary  care  on  his  part,  and  that 
by  reason  of  such  physical  incapacity  a  collision  occurred  between 
the  engine  of  the  defendant  and  the  vehicle  in  which  plaintiff 
was  riding,  and  the  plaintiff's  injury  was  the  result  thereof, 
then  your  verdict  will  be  for  the  plaintiff,  provided  you  find 
from  the  evidence  plaintiff  was  exercising  reasonable  care  and 
caution  to  protect  himself  from  injury.83 

Texas. 

If  you  find  from  the  evidence  that  defendant's  flagman  at 
Broadway  Crossing  failed  to  notify  plaintiff  of  the  approach 
of  the  engine  on  defendant's  road  in  time  for  plaintiff  to  have 
prevented  the  collision  between  his  horse  and  said  engine,  that 
such  failure  was  negligence  and  was  a  proximate  cause  of  the 
collision,  and  that  plaintiff  was  not  guilty  of  negligence  directly 
contributing  to  the  said  collision,  you  will  find  for  plaintiff.84 

§  2885.    Reliance  on  gong  or  automatic  warning  signal. 
Indiana. 

If  you  find  from  the  evidence  that  at  the  time  in  controversy 
in  this  case  there  was  in  force  an  ordinance  in  the  city  of  Bluff- 
ton,  making  it  unlawful  for  a  railroad  company  to  run  a  loco- 
motive engine  in  such  city,  at  a  greater  rate  of  speed  than  six 
miles  per  hour,  if  you  further  find  from  the  evidence  that  at 
the  time  in  controversy  in  this  case  there  was  in  force  an  ordi- 
nance in  the  city  of  Bluffton,  making  it  unlawful  for  a  railroad 
company  to  run  a  locomotive  engine  in  such  city  without  ringing 
the  bell  during  the  time  in  which  said  locomotive  engine  was 

83  McNamara  v.  Chicago,  R.  L  &  S4  Buchanan  v.  Missouri,  K.  &  T. 
P.  R.  Co.,  126  MoApp  152,  103  SW  Ry.  Co.,  48  TexCivApp  299,  107  SW 
1093.  552. 

See  also  Montgomery  v.  Missouri 
Pacific  R.  Co.,  181  Mo  477,  79  SW 
930. 


791  RAILROADS  §  2886 

in  operation,  then  I  instruct  you  that  the  plaintiff  had  a  right 
to  presume  and  rely  upon  said  presumption  that  the  defendant 
in  running  its  locomotive  engine  in  the  city  would  not  run  it  in 
violation  of  the  provisions  of  the  ordinance.  I  instruct  you  that 
the  plaintiff  in  this  cause  had  a  right  to  presume  that  the  de- 
fendant would  obey  the  said  ordinance  and  cause  the  bell  at- 
tached to  its  locomotive  to  be  rung  as  its  locomotive  approached 
the  said  crossing.  I  instruct  you  that  the  plaintiff  had  a  right 
to  presume  that  the  defendant  would  obey  said  ordinance  and 
would  not  operate  its  locomotive  over  its  railroad  tracks  within 
the  incorporate  limits  of  the  city  of  Bluffton  at  a  greater  rate 
of  speed  than  six  miles  per  hour.  Whether  or  not  the  bell  was 
rung  is  a  question  of  fact  for  you  to  determine;  whether  or 
not  said  locomotive  was  operated  over  said  railroad  tracks 
within  the  incorporate  limits  of  the  city  of  Bluffton  at  a  greater 
rate  of  speed  than  six  miles  per  hour  is  a  question  of  fact  for 
you  to  determine.  If  you  find  from  the  evidence  that  the  bell 
was  not  rung,  and  if  you  further  find  from  the  evidence  that  said 
locomotive  was  operated  over  the  railroad  tracks  within  the 
incorporate  limits  of  the  city  of  Bluffton  at  a  greater  rate  of 
speed  than  six  miles  per  hour,  then  I  instruct  you  that,  in  de- 
termining the  question  as  to  whether  or  not  the  plaintiff  was 
exercising  reasonable  care  in  approaching  the  crossing,  you 
may  consider  that  he  had  a  right  to  presume  that  a  warning 
would  be  given  him  of  the  approach  of  the  locomotive  to  the 
crossing  by  the  ringing  of  the  bell,  and  that  the  locomotive 
approaching  the  crossing  was  not  being  operated  at  a  greater 
rate  of  speed  than  six  miles  per  hour.85 

Oregon. 

If  you  find  that  the  plaintiff  relied  on  the  automatic  warning 
signal,  and  that  she  did  not  know  that  it  had  been  disconnected, 
you  are  instructed  that  you  may  consider  that  fact,  together 
with  other  circumstances  and  conditions  on  the  issue  of  whether 
or  not  the  plaintiff  was  guilty  of  contributory  negligence.86 

§  2886.    Reliance  on  safety  gates, 
Illinois. 

Every  person  is  bound  to  know  that  a  railroad  crossing  is 
a  dangerous  place  and  he  is  guilty  of  negligence  unless  he  ap- 
proaches it  as  if  it  were  dangerous.  And  if  the  jury  believe, 
from  the  evidence,  that  the  safety  gates  at  the  crossing  in 
question  were  down  and  the  deceased  went  upon  the  tracks 

85  Lake  Erie  &  W.  R.  Co.  v.  Me-  86  Lindekugel  v.  Spokane,  P.  &  S. 
Farren,  188  Ind  113,  122  NE  330.  R.  Co.,  149  Ore  634,  42  P2d  907,  99 

ALR  721. 
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underneath  the  gates,  and  in  so  doing  failed  to  exercise  due 
care  for  his  personal  safety,  and  in  consequence  thereof  was 
struck  by  an  engine  and  killed,  then  his  administratrix  cannot 
recover  in  this  action  and  your  verdict  should  find  the  defendant 
not  guilty.87 

Maryland. 

The  court  instructs  the  jury,  under  the  pleadings  in  this 
case,  that  your  verdict  must  be  for  the  defendant  unless  you 
find  from  the  evidence  that  the  defendant's  gateman  was  guilty 
of  negligence  in  raising  the  gate  and  permitting  the  automobile 
in  which  the  deceased  was  to  proceed  over  the  crossing;  and, 
before  the  jury  can  find  that  the  gateman  was  guilty  of  negli- 
gence in  so  doing,  you  must  find  that  the  gateman  did  or 
omitted  to  do  something  which  an  ordinarily  prudent  man  in 
his  position  would  not  have  done  or  omitted  to  do  under  all 
the  circumstances  that  may  be  found  by  the  jury  from  the 
evidence  in  this  case.88 

New  York, 

It  is  the  duty  of  a  person  standing  within  the  gates  at  a 
railroad  crossing  and  in  a  place  of  safety  and  knowing  that  a 
train  may  be  approaching  from  either  direction  at  any  moment, 
and  he  sees  the  gates  go  down,  not  to  proceed  across  until  the 
gates  are  raised,  and  if  he  does  so,  he  is  guilty  of  contributory 
negligence  as  a  matter  of  law.89 

Virginia. 

(1)  If  the  jury  believe  from  the  evidence  that  the  driver 
of  the  automobile  in  approaching  the  railroad  crossing  saw  the 
gates  were  down,  or  being  lowered,  and  attempted  to  drive 
around  the  gates,  and  make  the  crossing,  or  skidded  around 
the  gates,  and,  in  so  doing,  the  automobile  was  struck,  and  the 
plaintiff  injured,  the  jury  should  find  for  the  defendant. 

*     *     * 

If  the  jury  believe  from  the  evidence  that,  at  the  time  the 
automobile  was  approaching  the  crossing,  the  gates  were  down, 
or  being  lowered,  and,  notwithstanding  this,  the  driver  at- 
tempted to  cross  or  was  going  so  fast  that  he  could  not  stop, 
if  such  was  the  case,  and  in  the  act  of  so  crossing  his  automobile 
was  struck,  and  that  the  plaintiff  was  injured,  the  jury  should 
find  for  the  defendant.90 

87  Carlin  v.  Grand  Trunk  Western  89  Hatch  v.  Lake  Shore  &  M.  S.  R. 
R.  Co.,  243  111  64,  90  NE  201,  134  Co.,  159  AppDiv  596,  145  NYS  781. 
AmSt  354.  9O  Director  General  of  Railroads 

88  McAdoo  v.  State,  136  Md  452,  v.  Lucas,  130  Va  212,  107  SE  675 
111  A  476, 


793  RAILROADS  §  2889 

(2)  The  court  instructs  the  jury  that  a  traveler,  either  a 
driver  of  an  automobile  or  an  occupant  thereof,  when  approach- 
ing a  grade  crossing  of  a  railroad  where  gates  are  in  use,  must 
use  that  degree  of  care  which  a  person  of  ordinary  prudence 
would  use  under  like  circumstances  before  going  on  the  track. 
While  the  same  degree  of  care  is  not  required  as  at  a  crossing 
where  no  such  devices  are  used,  still  he  must  use  such  reason- 
able care  as  an  ordinarily  prudent  person  would  exercise  under 
like  circumstances  to  ascertain  whether  or  not  a  train  is  ap- 
proaching. He  cannot  rely  entirely  on  an  open  gate  as  a  guar- 
anty of  safety.91 

§  2887.    Crossing  between  cars  in  motion. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  E.  P.  lost  his  life  by  reason  of  crossing  over  or 
between  the  cars  while  the  train  was  in  motion,  then  the  jury 
will  find  for  the  defendant.92 

§  2888.    Injuries  in  jumping  on  moving  cars. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  plaintiff's  son,  W.,  got  off  the  defendant's  train 
near  Webster,  at  the  request  or  direction  of  a  brakeman  con- 
nected therewith,  in  safety,  and  that  he  thereafter  attempted 
to  get  upon  or  aboard  said  train,  and  was  injured  while  so  doing, 
plaintiff  is  not  entitled  to  recover  in  this  action,  and  your  ver- 
dict will  be  for  the  defendant.93 

§  2889.    Presumption  that  person  killed  on  track  exercised  due 
care. 

Neither  negligence  nor  contributory  negligence  is  presumed. 
On  the  contrary  there  is  a  presumption  that  a  decedent,  prior  to 
her  death,  caused  by  a  collision  of  a  train  with  the  vehicle  in 
which  she  was  riding  as  a  guest,  was  acting  as  a  person  of  ordi- 
nary care  and  prudence  would  have  acted  under  the  same  or 
similar  circumstances. 

Ordinarily,  it  is  not  the  province  or  even  proper  for  a  guest 
to  interfere  with  the  driver  until  she  discovers  that  the  driver 
is  unskilful,  reckless,  or  has  failed  to  perceive  impending 
danger.94 

9 '  Seaboard  Air-Line  R.  Co.  v.  93  Farber  v.  Missouri  Pacific  Ry. 

Terrell,  149  Va  344,  141  SE  231.  Co.,  139  Mo  272,  40  SW  932. 

92  Louisville  &  N.  R.  Co.  v.  Price's  94  Davis  v.  New  York  Cent.  R. 

Admr.,  25  KyL  1033,  76  SW  836.  Co.,  104  OhApp  497,  150  NE2d  477. 
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§  2890.    Evidence  as  to  distance  in  which  train  may  be  stopped. 
Alabama. 

Evidence  as  to  the  distance  in  which  a  train  may  be  stopped 
under  perfect  or  ideal  conditions  is  not  conclusive  in  this  case. 
The  question  here  is  whether  or  not  defendant's  engineer,  after 
his  mind  had  become  conscious  of  and  he  realized  and  under- 
stood H.  O.'s  danger,  negligently  or  intentionally  failed  to  use 
the  means  at  his  command  to  avoid  the  injury.  Unless  the 
engineer  was  guilty  of  such  dereliction  in  his  duty  after  be- 
coming conscious  of  H.  O/s  peril,  your  verdict  must  be  for  the 
defendant.95 

Wisconsin. 

The  plaintiff  has  offered  the  testimony  of  witness  M.  to  show 
that  the  train  could  have  been  stopped  before  reaching  the 
bridge.  It  will  be  the  duty  of  the  jury  carefully  to  weigh  the 
testimony  of  this  witness.  You  will  consider  first  his  compe- 
tency, the  experience  he  has  had  in  stopping  trains  and  making 
tests,  and  give  his  evidence  such  weight  as  you  think  it  deserves. 
The  defendant  has  offered  testimony  of  several  witnesses  who 
have  made  actual  tests  under  what  is  claimed  to  be  similar  con- 
ditions, as  far  as  practicable,  to  determine  the  distance  within 
which  a  similar  train  could  be  stopped.  The  witnesses  have 
testified  to  tests  made  on  last  Thursday,  Friday,  Saturday,  and 
Sunday.  It  is  the  claim  of  the  defense  that  these  tests  were 
made  under  practically  similar  conditions  to  those  existing  on 
the  day  of  the  accident,  and  it  is  further  claimed  that  these 
actual  tests  are  more  accurate  and  satisfactory  as  to  the  distance 
within  which  the  train  could  have  been  stopped  than  the  testi- 
mony of  the  plaintiff's  witness  based  upon  his  experience  and 
calculations.  The  witnesses  for  the  defense  who  have  testified 
state  that  under  the  conditions  observed  the  train  could  not  have 
been  stopped  before  reaching  the  bridge.  Several  of  them  give 
it  as  their  opinion  that  under  the  conditions  assumed  to  have 
existed  on  the  day  of  the  accident,  the  manner  in  which  engineer 
G.  applied  the  brakes  and  operated  the  train  was  the  proper  way 
in  which  to  have  controlled  the  speed  and  made  the  stop  in  the 
shortest  practicable  space. 

The  court  will  not  attempt  to  refer  particularly  to  the  evi- 
dence on  either  side.  It  will  be  the  duty  of  the  jury  to  consider 
all  this  evidence  for  the  purpose  of  determining  whether  the 
train  could  have  been  stopped  before  reaching  the  bridge  and 
whether  the  engineer  was  guilty  of  such  reckless  and  wanton 
conduct  as  amounted  to  gross  negligence.96 

9*  Brown  v.  St.  Louis  &  S.  F.  R.  9«  Langowski  v.  Wisconsin  Cent. 
Co.,  171  Ala  310,  55  S  107.  R.  Co.,  153  Wis  418,  141  NW  236. 
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§  2891.    Killing  animals. 

Alabama. 

(1)  When  the  engineer  of  the  defendant's  engine  that  killed 
the  bull  of  plaintiff,  upon  perceiving  the  bull  on  the  track  of 
defendant,  the  said  engineer  must  have  used  all  the  means  in  his 
power  known  to  skilful  engineers,  such  as  applying  the  brakes 
and  reversing  the  engine  in  order  to  stop  the  train,  and  if  the 
killing  of  the  bull  was  the  result  of  the  failure  of  defendant's 
engineer  to  put  on  the  brakes  and  reverse  the  engine,  the  plain- 
tiff is  entitled  to  recover  for  the  reasonable  value  of  the  bull.97 

(2)  I  charge  you,  gentlemen  of  the  jury,  that  if  you  believe 
from  the  evidence  that  defendant's  locomotive  was  running  at 
such  a  rapid  rate  of  speed  that  it  would  have  been  impossible  by 
the  use  of  ordinary  means  and  appliances  to  stop  the  locomotive 
and  prevent  the  injury  to  stock  within  the  distance  in  which 
stock  upon  the  track  would  be  seen  by  aid  of  the  headlight,  then 
the  defendant  was  guilty  of  negligence ;  and  if  the  jury  further 
believes  from  the  evidence  that  the  negligence  proximately  con- 
tributed to  the  injury  to  plaintiff's  stock,  then  the  plaintiff  ought 
to  recover. 

I  charge  you,  gentlemen  of  the  jury,  that  the  duty  is  on  a 
railroad  company  to  run  its  locomotive  at  night  at  such  rate  of 
speed  that  it  can  be  stopped,  if  necessary,  by  the  use  of  ordinary 
means  and  appliances  within  the  distance  in  which  stock  would 
be  seen  upon  the  track  by  the  aid  of  the  headlight  of  the  loco- 
motive; and  if  the  defendant  railroad  company  in  this  case 
failed  in  this  duty,  and  such  failure  was  the  proximate  cause  of 
the  injury  to  plaintiff's  stock,  then  they  ought  to  find  a  verdict 
for  the  plaintiff. 

*     *     * 

I  charge  you,  gentlemen  of  the  jury,  that  under  the  law  of 
Alabama,  it  is  the  duty  of  a  railroad  to  run  its  locomotive  at 
night  at  such  rate  of  speed  that  it  can  be  stopped  by  the  use  of 
ordinary  means  and  appliances  within  the  distance  in  which 
stock  would  be  seen  upon  the  track  by  the  aid  of  the  headlight. 

I  charge  you,  gentlemen  of  the  jury,  that  the  law  of  the  state 
of  Alabama  is  that  a  railroad  company  is  guilty  of  negligence 
where  its  trains  are  run  in  the  nighttime,  at  such  a  rate  of  speed 
that,  by  reason  of  the  darkness  of  the  night,  without  any  inter- 
vening unusual  natural  causes,  such  as  fog,  falling  rain  or  snow, 
stock  cannot  be  seen  by  the  aid  of  headlight,  in  time  to  prevent 

97  Atlanta  &  St.  A.  B.  Ry.  Co.  v.  Owen  v.  Southern  R.  Co.,  222  Ala 

Hodges,  19  AlaApp  42,  94  S  252.  499,  133  S  33  (dog  killed) ;  Bates  v. 

See  also  Bugg  v.  Meredith,  214  Louisville  &  N.  R.  Co.,  21  AlaApp 

Ala  264,  107  S  805  (horse  killed);  176,  106  S  394  (dog  killed). 
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Injury  by  the  use  of  the  ordinary  means  and  appliances  with 
which  trains  are  usually  supplied.98 

Arkansas. 

(1)  The  law  makes  it  the  duty  of  persons  running  trains  in 
this  state  upon  any  railroad  to  keep  a  constant  lookout  for 
stock  upon  said  railroad;  and,  if  any  stock  shall  be  injured  by 
the  negligence  of  such  persons  to  keep  such  a  lookout,  the  com- 
pany owning  and  operating  such  railroad  shall  be  liable  to  the 
owner  of  such  stock  so  injured  for  all  damages  resulting  from 
such  neglect,  and  the  burden  of  proof  shall  devolve  upon  the 
railroad  company  to  establish  the  fact  that  this  duty  has  been 
performed." 

(2)  If  you  believe,  from  the  evidence  in  this  case,  that  the 
plaintiff's  cow  was  found  killed  or  injured  on  the  right-of-way 
of  defendant's  road,  this  makes  a  prima  facie  case  of  negligence 
against  the  defendant,  and  the  burden  then  shifts  on  the  de- 
fendant to  show  that  said  cow  was  not  killed  by  its  negligence 
in  the  operation  of  its  train. ' 

South  Carolina. 

When  a  man  proves  that  he  owns  live  stock,  and  that  it 
was  killed  upon  the  track  of  a  railroad  company,  the  law  raises 
the  presumption  of  negligence  as  against  the  railroad  company, 
and  says  that,  if  nothing  further  appears  than  that,  and  if 
there  is  no  showing  to  the  contrary,  if  there  is  no  explanation 
on  the  part  of  the  railroad  company,  then  the  man  is  entitled 
to  recovery,  but  the  law  goes  on  and  says  that  where  the  railroad 
company  comes  in  and  denies  that  there  was  any  negligence 
on  its  part  and  explains  the  killing  and  overcomes  the  burden 
of  negligence  thrown  upon  it,  explains  it  satisfactorily  to  the 
jury  that  the  killing  was  unavoidable,  and  was  caused  through 
no  negligence  on  its  part,  then  the  presumption  is  removed, 
and  the  party  cannot  recover  because,  as  you  see,  his  right 

&B  Louisville  &  Nashville  R.  Co.  v.  See  also  Kansas  City  Southern  R. 

Moseley  (AlaCtApp),  81  S2d  318.  Co.  v.  Ingrain,  80  Ark  269,  97  SW 

It  should  be  noted  that  on  appeal,  55;   St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

the    Supreme    Court    of    Alabama  Ewing,  85  Ark  53,  107  SW  191. 

stated  that  the  headlight  rule   ap-  i  Kansas  City  Southern  R.  Co.  v. 

plies  only  to  a  straight  track  or  to  Simmons,  140  Ark  80,  215  SW  167. 

so  slight  a  curve  as  to  constitute  See  also  Kansas  City  Southern  R. 

practically   a    straight   track.     The  Co.  v.  Whitley,  139  Ark  255,  213  SW 

rule  does  not  apply  to  tracks  with  369;  Mahor  v.  Kansas  City  Southern 

substantial    curves    in    the    country  R.  Co.,  145  Ark  111,  223  SW  388; 

where  there  is  no  public  crossing  on  Indiana,  B.  &  W.  Ry.  Co.  v.  Sawyer, 

the  curve.  81  S2d  321.  109  Ind  342,  10  NE  105. 

"Fenton  v.  De  Queen  &  E.  R. 
Co.,  102  Ark  386,  144  SW  192. 
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to  recovery  is  based  upon  the  negligence  of  the  railroad  com- 
pany, and  if  it  is  shown  that  there  has  been  no  negligence  on  the 
part  of  the  railroad  company,  plaintiff  cannot  recover.  The 
jury  is  instructed  that,  notwithstanding  the  presumption  of 
negligence  which  arises  from  the  fact  that  the  stock  has  been 
killed  by  the  railroad  company,  where  all  the  facts  are  in  evi- 
dence, including  the  fact  that  the  stock  law  was  in  force  at  the 
place  in  question,  they  must  find  a  verdict  from  the  preponder- 
ance of  the  evidence  as  a  whole,  and  cannot  find  a  verdict 
against  the  defendant  simply  because  of  the  presumption  of 
negligence.2 

§  2892.     Fences  and  cattle  guards. 
Alabama. 

If  you  are  reasonably  satisfied  from  the  evidence  in  this  case 
that  the  defendant's  servant  or  agent  negligently  drove  the 
mules  into  the  cattle  guard,  or  that  his  act  in  driving  the  mules 
into  the  cattle  guard  was  negligence,  and  you  are  satisfied  from 
the  evidence  that  he  did  drive  the  mules  into  the  cattle  guard, 
then  you  would  find  for  the  plaintiff  under  that  theory  of  the 
case.3 

Indiana. 

The  law  does  not  require  the  defendant  to  fence  its  road 
at  stations  or  sidings  where  freight  is  received  and  discharged ; 
and  the  defendant  is  not  liable  in  an  action  like  this  for  stock 
that  may  get  upon  the  track  at  such  point  and  get  killed.4 

Missouri. 

Even  if  you  believe  from  the  evidence  that  hogs  entered 
the  plaintiff's  field,  and  did  damage  to  his  crop,  as  complained 
in  the  petition,  still  if  you  also  believe  from  the  evidence 
that  there  was  a  space  of  ground  lying  between  the  fence  which 
the  defendant  had  erected  along  the  east  side  of  its  track  and 
another  fence  which  was  upon  the  west  side  of  the  plaintiff's 
enclosure,  and  that  said  strip  of  ground  was  open  to  a  public 
highway  at  the  south  end,  so  that  hogs  and  other  stock  could 
pass  from  the  public  road  into  said  strip  of  ground,  and  that 
it  was  necessary  for  hogs  to  pass  through  or  under  both  of 
said  fences  and  across  said  intervening  strip  of  ground  in  order 
to  get  from  defendant's  enclosure  along  its  track  into  the  plain- 

2  Griffith  v.  Atlantic  Coast  Line  R.  4  Indiana,   B.    &    W.    Ry.    Co.   v. 
Co.,  82  SC  252,  64  SE  222.  Sawyer,  109  Ind  342,  10  NE  105. 

3  Alabama  Great  Southern  R.  Co.  See  also  Goretski  v.  Au  Sable  & 
v.  Clark,  221  Ala  616,  130  S  318.  N.  W.  R.  Co.,  172  Mich  623,  138  NW 

See  also  Seaboard  Air-Line  R.  Co.      658. 
v.  Collier,  118  Ga  463,  45  SE  300. 
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tiff's  field,  then  the  plaintiff  cannot  recover  in  this  action,  and 
your  verdict  must  be  for  the  defendant. 

*     *     * 

It  is  not  necessary  that  the  defendant  should  have  erected 
its  fence  upon  the  line  of  its  right-of-way.  It  had  the  right 
to  locate  the  fence  at  any  place  between  the  edge  of  its  track 
and  the  line  of  its  right-of-way.  Therefore,  if  you  should  be- 
lieve from  the  evidence  that  there  was  a  strip  of  ground  be- 
tween the  railroad  fence  and  the  plaintiff's  fence,  and  that 
a  part  of  the  same  was  included  within  the  line  of  the  railroad 
right-of-way,  but  outside  of  the  railroad  fence,  and  that  such 
strip  of  ground  opened  at  the  south  end  upon  a  public  highway, 
and  that  hogs  passed  through  or  over  said  strip  of  ground,  and 
thence  under  or  through  the  plaintiff's  fence,  and  although,  in 
passing  over  said  strip  of  ground,  they  may  have  passed  over 
the^  unenclosed  portion  of  the  right-of-way,  still  that  does  not 
entitle  the  plaintiff  to  recover,  and  under  such  circumstances, 
if  you  so  find,  your  verdict  should  be  for  defendant.5 

Wisconsin. 

In  determining  what  your  answer  to  this  second  question 
should  be  the  court  instructs  that  the  words  "occasioned  in 
whole  or  in  part  by  the  want  of  a  fence"  mean,  did  the  injury 
in  whole  or  in  part  follow  incidentally  or  indirectly  from  the 
want  of  the  fence,  and  you  must  determine  whether  it  so  fol- 
lowed from  the  want  of  the  fence  or  whether  the  injury  followed 
from  some  new  and  independent  cause.  If  you  believe  from  the 
greater  weight  of  the  evidence  that  plaintiff's  injury  incidentally 
or  ^  indirectly  followed  from  the  want  of  the  fence,  and  that  the 
injury  did  not  follow  from  any  new  and  independent  cause, 
your  answer  to  the  second  question  will  be  "Yes."6 

§  2893.    Obstruction  of  watercourse. 
Indiana. 

Any  person  or  corporation  who  erects  and  maintains  a  struc- 
ture in  the  channel  of  a  natural  watercourse  is  bound  in  the 
construction  and  maintenance  thereof  to  make  and  provide 
sufficient  openings  in  such  structure  for  the  passage  down 
said  watercourse  of  all  water,  drift-wood,  and  other  materials 
that  may  be  reasonably  expected  to  come  down  such  stream 
at  the  point  in  question;  and  if  he  or  it  failed  to  do  so,  and 

5  Kingsbury  v.  Missouri,  K.  &  T.  «  Berndl  v.  Payne,  177  Wis  210, 
Ry.  Co.,  156  Mo  379,  57  SW  547.  188  NW  81. 

See  also  Rosentingle  v.  Illinois 
Southern  R.  Co.,  122  MoApp  492,  99 
SW  788. 
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as  a  proximate  result  of  such  failure,  an  injury  resulted  to 
property  bordering  on  or  adjacent  to  such  stream,  the  person 
or  corporation  so  erecting  and  maintaining  such  structure  will 
be  liable  in  damages  to  the  owner  of  such  property,  who  is  him- 
self free  from  negligence  contributing  to  such  injury. 

*     *     * 

The  duty  or  obligation  just  mentioned  to  make  and  pro- 
vide sufficient  openings  in  such  structure  for  such  passage  of 
a  stream,  and  what  it  may  be  reasonably  expected  to  carry 
in  and  upon  its  waters,  is  absolute  and  Is  not  varied  or  affected 
by  the  public  or  private  importance  of  any  structure  that  may 
constitute  an  obstruction;  nor  can  anyone,  who  may  erect  and 
maintain  such  structure,  avoid  liability  in  damages  by  showing 
that  such  structure  was  necessary  and  proper  for  its  purpose, 
or  that  it  was  carefully  and  properly  constructed  and  main- 
tained to  accomplish  such  purpose,  if  in  fact  such  duty  or  obli- 
gation was  not  discharged.7 

Oklahoma. 

You  are  instructed,  gentlemen,  that  the  statutes  of  the  state 
of  Oklahoma  provide  that: 

"Every  corporation  constructing,  owning  or  using  a  railroad 
shall  restore  every  stream  of  water,  watercourse,  street,  high- 
way, plank  road,  toll  or  wagon  road,  turnpike  or  canal  across, 
along  or  upon  which  said  railroad  may  be  constructed,  to  its 
former  state  or  to  such  condition  as  that  its  usefulness  shall 
not  be  materially  impaired,  and  thereafter  maintain  the  same  in 
such  condition  against  any  effects  in  any  manner  produced  by 
such  railroad."  This  provision  of  our  statute  is  mandatory  in  its 
terms  and  the  failure  to  comply  therewith  renders  the  person  or 
corporation  so  failing  liable  in  damages  to  any  person  injured  by 
reason  of  such  failure.8 

7  Brand  v.  Pennsylvania  Co.,  Cir-  v.  Wiar,  144  Ky  206,  138  SW  255; 

cuit  Court,  Marion  County,  Indiana,  Louisville,   H.    &    St.   L.   R,   Co.   v. 

No.  35800.  Roberts,  144  Ky  820,  139  SW  1073; 

See  also  Shoemaker  v.  Indiana  Ry.  Missouri,  K.  &  T.  R.  Co.  v.  Macon 

&  Light  Co.,  77  IndApp  261, 133  NE  (TexCivApp),  115  SW  847. 
591;  Davis  v.  Ivey,  93  Fla  337,  112          8  Wood  v.  Thompson,  207  Okl  153, 

S  264;  Madisonville,  H.  &  E.  R.  Co.  248  P2d  606. 
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Section  Section 

2900.  Proof  of  mistake.  2902.    Tender  back  of  consideration 

2901.  Mistake  from  plaintiff's  lack  as  condition  to  relief, 

of  care. 

§  2900.    Proof  of  mistake. 

It  is  the  presumption  of  law  that  the  deed  for  the  lots 
hereinbefore  referred  to  contained  the  agreement  of  the  parties 
thereto  concerning  said  conveyance  and  all  of  the  agreement. 
This  presumption  may  be  overcome  by  the  party  asserting  that 
the  deed  does  not  contain  all  of  the  agreement,  but  the  burden 
of  proving  such  is  upon  the  party  making  such  assertion,  so 
in  this  case  the  evidence  must  establish  incontrovertibly  that 
the  mistake  alleged  was  common  to  both  parties ;  in  other  words, 
that  both  parties  understood  the  contract  as  it  is  alleged  it 
ought  to  have  been  expressed,  and  as  in  fact  it  was  but  for  the 
mistake  alleged  in  reducing  it  to  writing  and  the  failure  to 
insert  the  reservation  as  to  the  assumption  of  the  mortgage. l 

§  2901.    Mistake  from  plaintiff's  lack  of  care. 

In  making  a  contract  the  parties  are  bound  to  exercise  the 
ordinary  care  and  diligence  to  inform  themselves  as  to  any 
facts  relating  to  the  subject-matter  of  the  contract,  and  equity 
will  not  relieve  for  any  mistake  that  was  solely  the  result  of 
a  want  of  such  care  and  diligence.2 

§  2902.    Tender  back  of  consideration  as  condition  to  relief. 

If  you  find  and  believe  from  the  testimony  that  someone 
deceived  the  plaintiff  concerning  the  property  intended  to  be 
conveyed,  and  you  further  believe  that  the  defendant,  without 
knowledge  of  the  deception,  in  good  faith  intended  to  buy  the 
two  lots,  then  you  are  instructed  that  before  plaintiff  is  entitled 
to  any  relief  he  must  in  good  faith  tender  back  to  the  defendant 
the  amount  of  money  paid  under  said  deed,  together  with 
interest,  and  surrender  back  the  notes  executed  by  defendant.3 

1  Zuspann  v.  Roy,   102  Kan  188,          3  Horwitz   v.    La   Koche    (TexCiv 
170  P  387.  App),  107  SW  1148. 

2  Dolvin  v.  American  Harrow  Co., 
131  Ga  300,  62  SE  198. 
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CHAPTER  152 

RELIGIOUS  SOCIETIES 

Section  Section 

2905.  Expulsion  of  members,  2907.    Compensation  for  work  per- 

2906.  Interference  in  affairs  by  an-  formed  for  church. 

other  church. 

§  2905.    Expulsion  of  members. 

An  arbitrary  expulsion  of  the  majority  of  the  members  of 
a  church  by  a  minority  without  notice  or  trial,  or  allowing 
such  majority  to  appear  and  be  heard,  would  be  a  void  act.1 

§  2906.    Interference  in  affairs  by  another  church. 

Where  a  church  is  sovereign  in  its  character  of  government, 
having  the  exclusive  right  and  power  to  manage  and  settle 
its  own  internal  affairs,  and  where  it  is  not  subservient  to  some 
higher  church  authority  to  settle  disputes  arising  among  the 
members,  then  the  act  or  conduct  of  some  other  church  or 
churches  which  may  assume  to  voluntarily  act  in  some  matter 
of  dispute  would  have  no  binding  effect  in  the  assumption  to 
settle  such  disputes,  but  such  act  by  such  church  or  churches, 
unless  clothed  with  authority  to  act  in  such  matter,  would  be  null 
and  void.2 

§  2907.    Compensation  for  work  performed  for  church. 

If  the  relations  of  the  parties,  the  nature  of  the  service,  and 
all  the  pertinent  facts,  show  that  the  plaintiff  was  not  working 
for  money,  and  that  the  church  did  not  understand  that  pay  was 
to  be  exacted,  none  can  be  demanded, 

*  *    * 

If  the  work  was  done  under  circumstances  justifying  the 
belief  that  no  charge  was  intended,  there  is  no  liability  to  pay. 

*  *    * 

If  the  performance  of  the  work  was  voluntary,  and  both  sides 
supposed  the  service  was  given  spontaneously,  from  a  desire  to 
promote  a  cause  the  plaintiff  had  at  heart,  no  agreement  to  pay 
can  be  implied.3 

1  Everett  v.  Jennings,  137  Ga  253,         3  Cicotte  v.  Church  of  St.  Anne, 
73  SE  375.  60  Mich  552,  27  NW  6£2. 

2  Everett  v.  Jennings,  supra. 
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CHAPTER  153 

REPLEVIN 

Section  Section 

2910.  Levy  on  property.  2915.     Conditional  sales. 

2911.  Ownership  of  property.  2916.     Measure  of  damages. 

2912.  Matters  to  be  proved.  2917.     Verdict. 

2913.  Demand  for  possession.  2918.     Action  on  replevin  bond. 

2914.  Principal  against  agent. 

§  2910.    Levy  on  property. 

Oregon. 

If  you  should  find  from  the  evidence  that  the  rails,  at  the 
time  the  levy  was  made,  were  in  the  possession  of  the  railroad 
company,  then  the  sheriff  would  have  no  right  to  take  possession 
as  the  property  of  G.,  judgment  debtor;  but  the  mere  piling  of 
the  rails  upon  the  wharf  of  the  railroad  company  would  not 
constitute  such  a  possession  of  them  by  the  railroad  company 
as  would  prevent  the  sheriff  from  making  a  valid  levy  upon 
them  as  the  property  of  G.,  if  you  find  that  the  rails  were  in 
fact  the  property  of  G. ! 

Wisconsin- 
It  appears  that  the  defendant,  as  sheriff,  levied  upon  and 
took  into  his  possession  a  certain  electric  piano  and  a  National 
cash  register,  which  he  found  in  the  place  of  business  of  one 
E.  T.,  and  that  such  levy  was  made  under  an  execution  issued 
upon  a  judgment  rendered  on  May  27,  19 — ,  against  E.  T.,  in 

favor  of  one  D.  E.  M.,  for  the  sum  of  $ ,  and  the  sheriff 

had  possession  of  the  said  piano  and  cash  register  when  this 
action  was  begun.  The  plaintiff  W.  has  brought  this  action  to 
recover  possession  of  the  piano  and  the  cash  register,  and  he 
claims  that  he  purchased  the  cash  register  and  piano  on  April 
24,  19 — ,  and  that  he  has  ever  since  owned  the  same.2 

1  Coos  Bay  R.   Co.  v.   Siglin,  34  of  these  parties  had  the  possession, 

Ore  80,  53  P  504.    In  this  case  there  in   determining  the  legality   of  the 

was  evidence  tending  to  show  that  levy"  and  "in  view  of  the  issue,  the 

the    rails    were    purchased    by    the  instruction  was    pertinent."     There 

judgment  debtor  and  shipped  to  him,  was  no  invasion  of  the  province  of 

and  that  he  received  them  at  the  the  jury. 

wharf.   It  then  became  "a  question         2  Witt  v.  Siewert,  Circuit  Court, 

for  the  jury  to  decide  as  to  which  Marathon  County,  Wisconsin. 
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§  2911.    Ownership  of  property. 

Delaware. 

The  plaintiffs  contend  that  title  to  the  machinery  passed  to 
them  on  March  20,  19 — .  This  they  must  establish  in  order  to 
recover.  If  you  should  find  that,  at  the  time  of  the  transaction 
on  March  20,  19 — ,  title  did  not  pass,  then  the  plaintiffs  cannot 
prevail  in  this  action.  Whether  title  passed  and  when  it  passed 
depends  primarily  upon  the  contract  between  the  parties.  What 
the  contract  between  the  parties  was,  that  is,  the  terms  of  the 
contract,  you  are  to  determine  from  the  evidence  before  you  of 
what  the  parties  did  and  what  they  said. 

There  are  certain  statutes  of  Delaware  which  have  a  bearing 
on  this  case.  I  shall  read  them  to  you. 

Where  there  is  a  contract  to  sell  specific  or  ascertained 
goods,  the  property  in  them  is  transferred  to  the  buyer  at  such 
time  as  the  parties  to  the  contract  intend  it  to  be  transferred. 

Unless  a  different  intention  appears,  where  there  is  an 
unconditional  contract  to  sell  specific  goods  in  a  deliverable 
state,  the  property  in  the  goods  passes  to  the  buyer  when  the 
contract  is  made,  and  it  is  immaterial  whether  the  time  of 
payment  or  the  time  of  delivery,  or  both,  be  postponed. 

If  it  is  a  contract  to  sell  specific  goods,  and  the  seller  is 
bound  to  do  something  to  the  goods  for  the  purpose  of  putting 
them  into  a  deliverable  state,  the  property  does  not  pass  until 
such  thing  is  done. 

Goods  are  in  a  deliverable  state  when  they  are  in  such  a 
state  that  the  buyer  would,  under  the  contract,  be  bound  to 
take  delivery  of  them. 

If  you  find  that  there  was  an  express  agreement  fixing  the 
time  for  delivery  and  payment  —  delivery  of  the  machinery 
and  payment  of  the  balance  of  the  purchase  price  —  then  that 
would  constitute  a  term  of  the  contract. 

If  you  find  there  was  no  express  agreement  concerning  the 
time  of  delivery  and  payment,  then  delivery  and  payment  must 
be  made  within  a  period  which  is  a  reasonable  time  under  the 
circumstances;  and  a  contract  to  deliver  and  an  agreement  to 
pay  is  treated  as  an  implied  term  of  the  contract,  within  a 
reasonable  time,  under  the  circumstances. 

It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the 
buyer  to  accept  and  pay  for  them  in  accordance  with  the  con- 
tract to  sell.  Unless  otherwise  agreed,  delivery  of  the  goods 
and  payment  of  the  price  are  concurrent  conditions ;  that  is  to 
say,  the  seller  must  be  ready  and  willing  to  give  possession  of 
the  goods  to  the  buyer  in  exchange  for  the  price,  and  the  buyer 
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must  be  ready  and  willing  to  pay  the  price  in  exchange  for 
possession  of  the  goods. 

The  seller  of  goods  is  deemed  to  be  an  unpaid  seller  when  the 
whole  of  the  price  has  not  been  paid  or  tendered.  An  unpaid 
seller  may  rescind  the  transfer  of  title  and  resume  the  property 
in  the  goods  where  he  expressly  reserved  the  right  to  do  so  in 
case  the  buyer  should  make  default  in  the  payment  of  the  price 
in  an  unreasonable  time.  The  transfer  of  title  shall  not  be  held 
to  be  rescinded  by  an  unpaid  seller  until  he  has  manifested  by 
notice  to  the  buyer  or  by  some  other  overt  act  an  intention  to 
rescind. 

It  is  not  necessary  that  such  overt  act  should  be  communi- 
cated to  the  buyer,  but  the  giving  or  failure  to  give  notice  to 
the  buyer  of  the  intention  to  rescind  is  relevant  in  any  issue 
involving  the  question  whether  the  buyer  had  been  in  default 
an  unreasonable  time  before  the  right  of  rescission  was  asserted. 

In  order  for  the  plaintiffs  to  recover,  you  must  find  that  the 
title  to  the  property  passed  to  them  on  March  20,  19 — ,  and 
that  they  performed  or  tendered  performance  of  all  things  re- 
quired of  them  to  be  done.  If  you  do  not  so  find,  your  verdict 
should  be  for  the  defendant.3 

Illinois. 

(1)  If  the  jury  believe,  from  the  evidence,  that,  at  the 
time  the  property  replevied  in  this  case  was  replevied,  it  was 
owned  by  both  the  plaintiff  and  defendant  as  partnership  prop- 
erty, the  jury  will  find  the  issues  for  the  defendant.4 

(2)  If  the  jury  believe  that  plaintiff  delivered  up  the  prop- 
erty in  controversy  to  defendant,  with  his  permission  to  pay 
the  amount  advanced  and  redeem  the  property  in  a  given  period, 
and  said  period  elapsed  without  such  payment,  then  defendant's 
right  of  ownership  was  absolute  on  such  failure.5 

Missouri. 

The  burden  rests  upon  the  plaintiff  B.  to  make  out  his  case 
by  a  preponderance,  that  is,  by  a  greater  weight,  of  the  evidence. 
Unless  he  has  done  so,  your  verdict  should  be  in  favor  of  the 
defendant  M.  If  you  shall  believe  from  the  evidence  that  at 
the  time  of  the  commencement  of  this  suit  the  heifer  in  contro- 
versy was  the  property  of  the  plaintiff,  you  will  return  a  verdict 
in  his  favor.  On  the  other  hand,  if  you  shall  believe  from  the 
evidence  that  at  the  time  of  the  commencement  of  this  suit 

3  Harlan   &    Hollingsworth    Corp.  4  Reynolds  v.   McCormick,  62  111 

v.  McBride,  6  Terry  (45  Del)  85,  69  412. 

A2d  9,  affirming  judgment  on  verdict  5  Sidwell  v.  Lobly,  27  111  438. 
for  plaintiffs. 
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said  heifer  was  not  the  property  of  the  plaintiff,  you  will  return 
a  verdict  in  favor  of  the  defendant,  and  also  find  the  present 
value  of  said  heifer.6 

Ohio. 

If  the  plaintiff  has  proved  by  a  preponderance  of  the  evi- 
dence that  he  was  the  owner  of  the  property,  and  that  the  al- 
leged contract  with  S.  was  not  entered  into  at  all,  then  your 
verdict  should  be  for  the  plaintiff.  On  the  other  hand,  if  you 
believe  from  the  evidence  that  such  a  contract  was  entered 
into  and  that  S.  by  the  terms  thereof  purchased  the  property, 
then  the  court  says  to  you,  the  title  to  the  property  changed, 
and  your  verdict  should  be  for  the  defendant.7 

§  2912.    Matters  to  be  proved. 

The  court  instructs  the  jury,  on  behalf  of  the  defendant, 
that  in  order  to  entitle  the  plaintiff  to  a  verdict,  it  is  incumbent 
on  the  plaintiff  to  establish,  by  evidence  in  the  case,  that  the 
goods  and  property  replevied  in  this  suit  were  in  the  possession 
of  the  defendant,  or  that  he  detained  the  same  from  the  plaintiff 
at  the  time  the  suit  was  commenced,  and  unless  the  jury  do 
believe  from  the  testimony  given  in  this  case,  that  said  property 
was  in  the  possession  of  the  defendant,  or  that  he  detained 
the  same  when  this  suit  was  commenced,  then  they  should  find 
for  the  defendant  upon  the  issue  of  detention  of  such  property 
only.8 

§  2913.    Demand  for  possession. 

If  the  jury  find  that  the  possession  of  the  personal  property, 
or  any  part  thereof,  was  lawfully  obtained  originally  by  the 
defendants,  and  that  no  demand  for  the  surrender  of  said  prop- 
erty by  the  plaintiff  was  made  prior  to  the  filing  of  this  suit, 
then  I  instruct  you  your  verdict  should  be  for  the  defendants.9 

§  2914.    Principal  against  agent. 

If  you  find  that  defendants  received  from  plaintiff  any  of 
the  property  described  in  plaintiff's  complaint  at  a  time  when 
defendants  were  plaintiff's  servants  and  employees  and  solely 
because  of  and  under  the  terms  of  such  service  and  employment ; 

6  Bright  v.  Miller,  95  MoApp  270,  7  Sauer  v.  Downing,  109  OhSt  120, 

68  SW  1061.  This  instruction  in  ef-  142  NE  29. 

feet  told   jury  that   plaintiff   could  8  Reynolds  v.  McCormick,  62   111 

only  recover  upon  the  strength  of  412. 

his  own  title  and  not  upon  the  weak-  9  Mills  Novelty  Sales  Co.  v.  Glut- 
ness  of  defendant's  title.  ter,  Circuit  Court,  Marion  County, 

Indiana,  No.  £5557. 
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and  if  you  find  that  plaintiff  before  bringing  this  action  de- 
manded the  return  of  said  property  and  that  defendants  re- 
fused to  surrender  the  same,  then  I  instruct  you  that  defendants 
cannot  excuse  their  failure  to  redeliver  such  property  to  plaintiff 
on  the  ground  that  plaintiff  was  not  the  owner  thereof  unless 
they  also  show,  by  a  preponderance  of  all  the  evidence,  either 
that  defendants  or  either  of  them  were  the  owners  of  any 
such  property  so  withheld  or  that  they  had  surrendered  or  had 
been  compelled  to  surrender  the  same  to  the  true  owner  thereof 

or  had  been  called  upon  by  such  owner  so  to  do. 

*  *     * 

In  order  to  maintain  its  right,  if  any,  to  recover  against  the 
defendants  in  this  case,  the  plaintiff  must  among  other  things, 
by  a  preponderance  of  the  evidence,  that  it  had  the  immediate 
right  to  the  possession  of  the  property  or  some  part  thereof 
described  in  the  complaint ;  but  this  does  not  mean  that  plaintiff, 
in  order  to  have  been  entitled  to  the  possession  of  such  property 
must  have  been  the  absolute  owner  thereof  as  to  any  part  of 
such  property.  It  is  sufficient  for  plaintiff  in  order  to  establish 
its  right  to  possession  to  establish  by  a  fair  preponderance  of 
the  evidence  that  it  had  received  the  same  from  the  owner  that 
plaintiff  might  retain  possession  thereof;  and  that  while  such 
consent  to  possession  remained  unrevoked,  it  delivered  the  same 
to  defendants  as  plaintiff's  servants  and  employees  and  that 
defendants  had  and  held  such  property  solely  as  the  servants 
and  employees  of  plaintiff;  and  that  while  said  owner's  consent 
to  plaintiff's  possession  remained  unrevoked,  the  defendants  re- 
fused and  failed  to  redeliver  the  same  to  plaintiff  upon  demand. 

*  *     * 

If  you  find  from  a  preponderance  of  all  the  evidence  that  at 
the  time  of  commencing  this  action  plaintiff  was  entitled  to 
the  immediate  possession  of  the  property  or  some  part  thereof 
described  in  its  complaint,  and  that  such  property  was  in  the 
possession  of  the  defendants  or  either  of  them,  and  that  prior 
to  the  commencement  of  this  action  plaintiff  had  demanded  of 
defendants  the  possession  of  said  property  and  defendants  had 
refused  to  surrender  the  same,  then  you  shall  find  for  the  plain- 
tiff and  for  the  return  of  any  such  property  so  withheld  and 
you  shall  find  the  value  of  the  property  so  withheld,  which  in 

this  case  is  $ ,  and  assess  the  amount  of  plaintiff's  damages 

in  such  sum  as  will  in  your  opinion  fairly  compensate  plaintiff 
for  the  detention  thereof,  but  which  in  the  event  of  a  finding 
for  plaintiff  must  be  in  some  amount  even  though  it  be  merely 
nominal  such  as  one  dollar  or  one  cent.10 

10  Mills  Novelty  Sales  Co.  v.  Clut- 
ter, supra,  n.  9. 
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§  2915.    Conditional  sales. 

A  contract  for  the  purchase  of  an  article  whereby  the  seller, 
upon  delivery  of  the  article  to  the  buyer,  retains  title  to  said 
property  until  it  is  fully  paid  for  according  to  the  terms  of  said 
contract,  is  a  valid  and  enforceable  agreement ;  and  under  such 
written  contract,  the  seller  may  maintain  an  action  in  replevin 
for  the  property  described  in  the  contract  if  the  buyer  violates 
his  agreement  as  to  the  payments  of  either  principal  or  interest, 
if  such  provisions  constitute  a  part  of  the  contract,  and  if  you 
find  from  the  evidence  that  the  defendants  B.  and  B.  did  sign 
the  lease  in  question  and  agreed  to  its  terms,  and  that  among 
other  things  said  lease  provided  that  the  ownership  of  the  prop- 
erty described  should  remain  in  plaintiff  until  the  same  was  paid 
for  according  to  the  terms  of  the  contract,  and  further  that  the 
defendants  B.  and  B.,  or  any  one  on  their  behalf,  have  not  made 
the  payments  as  provided  by  the  contract  or  that  said  defend- 
ants have  otherwise  violated  any  of  the  material  terms  of  said 
contract,  and  further  that  plaintiff  or  his  agent  made  demand 
upon  defendants  for  such  property  prior  to  the  beginning  of  this 
action,  then  you  would  be  warranted  in  finding  for  the  plaintiff 
on  the  question  of  the  right  of  plaintiff  to  the  possession  of  the 
property  in  question ;  unless  you  further  find  that  plaintiff  him- 
self was,  by  his  own  contract,  responsible  for  such  failure  of 
defendants  to  keep  their  contractual  obligations. 


This  cause  is  to  be  determined  on  the  question  as  to  whether 
the  plaintiff  or  the  defendants  or  either  of  the  defendants  had  at 
the  time  of  the  taking  of  the  property  herein  involved,  the  right 
to  the  then  possession  of  the  same,  irrespective  of  the  right  of 
ownership  or  the  ultimate  possession  of  such  property.  If  you 
find  that  plaintiff  then  and  there  had  such  right  to  possession, 
your  verdict  should  be  for  the  plaintiff,  but  on  the  other  hand 
if  you  find  that  such  right  of  possession  then  and  there  belonged 
to  the  defendants  or  either  of  them,  your  verdict  should  be  for 
such  defendants  as  you  find  entitled  to  such  possession  at  the 
time.11 

§  2916.    Measure  of  damages. 
Colorado. 

You  are  further  instructed  that  if  you  find  that  the  plaintiff 
was  the  owner  and  was  entitled  to  the  possession  of  the  cow 
in  question  at  the  commencement  of  this  action,  and  that  said 

1 '  Thornton  v.  Geis,  Circuit  Court, 
Marion  County,  Indiana,  No.  S5019. 
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cow  was  in  the  possession  of  defendant,  the  plaintiff  is  entitled 
to  recover  from  the  defendant,  first,  the  cow;  second,  either 
the  value  of  the  use  of  the  cow  from  the  date  demand  was  made 
by  the  plaintiff  on  defendant  to  the  date  of  trial,  or  legal  interest 
on  the  value  of  the  cow  at  the  date  of  demand  up  to  the  date  of 
trial.  And  to  determine  what  your  verdict  shall  be  as  to  whether 
plaintiff  is  entitled  to  recover  the  value  of  the  use  of  the  cow, 
or  legal  interest  on  her  value  at  the  date  of  demand,  you  are 
instructed  that  if  you  find  from  the  evidence  that  the  cow  had 
a  value  for  use,  and  that  the  plaintiff  intended  to  and  was  in  a 
position  to  use  said  cow  for  profit  or  service,  you  should  so  find, 
fixing  the  amount  of  damage,  measured  by  the  value  of  the  use. 
On  the  other  hand,  if  you  should  find  from  the  evidence  that 
the  cow  had  not  a  value  for  use,  or  that  the  plaintiff  was  not  in 
a  position  during  the  period  of  detention  to  have  used  the  cow 
for  profit  or  service,  and  at  no  time  intended  to  use  the  cow, 
then  you  should  find  plaintiff's  damage  by  computing  legal  inter- 
est on  the  value  of  the  cow  at  the  date  of  demand,  fixing  the 
amount  of  damage,  measured  by  the  legal  interest  on  the  value 
of  the  cow  at  date  of  demand.  It  is  the  intention  of  the  court 
to  instruct  you  that  if  you  find  and  assess  the  damages  on  the 
basis  of  value  of  use,  then  that  value  of  use  as  found  by  you  will 
constitute  the  amount  of  damages  to  which  the  plaintiff  will  be 
entitled ;  otherwise,  if  you  find  the  proper  measure  of  damages 
to  be  legal  interest  on  the  value  of  the  cow  at  the  date  of  demand, 
you  are  at  liberty,  and,  under  the  instructions  later  on  given 
you  by  the  court  it  is  intended  that  you  should,  in  addition  to 
the  legal  interest  thus  found  as  a  measure  of  damages,  to  add 
the  depreciation,  if  any,  in  value  of  the  cow  between  the  date 
of  demand  and  the  date  of  trial. ' 2 

Delaware. 

If  you  should  find  for  the  plaintiffs,  then  you  will  have  to 
ascertain,  as  a  part  of  your  verdict,  the  amount  of  the  plaintiffs' 
damages.  Here  the  property  cannot  be  specifically  restored  to 
the  plaintiffs,  inasmuch  as  the  defendant  elected  to  retain  pos- 
session of  the  property  after  commencement  of  the  action  by 
giving  the  sheriff  a  bond  as  security  for  the  payment  of  any 
judgment  that  might  be  recovered  in  the  action  in  accordance 
with  the  law.  In  such  case,  your  verdict,  if  in  favor  of  the 
plaintiffs,  should  be  for  such  amount  as  you  find  to  be  the  value 
of  the  property  on  April  8,  19 — ,  less  the  contract  price  of  $ , 

1 2  Smith  v.  Stevens,  33  Colo  427, 
81  P  35. 
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together  with  interest  on  the  net  amount  computed  at  the  rate  of 
per  cent  per  annum  from  April  8,  19 — ,  to  the  present.13 

§  2917.    Verdict. 

If  the  plaintiff  has  established  the  allegations  of  his  complaint, 
then  your  verdict  should  be  for  plaintiff  in  so  many  sheep 
described  in  the  complaint  as  you  find  belong  to  the  plaintiff 
and  are  wrongfully  withheld  by  the  defendant,  whether  such 
number  be  100  or  a  less  number,  and  you  will  also  find  and  place 
in  your  verdict  what  you  find  to  be  the  value  of  the  said  sheep 
so  withheld;  but  if  you  find  that  the  defendant  did  not  take 
any  of  plaintiff's  sheep,  and  that  he  is  not  wrongfully  withholding 
any  of  plaintiff's  sheep  described  in  the  complaint,  then  you 
should  return  your  verdict  to  that  effect  and  find  for  the  de- 
fendant14 

§  2918.     Action  on  replevin  bond. 

The  defendants  in  this  case  entered  into  a  written  undertaking 
or  bond  in  the  original  replevin  suit,  in  which  defendants  B. 
and  B.  were  plaintiffs,  and  the  plaintiffs  herein,  Mr.  and  Mrs.  R., 
were  defendants,  to,  I  now  quote  from  the  bond,  "prosecute  this 
action  with  effect  and  without  delay  and  that  they  will  return 
the  property  to  the  plaintiffs,  if  return  be  adjudged  by  the  court." 
In  this  connection,  I  instruct  you  that  for  the  purposes  of  such 
a  bond,  a  plaintiff's  dismissal  of  his  replevin  suit  operates,  in 
the  absence  of  an  agreement  between  the  parties  to  the  contrary, 
so  far  as  the  right  to  the  possession  of  the  property  is  concerned, 
as  a  judgment  of  the  court,  to  return  such  property  to  the  de- 
fendants Mr.  and  Mrs.  R.  In  other  words,  the  dismissal  of  the 
case  by  the  plaintiffs  restored  to  both  parties  their  original  status 
occupied  before  the  replevin  suit  was  filed,  and  the  writ  was 
executed  by  the  sheriff  when  the  property  was  taken  away  from 
Mr.  and  Mrs.  R.,  and  gave  to  the  latter  the  right  to  the  repos- 
session of  the  property  as  it  was  when  taken  away  from  them 
under  the  writ. 

*     *     * 

The  defendants  B.  and  B.  in  this  action  plead  in  their  answers 
ownership  to  the  property  in  question.  If  you  find  from  the 
evidence  that  the  plaintiffs  in  the  replevin  suit  voluntarily  dis- 

1 3  Harlan  &  Hollingsworth  Corp.  mission  with  respect  to  the  amount 

v.  McBride,  6  Terry  (45  Del)  85,  69  of  the  verdict. 

A2d  9,  affirming  judgment  for  plain-  ' 4  Fox  v.  Tift,  57  Ore  268,  111  P 

tiffs.  51,  AnnCas  1912D,  845. 

No  error  was  found  in  these  in- 
structions in  view  of  plaintiffs'  ad- 
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missed  the  replevin  action,  you  are  instructed  that  the  defendants 
can,  in  an  action  on  their  replevin  bond,  show  ownership  in 
themselves,  of  the  property  involved  in  the  replevin  action,  either 
in  bar  of  the  action  on  a  bond,  or  in  mitigation  of  damages. ' 5 

i 6  Rails  v.  Buehler,  Circuit  Court, 
Marion  County,  Indiana,  No.  33307. 
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§  2925.    Contract  of  sale. 

Alabama. 

If  the  jury  believe  from  the  evidence  that  the  sale  of  the 
cement  was  complete,  and  the  title  to  said  cement  passed  to 
defendant  at  the  time  said  cement  was  stored  in  the  bins  at  the 
stockhouse  at  S.,  then  the  risk  of  loss  or  damage  to  the  cement 
was  on  the  defendant  from  and  after  that  time.  ' 

Indiana. 

A  contract  of  purchase,  whether  written  or  oral,  is  an  agree- 
ment between  two  or  more  parties,  competent  to  contract,  upon 
a  lawful  subject-matter,  with  a  legal  consideration,  a  mutuality 
of  agreement  and  a  mutuality  of  obligation.  Such  a  contract 
is  the  one  alleged  to  have  been  made  in  this,  and  is  susceptible 
of  enforcement  if  its  terms  are  established  to  your  satisfaction 
by  the  evidence  and  under  the  instruction  of  the  court.2 

Kentucky. 

If  you  shall  believe  from  the  evidence  in  this  case  that  the 
written  proposition  from  defendant  to  plaintiff,  made  on  Au- 
gust 3,  19 — ,  in  Paducah,  Kentucky,  and  read  to  you  in  evi- 
dence, was  not  accepted  by  plaintiffs  purchasing  agent,  M.,  as 

1  Cook  &  Laurie  Contr.  Co.  v.  Bell,  2  Bain  v.  Freyn,  Circuit  Court, 
177  Ala  618,  59  S  273.  Marion  County,  Indiana,  No.  45220. 
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the  contract  between  plaintiff  and  defendant,  but  same  was 
forwarded  to  the  plaintiff,  J.  T.  P.  Co.,  for  its  acceptance  or 
rejection,  then  it  became  the  duty  of  the  plaintiff  in  law  to  accept 
or  reject  said  proposition  within  a  reasonable  time,  that  is  to  say, 
within  such  time  as  was  reasonably  in  contemplation  between 
the  parties  at  the  time  same  was  made  and  delivered  to  said 
agent;  and  if  you  shall  believe  from  the  evidence  in  this  case 
that  the  plaintiff,  J.  T.  P.  Co.,  failed  to  accept  or  reject  said 
proposition  within  a  reasonable  time,  as  defined  by  this  instruc- 
tion, then  the  law  is  for  the  defendant,  and  you  will  so  find;  or 
if  you  shall  believe  from  the  evidence  in  this  case  that  the 
plaintiff  J.  T.  P.  Co.  failed  to  accept  said  proposition  in  the  terms 
as  made  by  defendant,  if  he  made  it  as  a  proposition,  but  in 
accepting  same  materially  changed  same  by  adding  to  or  taking 
from  the  terms  thereof,  and  returning  it  to  the  defendant  for 
acceptance,  then  the  law  is  for  the  defendant,  and  you  will  so 
find. 

*     *     * 

If  you  shall  believe  from  the  evidence  in  this  case  that 
plaintiff  accepted  said  proposition  within  a  reasonable  time  and 
the  terms  of  said  proposition  as  made  by  defendant,  and  mailed 
notice  of  the  same  to  defendant  before  it  received  any  notice  of 
the  withdrawal  by  defendant  of  said  proposition,  if  notice  of 
such  withdrawal  by  defendant  was  given  by  defendant  to  plain- 
tiff, then  the  law  is  for  the  plaintiff,  and  you  will  find  for  it 
damages  as  defined  by  the  eleventh  instruction  herein.3 

Missouri. 

(1)  The  defendant  pleads  in  its  answer  that  one  E.  S.  is  a 
necessary  party  to  this  action.  With  reference  thereto,  the  court 
instructs  you  that,  if  you  find  from  the  evidence  that  said  E.  S. 
was  not  a  party  to  the  contract  or  contracts,  if  any  made  between 
plaintiff  and  defendant,  and  that  defendant  did  not  order  the 
stone  in  question  from  said  E.  S.,  and  that  the  arrangement, 
if  any,  between  plaintiff  and  said  E.  S.  was  that  plaintiff  agreed 
either  to  do  the  right  thing  by  said  E.  S.  in  payment  for  services 
that  said  E.  S.  might  render  plaintiff,  or  if  plaintiff  merely  agreed 
to  give  said  E.  S.  some  portion  of  the  profits,  if  any,  that  he 
might  receive  from  the  defendant  on  stone  furnished  it,  and  this 
was  the  full  extent  of  the  arrangement  between  plaintiff  and 
said  E.  S.,  then  you  are  instructed  that  E.  S.  is  not  a  necessary 
party  to  this  action,  and  plaintiff's  right  to  recover  cannot  be 
defeated  merely  because  said  E.  S.  is  not  joined  in  this  action  as 
one  of  the  plaintiffs.4 

3  Paducah  Packing  Co.  v.  J.  T,  4  Nugent  v.  Armour  Packing  Co., 
Polk  Co.,  30  KyL  979,  99  SW  929,  208  Mo  480,  106  SW  648. 
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(2)  The  court  instructs  the  jury  that  if  you  find  and  believe 
from  the  greater  weight  of  the  evidence  that  the  plaintiff  R.  J. 
JL  Lumber  Company  extended  credit,  sold  and  delivered  to  L.  C. 
in  her  own  right  and  as  agent  for  defendant  C.  H.  C.,  and  to 
J.  I.  M.  as  agent  for  defendants  C.  H.  C.  and  L.  C.,  certain 
items  of  merchandise  or  building  materials  for  the  building  of 
the  house  mentioned  in  the  evidence,  between  the  26th  day  of 
April  and  the  3rd  day  of  June,  19 — ,  and  that  the  prices  charged 
therefor  were  the  reasonable  value  thereof,  and  that  the  prices 
of  said  merchandise,  or  building  material  have  not  been  paid, 
then  your  verdict  shall  be  for  such  amount  against  the  defend- 
ants and  for  the  plaintiff,  but  not  to  exceed  the  sum  of  $ . 

If  in  addition  to  the  above  matters  you  shall  further  believe 
and  find  from  the  evidence  that  plaintiff  has  demanded  payment 
of  the  amount  (if  any)  due  from  the  defendants  and  that  the 
defendants  have  failed  to  pay  any  amount  (if  any)  due  plain- 
tiff, then  you  will  calculate  the  interest  on  the  amount  due 
plaintiff  (if  any)  from  the  date  of  said  demand,  at  the  rate  of 
—  per  cent  per  annum,  to  this  date,  and  you  will  render  your 
verdict  for  said  amount  (if  any)  due,  together  with  said  interest 
thereon. 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  defendants  C.  H.  C.  and  L.  C.  entered  into  an 
oral  contract  with  J.  I.  M.  for  the  construction  of  a  house, 
except  for  the  heating  system  and  hot  water  tank,  which  said 
oral  contract  was  thereafter  reduced  to  writing  and  signed  by  the 
parties,  whereby  said  J.  I.  M.  contracted  to  build  said  house 
for  the  specified  sum  of  $ ,  furnishing  the  materials  there- 
for, if  you  so  find ;  and  if  you  further  find  and  believe  from  the 
evidence  that  said  J.  L  M.  ordered  the  lumber  and  materials 
in  issue  in  this  cause  from  the  plaintiff  herein,  if  you  so  find; 
and  if  you  further  find  and  believe  that  the  defendants  herein 
did  not  specifically  authorize  the  plaintiff  herein  to  sell  said 
lumber  and  materials  on  the  credit,  if  you  so  find;  then  you 
are  instructed  that  the  said  J.  I.  M.  purchased  said  lumber 
and  materials  personally  and  upon  his  own  credit,  as  an  inde- 
pendent contractor,  and,  if  you  so  find,  then  your  verdict  shall 
be  for  the  defendants  herein  and  against  the  plaintiff  herein. 

The  court  instructs  the  jury  that  you  are  not  authorized  to 
find  for  the  plaintiff  unless  you  believe  from  the  greater  weight 
of  the  evidence  that  the  defendants  herein  made  the  said  J.  I.  M. 
their  agent  to  make  the  purchase  of  the  items  of  the  account 
sued  upon  and  the  burden  is  on  the  plaintiff  to  prove  such 
facts  by  the  preponderance  and  greater  weight  of  the  evi- 
dence, and  if  it  has  not  done  so,  then  your  verdict  must  be  for 
the  defendants,  and  in  this  connection,  you  are  further  instructed 
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that  the  written  contract  executed  by  the  defendants  and  J.  L  M. 
did  not  constitute  the  said  J.  I.  M.  an  agent  to  purchase  the 
items  in  said  account  upon  the  credit  of  the  defendants.5 

§  2926,    Implied  contract. 

A  contract  of  sale  may  be  implied  from  the  facts  and  cir- 
cumstances of  the  case  creating  an  obligation  on  the  part  of  the 
buyer  to  pay  for  the  goods  received  from  another,  and  ordinarily 
when  one  person  receives  goods  or  merchandise  from  another, 
the  law  implies  a  contract  on  his  part  to  pay  therefor,  which 
will  support  an  action  of  assumpsit  for  goods  sold  and  delivered. 
One  cannot  ordinarily  accept  goods  from  another  and  use  them 
and  then  refuse  to  pay  for  them  on  the  ground  that  he  never 
ordered  them.6 

§  2927.    Delivery  and  acceptance. 
Alabama. 

(1)  If  you  find  from  the  evidence  that  the  plaintiff  was  to 
deliver  the  goods  in  New  York  City,  then  I  charge  you  that  a 
delivery  of  the  goods  to  the  railroad  company  in  New  York  City 
was  constructive  delivery  to  the  defendants ;  and  if  you  find  from 
the  evidence  that  the  goods  were  in  good  condition  at  the  time 
they  were  delivered  to  the  railroad  company,  then  I  charge 
you  that  the  plaintiff  is  entitled  to  recover.7 

(2)  If  the  jury  believe  from  the  evidence  that  the  cement 
became  the  property  of  the  defendant  at  the  time  it  was  stored 
in  the  bins  in  the  stockhouse  at  Spocari,  and  if  they  further 
believe  from  the  evidence  that  the  said  cement  was  merchantable 
and  suitable  for  construction  work  at  the  time  it  was  so  stored, 
then  you  should  find  for  the  plaintiff  for  the  amount  sued  for, 
if  you  further  believe  that  the  amount  sued  for  does  not  exceed 
the  agreed  price,  less  the  credit  to  which  the  defendant  is  entitled 
for  payments  on  account.8 

Arkansas. 

If  the  jury  find  from  a  fair  preponderance  of  the  evidence 
in  the  case  that  the  defendant  purchased  from  the  plaintiff 
five  cars  of  potatoes  on  June  22,  19 — ,  knowing  that  said  cars 
were  en  route  to  Chicago,  Illinois,  billed  to  shipper's  order,  and 
directed  plaintiff  to  have  agent  of  St.  L.,  I.  M.  &  S.  Railway  Com- 

5  R.  J.  Hurley  Lbr.  Co.  v.  Cum-         7  National  Chem.  Co.  v.  National 
mings  (MoCtApp),  264  SW2d  379,         Aniline  &  Chem.  Co.,  3  AlaApp  469, 

6  Wright  v.  McCormack,  99  Conn      57  S  114. 

145,  121  A  467.  a  Cook    &   Laurie    Contr.    Co.    v. 

Bell,  177  Ala  618,  59  S  273. 
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pany,  at  Muldrow  to  wire  to  St.  Louis  office  of  said  road  to  stop 
said  cars  at  St.  Louis  and  notify  defendant,  and  to  deliver  the  bills 
of  lading  for  said  cars  to  W.  F.  L.  at  Fort  Smith,  Arkansas,  and 
draw  on  it  for  the  price  agreed  upon,  and  you  further  find  that 
plaintiff  obeyed  these  directions,  then  your  verdict  should  be 
for  the  plaintiff,  notwithstanding  you  should  believe  from  the 
evidence  that  the  said  five  cars  were  not  promptly  delivered  by 
the  railway  company  to  defendant,  because  the  plaintiff  would 
be  in  no  way  responsible  for  what  occurred  after  he  had  com- 
plied with  the  directions  of  defendant,  if  you  believe  from  the 
evidence  that  plaintiff  carried  out  the  instructions  of  the  de- 
fendant. 


If  you  believe  from  the  evidence  that  on  June  22,  19 — , 
the  said  defendant  entered  into  a  contract  with  the  plaintiff 
by  which  the  said  defendant  agreed  to  purchase  five  car-loads  of 

potatoes  at  the  price  of cents  per  bushel,  upon  condition  that 

the  said  potatoes  should  be  delivered  by  the  plaintiff  to  the  J.-P. 
P.  Company,  in  St.  Louis,  early  on  the  morning  of  June  23,  19 — , 
then  the  plaintiff  cannot  recover  herein,  unless  you  further  find 
from  the  evidence  that  the  said  plaintiff  did  actually  deliver  to 
said  J.-P.  P.  Company,  at  St.  Louis,  on  the  morning  of  said  June 
23,  19 — ,  said  five  car-loads  of  potatoes,  or  some  part  thereof. 

*  *     * 

A  delivery  of  the  railroad's  bill  of  lading  for  freight  shipped 
over  its  lines  is  a  delivery  of  the  freight  itself,  and  if  you  find 
from  a  fair  preponderance  of  the  evidence  that  the  plaintiff  had 
shipped  over  the  line  of  the  St.  L.,  I.  M.  &  S.  Railway  Com- 
pany five  cars  of  potatoes  consigned  to  himself  at  Chicago, 
Illinois,  and  that  he  sold  said  potatoes  to  the  defendant,  and 
by  its  direction  delivered  the  bills  of  lading  for  said  five  cars  of 
potatoes  to  W.  F.  L.  at  Fort  Smith,  Arkansas,  then  your  verdict 
should  be  for  the  plaintiff. 

*  *     * 

A  delivery  to  a  person  designated  by  the  purchaser  is  a  de- 
livery to  the  purchaser,  and  if  you  find  from  a  fair  preponderance 
of  the  evidence  that  the  plaintiff  was  directed  by  the  defendant 
to  deliver  the  five  cars  of  potatoes  to  W.  F.  L.,  at  Fort  Smith, 
and  that  he  did  deliver  said  five  cars  of  potatoes  to  said  W.  F.  L. 
in  accordance  with  said  direction  from  the  defendant,  then  it 
was  a  delivery  to  the  defendant,  and  your  verdict  should  be  for 
the  plaintiff.9 

9  Jones-Pope  Produce  Co.  v.  Breed- 
love,  73  Ark  625,  83  SW  024. 
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Georgia. 

If  defendants  purchased  these  cigars,  and  they  were  sound 
and  free  from  fault  at  the  time  they  purchased  them,  and 
after  they  purchased  them  worms  developed  in  them,  and  the 
development  of  the  worms  in  the  cigars  was  one  of  the  risks 
incident  to  the  tobacco  trade,  and  the  defendants  suffered  dam- 
ages in  consequence  of  the  worms  coming  into  the  tobacco,  the 
loss  on  that  account  would  fall  on  defendants  in  the  case,  just 
as  if  a  person  should  buy  eggs,  potatoes,  or  apples  that  were 
sound  at  the  time  they  were  purchased,  and  rot  or  disease 
should  subsequently  develop  in  them,  the  loss  should  fall  on  the 
purchaser  rather  than  the  seller. '  ° 

Illinois. 

In  this  case  the  plaintiff  seeks  to  recover  for  a  balance  due 
for  stone  claimed  to  have  been  delivered  under  the  contract  read 
in  evidence.  The  defendants  resist  payment  and  allege  that  the 
plaintiff  did  not  deliver  the  stone  at  the  time  required  by  the 
contract,  by  reason  of  which  the  defendants  were  damaged,  in 
consequence  of  a  fall  in  the  price  of  stone.  The  defendants  also 
allege  that  the  plaintiff  did  not  actually  deliver  the  amount  of 
stone  for  which  it  rendered  bills;  also  that  the  quality  of  the 
stone  delivered  by  the  plaintiff  was  not  equal  to  that  required 
by  the  contract  and  that  in  consequence  thereof  the  defendants 
were  damaged;  and  that  the  defendants  seek  to  recoup  all  the 
damages  they  claim  to  have  thus  sustained  for  the  amount  which 
may  be  coming  to  the  plaintiff. ' ' 

Indiana. 

You  are  instructed  that  in  order  for  the  plaintiff  to  recover, 
it  is  not  necessary  that  delivery  of  the  merchandise,  on  account 
of  which  this  suit  is  brought,  should  have  been  made  in  fact 
by  the  J.  S.  Company,  but  that  such  delivery  by  any  other 
company  pursuant  to  the  directions  of  or  in  accordance  with 
an  order  from  the  J.  S.  Company  would  be  a  sufficient  delivery 
to  entitle  the  plaintiff  to  recover  provided  such  other  factors  as 
might  be  necessary  to  impose  a  liability  upon  the  defendant  are 
found  by  you  to  have  existed,  as  explained  to  you  in  these 
instructions. ' 2 

Kentucky. 

If  you  believe  from  the  evidence  that  the  defendants,  N.  and 
M.,  accepted  and  used  the  buggy  and  surrey  shipped  to  them  by 

1  °  Freeman  &  Turner  News  Co.  v.  ' 2  Bain  v.  Freyn,  Circuit  Court, 
Mencken,  115  Ga  1017,  42  SE  369.  Marion  County,  Indiana,  No.  45220. 

'  •  Titley  v.  Enterprise  Stone  Co., 
127  111  457,  20  NE  71. 
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defendant,  you  ought  to  find  for  plaintiff  the  value  of  the 
vehicles,  not  to  exceed  $ with  interest  from  June  1,  19— .l3 

Maryland. 

If  the  jury  find  that  the  contract  offered  in  evidence  was 
entered  into  between  the  plaintiff  and  defendant;  and  that  the 
plaintiff ^  was  ready  and  willing  and  did  offer  to  deliver,  during 
the  period  of  time  covered  by  said  contract,  coal  daily,  in 
quantities  and  of  the  quality  contemplated  by  the  contract;  and 
that,  after  receiving,  consuming,  and  paying  for  a  portion  of 
the  coal  embraced  in  said  contract,  the  master  of  machinery  and 
the  master  of  transportation  of  the  defendant  rejected  said  coal 
as  not  satisfactory  to  them;  and  that  said  rejection  was  not 
bona  fide,  but  that  the  defendant  setting  up  such  rejection  as  an 
excuse  thereafter  refused  to  receive  the  balance  of  said  coal 
from  the  plaintiff,  then  the  plaintiff  is  entitled  to  recover.14 

Nebraska. 

It  is  a  general  rule  of  law  that  when  goods  are  sold — the  con- 
dition of  payment  being  made  or  some  other  condition  precedent 
being  performed,  before  or  on  delivery — then  an  absolute  and 
unconditional  delivery  of  the  goods,  without  requiring  at  the 
time  of  the  delivery  payment  or  performance  would  be  a  waiver 
of  such  payment  or  performance  as  a  condition  precedent;  and 
a  complete  title  would  pass  to  the  purchaser,  provided  that  at  the 
time  of  such  delivery  it  was  the  intent  of  the  parties  that  it 
should  be  absolute  and  unconditional  delivery.  Though  it  is 
important,  it  is  not  absolutely  imperative  that  the  vendor  declare 
that  he  does  not  waive  any  condition  of  the  sale  at  the  time  of  a 
delivery  to  the  vendee.  The  situation  of  the  parties,  the  nature 
of  the  transaction,  the  presumption  of  honest  dealing,  and  like 
considerations  may  be  taken  into  account  in  determining  whether 
any  conditions  of  the  sale  have  been  waived. f  5 

Utah. 

If  the  appellant  afterwards  dealt  with  the  furniture  in  ques- 
tion as  though  it  were  his  own,  and  appropriated  it  to  his  own 
use  by  selling  or  placing  it  in  stock  with  his  other  furniture  for 
sale,  he  thereby  ratified  the  contract  for  the  purchase  of  said 
furniture,  and  was  bound  by  its  provisions  as  originally  entered 
into.16 

1 3  Noel  &  McGinnls  v.  Kauffman          i  *  Albright  v.  Brown,  23  Neb  136, 
Buggy  Co.,  32  KyL  576,  106  SW  237.  36  NW  297. 

1 4  Baltimore  &  0.  R.  Co.  v.  Bry-          > 6  Gimnich  Furn.  Mfg.  Co.  v.  Sor- 
don,  65  Md  198,  611,  3  A  306,  9  A  ensen,  34  Utah  109,  96  P  121. 

126,  57  AmRep  318. 
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§  2928.    Provision  for  examination. 

Indiana. 

It  is  defendant's  contention  in  this  case  that  the  goods  in 
question  were  shipped  by  plaintiff  voluntarily  and  without  any 
order  whatever  from  either  defendant  or  any  of  his  agents,  and 
that  such  shipment  was  made  solely  upon  the  approval  of  the 
defendant.  If,  therefore,  you  find  from  the  evidence  that  the 
goods  in  question  were  shipped  and  delivered  to  defendant  with 
the  understanding  that  they  might  be  examined  by  the  defendant 
and  then  retained  or  refused  by  him  at  his  option,  either  in  part 
or  in  whole,  and  that  pursuant  to  said  understanding  defendant 
did  retain  and  off er  to  pay  for  certain  articles  in  said  shipment 
and,  within  a  reasonable  time,  declined  to  retain  and  pay  for 
the  balance,  and  so  notified  plaintiff,  then  and  in  that  event  your 
verdict  should  be  for  plaintiff  only  and  in  the  sum  of  the  agreed 
value  of  the  articles  retained  by  defendant,  if  you  find  that  there 
was  such  agreed  value.17 

Michigan. 

The  defendant  had  the  opportunity  to  make  such  inspec- 
tion as  he  saw  fit,  and  he  did  so.  He  did  not  go  further,  and 
know  more  definitely  what  was  in  the  car;  that  was  his  own 
fault,  and  not  the  fault  of  the  plaintiff.  Having  gone  as  far  as 
he  saw  fit  to  go  with  his  inspection,  he  accepted  the  car. 1 8 

Ohio. 

You  are  instructed  that  under  the  terms  of  this  contract  the 
inspection  and  acceptance  by  the  agents  of  the  purchaser  are 
the  acts  of  the  agents,  if  done  within  the  scope  of  their  employ- 
ment, and  are  binding  on  the  principal,  and  will  preclude  the 
defendant  from  rejecting  the  goods  on  account  of  any  defects 
in  the  quality  of  goods,  except  such  defects  as  are  of  a  latent 
character,  that  is,  such  defects  as  are  not  visible  or  ascertainable 
upon  the  first  inspection  provided  for  under  the  contract. 

A  latent  defect  may  be  defined  as  a  hidden  defect  or  blemish 
in  the  article  sold,  either  known  or  unknown  to  the  seller,  but  not 
apparent  to  the  purchaser,  and  which  could  not  be  discovered  by 
observation  and  inspection  provided  for  in  the  contract. 

You  will,  therefore,  determine  from  the  evidence  in  this  case 
how  many  of  the  castings  provided  for  in  the  contract  were 
delivered  to  defendant  and  accepted  by  the  defendant,  and  from 
this  number  deduct  any  which  you  find  had  defects  which  were 
created  or  caused  by  the  plaintiff  and  not  due  to  any  other  causes, 

1 7  Blauer-Goldstone   Co.  v.  New-          ' 8  Allegrezza    v.    Scalcucci,     247 
lin,  Circuit   Court,  Marion  County,      Mich  94,  225  NW  495. 
Indiana,  No.  35360. 
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and  which  were  not  visible  or  ascertainable  on  the  first  inspec- 
tion, and  which  defects  constituted  Injurious  defects.10 

Washington, 

The  meaning  of  the  words  "independent  survey,"  contained 
in  the  contract,  is  an  examination  fully  made  of  the  salmon 
upon  its  arrival  at  Manila  by  a  competent,  qualified,  impartial, 
and  disinterested  person,  for  the  purpose  of  determining  its  con- 
dition or  the  damage  thereto.  The  burden  is  on  the  plaintiff  to 
show  by  a  fair  preponderance  of  the  evidence  that  an  independent 
survey  of  this  salmon  was  made  upon  receipt  thereof  at  Manila, 
and  that  the  exact  loss  was  established  by  the  survey.20 

§  2929.    Duty  on  refusal  to  accept. 

Kentucky. 

It  is  undisputed  evidence  in  this  case  that  the  two  cars  of 
oats,  mentioned  to  you  in  evidence  and  shipped  by  plaintiff  to 
the  defendant,  H.,  were  to  be  choice  mill  oats ;  and  if  you  shall 
believe  from  the  evidence  that  said  oats  were  choice  mill  oats, 
and  that  defendant  H.  refused  to  receive  same,  and  that  plaintiff, 
after  such  refusal,  used  reasonable  efforts  and  due  diligence 
to  dispose  of  said  oats  at  the  best  price  that  could  be  obtained 
on  the  Paducah  market,  and,  if  so,  disposed  of  same  at  a  loss 

of  $ ,  including  demurrage  on  said  two  cars  in  which  said 

oats  were  shipped,  then  the  law  is  for  the  plaintiff,  and  you  will 
find  for  the  plaintiff  $ .2I 

Michigan. 

Where  goods  are  made  up  specially  by  one  firm  for  another 
under  contract,  and  the  buyer  refuses  to  accept  the  goods,  and 
the  seller  cannot  resell  the  goods  for  a  reasonable  price,  he 
can  notify  the  buyer  that  he  is  holding  the  goods  subject  to  the 
buyer's  order,  and  can  sue  and  recover  from  the  buyer  the  full 
contract  price.22 

§  2930*    Delay  in  delivery. 

One  of  the  questions  to  be  determined  by  you  from  the  evi- 
dence in  this  case  is  whether  the  plaintiff  filled  the  orders 
of  the  defendant  for  creosote  blocks  and  lumber  within  a  rea- 
sonable time  after  they  were  given. 

19  Chesapeake    &    O.   R.    Co.    v.          2t  Hawkins  v.  E.  L.  Welch  Co., 
Pittsburgh  Steel  Foundry  Co.,  21  Oh      189  Ky  711,  225  SW  1061. 

App  373, 153  NE  201.  22  Donnelly  v.  William  R.  John- 

20  Pacific    Commercial    Co.    v.     ston  Mf£.  Co.,  227  Mich  376,  198 
Northwestern    Fisheries    Co.,    115     NW  894. 

Wash  608,  197  P  930. 
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And  if  you  should  find  from  the  evidence  and  under  these 
instructions  that  the  orders  given  by  defendant  to  plaintiff  for 
creosote  blocks  and  lumber,  although  ordered  for  immediate 
shipment,  were  shipped  to  defendant  within  such  reasonable 
time  thereafter  as  the  creosote  blocks  and  lumber  could  have 
been  manufactured  in  the  ordinary  and  usual  course  of  business 
and  operation  of  plaintiff's  factory,  then  you  will  be  warranted 
in  finding  that  there  was  not  an  unreasonable  delay  in  such  ship- 
ment ;  but  if  you  should  find  that  the  shipments  were  not  made 
within  such  time  as  the  creosote  blocks  and  lumber  could  have 
been  manufactured  and  shipped  in  the  usual  course  of  business 
and  factory  operations,  then  you  will  be  warranted  in  finding 
that  the  creosote  blocks  and  lumber  were  not  furnished  within 

a  reasonable  time  after  they  were  ordered. 

*     *     * 

On  the  subject  of  what  would  be  a  reasonable  time  in  which 
to  manufacture  and  ship  any  order  for  creosote  blocks  and 
lumber,  I  instruct  you  that  the  law  does  not  fix  any  arbi- 
trary number  of  days,  weeks,  or  months  as  such  reasonable 
time,  but  it  is  a  question  for  you  to  determine  from  all  the 
evidence  bearing  on  that  subject;  and  in  fixing  this  time  as 
to  any  shipment,  you  may  take  into  consideration  the  quantity 
and  quality  of  creosote  blocks  and  lumber  ordered,  the  capacity 
of  plaintiff's  factory,  if  such  capacity  be  known  to  the  defendant, 
the  known  condition  of  the  trade  and  traffic  at  the  time  the  order 
was  given,  and  all  other  conditions  and  circumstances  surround- 
ing the  situation  and  which  were  at  the  time  known  to  the 
defendant,  or  which  might  reasonably  be  anticipated  by  him,  at 
the  time  the  order  was  given,  and  as  shown  by  the  evidence, 
and  if  under  all  the  circumstances  the  shipment  was  made  in 
compliance  with  the  contract;  but  if  the  delay  under  the  cir- 
cumstances was  unreasonable,  then  it  was  not  in  compliance 
with  the  terms  of  the  contract.23 

§  2931.     Breach  of  contract. 
Alabama. 

If  the  plaintiff  is  entitled  to  recover,  plaintiff  would  be 
entitled  to  recover  the  difference  between  the  contract  price  of 
the  burlap,  and  its  value  at  the  time  the  defendant  refused  to 
receive  it,  if  they  refused  to  receive  it,  or  what  they  received  for 
it,  if  they  disposed  of  it  within  a  reasonable  time  after  the 
refusal  of  the  defendant  to  receive  it  and  carry  out  their  con- 
tract, if  they  did  refuse  to  carry  it  out.24 

23  Republic  Creosoting  Co.  v.  New,  24  McAnelly  Hdw.  Co.  v.  Bemis 
Circuit  Court,  Marion  County,  Indi-  Bros.  Bag  Co.,  208  Ala  394,  94  S 
ana,  No.  30109.  567. 
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Arkansas. 

It  was  the  duty  of  the  defendant,  if  it  claimed  a  shortage, 
to  report  the  same  within  a  reasonable  time;  and,  if  you  find 
it  failed  to  do  so,  you  may  consider  that  fact,  together  with 
all  other  facts  in  the  case,  as  to  whether  or  not  it  received  all 
the  goods  with  which  it  is  charged.25 

Georgia. 

If  you  find  in  this  case  that  under  the  contract  upon  which 
the  plaintiff  has  filed  suit  that  there  was  a  breach  of  that 
contract,  that  is,  if  the  defendant  refused  to  accept  the  rock 
which  it  ought  to  have  accepted  under  the  contract  and  it  is 
otherwise  liable  under  the  instructions  which  I  will  give  you, 
the  plaintiff  would  have  the  right  to  recover,  and,  if  it  has 
the  right  to  recover,  the  amount  of  the  recovery  would  be  the 
difference  between  the  market  value  and  the  contract  price 
for  this  rock. 

You  determine  the  amount  in  tons  that  ought  to  have  been 
delivered  under  the  contract,  and,  if  the  plaintiff  is  entitled 
to  recover,  you  determine  what  is  the  difference  between  the 
contract  price  and  the  market  value,  and,  if  the  plaintiff  is  en- 
titled to  recover,  he  will  be  entitled  to  recover  the  difference 
between  the  market  value  and  the  contract  price. 

It  is  also  contended  by  the  defendant  that  the  A,  O.  & 
F.  Company  breached  the  contract  by  transferring  the  contract 
to  the  E.  C.  0.  Company.  If  A.  0.  &  F.  Company  breached  the 
contract  and  the  plaintiff  accepted  that  breach  expressly  or  by 
filing  suit,  then  it  was  the  duty  of  the  plaintiff  to  avoid  any  dam- 
age that  it  could  reasonably  avoid  under  the  law.26 

Illinois. 

If  the  jury  believe  from  the  evidence  that  the  defendants 
contracted  with  the  plaintiffs  to  deliver  to  plaintiffs  a  certain 
number  of  fat  hogs  at  the  time  and  in  the  manner  stated 
in  plaintiffs'  declaration ;  and  also  that  plaintiffs  were  ready  and 
willing  to  receive  and  pay  for  the  hogs  at  the  time  and  place  and 
at  the  price  agreed  upon,  as  plaintiffs  have  in  their  declaration 
alleged,  the  defendants  were  bound  to  offer  to  deliver  and  deliver 
the  hogs  in  accordance  with  the  terms  of  the  contract,  or 
pay  the  damages  occasioned  by  their  nonperf ormance  or  failure 
to  deliver  the  said  hogs.27 

25  Hamilton-Brown    Shoe    Co.    v.          27  Bird  v.  Forceman,  62  111  212. 
Choctaw  Merc.  Co.,  80  Ark  438,  97          See  also  Titley  v.  Enterprise  Stone 
SW  284.  Co.,  127  111  457,  20  NE  71. 

26  Atlanta  Oil  &  Fertilizer  Co.  v. 
Phosphate  Min.  Co.,  25  GaApp  430, 
103  SE  873. 
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Indiana. 

The  fact,  if  it  be  a  fact,  that  the  plaintiff  sent  postal  card 
notices  to  the  defendant,  showing  shipments  of  so-called  pur- 
chased coal,  and  the  further  fact,  if  it  be  a  fact,  that  the 
defendant  made  payment  of  the  amounts  of  specific  invoices  of 
such  purchased  coal,  is  not  sufficient  to  estop  the  defendant  from 
now  asserting  that  the  plaintiff  was  bound  under  its  contract 
to  have  delivered  such  coal,  or  the  contract,  and  to  have  charged 
for  it  at  the  contract  price.  Neither  is  the  fact,  if  it  be  a  fact, 
that  after  April  8,  19 — ,  the  plaintiff  invoiced  coal  delivered  to 

the  plaintiff  at cents  in  excess  of  the  contract  price,  and  at 

a  later  date  invoiced  coal  to  the  defendant  at cents  per  ton 

in  excess  of  the  contract  price,  and  that  the  defendant  paid  such 
invoices  at  such  increased  prices,  sufficient  to  estop  the  de- 
fendant from  now  asserting  that  it  did  not  agree  to  pay  such 
increased  prices.28 

Iowa. 

You  are  instructed  that  if  the  defendant  has  proved  to 
you  by  a  preponderance  of  the  evidence  that  prior  to  April 
27,  19 — ,  it  was  mutually  understood  between  plaintiff  and 
defendant  that  the  contract  for  the  sale  of  the  grain  should  be 
abandoned  or  rescinded,  that  is,  that  said  contract  should  no 
longer  remain  in  force,  and  that  both  parties  assented  to  and 
acquiesced  in  the  termination  of  all  rights  under  said  contract, 
then  plaintiff  cannot  recover  in  this  action,  and  your  verdict 
should  be  for  the  defendant. 

*     *     * 

If  you  believe  from  the  evidence  that  prior  to  April  27, 
19 — ,  the  defendant  notified  the  plaintiff  in  substance  or  in  effect 
that  the  contract  was  off,  such  notification  would  constitute 
a  breach  of  the  contract,  but  plaintiff  in  this  action  is  not  en- 
titled to  recover  upon  a  breach  of  the  contract,  if  any  was 
made,  prior  to  April  27, 19 — ,29 

Maryland. 

If  the  jury  shall  find  from  the  whole  evidence  that  the  action 
of  the  master  of  transportation  and  master  of  machinery  of 
the  defendant  in  rejecting  the  plaintiff's  coal  was  not  bona  fide, 
then  the  plaintiff  is  not  precluded  by  such  rejection  from  recov- 
ering in  this  action.30 

28  Jackson  Hill  Coal  &  Coke  Co.          3O  Baltimore  &  O.  R.  Co.  v.  Bry- 
v.  Merchants'  Heat  &  Light  Co.,  193      don,  65  Md  198,  611,  3  A  306,  9  A 
Ind  422,  140  NE  532.  126,  57  AmRep  318. 

29  Davenport  Elev.  Co.  v.  Hallo- 
ran  (la),  191  NW  875. 
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§  2932.    Effect  of  fall  in  price. 

The  plaintiff  cannot  avoid  his  obligation  to  pay  for  sugar 
furnished  by  the  defendants  in  compliance  with  its  contract  by 
reason  of  any  fall  in  the  market  price  of  sugar  below  the  price 
stipulated  in  the  contract  in  this  case,  no  matter  how  great  such 
fall  in  market  price  may  be.3 ' 

§  2933.    Proof  of  performance  of  contract. 

The  burden  is  upon  the  plaintiff  to  prove  by  a  fair  prepon- 
derance of  the  evidence  that  he  has  performed  his  part  of  the 
contract,  and  delivered  the  goods  of  the  kind,  character,  and 
quality  specified  in  the  contract,  before  he  can  recover  the 
purchase-price  from  the  defendants,  unless  you  find  from  the 
evidence  that  said  goods  were  received  without  objection.32 

§  2934.    Performance  of  contract  prevented  by  other  party. 
Alabama. 

If  the  jury  are  reasonably  satisfied  from  the  evidence  that 
defendant  agreed  to  pay  cash  as  shipped  for  the  first  car  of  pea- 
nuts; that  it  was  shipped  to  and  received  by  defendant;  and 
defendant  refused  to  pay  for  that  car  before  plaintiffs  refused  to 
ship  the  second  car  of  peanuts,  plaintiffs  were  under  no  obliga- 
tion to  ship  the  second  car,  and  a  failure  to  do  so  did  not  give 
defendants  a  cause  of  action  or  cross-demand  against  plaintiffs.33 

Virginia. 

If  the  jury  believe  from  the  evidence  that  the  contract  men- 
tioned in  the  declaration  was  entered  into  between  the  plaintiff 
and  defendant,  and  that  the  plaintiff  was  ready  and  willing  and 
able  to  perform  the  same,  and  that  performance  thereof  was 
prevented  by  defendant  without  fault  of  the  plaintiff,  then  there 
was  a  breach  of  the  contract  by  defendant.34 

§  2935.    Warranty. 
Iowa. 

Any  positive  statement  or  affirmation  of  fact  and  not  of 
opinion  as  to  the  quality  or  condition  of  the  thing  sold  made  by 
the  seller  in  the  course  of  the  negotiations  and  naturally  and 
fairly  importing  that  he  intends  to  bind  himself  to  its  truth, 

3 '  Edgar  &  Son  v.  Imperial  Ice  33  Dominey  v.  Johnson-Brown  Co., 

Cream  Co.,  13$  Md  630,  116  A  461.  219  Ala  666,  123  S  52. 

32  American  Standard  Jewelry  Co.  34  Norfolk  Hosiery  &  Underwear 

v.  B.  J.  Hill  &  Sons,  90  Ark  78,  117  Mills  Co.  v.  Aetna  Hosiery  Co.,  124 

SW  781.  Va  221,  98  SE  43. 
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and  so  understood  and  relied  upon  by  the  buyer  constitutes  a 
warranty.35 

Michigan. 

(1)  The  three   essential  elements   that  are   necessary   for 
the  plaintiff  to  establish  are :    First,  the  making  of  the  contract, 
as  claimed  in  the  plaintiff's  declaration ;  second,  that  there  was 
a  breach  of  this  contract  or  warranty;  and,  third,  that  there 
was  a  rescission  of  this  contract,  made  necessary  by  a  breach 
of  the  implied  or  the  general  warranty  therein.     So  that  in 
order  to  justify  a  verdict  at  your  hands  in  favor  of  the  plaintiff, 
those  three  facts  must  be  made  to  appear  by  the  greater  weight 
of  the  evidence  in  the  case.    Warranty  is  nothing  more  nor  less 
than  a  contract,  either  express  or  implied.36 

(2)  Defendant  also  claims  that  plaintiff  company  did  not 
ship  the  hoist  it  sold  defendant,  that  he  contracted  for  a  larger 
hoist  that  the  plaintiff  was  to  make  in  its  own  factory,  and  that 
the  plaintiff  shipped  him  a  lighter  hoist  instead,  which  was  too 
light  to  do  the  work  required. 

But  in  the  warranty  clause  the  plaintiff  guarantees  the  me- 
chanical operation  of  G.  conveyors,  and  from  the  nature  of  the 
materials  and  the  guaranty  of  the  operation  of  the  conveyor,  it 
is  the  conclusion  of  the  court  that  the  plaintiff  agreed  to  furnish 
the  necessary  materials  which,  if  properly  erected  and  installed 
and  operated  by  the  defendant  should  produce  a  complete  con- 
veyor that  would  successfully  convey  a  ton  of  coal  at  a  load  as 
it  was  designed.37 

Minnesota. 

To  constitute  a  warranty  it  is  not  necessary  that  the  word 
"warranty"  or  its  precise  equivalent  be  used,  nor  is  it  necessary 
that  it  should  be  in  writing.  It  is  enough  if  the  seller  definitely 
undertakes  that  the  thing  sold  shall  be  of  a  certain  kind  or  a 
certain  quality,  and  any  positive  statement  of  fact  and  not  of 
opinion  that  this  was  Marquis  wheat,  made  by  F.  to  J.,  in  the 
course  of  the  conversation  leading  to  the  sale,  which  would  show 
that  he  or  the  company  intended  to  bind  themselves  by  his  state- 
ments, and  which  was  understood  and  relied  upon  by  the  buyer, 
constitutes  a  warranty.38 

35  Barnes  v.  Love,  141  la  263,  119          37  Godfrey  Conveyor  Co.  v.  Port 
NW  613.  Huron    Storage    &    Bean    Co.,    224 

36  Marker  v.  A.  L.  Zeckendorf  Co.,      Mich  337,  194  NW  989. 

226  Mich  191,  197  NW  516.  38  Johnson   v.    Foley    Milling    & 

Elev.  Co.,  147  Minn  34,  179  NW  488, 
16  ALR  856. 
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Mississippi. 

The  court  instructs  the  jury  for  the  plaintiff  that  if  you 
believe  from  the  preponderance  of  the  evidence  in  this  case  that 
W.  Brothers  bought  the  cotton  involved  in  this  suit  from  the  de- 
fendants on  the  contract  prices,  the  contract  grades,  and  the 
contract  weights,  as  set  out  in  plaintiff's  declaration,  and  that 
said  cotton  failed  to  come  up  to  said  contract  either  in  grades 
or  weights,  or  both,  then  you  will  find  for  the  plaintiffs  and 
assess  their  damages  at  the  amount  sued  for.39 

Virginia, 

By  the  terms  "at  once"  and  "immediately"  as  mentioned  in 
the  warranty  are  meant  as  soon  as,  under  the  circumstances, 
an  act  can  be  done ;  in  other  words,  said  terms  mean  within  such 
reasonable  time  as  shall  be  required  under  all  the  circumstances 
for  the  particular  case,  and  as  to  what  is  a  reasonable  time 
under  such  circumstances  is  a  question  of  fact  to  be  determined 
by  the  jury. 

*     *     # 

Where  in  a  contract  it  is  provided  that  notice  shall  be  given 
the  vendor  of  any  breach  of  warranty,  and  that  continued  pos- 
session of  the  article  sold,  or  failure  to  give  such  notice,  shall 
be  conclusive  evidence  that  they  fulfil  the  warranty,  such  pro- 
visions of  the  contract  or  warranty  are  for  the  benefit  of  the 
vendor,  and  may  be  waived  by  him,  and  it  is  for  the  jury  to  say 
from  all  the  facts  and  circumstances  in  the  case  as  shown  by 
the  evidence  whether  there  has  been  such  waiver  by  the  de- 
fendant. But  the  jury  are  further  instructed  that  the  acts 
relied  on  by  the  plaintiff  as  constituting  a  waiver  in  this  case 
cannot  be  deemed  a  waiver  where  the  jury  from  the  evidence 
find  that  such  acts  were  done  by  the  defendant  in  the  perform- 
ance of  their  contract.40 

Wisconsin. 

(1)  An  express  warranty  is  an  express  statement  which  the 
party  undertakes  shall  be  a  part  of  a  contract,  and,  though  part 
of  a  contract,  yet  collateral  to  the  express  object  of  it.  Any 
assertion  or  averment  by  the  seller  to  the  purchaser  during 
the  negotiations  to  effect  a  sale,  respecting  the  quality  of  the 
article  or  the  efficiency  of  the  property  sold,  will  be  regarded  as 
a  warranty,  if  relied  upon  by  the  purchaser  in  making  the  pur- 
chase. So  I  instruct  you,  gentlemen,  that  you  must  take  into 
consideration,  under  all  the  evidence  in  the  case,  what  was  said 
by  the  parties  at  the  time  of  the  negotiations  of  this  sale ;  what 

39  Stone-Lowe  Cotton  Co.  v.  Weil  40  Monroe  &  Monroe  v.  Cowne, 
Bros.,  129  Miss  60,  91  S  859.  133  Va  181,  112  SE  848, 
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was  their  relation  and  understanding  at  that  time;  what  did 
both  parties  fairly  understand  by  the  language  that  was  used 
at  the  time  of  the  sale.41 

(2)  Independent   of   any   statement   that  may  have   been 
made,  the  law  implies  a  warranty  on  the  part  of  the  seller  that 
the  goods  shall  be  fit  for  the  uses  to  which  they  are  to  be  put, 
if  he  knows  the  purpose  for  which  they  are  to  be  used.     Mr. 
V.  B.  says  he  knew  they  were  to  be  used  in  making  headache 
wafers.    He  knew  that  Mr.  G.  was  engaged  in  manufacturing 
that  article,  and,  he  supposed,  wanted  these  catchets  for  that 
purpose,  so  that  he  warranted  their  fitness  for  that  purpose.42 

(3)  The  defendant  having  purchased  the  threshing  outfit 
subject  to  a  warranty  as  to  capabilities  of  the  machine  with 
proper  care  and  management,  the  burden  of  proof  was  on  him 
to  show  a  breach  of  the  warranty,  and  a  compliance  by  him  with 
the  conditions  of  the  warranty  on  his  part  to  be  performed ;  if 
the  sale  was  absolute  and  there  was  a  breach  of  warranty  of  the 
machine,  and  if  defendant  was  dissatisfied  with  the  outfit  after 
testing  it  and  discovering  its  alleged  defects,  he  should  have 
returned  or  offered  to  return  it,  and  unreasonable  delay  or  use 
of  it  after  this  time  would  make  him  liable  on  the  notes ;  after 
a  trial  of  threshing  outfit,  if  he  determined  he  would  return  it 
as  unsatisfactory,  he  had  no  further  right  to  use  it,  and  such 
use  would  be  an  acceptance  of  the  outfit,  and  fatal  to  his  right 
to  return;  that  the  continued  use  of  the  machine  after  knowl- 
edge of  the  defects  might  be  deemed  an  acceptance,  and  the  use 
of  the  machine  for  two  years  failed  to  show  a  compliance  on  the 
part  of  the  defendant  with  the  terms  of  the  warranty.43 

§  2936.    Implied  warranty. 
Alabama. 

(1)  An  implied  warranty  is  not  that  the  article  or  thing 
sold  shall  be  the  best  of  its  kind,  or  such  as  might  have  been 
represented  at  the  time  of  the  sale,  but  only  that  such  article  or 
thing  shall  be  reasonably  suitable  for  the  purpose  for  which 
it  was  intended  to  be  used.44 

(2)  Where  a  manufacturer  or  dealer  contracts  to  supply 
an  article,  which  it  manufactures  or  produces,  or  in  which  it 
deals,  to  be  applied  to  a  particular  purpose,  so  that  the  buyer 
necessarily  trusts  to  the  judgment  or  skill  of  the  manufacturer 
or  dealer,  there  is  in  that  case  an  implied  term  of  warranty  that 

41  White  v.  Stelloh,  74  Wis  435,         *»  Kingman  v.  Watson,  97  Wis  596, 
43NW99.  73   NW  438. 

42  Charles  Baumbach  Co.  v.  Gess-         44  Hodge  v.  Tufts,  115  Ala  366, 
ler,  79  Wis  567,  48  NW  802.  22  S  422. 
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it  shall  be  reasonably  fit  for  the  purpose  to  which  it  is  to  be 
applied. 

*     *     * 

In  the  sale  of  merchandise  by  one  person  or  concern  to  an- 
other the  law  implies  that  the  seller  warrants  such  article  to 
be  merchantable,  and,  if  a  person  or  concern  sells  an  article 
which  is  not  merchantable,  the  seller  cannot  under  the  law  of 
this  state  recover  of  the  purchaser  the  price  thereof,  and,  if 
notes  are  given  for  the  purchase-price  and  the  notes  sold  after 
maturity,  then  the  purchaser  of  such  notes  cannot  recover  on 
the  notes.45 

Georgia. 

When  a  known,  described,  and  definite  article  is  ordered  of 
a  manufacturer,  although  it  is  stated  by  the  purchaser  that  it 
is  required  for  a  particular  purpose,  yet  if  the  known,  described, 
and  definite  thing  that  is  of  the  kind  and  quality  called  for  or 
ordered  be  actually  supplied,  there  is  no  warranty  that  it  shall 
answer  the  particular  purpose  intended  by  the  buyer.  In  other 
words,  if  it  should  appear  that  the  defendant  knew  the  economy 
jar,  and  knew  its  purposes  and  offices,  and  gave  an  order  for  it, 
although  he  may  have  stated  that  he  wanted  to  use  it  for  some 
foreign  use,  if  the  plaintiff  shipped  to  him  the  jar  that  he 
ordered,  with  that  knowledge  on  his  part,  he  would  not  get  the 
benefit  of  any  warranty  that  it  would  do  anything  else  beyond 
what  it  was  ordinarily  intended  for.46 

Illinois. 

In  the  case  of  a  sale  by  sample,  if  the  seller  is  a  dealer  in 
goods  of  the  kind  in  question,  there  is  an  implied  warranty  that 
the  goods  shall  be  free  from  any  defect  rendering  them  unmer- 
chantable which  would  not  be  apparent  on  reasonable  examina- 
tion of  the  sample.47 

Indiana. 

Where  a  manufacturer  or  dealer  contracts  to  supply  an  ar- 
ticle which  he  manufactures  or  produces  to  be  used  for  a  par- 
ticular purpose  under  such  circumstances  that  the  buyer  neces- 
sarily trusts  to  the  judgment  and  skill  of  such  manufacturer  in 
furnishing  the  article,  there  is  an  implied  warranty  that  it  shall 
be  reasonably  fit  for  the  purpose  for  which  it  is  to  be  used.48 

45  Security  Finance  Co.  v.  Kelly's  47  Lutgert  v.  Schaeflein,  31S  HI 

Tire  Shop,  216  Ala  642,  114  S  298.  App  83,  47  NE2d  359, 

46Kerr  Glass  Mfg.  Co.  v.  Amer-  48  H.  A.  Drury  Co.,  Ltd.  v.  Talge 

icus  Groc.  Co.,  13  GaApp  512,  79  Mahogany  Co.,  Circuit  Court,  Ma- 

SE  381.  rion  County,  Indiana,  No.  31645. 
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Massachusetts. 

If  the  defendant  did  not  buy  by  the  trade-name,  there  might 
be  an  implied  warranty,  that  is,  if  the  stoker  was  not  bought  by 
its  trade-name,  because  of  its  trade-name,  that  that  was  not  the 
identical  thing  that  he  intended  to  buy,  that  that  was  the  way  it 
was  identified  to  him,  but  he  bought  merely  as  he  would  have 
bought  any  automatic  machine,  without  respect  to  the  name  as  a 
trade  name,  then  it  is  for  you  to  say  whether  or  not  under  those, 
conditions  there  is  an  implied  warranty  on  the  part  of  the  man- 
ufacturer that  the  thing  is  fitted  for  the  use  for  which  it  was 
intended,  that  is,  whether  it  is  merchantable.49 

Minnesota. 

If  from  the  evidence  you  find  that  certain  words  were  spoken 
under  such  circumstances  by  F.,  representing  the  company,  that 
you  are  satisfied  that  they  were  intended  and  were  understood 
to  be  that  the  milling  company  undertook  and  contracted  that 
this  seed  wheat  was  Marquis  wheat,  and  not  another  kind,  and 
that  plaintiff  had  the  right  to  understand  that  this  company 
intended  to  be  bound  by  it  as  part  of  the  contract  of  sale,  and 
that  plaintiff  believed  and  relied  upon  such  statements  in  mak- 
ing the  purchase,  then  you  may  find  that  there  was  a  warranty 
that  this  was  Marquis  wheat.  If  you  believe,  however,  from 
all  of  the  testimony  that  what  was  said  by  the  parties  there  was 
not  intended  or  taken  as  a  warranty  but  as  an  expression  of 
opinion  or  socalled  trade  talk,  or  that  plaintiff  bought  the  grain 
without  relying  on  what  was  said  or  on  his  own  inspection  and 
judgment,  then  you  must  find  that  the  company  is  not  liable.50 

Missouri. 

One  who  sells  personal  property  to  be  used  for  a  particular 
purpose  impliedly  warrants  that  it  is  reasonably  suitable  for 
the  use  and  purpose  for  which  it  is  sold  and  purchased;  there- 
fore, if  the  jury  believe  and  find  from  the  evidence  in  this  case 
that  the  note  sued  on  was  given  for  the  purchase  of  two  jacks, 
to  be  used  and  stood  for  breeding  purposes,  and  to  be  let  to 
service  on  mares  on  custom,  and  that  the  use  and  purpose  for 
which  defendant  purchased  said  jacks  was  known  to  plaintiff 
when  selling  the  same,  and  that  the  jack  Eube  was  worthless 
for  the  purpose  for  which  he  was  sold,  and  was  of  no  value  for 
any  other  purpose,  then  there  was  a  partial  failure  of  considera- 
tion for  said  note,  leaving  the  jack  Frank  as  the  only  considera- 
tion therefor,  and  your  verdict  should  be  in  favor  of  the  plaintiff 

49  Whitty  Mfg.  Co.  v.  Clark,  278  5O  Johnson  v.  Foley  Milling  & 
Mass  370,  180  NE  315.  Elev.  Co.,  147  Minn  34,  179  NW  488, 

16  ALR  856. 
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for  the  balance  you  may  find  due  on  the  jack  Frank,  after  de- 
ducting the  credits  indorsed  on  said  note.51 

Texas. 

The  manufacturer  of  an  article  to  be  delivered  pursuant  to 
an  executory  contract  of  sale  impliedly  warrants  that  the  article 
manufactured  will  be  made  reasonably  suitable  for  the  purposes 
intended,  and  impliedly  warrants  that  such  article  is  free  from 
latent  defects  resulting  from  the  process  of  manufacture  or  in- 
herent in  the  material  used,  but  the  manufacturer  does  not 
impliedly  warrant  the  fitness  of  the  article  which  he  makes  in 
accordance  with  the  directions,  plans,  and  specifications  of  the 
vendee,  and  for  which  the  manufacturer  is  in  no  way  responsible, 
except  that  he  is  required  to  conform  to  the  requirements  of 
the  vendee  as  to  such  fitness.52 

§  2937.    Proof  of  warranty. 

Massachusetts. 

In  order  to  recover  in  this  action,  the  burden  of  proof  is  on 
the  plaintiff  to  establish  by  a  fair  preponderance  of  the  evidence 
that  this  flour  delivered  by  it  to  the  defendant  was  0.  K., 
merchantable,  wholesome,  and  fit  for  making  bread;  that  the 
defendant  refused  to  receive  the  flour  without  justifiable  rea- 
son, and  that  it  suffered  damages  thereby.53 

Virginia. 

Evidence  of  the  manner  in  which  milking  machines  of  like 
kind  as  that  sold  the  plaintiff  performed  their  work  is  admis- 
sible, but  they  will  disregard  such  evidence  as  to  machines  not 
of  like  kind.54 

Washington. 

Insofar  as  the  defendant  relies  upon  a  warranty  of  quality 
of  the  property  sold  and  a  breach  of  the  same,  the  burden  of 
proving  the  warranty  is  upon  the  defendant;  and  unless  it  has 
proved  both  the  warranty  and  the  breach  alleged  by  a  prepon- 
derance of  the  evidence,  it  will  not  be  entitled  to  any  benefit 
therefrom  in  the  suit,55 

5 'Perry  v.  Van  Matre,   176  Mo          «3  Stock  &  Sons  v.  Snell,  240  Mass 

App  100,  161  SW  643.  427,  134  NE  378. 

52  Braun  &  Ferguson  Co.  v.  Paul-          54  Monroe   &   Monroe   v.    Cowne, 

son  (TexCivApp),  95  SW  617.  133  Va  181,  112  SE  848. 

See  also  Cullen  v.  Detroit  Tug  &          6S  Tacoma  Coal  Co.  v.  Bradley,  2 

Wrecking  Co.,  99  Mich  23,  57  NW  Wash  600,  27  P  454,  26  AmSt  890. 
1043. 
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§  2938.    Breach  of  warranty. 
Illinois. 

The  court  instructs  the  jury,  for  defendant,  that  if  you  be- 
lieve from  the  evidence  that  the  account  sued  on  was  for  a 
threshing  machine  and  that  there  was  a  contract  of  warranty 
by  J.  A.  K.,  deceased,  to  defendant  that  the  machine  was  good, 
and  that  the  machine  was  actually  worthless,  you  should  find 
for  the  defendant.56 

Kentucky. 

(1)  If  you  believe  from  the  evidence  in  this  case  that  the 
iron  front,  or  some  part  thereof,  furnished  by  the  defendant  to 
the  plaintiff  under  the  contract  between  the  plaintiff  and  the 
defendant,  was  defective,  or  that  the  material  or  some  part 
thereof  in  said  front  was  defective,  and  that  by  reason  of  either 
being  defective  the  plaintiff's  building  was  caused  to  fall  down, 
then  the  law  is  for  the  plaintiff,  and  you  will  find  for  it  such 
sum  in  damages  as  you  may  believe  from  the  evidence  it  sus- 
tained by  reason  of  the  falling  down  of  said  building,  not  ex- 
ceeding, however,  the  sum  claimed  in  the  petition,  to   wit, 

| 57 

(2)  Unless  you  shall  believe  from  the  evidence  that  said 
oats  were  choice  mill  oatsr  or  if  you  shall  believe  from  the  evi- 
dence that  the  oats  mentioned  to  you  in  the  evidence  were  sold 
by  plaintiff  to  defendant  by  sample,  sent  or  exhibited  by  plain- 
tiff to  defendant,  and  that  said  oats  were  not  up  to  or  equal  to 
said  sample,  and  by  reason  thereof  were  inferior  in  quality  and 
less  in  value  to  oats  corresponding  to  said  sample,  then  and  in 
either  of  these  events,  and  if  you  shall  so  believe,  the  law  is  for 
the  defendant,  and  you  will  so  find.58 

Oregon. 

The  burden  of  proof  is  upon  the  defendant  to  establish  to 
your  satisfaction,  from  a  preponderance  of  the  evidence,  that 
plaintiff  failed  to  exercise  reasonable  care  as  I  have  defined  the 
same  to  you  in  handling,  operating,  or  caring  for  said  ice 
machine.59 

South  Dakota. 

If  you  find  by  a  preponderance  of  the  evidence  that  there 
was  a  sale,  as  thus  defined,  of  the  corn  referred  to  in  the  counter- 

56  Wooters  v.  King,  54  111  343.  Stoker  Co.  v.  Hudson  County  Con- 

57  Fraternal  Constr.  Co.  v.  Jack-     sumers*  Brew.  Co.,  70  NJL  649,  58 
son  Foundry  &  Mach.  Co.,  28  KyL     A  296. 

383,  89  SW  265.  58  Hawkins  v.  E.  L.  Welch  Co., 

See  also  Allington  &  Curtis  Mfg.  189  Ky  711,  225  SW  1061. 

Co.  v.  Detroit  Reduction  Co.,  133  69  Pendergrass  v.   Fairchild,  106 

Mich  427,  95  NW  562 ;  Underfeed  Or  537,  212  P  963. 
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claim  by  S.  to  T.,  without  any  express  warranty  or  condition, 
and  also  find  that  the  corn  was  fairly  and  reasonably  well  suited 
or  adapted  for  seed,  the  purpose  for  which  it  was  bought,  if 
bought,  you  should  find  in  favor  of  the  defendant  S.  on  his 
counterclaim.60 

Texas. 

If  you  believe  from  a  preponderance  of  the  evidence  that  on 
or  about  May  28,  19 — ,  the  defendant,  J.  U.,  sold  to  the  plaintiff 

two  certain  horses  in  consideration  of  the  sum  of  $ ,  as  alleged 

in  plaintiff's  petition,  and  if  you  further  believe  from  the  evi- 
dence that,  as  an  inducement  for  plaintiff  to  purchase  the  horses, 
defendant  made  false  and  fraudulent  representations  to  him  as 
to  the  qualities  of  said  horses,  as  alleged,  and  that  if  said 
representations  were  material,  and  plaintiff  believed  them  to  be 
true,  and  did  not  know,  and  could  not  by  the  exercise  of  ordinary 
care  have  known,  whether  said  representations  were  true  or 
false,  and  that  J.  U.  made  such  representations,  if  any,  to  said 
J.  for  the  purpose  of  inducing  him  to  purchase  the  horses,  then 
you  will  return  a  verdict  for  him  for  rescission  and  for  the  sum 
of? .6I 

§  2939.    Damages  for  breach  of  contract  by  seller  or  buyer* 
Alabama. 

(1)  If  you  find  from  the  evidence  that  defendant  was  dam- 
aged by  reason  of  plaintiff  not  complying  with  its  contract  made 
with  the  defendant  to  furnish  machinery  as  set  forth  in  defend- 
ant's first  plea,  filed  in  this  cause,  in  that  logs  on  defendant's 
yard  at  or  near  B.  were  injured  by  worms,  then  the  amount  of 
such  damage  so  suffered  because  of  injury  to  said  logs  should 
be  deducted  from  the  amount  owing  for  the  purchase-money  of 
the  machinery  sued  for,  provided  you  find  plaintiff  has  not 
proved  either  one  of  its  replications  filed  in  this  cause;  and  if 
you  find  that  defendant's  damage  by  reason  of  said  injury  to 
said  logs,  if  suffered,  is  equal  to  or  exceeds  the  amount  due  the 
plaintiff,  with  interest,  as  purchase-money  for  the  machinery 
sued  for,  your  verdict  should  be:    **We,  the  jury,  find  for  the 
defendant."62 

(2)  If  defendants  warranted  the  car-load  of  broom  corn 
to  be  equal  to  the  sample  which  they  had  furnished  plaintiffs, 
and  the  broom  corn  delivered  was  not  equal  to  the  sample, 
plaintiffs  had  a  right  to  use  up  the  corn  and  sue  for  the  dam- 

60  Totten  v.  Stevenson,  29  SD  71,  62  Adams    Mach.    Co.    v.    South 
1S5  NW  715.  State  Lbr.  Co.,  2  AlaApp  471,   56 

61  Underwood  v.  Jordan  (TexCiv  S  826. 
App),  166  SW  88. 
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ages  they  sustained  by  the  defendant  sending  inferior  broom 
corn,  the  damages  under  the  complaint  to  be  measured  by  the 
difference  in  the  market  value  of  the  broom  corn  which  they 
should  have  delivered  on  the  date  of  delivery  and  the  market 
value  of  the  broom  corn  they  did  deliver  on  the  said  date  of 
delivery*63 

Colorado. 

If  you  find  for  the  plaintiff  on  the  second  cause  of  action, 
his  damages,  if  any,  should  be  computed  upon  the  difference 

between  the  basic  price  of  $ per  hundred  and  the  market 

price  of  wheat  at  the  time  and  place  of  delivery,  all  as  shown 
by  the  evidence  in  the  case,  for  the  number  of  bushels  which 
the  defendant  refused  to  receive  under  said  contract,  if  you  find 
that  it  did  refuse  to  accept  any  wheat.64 

Georgia. 

(1)  If  the  defendants  show  that  there  were  worms  in  the 
cigars  at  the  time  they  were  sold  to  them  by  the  plaintiffs,  and 
that  these  facts  were  unknown  to  defendants,  and  that  these 
worms  were  afterwards  communicated  to  the  defendant's  stock  of 
tobacco  and  cigars,  and  defendants  suffered  damages  thereby, 
then  they  would  be  entitled  to  such  damages  as  they  sustained  by 
reason  of  the  worms  communicated  to  the  stock  of  the  de- 
fendants.65 

(2)  I  charge  you  that  it  was  the  duty  of  the  plaintiff,  in  the 
event  there  was  a  breach  of  the  contract,  to  minimize  the  dam- 
ages as  much  as  possible.    It  was  his  duty  to  obtain  the  merchan- 
dise elsewhere  at  the  best  price  obtainable  and  the  difference 
between  the  cost  of  the  merchandise  obtained  under  those  cir- 
cumstances and  the  contract  price  agreed  upon  with  the  defend- 
ant, if  he  had  a  contract  with  the  defendant,  would  be  the 
measure  of  damages.66 

Illinois. 

(1)  If  the  jury  believe  from  the  evidence  that,  in  the  winter 
of  19 — ,  the  defendant  sold  the  plaintiff,  and  the  plaintiff  pur- 
chased of  the  defendant,  the  best  60  head  of  a  lot  of  70  head  of 
cattle  the  defendant  was  then  feeding,  to  be  delivered  to  the 
plaintiff  at  any  time  between  March  1  and  March  15,  19 — ,  at 
the  option  of  plaintiff,  the  plaintiff  on  such  delivery  to  pay 

63  Nashville  Broom  &  Supply  Co.  65  Freeman   &   Turner  News   Co. 
v.  Alabama  Broom  &  Mattress  Co.,  v.  Mencken,  115  Ga  1017,  42  SE  369. 
211  Ala  192,  100  S  132.  66  Borochoff  v.  Breman,  85  GaApp 

64  Colorado  Milling  &  Elev.  Co.  v.  256,  68  SE2d  915. 
Lallier,  73  Colo  446,  216  P  531. 
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therefor cents  per  pound  of  the  gross  weight  of  the  same, 

and  the  defendant,  in  February,  19 — ,  sold  and  delivered  to  an- 
other person  48  head  of  said  70  head  of  cattle,  and  put  it  out  of 
his  power  to  comply  with  his  agreement  of  sale  to  the  plaintiff, 
then  he  is  liable  in  this  action  to  plaintiff  for  the  difference  be- 
tween such  contract  price  and  what  said  60  head  of  cattle  were 
worth  at  the  time  and  place  when  and  where,  by  said  agreement, 
they  were  to  be  delivered  by  defendant  to  plaintiff,  and  it  makes 
no  difference  whether  the  price  of  cattle  rose  or  fell  after  the 
time  the  cattle  were  to  be  delivered  under  the  contract.67 

(2)  In  the  event  you  find  for  the  plaintiffs  you  then  should 
consider  the  question  of  their  damages,  and  in  considering  the 
amount  of  their  damages,  you  are  instructed  that  the  measure 
of  the  damages  is  the  difference  between  the  value  of  the  build- 
ing as  constructed  and  the  value  of  the  building  as  it  would 
have  been  had  bricks  of  proper  manufacture  and  ingredients 
been  used,  or  in  the  alternative,  if  you  find  that  the  bricks  were 
defective,  the  measure  of  damages  shall  be  the  cost  of  replacing 
the  defective  bricks  with  bricks  of  proper  manufacture  and 
ingredient,  whichever  amount  would  be  the  lesser.68 

Indiana. 

If  you  find  for  the  plaintiff,  the  measure  of  his  damages  will 
be  the  difference  between  the  actual  value  of  the  mules  at  the 
time  of  the  trade,  and  what  their  value  would  have  been  if  they 
had  been  as  they  were  represented  to  be  by  the  defendant. 6& 

Maine. 

If  you  find,  however,  for  the  plaintiff,  you  come  to  the  ques- 
tion of  damages,  and  only  in  that  event  will  you  then  consider 
what  the  car-load  of  potatoes  would  have  been  worth  at  the  price 
offered  in  these  telegrams  at  Harlem  River,  the  plaintiff  pay- 
ing the  freight,  and  you  will  deduct  what  he  sold  them  for  at 
Grand  Isle,  or  wherever  he  did  sell  them,  here  in  Aroostook 
County,  and  whether  that  was  a  fair  sale  or  not,  and  the  differ- 
ence is  the  amount  of  damages  which  you  will  assess.70 

Montana. 

If  you  find,  from  a  preponderance  of  the  evidence,  that  plain- 
tiff fully  performed  his  part  of  the  contract  for  the  sale  of  the 
cattle  in  question  and  that  defendant  wrongfully  refused  and 
failed  to  perform  his  part  of  the  contract  for  the  sale  of  the 

67  White  v.  Thomas,  39  111  227.  See  also  Brennecke  v.  Heald,  107 

68Lutgert  v.  Schaeflein,  318  111  la  376,  77  NW  1063  (measure  of 
App  83,  47  NE2d  359.  damages  on  breach  by  seller). 

69  Ferguson  v.  Hosier,  58  Ind  438.          7O  Morneault   v.    Cohen,    122    Me 

543,  120  A  915. 
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cattle  in  question,  and  that  plaintiff  thereupon  resold  such  cattle 
as  defendant  should  have  purchased  under  the  terms  of  the 
contract  for  sale,  then  the  damages  if  any  suffered  by  the  plain- 
tiff are  an  amount  equal  to  the  difference  between  the  price  of 
said  cattle  as  stated  in  said  contract,  and  the  price  plaintiff  re- 
ceived in  the  resale  of  these  cattle,  plus  an  amount  equal  to  the 
reasonable  and  necessary  expense  of  said  resale. 

In  this  connection,  the  reasonable  and  necessary  expenses  of 
resale  may  consist  of  such  expenses  as  freight  and  commissions 
paid  by  the  plaintiff  for  transporting  the  cattle  to  market,  the 
care  and  feeding  of  such  cattle  pending  their  resale.7 ' 

Oklahoma. 

In  event  you  find  for  the  plaintiff,  then  you  are  instructed 
in  determining  the  amount  to  which  he  is  entitled,  the  measure 
of  damages  is  fixed  by  statute  as  follows :  The  detriment  caused 
by  the  breach  of  warranty  of  the  quality  of  personal  property, 
is  deemed  to  be  the  excess,  if  any,  of  the  value  which  the  property 
would  have  had,  at  the  time  to  which  the  warranty  referred,  if  it 
had  been  complied  with,  over  its  actual  value  at  that  time.  In 
this  connection,  if  you  find  from  the  preponderance  of  the  evi- 
dence that  the  plaintiff  is  entitled  to  recover,  he  would  only  be 
entitled  to  recover  such  damages  as  are  established  by  a  pre- 
ponderance of  the  evidence,  measured  by  the  above  statute,  not 

to  exceed,  in  any  event,  the  sum  of  $ ,  the  amount  sued 

for  in  his  petition.72 

Tennessee. 

The  court  instructs  you,  gentlemen  of  the  jury,  that  while 
ordinarily  the  loss  that  a  buyer  sustains  from  the  seller's  non- 
delivery of  goods  is  the  difference  between  the  contract  price  and 
the  market  price,  or  price  at  which  the  same  goods  might  be 
purchased  elsewhere  by  the  buyer;  but  that  where  there  is  no 
available  market,  or  where  the  goods  are  being  manufactured 
specially  for  the  buyer  according  to  his  own  specifications,  or 
where  the  business  of  the  buyer  is  seasonal  and  he  has  no  oppor- 
tunity to  obtain  the  same  goods  from  another  seller  within  time 
to  supply  his  contracts,  then  the  buyer  may  recover  such  dam- 
ages as  naturally  arise  according  to  the  usual  course  of  things 
from  the  seller's  breach ;  the  buyer  may  recover  such  damages 
as  may  reasonably  be  supposed  to  have  been  contemplated  by 
the  parties  at  the  time  of  making  the  contract  as  the  probable 
result  of  its  breach. 

7 '  Wood  v.  Jaeger,  12&  Mont  235,  72  A.  R.  K.  Mfg.  Co.  v.  Hales, 
272  P2d  725.  207  Okl  229,  249  P2d  123. 
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Profits  shown  to  have  been  lost  by  the  purchaser  may  be 
recovered  where  they  were  part  of  the  contract ;  where  an  engage- 
ment to  pay  them  can  be  found  In  the  terms  of  the  contract  or 
implied  from  the  circumstances  in  the  light  of  which  it  was 
made ;  and  where  they  are  not  in  fact  remote  or  speculative  but 
are  proved  to  a  reasonable  certainty.73 

Virginia. 

(1)  The  measure  of  damages  for  misrepresentation  of  the 
price  at  which  machines  of  this  kind  and  quality  had  been  sold  is 
the  difference  between  the  price  at  which  they  had  been  sold 
and  the  price  paid,  and  you  shall  find  accordingly.    The  measure 
of  damages  for  false  representations  regarding  other  sales  and 
regarding  the  assembling  of  a  corps  of  honest,  trained,  and  effi- 
cient salesmen,  and  regarding  the  honest  purpose  of  M.  to  carry 
out  the  agreement  to  furnish  such  men,  is  the  difference  be- 
tween the  value  of  such  machines  if  such  representations  had 
been  true  and  their  value  under  actual  conditions.    This  difference 
in  value   the  jury  shall   determine   and   charge   against   the 
plaintiff.74 

(2)  The  court  tells  you  that  in  this  case  the  plaintiff  has  es- 
tablished his  right  to  recover, — that  is,  he  has  proved  that  the  de- 
fendant failed  to  perform  his  agreement.    Therefore,  if  the  facts 
and  circumstances  in  evidence  are  such  as  to  permit  an  intelligent 
and  reasonably  correct  estimate  of  the  amount  of  damages  or 
loss  incurred  as  a  direct  consequence  of  defendant's  failure  to 
furnish  a  good  title,  then  the  requirements  of  proof  in  that 
respect  have  been  met,  and  you  should  find  in  favor  of  plaintiff 
for  all  items  of  damage  and  loss,  if  any,  thus  shown  to  have  been 
sustained.75 

§  2940.    Interest. 

In  case  of  a  breach  of  contract  where  the  plaintiff  recovers 
he  may  recover  interest  or  not,  in  the  discretion  of  the  jury. 
You  look  to  all  of  the  facts  and  circumstances  in  the  case  and 
exercise  your  discretion  as  to  whether  or  not  on  this  sum  that 
you  find,  as  I  have  indicated  to  you,  the  plaintiff  shall  recover 
interest ;  and  if  it  does  recover  Interest,  such  should  be  added  to 
the  amount  that  you  find  for  the  plaintiff,  which  would  not  be 
so  many  dollars  principal  and  so  many  dollars  interest,  but  you 

73  Memphis  Casting  Works  v.  74  White  Sewing  Maeh.  Co.  v.  Gil- 
Bearings  &  Transmission  Co.,  35  more  Furn.  Co.,  128  Va  630,  105  SE 
TennApp  164,  243  SW2d  145.  134. 

75  Silvey  v.  Johnston,  193  Va  677, 
70  SE2d  280. 
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should  add  interest  to  the  principal,  and  let  your  verdict  be  for 
one  amount.76 


§  2941.    Sale  on  trial. 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  De  Humatic  Cooling  Unit  was  sold  on  trial  and  no 
definite  time  for  the  trial  period  was  stated  and  further  that  the 
defendant  retained  the  machine  for  an  unreasonable  period  of 
time  without  notification  to  the  plaintiff  that  he  did  not  wish  to 
accept  the  unit,  then  defendant  is  deemed  to  have  accepted  it, 

and  the  jury  shall  find  for  the  plaintiff  in  the  sum  of  $ , 

the  amount  sued  for,  with  interest  from  the  time  of  such  implied 
acceptance.77 

§  2942.    Sale  by  description. 

(1)  When  any  commodity  is  sold  by  description  as  shown 
in  this  case,  and  the  description  is  not  substantially  satisfied  by 
the  commodity  delivered,  the  purchaser  is  not  bound  to  accept 
it.  But  if  he  does  accept  and  use  it,  he  does  not  thereby  waive 
tKe  defect,  but  may  nevertheless  treat  the  defect  as  a  breach  of 
warranty  for  which  he  may  recover  appropriate  damages.78 

(2)  When   goods   are   sold  by   description   or   without   an 
opportunity  of  the  purchaser  to  see  them  and  inspect  them, 
there  is  in  the  contract  of  sale  an  implied  warranty  that  the 
goods  delivered  shall  answer  to  the  description,  and  there  is 
also  an  implied  warranty  that  the  goods  shall  be  merchantable ; 
the  term  "merchantable"  meaning  salable  in  the  market  into 
which  they  are  sold.79 

§  2943.    Meaning  of  merchantable. 

The  court  instructs  the  jury  for  the  plaintiffs  that  the  word, 
"merchantable"  means  anything  that  is  marketable,  sound,  and 
undamaged  for  the  purpose  for  which  such  article  is  to  be  used, 
and  for  which  there  is  general  demand  on  the  open  market  in 
the  territory  where  such  article  is  kept  for  sale  or  found;  the 
court  further  instructs  the  jury  that  "merchantable  pine  tim- 
ber" does  not  necessarily  mean  only  such  timber  as  can  be  used 
for  sawmill  purposes,  but  it  means  any  kind  of  pine  timber  for 

76  Atlanta  Oil  &  Fertilizer  Co.  v.  7S  Nashville  Broom  &  Supply  Co. 
Phosphate  Min.  Co.,  25  GaApp  430,  v.  Alabama  Broom  &  Mattress  Co., 
103  SE  873.  211  Ala  192,  100  S  132. 

77  Dimes  v.  Stowe,  193  Va  831,  71  79  Security  Finance  Co.  v.  Kelly's 
SE2d  186.  Tire  Shop,  216  Ala  642,  114  S  298. 
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which  there  is  a  general  demand  and  market  for  commercial 
purposes  in  the  territory  where  such  pine  timber  is.80 

§  2944.    Insolvency  of  buyer. 

Insolvency  of  the  buyer  which  will  justify  a  refusal  of  a 
seller  to  ship  goods  purchased  on  credit  for  future  delivery  or 
the  diversion  of  a  shipment  already  made,  but  before  actual 
delivery  to  the  buyer,  means  a  general  inability  of  the  buyer  to 
pay  debts  as  they  become  due  in  the  usual  course  of  business. 

If  you  find  from  a  preponderance  of  the  evidence,  therefore, 
that  prior  to  the  shipment  of  the  materials  involved  here  the 
U.  S.  R.  Company  learned  of  a  general  inability  of  the  J.  S.  Com- 
pany to  pay  its  debts  as  they  became  due  in  the  usual  course  of 
its  business,  and  if  you  further  find  that  said  general  inability  to 
pay  debts  existed  at  such  time,  said  U.  S.  R.  Company  had  the 
right  to  refuse  to  ship  such  materials  to,  or  on  the  credit  of  J.  S. 
Company,  and  to  enter  into  any  new  arrangement  it  chose  for  the 
sale  of  such  materials  to  the  defendant,  and  if  it  did  under  such 
circumstances,  all  as  shown  by  a  preponderance  of  the  evidence, 
enter  into  a  new  arrangement  with  the  defendant  and  ship  such 
material  to  said  defendant  pursuant  thereto  and  charge  the  de- 
fendant directly  therefor,  your  verdict  must  be  for  the  defendant. 

*  *  * 

It  is  a  well-established  rule  of  law  that  when  a  purchaser 
contracts  for  materials  to  be  shipped  in  the  future  on  credit, 
it  is  an  implied  condition  of  his  contract  that  his  credit  must 
be  kept  good,  and  if  prior  to  the  shipment  of  the  goods  or 
even  after  shipment  but  before  actual  delivery  to  the  buyer,  the 
seller  learns  of  insolvency  upon  the  part  of  the  buyer,  he  has 
the  legal  right  to  refuse  to  ship  at  all  or  to  divert  a  shipment 
already  made,  and  to  enter  into  any  other  arrangement  he 
desires  for  the  disposition  of  said  goods  without  regard  to  such 
contract  of  purchase  and  regardless  of  the  consent  or  lack  of 
consent  or  even  knowledge  of  such  changed  arrangement  on  the 
part  of  the  buyer. 

You  must  determine,  however,  from  all  the  evidence  in  the 
case  whether  the  facts,  upon  which  the  foregoing  rules  of  law 
are  predicated,  existed  with  reference  to  the  parties  herein  and 
the  controversy  inquired  about.81 

80  Great  Southern  Lbr.  Co.  v.  for  U.  S.  R.  Co.  J.  S.  Co.  became  in- 

Newsom  Bros.,  12$  Miss  158,  91  S  solvent  and  plaintiff  was  appointed 

864.  trustee  in  bankruptcy  for  J.  S.  Co. 

8 '  Bain  v.  Freyn,  Circuit  Court,  Plaintiff  sued  defendant  for  the  price 

Marion  County,  Indiana,  No.  45220.  of  goods.  Defendant  defended  on 

Defendant  ordered  goods  from  J.  S.  the  ground  that,  because  of  the  in- 

Co.  which  was  acting  as  local  jobber  solvency  of  J.  S.  Co.,  the  U.  S.  R. 
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§  2945.     Fraud. 
Alabama. 

If  you  are  reasonably  satisfied  by  the  evidence  that  the 
plaintiff's  agent  or  servant,  namely  one  M.,  obtained  the  contract 
or  order  for  shoes  from  defendants,  and  in  so  doing  represented 
to  the  defendants  that  the  said  contract  or  order  for  shoes  had 
a  provision  therein  which  would  give  the  defendants  the  benefit 
of  any  decline  in  prices  of  shoes  of  the  kind  ordered,  and  said 
contract  had  no  such  provision  therein,  and  that  the  defendants 
were  induced  by  said  representation  of  said  M.  to  sign  the  said 
contract  or  order,  and  thereupon  signed  the  same  without  read- 
ing it,  relying  upon  said  representation  of  said  M.,  then,  in  that 
event,  the  defendants  would  not  be  bound  by  said  contract,  and 
your  verdict  should  be  for  the  defendants,  provided  defendants 
duly  rescinded  the  contract  upon  discovery  that  such  repre- 
sentation was  false.82 

Mississippi. 

Mr.  O.  had  a  right  to  rely  on  the  representations  made  by 
the  representative  of  the  plaintiff  as  to  the  quality,  character, 
use,  and  general  construction  of  the  plant,  if  any,  as  inducement 
for  signing  the  contract ;  and  if  you  believe  from  the  evidence 
in  this  case  that  the  agent  represented  certain  matters  and, 
things  as  fact,  which  things  were  presumably  within  the  knowl- 
edge of  the  agent,  then  Mr.  0.  was  under  no  obligation  to  make 
an  independent  investigation.83 

Washington. 

(1)  When  parties  are  negotiating  a  sale  and  purchase  for 
property  which  there  is  an  opportunity  for  examining,  a  party 
has  a  right  to  exalt  the  value  of  his  own  property  to  the  highest 
point  the  purchaser's  credulity  will  bear.    Such  boasted  asser- 
tions and  exaggerated  descriptions  do  not  amount  to  fraudulent 
misrepresentation  or  deceit.    In  such  case  the  parties  are  upon 
equal  ground,  and  their  own  judgment  must  be  their  guide  in 
coming  to  conclusions.84 

(2)  If  a  seller  falsely  states  material  facts  to  a  buyer  who 
relies  thereon  to  his  injury,  the  seller  cannot  recover  by  show- 
ing that  he  did  not  know  that  his  representations  were  false,  or 
that  he  believed  them  to  be  true,  or  that  he  intended  no  wrong. 
The  result  to  the  buyer  would  be  the  same  in  either  event,  if 

Co.  sold  the  goods  direct  to  defend-  83  J.  B.  Colt  Co.  v.  Odom,  136  Miss 

ant  and  defendant  paid  U.  S.  R.  Co.  651,  101  S  853. 

in  full  for  same.  84  giel  v>  Tolsma,   94  Wash  104, 

82  Roth  Shoe  Mfg.  Co.  v.  Kartus,  161  P  1047. 
19  AlaApp  612,  99  S  772. 
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he  relied  and  acted  upon  false  representations  regardless  of  the 
knowledge,  lack  of  knowledge,  or  intent  of  the  seller.  The 
affirmation  of  what  a  seller  does  not  know  to  be  true,  in  law,  is 
equally  as  unjustifiable  as  the  affirmation  of  what  such  seller 
knows  to  be  false.85 

§  2946.    Damages  from  sale  of  infected  cattle. 

If  it  is  found  that  these  three  heifers,  or  any  of  them,  were 
infected  with  tuberculosis  at  the  time  of  the  sale,  then  the 
plaintiff  is  entitled  to  recover  in  addition  to  the  difference  in 
value,  to  which  I  have  called  your  attention,  such  sum  as  you 
consider  to  be  reasonable  and  just  to  compensate  him,  first,  for 
the  other  cattle  belonging  to  him  which  may  be  found  to  have 
been  infected  by  such  heifer  or  heifers,  second,  for  the  damage 
to  the  plaintiff  as  a  dealer  in  live  stock  and  milk,  which  was 
caused  by  such  infection,  and,  third,  for  the  amount  paid  by  the 
plaintiff  in  disinfecting  and  cleansing  and  repairing  his  barns, 
and  such  other  expense  as  he  may  have  been  put  to  by  reason 
of  the  contamination.86 

§  2947.    Mutual  rescission  of  contract  of  sale. 

(1)  It  is  for  you  to  determine  whether  or  not  there  was  a  re- 
scission or  abandonment  or  modification  of  the  original  written 
contract.     In   determining  this   question,  you   may  take  into 
consideration  not  only  all  the  testimony  of  the  witnesses  regard- 
ing the  understanding  arrived  at  in  conversations,  but  also  the 
conduct  of  the  parties  in  the  light  of  the  surrounding  circum- 
stances, and  the  inference  may  be  drawn  from  such  conduct  and 
circumstances  that  a  rescission,  cancelation,  or  modification  had 
been  agreed  upon  between  the  parties.87 

(2)  An  executory  written  contract  of  sale  may  be  terminated 
by  mutual  consent  of  the  parties  or  by  a  subsequent  parole  agree- 
ment and  said  termination  may  be  established  by  evidence  of 
the  acts  and  declarations  of  the  parties,  and  if  you  find  from 
the  evidence  that  the  written  contract  between  the  plaintiff  and 
defendant  was  terminated   by  a   subsequent   oral   agreement 
entered  into  between  the  parties  and  if  you  also  find  that  the 
defendant  fully  performed  the  subsequent  oral  agreement,  then 
your  verdict  must  be  for  the  defendant.88 

85  Bass  v.  Logan,  183  Wash  1,  48  87  Western   Auto   Supply   Co    v 
P2d  210.  Sullivan,  210  P2d  36. 

86  McAllister  v.  Benjamin,  96  Vt  88Wood  v.  Jaeger,  128  Mont  235 
475,  121  A  263.  272  P2d  725. 
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§2948.    Repossession  of  goods  under  conditional  sales  agree- 
ment. 

Now,  to  clear  away  any  confusion  as  to  what  the  issues  are ; 
I  have  given  you  the  issues  namely ;  was  there  any  assault ;  was 
there  negligence ;  and  if  so,  was  such  negligence  or  assault  the 
proximate  cause  of  injury  to  the  plaintiff,  and  then  the  issues  as 
to  agency,  but  the  issue  of  whether  or  not  there  was  a  legal  right 
to  repossess  the  car  really  isn't  an  issue  in  this  case.  There  was 
evidence  relating  to  it  only  so  far  as  it  may  throw  any  light 
upon  the  real  and  true  issues  in  the  case.  However,  I  instruct 
you  that  under  the  conditional  sales  contract,  and  under  the 
evidence  that  developed  here,  the  Bank  had  the  legal  right  to 
repossess  said  automobile  from  the  plaintiff  with  or  without 
notice  to  her ;  and 

You  are  hereby  further  instructed  that  any  person  employed 
by  said  bank  to  repossess  said  automobile  on  behalf  of  said  bank 
had  the  same  legal  right  as  the  bank  to  repossess  said  automobile 
with  or  without  notice  to  the  plaintiff,  whether  that  party  was  an 
agent  or  independent  contractor. 

Now,  the  fact  that  the  bank  or  anyone  employed  or  delegated 
or  whether  it  was  an  agent  or  contractor  to  repossess,  the  fact 
that  they  had  a  legal  right,  does  not  entitle  the  party  to  take  the 
property  from  the  one  in  possession  by  force  or  violence.  If  a 
person  is  entitled  to  recover  property  in  the  possession  of  another, 
he  had  no  privilege  to  commit  an  assault  or  battery  upon  that 
person,  even  if  the  one  in  possession  has  lost  his  right  to  retain 
the  property  and  is  therefore  a  wrongdoer  in  refusing  to  give  it 
up.  Unless  the  property  can  be  recovered  by  the  person  entitled 
to  possession  without  any  force  or  violence,  he  must  resort  to 
legal  proceedings. 

So  the  fact  that  one  has  the  legal  right  to  repossess  does 
not  entitle  one  to  commit  an  assault.  Of  course,  he  must  exercise 
ordinary  care  as  defined  later  in  these  instructions.  The  fact  that 
you  may  find  that  there  was  a  device  or  ruse  or  deception,  of 
which  you  may  not  approve,  does  not  constitute  a  ground  for  a 
verdict  in  favor  of  the  plaintiff.  You  must  find  either  that  there 
was  negligence  or  an  assault  committed  against  her.*9 

89  Jones  v.  Anglo  Calif.  Nat. 
Bank,  158  CalAppSd  404,  322  P2d 
991, 
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§  2950,     Acceptance  of  deed. 

An  acceptance  of  the  quitclaim  deed  by  one  of  the  defendants 
would  be  binding  upon  them  all,  if  the  jury  believe,  from  the 
evidence,  that  they  proceeded  under  said  deed  to  use  and  enjoy 
the  right  conveyed  by  it.2 

§  2951.     Good-faith  purchasers. 

The  defendants  in  this  case  seek  to  resist  the  title  of  plain- 
tiffs upon  the  ground  that  they  are  innocent  purchasers,  for  a 
valuable  consideration,  without  notice  of  plaintiffs'  claim.  The 
jury  will  determine  from  the  evidence,  first,  whether  or  not 
defendants  purchased  the  land;  second,  whether  or  not  they 
paid  a  valuable  consideration;  third,  whether  or  not  any  or  all 
of  the  defendants  had  notice  of  plaintiffs'  claim.  Notice  may  be 
actual  or  constructive.  Notice  is  a  conclusive  presumption,  or 
presumption  of  law,  which  arises  from  certain  facts  proved  to 
exist,  as,  for  instance,  the  proper  and  legal  registration  of  a 
deed  in  the  county  where  the  land  lies.  Actual  notice  exists 
when  knowledge  is  actually  brought  home  to  the  party  to  be 
affected  by  it,  or  where  he  might,  by  the  use  of  reasonable  dili- 
gence, have  informed  himself  of  the  existence  of  certain  facts. 
The  question  of  notice  is  a  question  of  fact,  to  be  determined  by 
the  jury  from  all  the  facts  and  circumstances  given  in  evidence 
before  them  on  this  subject.  You  are  charged  that  any  informa- 
tion which  was  sufficient  to  have  put  a  prudent  man  upon  inquiry 
will  be  regarded  as  notice,  if  it  was  of  such  a  character  that  he 
might  have  ascertained  the  facts  by  the  use  of  proper  diligence. 
Whether  such  notice  was  brought  home  to  either  or  all  of  the 

1  See  also  Ch.  69,  supra.  *  Kinney  v.  Turner,  15  111  182. 
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defendants,  and,  if  so,  whether  they  used  the  proper  diligence 
to  ascertain  the  facts,  are  questions  of  fact  for  the  jury  to  de- 
termine from  all  the  evidence.  Notice  brought  home  to  an 
attorney  or  agent  of  a  party,  in  regard  to  a  particular  transac- 
tion in  which  he  is  empowered  to  act,  is  equivalent  to  notice  to 
the  party  himself.3 

§  2952.    Rescission  of  contract  of  purchase. 
Alabama. 

If  you  are  reasonably  satisfied  from  the  evidence  in  this 
case  that  this  property  that  this  plaintiff  bought  from  this 
defendant  was  not  as  described  in  the  contract  which  they  exe- 
cuted to  her,  that  it  was  not  located  in  the  city  of  Birmingham, 
and  that  upon  discovery  of  that  fact  she  immediately  rescinded 
the  contract,  and  offered  back  to  the  defendant  the  papers  that 
the  defendant  had  tendered  her,  enclosing  that  contract,  and 
demanded  back  her  money,  if  you  are  reasonably  satisfied  of 
those  facts,  which  are  the  contention  of  the  plaintiff  in  this 
case,  then  you  are  authorized  to  return  a  verdict  in  favor  of  the 
plaintiff  in  the  case. 

If  you  are  reasonably  satisfied  from  the  evidence  in  the  case 
that  the  plaintiff  is  entitled  to  recover,  the  measure  of  damages 
would  be  the  amount  that  she  had  paid  under  this  contract,  with 
interest  upon  that  amount  at  the  rate  of  —  per  cent  per  annum 
from  the  time  that  she  made  the  demand  on  the  defendant 
company  up  until  the  present  time.4 

Indiana. 

One  of  the  modes  by  which  such  a  contract  may  be  rescinded 
is  by  mutual  agreement  of  the  parties  thereto.  Such  an  agree- 
ment need  not  be  in  writing,  nor  in  any  express  form  of  words 
at  all,  but  may  be  inferred  from  the  acts,  conduct,  and  declara- 
tions of  the  parties,  if  they  are  sufficient  to  justify  the  inference 
that  the  mutual  understanding  and  intention  of  the  parties  were 
that  the  contract  should  be  rescinded.5 

§  2953.    Misrepresentations. 

Alabama. 

Misrepresentation  of  a  material  fact  made  wilfully  to  deceive, 
or  recklessly  without  knowledge,  and  acted  on  by  the  opposite 

3  Sickles  v.  White,  66  Tex  178,  17  4  Southern  Land  Dev.  Co.  v.  Mey- 
SW  543.  er,  230  Ala  40, 159  S  245. 

5  Gwynne  v.  Ramsey,  92  Ind  414. 
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party,  or  if  made  by  mistake  and  innocently,  and  acted  on  by 
the  opposite  party,  constitutes  legal  fraud. 

*  *     * 

Where  there  has  been  a  misrepresentation  of  a  material  fact 
relied  upon  by  the  other  party  to  a  contract  of  sale  in  ignorance 
of  its  falsity  and  which  materially  influences  him  to  enter  into 
the  contract  even  if  said  material  misrepresentation  was  made  by 
mistake  and  innocently  and  so  acted  upon,  such  misrepresentation 
constitutes  legal  fraud  and  the  good  faith  of  a  party  making 
such  a  misrepresentation  is  immaterial.6 

Indiana. 

Where  the  vendee  is  ignorant  of  the  value  of  the  property 
offered  by  the  vendor,  and  such  fact  is  known  to  the  vendor 
and  the  vendor  also  knows  that  the  vendee  is  relying  on  his 
representations  as  to  the  value,  and  such  representations  are 
not  mere  expressions  of  opinion,  but  are  made  as  statements  of 
fact,  which  statements  the  vendor  at  the  time  knows  to  be 
untrue,  then  such  statements  are  representations  by  which  the 
vendor  is  bound.  And  in  this  case  should  you  find  from  a  fair 
preponderance  of  the  evidence  that  the  defendants  were,  at  the 
time  of  the  trade  in  controversy,  ignorant  of  the  value  of  the 
timber  growing  on  the  real  estate  offered  by  the  plaintiffs,  which 
fact  was  known  to  the  plaintiffs,  and  that  the  plaintiffs  also 
knew  that  the  defendants  were  relying  on  their  representations 
as  to  the  value  of  the  said  timber,  and  that  the  said  representa- 
tions were  made  by  the  plaintiffs  as  to  the  value  of  the  said 
timber  for  the  purpose  of  inducing  the  defendants  to  act  thereon 
although  the  plaintiffs  knew  that  the  said  statements  were  un- 
true, yet  that  they  made  such  statements  as  statements  of  fact 
and  not  mere  opinions,  then  the  plaintiffs  are  bound  by  such 
statements  and  the  defendants  are  entitled  to  recover  on  their 
cross-complaint  the  damages  suffered  by  reason  of  the  reliance 

placed  on  such  false  statements, 

*  *     * 

If  false  representations  are  actually  made  concerning  the 
nature  and  quality  of  soil,  as  to  whether  it  is  well  drained 
or  not  well  drained,  and  concerning  the  character  of  improve- 
ments upon  real  estate,  or  concerning  the  nature  and  quality  of 
timber  growing  thereon,  such  representations  are  material.  If 
made  with  knowledge  of  their  falsity,  and  with  intention  of 
deceiving  the  party  to  whom  made,  and  inducing  him  to  pur- 
chase the  real  estate  or  exchange  property  therefor,  and  if  relied 
upon  by  him  in  the  purchase  thereof  or  the  exchange  of  property 

«Harduval  v.   Mitchell,  220   Ala 
595,  127  S  168. 
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therefor,  and  he  is  deceived  thereby,  he  may  maintain  an  action 

for  damages  sustained  as  the  proximate  result  for  such  losses. 

*     *     * 

To  entitle  a  party  to  maintain  an  action  for  deceit  by  means 
of  false  representations,  he  must,  among  other  things,  show 
that  the  opposite  party  made  false  and  fraudulent  assertions 
in  regard  to  some  fact  or  facts  material  to  the  transaction 
in  which  he  was  defrauded  by  means  of  which  he  was  induced  to 
enter  into  it.  The  misrepresentation  must  relate  to  alleged 
facts,  or  to  the  condition  of  things  as  then  existent.  It  is  not 
every  misrepresentation  relating  to  the  subject-matter  of  the 
contract  which  will  render  it  void,  or  enable  the  aggrieved  party 
to  maintain  an  action  for  deceit.  It  must  be  as  to  matters  of 
fact  substantially  affecting  his  interests,  not  as  to  matters  of 
opinion,  judgment,  probability,  or  expectation.  Representations 
made  in  respect  to  a  fact  to  transpire  in  the  future  must  be  a 
mere  promise  or  an  opinion,  and  will  not  of  themselves  support 
an  action  for  fraud,  though  a  party  may  be  liable  for  fraud  by 
obtaining  property  on  promises  which  he  never  intends  to  fulfil.7 

Michigan. 

If  you  find  by  a  preponderance  of  the  evidence  in  this  case 
that  the  defendant  made  false  representations  to  the  plaintiffs 
in  regard  to  this  40  acres  of  land  and  that  the  plaintiffs  relied 
upon  the  statements  and  were  deceived  and  defrauded  thereby, 
then  you  should  find  a  verdict  for  the  plaintiffs  for  the  amount 
of  damages  sustained.  If  you  fail  to  so  find,  you  should  render 
a  verdict  for  the  defendant.8 

§  2954,    Recovery  by  purchaser  of  money  paid. 

There  appears  in  evidence  a  contract  between  the  parties 
herein  which  contract  designated  as  a  proposal  and  an  accept- 
ance which  is  in  itself  a  complete  and  valid  agreement,  showing 
their  respective  obligations  and  duties.  It  is  for  you  to  determine 
then  from  all  the  evidence  in  the  case  whether  there  has  been 
a  material  violation  of  the  terms  of  this  contract  and  if  so  by 
which  party  such  violation  was  made.  If,  therefore,  you  find 
from  the  evidence  that  plaintiffs  were  at  all  times  willing  and 
able  to  perform  the  conditions  of  this  proposal  and  acceptance 
devolving  upon  them,  but  that  defendants  refused  or  failed  to 
carry  out  the  terms  of  such  proposal  and  acceptance  devolving 
upon  them,  and  that  plaintiffs  paid  to  defendants  the  sum  of 

$ in  part  performance  of  their  contract,  then  you  will  be 

justified  in  returning  your  verdict  for  plaintiffs  in  such  sum,  to 

7  Kerkhoff  v.  Carter,  Circuit  Court,  8  Reese  v.  Elliott,  216  Mich  620, 
Marion  County,  Indiana,  No.  37974.  185  NW  693. 
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which  you  may  add  —  per  cent  interest  from  the  date  of  such 
payment  to  the  present  time.  If,  however,  you  find  from  the 
evidence  that  plaintiffs  refused  or  failed  to  carry  out  their  pro- 
visions of  the  original  proposal  and  acceptance,  and  that  defend- 
ants were  at  all  times  willing  and  able  to  perform  their  part  of 
the  same,  and  that  plaintiffs  paid  to  defendants  the  said  sum  of 

$ as  herein  outlined,  your  verdict  in  such  event  should  be 

for  the  defendants.9 

§  2955.    Breach  of  contract. 

After  a  binding  contract  has  been  entered  into,  neither  party 
to  any  such  contract  can  make  or  demand  any  material  change 
in  such  contract  except  by  the  consent  or  agreement  of  the  party 
upon  whom  any  material  additional  burden  is  cast  by  such 
change.  In  this  case  if  you  find  by  a  fair  preponderance  of  the 
evidence  that  the  parties  did  enter  into  a  valid  agreement  for 
the  sale  and  purchase  of  Lot  18  in  Hartman's  College  Avenue 
Addition  to  the  city  of  Indianapolis,  and  that  thereafter  the 
defendants  refused  to  carry  out  said  agreement  but  demanded 
that  a  new  agreement  with  the  plaintiffs  be  made  and  demanded 
that  new  burdens  be  assumed  by  the  plaintiffs,  then  in  that  case 
such  demands  were  without  right,  and  the  plaintiffs  had  a  right 
to  demand  the  performance  of  the  original  contract  or  declare 
a  breach  of  such  contract  and  ask  for  the  return  of  any  payment 
made  thereunder.  But  it  is  for  you  to  determine  from  the 
evidence  in  this  cause  whether  or  not  there  has  been  such  a 
breach  of  the  contract. '  ° 

§  2956.    Damages. 

If  the  jury  believe  from  the  evidence  that  there  was  a  de- 
mand for  acreage  property  in  and  about  Waukegan  on  August  1, 
19 — ,  for  purposes  of  subdivision  and  sale  in  lots,  and  that  the 
land  in  controversy  was  at  that  time  supposed  to  be  adapted  to 
subdivision  and  sale  in  lots,  and  in  consequence  of  its  supposed 
adaptability  to  such  subdivision  and  sale  in  lots  had  a  market 
value  above  the  price  which  the  plaintiff,  C.,  agreed  to  pay  for 
it,  the  jury  must  take  into  consideration  such  increased  value 
above  such  contract  price,  whether  such  demand  for  acreage 
property,  if  any,  was  permanent  or  temporary,  and  whether,  if 
the  land  in  controversy  had  been  subdivided,  there  would  have 
been  at  that  time  any  demand  for  the  lots  thereof  or  not.  • ' 

9  Duke  v.  Bushong,  Circuit  Court,  '  l  Dady  v.  Condit,  209  111  488,  70 

Marion  County,  Indiana,  No.  39282.      NE  1088. 

1  °  Gonterman  v.  McCray,  Circuit 
Court,  Marion  County,  Indiana,  No. 
38751. 
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§  2957.    Methods  of  determining  value  of  property. 

In  determining  the  value  of  the  160  acre  tract  of  land  in- 
volved in  this  case,  you  are  to  fix  the  actual  cash  market  value 
of  said  land  on  August  1,  19  —  ;  and  you  are  further  instructed 
that  you  are  not  to  consider  the  price  which  the  land  would  sell 
for  under  special  or  extraordinary  circumstances  not  existing  at 
the  time,  but  its  fair  cash  value  if  sold  in  the  market  under 
ordinary  circumstances,  or  under  the  circumstances  then  exist- 
ing, for  cash,  and  not  on  time,  and  assuming  that  the  owner  is 
willing  to  sell  and  the  purchaser  is  willing  to  buy.  '  2 

§  2958.    Removal  of  fixtures  by  vendor  of  land. 

Under  the  law  in  this  state  the  term  "real  estate"  in- 
cludes lands,  tenements,  and  hereditaments.  This  includes  not 
only  the  soil  and  ground,  but  also  those  things  which  are  attached 
to  the  ground  and  which  are  fixed  or  immovable.  If  you  find, 
therefore,  from  the  evidence  and  under  the  instructions  of  the 
court  hereinafter  given,  that  the  articles  in  controversy  did  com- 
prise a  part  of  the  real  estate  sold  by  defendant  to  plaintiff,  if 
you  find  such  real  estate  was  so  sold,  then  you  would  be  justified 
in  finding  for  the  plaintiff  on  that  proposition  and  assessing  his 
damages  according  to  the  facts  as  shown  by  the  evidence. 

*     *     * 

It  is  not  important  that  the  article  or  articles  in  question 
be  fastened  by  independent  device  such  as  nails,  bolts,  brick 
and  mortar,  or  cement.  If  the  article  is  adapted  for  attach- 
ment to  the  realty,  and  there  is  an  intent  between  the  parties 
to  dedicate  it  thereto,  no  restraint  on  its  mobility  other  than 
the  will  of  the  owner  is  required.  The  matter  of  supreme  im- 
portance is  the  intent  and  this  may  be  inferred  from  the  nature 
of  the  article,  the  relation  and  situation  of  the  party  in  the 
alleged  annexation,  and  the  use  or  purpose  for  which  it  is 
intended.13 

§  2959.    Rescission;  offer  to  perfect  title. 

If  the  defendant  offered  to  perfect  the  title  to  these  prem- 
ises, and  you  further  find  that  the  defendant  could  have  per- 
fected the  title,  then  and  in  that  case  the  plaintiff  could  not 
rescind  the  contract  for  such  defect.14 


I2Dady  v.  Condit,  209  111  488,  70  i^Lux  v.   Duvall,   Circuit  Court, 

NE  1088.  Marion  County,  Indiana,  No.  31416. 

See  also  Boyce  v.  Allen,  105  la  14Cossett   v.    O'JUley,    160   Mich 

249,  74  NW  948;   Stewart  v.  New  101,  125  NW  39. 
York  &  Cleveland  Gas  Coal  Co.,  207 
Fa  220,  56  A  435. 


CHAPTER  156 
SCHOOL  TEACHERS 

Section  Section 

2965.    Action    for   wrongful    dis-      2966.     Approval   and   filing  of  con- 
charge,  tract  with  board. 

§  2965.     Action  for  wrongful  discharge. 

As  a  general  rule  a  teacher  may  be  removed  or  dismissed 
before  the  expiration  of  his  term  of  service  for  any  cause  that 
renders  him  unfit  to  be  a  teacher  in  the  public  schools  so  that 
the  best  interests  of  the  school  require  that  he  should  be  re- 
moved or  dismissed,  as  for  incompetency  in  teaching,  failing  to 
manage  and  control  the  school,  or  failing  in  any  respect  to  per- 
form his  obligations  as  a  teacher,  from  which  arises  disorgani- 
zation in  the  school  work.  You  are  to  determine  in  this  case 
whether  the  discharge  of  the  plaintiff  by  the  school  board  was 
justified.1 

§  2966.    Approval  and  filing  of  contract  with  board. 

If  you  find  that  the  contract,  upon  which  plaintiff  sues  in 
this  action,  was  never  approved  by  and  filed  with  the  president 
of  the  defendant's  board  of  school  directors,  as  provided  by  the 
law,  then  the  plaintiff  is  not  entitled  to  recover  in  this  action, 
unless  you  further  find  that  said  contract  has  been  ratified ;  and 
the  burden  is  upon  plaintiff  to  show  such  ratification  by  a  pre- 
ponderance of  evidence,  and  if  she  fails  to  so  satisfy  you,  your 
verdict  will  be  for  the  defendant.2 

1  Curkeet  v.  Joint  School  Dist.  No.  2  Gambrele  v.  Lenox,  54  la  417,  6 
2,  159  Wis  149.  149  NW  70S.  NW  693. 
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CHAPTER  156A 

SEAMEN 

Section  Section 

296-7.     Liability   of   steamship   com-      2969.     Seamen  misrepresenting  con- 

pany  in  general.  dition  of  health. 

2968.     Unseaworthiness. 

§  2967.     Liability  of  steamship  company  in  general. 

(1)  "Under  the  maritime  law  a  seaman  who  becomes  disabled 
in  the  service  of  his  ship  is  entitled  to  medical  care  without  ex- 
pense to  himself.     This  obligation  falls  on  the  shipowner  and 
exists  even  though  the  seaman's  employment  is  not  the  cause  of 
his  becoming  disabled  and  even  though  the  disability   occurs 
without  anyone's  fault  or  negligence.    Thus,  the  fact  that  de- 
fendant the  steamship  company  arranged  for  the  hospitalization 
of  plaintiff  at  Duluth  and  paid  for  his  surgery  should  not  be  con- 
sidered by  you  as  an  admission  by  defendant  of  its  liability  for 
damages.1 

(2)  Whether  there  was  a  duty  on  the  part  of  the  master  of 
the  vessel  upon  which  plaintiff  was  injured  to  terminate  the  fish- 
ing enterprise  and  proceed  at  once  to  the  nearest  port  must  be  de- 
cided with  reference  to  whether  the  injury  sustained  by  the  plain- 
tiff would  have  appeared  to  an  ordinarily  prudent  master  to  have 
been  serious,  the  care  that  could  and  was  given  the  plaintiff  on 
board  the  fishing  vessel,  the  proximity  of  the  port,  the  conse- 
quences of  delay  to  the  interests  of  the  crew,  the  care  and  atten- 
tion which  was  actually  procured  by  the  master  for  the  plaintiff, 
and  all  other  circumstances  shown  by  the  evidence  which  would 
have  reasonably  influenced  an  ordinarily  prudent  master  of  a 
vessel  such  as  the  M.   in   deciding  what  was  reasonably  re- 
quired.    If  upon  a  consideration  of  all  of  the  evidence  in  the 
case  you  cannot  say  that  the  plaintiff  has  proved  by  a  preponder- 
ance thereof  that  the  master  thereof  negligently  failed  to  furnish 
or  procure  that  kind  of  care  and  attention  which  appeared  to 
be  reasonably  necessary  in  the  light  of  all  the  facts  which  were 
known  or  which  should,  in  the  exercise  of  reasonable  care,  have 
been  known  to  the  master  at  the  time  he  made  his  decision,  then 
there  was  no  negligence  on  the  part  of  the  master ;  and  if  you 

1  Sulentich  v.  Interlake  Steamship 
Co.,  257  F2d  316. 
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so  find  from  all  the  evidence,  your  verdict  must  be  in  favor  of 
the  defendant  on  the  first  cause  of  action. 

If  the  plaintiff  has  proved  to  your  satisfaction,  by  a  prepon- 
derance of  the  evidence,  under  all  the  facts  and  circumstances  of 
the  case,  that  the  defendant  failed  to  supply  him  with  the  proper 
medical  care  and  attention  at  the  earliest  reasonable  opportunity 
and  that  as  a  result  thereof  the  use  and  strength  of  hand  and 
wrist  have  been  lost  in  whole  or  in  part  due  to  such  negligent 
failure  on  the  part  of  the  defendant,  the  plaintiff  has  made  out  a 
case  and  is  entitled  as  a  matter  of  law  to  damages  from  the 
defendants.  [Jones  Act,  U.  S.  C.,  tit.  46,  §  688.]  2 

§  2968.    Unseaworthiness. 

By  the  admiralty  law,  which  relates  to  ocean  shipping  ac- 
tivities and  incidents  connected  therewith,  the  owner  of  a  vessel 
is  liable  to  indemnify  a  cargo  unloading  longshoreman  and  his 
foreman  for  injuries  and  damages  proximately  caused  by  the 
unseaworthiness  of  the  vessel  or  its  appurtenant  appliances  and 
equipment. 

Under  the  admiralty  law,  which  applies  in  this  case,  a  long- 
shoreman or  his  foreman  assigned  in  unloading  cargo  from  a 
ship  does  not  assume  the  risk  of  an  unsafe,  improper  and  un- 
seaworthy  place  to  work.  The  shipowner  is  under  a  continuing, 
non-delegable  duty  to  keep  the  ship  and  its  appliances  sea- 
worthy, safe  and  in  proper  condition. 

Recovery  on  the  ground  of  unseaworthiness  is  limited  to  sea- 
men and  others  such  as  longshoremen  performing  work  for  the 
ship  such  as  discharging  cargo  which  historically  and  until  re- 
cent times  was  done  by  members  of  the  ship's  crew. 

It  was  the  duty  of  the  defendant  under  its  shipping  contract 
with  shippers  to  unload  their  cargo  from  the  ship  and  store  it 
on  the  floor  within  the  warehouse  on  the  dock.  To  perform  that 
duty,  defendant  made  cargo  discharge  arrangements  resulting  in 
two  independent  contractors  using  their  employees  in  such  cargo 
work.  One  of  such  contractors,  S.  Stevedore  Company,  through 
its  employees  unloaded  the  cargo  from  ship's  hold  onto  the  out- 
side dock  platform  under  ship's  tackle,  and  the  other  such  con- 
tractor, 0.  Steamship  Company,  moved  the  cargo  onward  from 
that  place  to  a  place  of  rest  on  the  dock  floor  inside  the  dock 
warehouse. 

The  employers  of  each  of  such  contractors  in  their  work  had 
the  right  to  use  defendant's  unloading  gear  and  equipment  and 

2  Van  Camp  Sea  Food  Co.  v.  Nor- 
dyke,  140  F2d  902. 
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to  go  upon  such  places  under  defendant's  control  as  were  reason- 
ably necessary  in  the  performance  by  such  contractors'  em- 
ployees of  their  work  of  discharging  said  cargo  from  vessel  hold 
to  point  of  rest  on  the  dock  floor  within  the  dock  warehouse. 

In  order  for  the  plaintiff  to  recover,  you  must  in  any  event 
find  from  a  preponderance  of  the  evidence  that  the  plaintiff  was 
at  the  time  of  the  accident  in  a  place  aboard  the  vessel  where  it 
was  reasonably  necessary  for  him  to  be  in  the  performance  of 
his  duties  as  foreman  of  the  dock-working  longshoremen  as- 
sisting on  the  dock  in  the  discharge  of  the  vessel's  cargo. 

If  you  do  not  so  find,  plaintiff  would  be  in  a  status  similar  to 
that  of  a  person  without  any  employment  connection  with  the 
unloading  work  at  hand,  and  in  that  event  plaintiff  would  not  be 
entitled  to  recover  in  this  case. 

A  vessel  is  unseaworthy  when  any  of  its  integral  appurte- 
nances, appliances  or  equipment  are  not  reasonably  safe  for  the 
uses  which  the  vessel's  owner  should  reasonably  expect  will  be 
made  of  such  appurtenances  and  appliances. 

Seaworthiness  is  a  question  of  fact  only  and  it  is  not  de- 
pendent upon  a  showing  of  negligence  on  the  part  of  the  vessel 
owner.  Where  an  integral  portion  of  a  vessel,  its  appliances, 
appurtenances  and  equipment  is  insufficient  for  its  intended  use 
and  such  use  proximately  results  in  injury,  the  owner  is  liable 
for  such  injury  even  though  the  defect  rendering  the  appliance 
unseaworthy  and  insufficient  was  a  latent  defect.  Upon  consid- 
eration of  all  the  evidence  in  this  case,  if  it  remains  doubtful  in 
your  minds  whether  the  injuries  complained  of  resulted  from  the 
specific  unseaworthiness  as  charged  by  plaintiff  against  the  de- 
fendant, or  from  some  other  cause,  then  the  plaintiff  cannot  re- 
cover for  unseaworthiness. 

The  burden  is  on  the  plaintiff  to  prove  by  a  fair  preponderance 
of  the  evidence  that  the  defendant's  ship  A.  was  unseaworthy 
as  alleged  and  that  as  a  proximate  result  of  such  unseaworthiness 
plaintiff  sustained  damages  as  alleged  in  his  complaint.3 

§  2969.     Seamen  misrepresenting  condition  of  health. 

If  you  believe  from  the  preponderance  of  the  evidence  (1) 
that  as  one  of  the  terms  and  conditions  of  his  initial  employment 
on  July  11,  19 — ,  the  plaintiff's  employment  was  subject  to  a 
health  examination,  and  in  case  he  failed  ,to  pass  such  exam- 
ination, his  employment  should  cease ;  (2)  that  upon  the  health 
examination  on  August  15,  19 —  the  plaintiff  knowingly  mis- 

3  Pope  &  Talbot,  Inc.  v.  Cordray, 
258  F2d  214. 
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represented  to  or  concealed  from  the  examining  physician  the 
fact  that  he  had  sustained  previous  injuries  and  suffered  back 
pain,  or  that  he  had  been  discharged  from  the  military  service 
for  physical  disability,  or  that  he  had  been  and  was  then  receiv- 
ing veteran's  disability  benefits  based  on  a  rating  of per  cent 

disability ;  (3)  that  such  misrepresentation  or  concealment  was 
material;  and  (4)  that  such  misrepresentation  or  concealment 
was  relied  upon  by  the  defendant,  and  that  plaintiff  would  not 
have  been  permitted  to  continue  to  work  and  remain  aboard  the 
vessel  if  the  true  state  of  facts  had  been  disclosed  by  him,  then 
plaintiff  was  not  as  a  matter  of  right  defendant's  employee  on 
August  17,  19 —  at  the  time  of  his  alleged  accident,  and  he  is 
not  entitled  to  recover  under  the  statute  under  which  this  action 
is  brought,  and  you  should  find  the  defendant  not  guilty.  You 
are  further  instructed  that  the  burden  of  proof  is  upon  the  de- 
fendant to  prove  by  the  preponderance  of  the  evidence  each  of 
the  four  above  mentioned  elements.4 

4  Sulentich  v.  Interlake  Steamship 
Co.,  257  F2d  316. 
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SECURITIES— BLUE  SKY  LAWS 

Section  Section 

2970.     Fraud  in  sale  of  stock.  2971.     Approval  of  Securities   Com- 

mission; conspiracy. 

§  2970.    Fraud  in  sale  of  stock. 
Federal. 

It  is  the  duty  of  one  selling  securities  who  attempts  to  supply 
a  prospective  customer  with  facts  concerning  the  issue  not  only 
to  state  truthfully  what  he  actually  tells  but  also  not  to  suppress 
any  facts  within  his  knowledge  which  will  materially  change  or 
alter  the  effect  of  the  facts  actually  stated.  To  tell  less  than 
the  whole  truth  may  constitute  a  false  and  fraudulent  repre- 
sentation. A  partial  and  fragmentary  disclosure  of  certain  facts 
concerning  an  issue  of  securities  accompanied  by  the  wilful  con- 
cealment of  material  facts  which  change  the  effect  of  the  facts 
actually  stated,  is  as  much  a  fraud  as  an  actual  positive  mis- 
representation. f 

Indiana. 

Persons  who  are  skilled  in  the  art  of  business  and  trading 
must  deal  with  the  utmost  frankness  and  integrity  with  per- 
sons who  have  had  but  little  or  no  experience  in  such  matters, 
and  where  a  party  to  an  exchange  relies  upon  the  representa- 
tions of  the  other  party  rather  than  upon  his  own  meager  in- 
vestigation thereof,  he  may  have  relief  on  the  ground  of  fraud 
if  material  misrepresentations  have  been  made  to  his  damage. 
But  you  must  determine  from  the  evidence  in  the  case  as  to  the 
comparative  skill  of  the  parties  in  this  case  and  the  degree  of 
reliance  placed  upon  the  representations  made,  whether  they 
were  true  or  false,  and  the  extent  of  the  investigation,  if  any, 
conducted  by  plaintiff  and  her  agent. 

*     *     * 

Mere  exaggeration,  or  what  we  sometimes  call  "puffing"  of 
the  value  of  property,  by  the  owner  to  a  prospective  buyer, 

1  Equitable  Life  Ins.  Co.  of  Iowa  tenor  the  court  left  the  jury  free  to 

v.  Halsey,  Stuart  &  Co.,  312  US  410,  apply  to  the  evidence  the  generally 

85  Led  920,  61  SupCt  623.  accepted  doctrine  adopted  by  The 

At  page  425  the  court  states:  "By  American  Law  Institute,  Restate- 

this  instruction  and  others  of  like  ment  of  Torts,  vol.  3,  sec.  529." 
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does  not  constitute  deceit  or  fraud,  nor  do  expressions  of  opinion 
as  to  matters,  which  in  their  nature  are  contingent  or  uncertain, 
constitute  fraud  or  deceit. 

In  this  case,  I  instruct  you  that  you  are  not  concerned  with 
the  question  of  whether  the  plaintiff,  in  making  this  trade, 
made  a  good  or  bad  bargain,  or  whether  she  made  or  lost 
money  in  the  operation  of  the  picture  show  at  Noblesville,  after 
she  acquired  this  stock. 


Positive  statements  in  reference  to  the  past  or  present  earn- 
ings of  a  corporation,  by  its  directors  or  officers,  or  statements 
as  to  the  value  or  soundness  of  its  assets,  or  the  amount  of 
its  liabilities,  or  positive  statements  as  to  the  present  value 
of  the  stock,  or  as  to  the  sale  of  any  of  its  assets,  are  all 
statements  of  fact  upon  which  a  prospective  purchaser  has  a 
right  to  rely,  and  they  are  not  mere  expressions  of  opinion. 


In  order  to  entitle  the  plaintiff  to  recover  in  this  case  against 
the  defendant,  you  must  find  from  a  fair  preponderance  of  the 
evidence  that  the  defendant,  for  the  purpose  of  inducing  the 
plaintiff  to  purchase  stock  in  the  A.  A.  Company,  made  represen- 
tations to  her  as  to  existing  facts  which  were  false  when  made ; 
and  that  the  defendant  had  no  reasonable  ground  to  believe  the 
same  to  be  substantially  correct  when  made;  and  also  that  the 
same  were  made  with  the  fraudulent  intent  by  said  defendant 
to  cheat  and  deceive  the  plaintiff ;  and  that  the  plaintiff  believed 
said  representations  to  be  true  and  relied  thereon,  and  would 
not  have  made  such  purchase  except  upon  the  faith  of  the  same ; 
and  that  in  consequence  she  was  misled  and  injured;  and  that 
the  defendant  knew  said  representations  to  have  been  false  at 
the  time  they  were  so  made  or  by  investigation  could  have 
learned  their  falsity.  If  the  plaintiff  has  failed  to  establish 
either  or  all  of  these  elements  by  a  fair  preponderance  of  the 
evidence  as  against  said  defendant,  then  your  verdict  should  be 
for  the  defendant. 


The  law  does  not  seek  to  protect  a  person  in  the  results 
of  a  contract  made  on  poor  judgment  where  the  venture  has 
proved  a  bad  business  bargain  and  the  party  has  sustained  a 
financial  loss,  if  no  fraud  or  deceit  has  been  practiced  upon  him 
and  he  has  been  in  no  way  overreached. 

If  you  find  from  the  evidence  that  plaintiff's  loss,  if  any  sus- 
tained, has  been  due  to  her  own  bad  judgment  in  making  the 
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deal  in  question,  and  not  to  any  misrepresentation  on  the  part  of 
defendant,  then  your  finding  should  be  for  defendant. 

*  *     * 

If  you  find  from  a  fair  preponderance  of  all  of  the  evidence 
that  prior  to  the  consummation  of  the  transaction  between 
the  parties  which  resulted  in  the  plaintiff  acquiring  a  certain 
number  of  shares  of  the  stock  of  the  A.  A.  Company  in  a  trade 
for  the  equity  in  her  real  estate,  she  caused  her  husband  to  make 
several  trips  to  Noblesville  to  investigate  the  affairs  and  financial 
condition  of  this  company,  and  that  he,  acting  on  her  behalf, 
learned  the  original  cost  of  the  property  of  this  A.  A.  Company, 
the  extent  of  its  assets  and  liabilities,  the  number  of  persons  who 
attended  the  theater  operated  by  it,  the  amount  of  money  taken 
in  from  the  patrons  of  this  theater  and  from  the  receipts  from 
the  popcorn  machine,  the  cost  of  the  operation  of  this  picture 
show,  and  that  he  made  an  investigation  of  the  motion  picture 
business  in  the  city  of  Noblesville,  and  had  opportunity  to  learn 
the  value  or  lack  of  value  of  the  stock  of  the  company,  and 
reported  all  of  these  facts  to  the  plaintiff,  and  if  there  were 
no  other  or  material  facts  of  the  matter  in  question  concealed  by 
defendant  from  plaintiff  or  her  agent,  then  I  instruct  you  that 
your  verdict  should  be  for  the  defendant,  but  it  is  for  you  to 
determine  from  all  the  evidence  in  the  case  whether  the  situation 
as  outlined  has  been  shown  by  a  fair  preponderance  of  such 

evidence. 

*  *     * 

If,  under  the  evidence  and  the  instructions  of  the  court, 
you  find  for  the  plaintiff,  it  will  then  be  your  duty  to  assess  the 
proper  amount  of  damages  to  which  plaintiff  is  entitled.  And  in 
this  connection  I  instruct  you  that  the  measure  of  damages  in 
this  case  is  the  difference  between  the  value  of  the  stock  trans- 
ferred to  plaintiff  by  the  defendant  as  it  actually  was  at  the 
time  of  the  transfer,  and  its  value  had  it  been  as  represented  by 
the  defendant.2 

OKio. 

1  say  to  you  as  a  matter  of  law  that  if  you  find  that  such 
a  misrepresentation  was  made  upon  the  part  of  the  G.  W.  S. 
Company  or  its  agents  at  that  time  to  this  plaintiff,  and  that 
those  statements  were  false  and  untrue,  whether  they  were  made 
wilfully  or  whether  they  were  made  carelessly  or  recklessly,  if 
she  relied  upon  them  and  parted  with  her  property,  and  they 
were  misrepresentations,  then  this  plaintiff  should  recover  from 

2  Thompson  v.  Truitt,   Circuit 
Court,  Marion  County,  Indiana,  No. 
39166. 
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any  and  all  defendants  as  principals  who  took  part  in  any  of 
those  misrepresentations,  whether  those  principals  knew  them  to 
be  true  or  not.3 

§  2971.    Approval  of  Securities  Commission;  conspiracy. 

It  is  the  law  of  the  state  of  Indiana,  that  before  any  corpora- 
tion can  sell  any  stock  in  the  state  of  Indiana,  it  must  get 
permission  to  sell  said  stock  from  the  Indiana  Securities  Com- 
mission, and  that  under  the  law  of  the  state  of  Indiana,  the 
Indiana  Securities  Commission  has  such  authority  to  determine 
how  much  of  said  stock  may  be  issued  in  return  for  taking  over 
any  tangible  assets,  and  how  much  stock  may  be  allowed  as 
promotion  stock  and  the  terms  and  conditions  under  which  such 
stock  can  be  issued.  I  further  instruct  you  that  any  agreement 
which  the  parties  hereto  may  have  had  among  themselves  for  the 
issuance  of  stock  to  the  R.  K.  Company  was  subject  to  the  ap- 
proval of  the  Indiana  Securities  Commission.4 

3  National  Surety  Co.  v.  Griffin,  32  4  Mangus  v.  Lafland,  Circuit  Court, 
OhApp  482,  168  NE  384.  Marion  County,  Indiana,  No.  41018. 
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SEDUCTION 

Section  Section 

2974.  What  constitutes  seduction.          2976.     Presumption  of  chastity. 

2975.  Aggravation  of  damages  for      2977.     Damages. 

breach  of  promise. 

§  2974.    What  constitutes  seduction. 

You  are  instructed  that  seduction  is  defined  as  the  act  of 
inducing1  a  woman  of  a  previous  chaste  character  to  consent  to 
unlawful  sexual  intercourse,  brought  about  by  enticement,  per- 
suasion or  promise  of  marriage  on  the  part  of  the  person  charged 

with  the  act. 

*     *     * 

The  plaintiff  cannot  recover  in  this  action  by  reason  of  de- 
fendant's having  sexual  intercourse  with  her,  nor  by  reason  of 
any  consequence  of  such  intercourse,  if  the  sexual  intercourse 
between  her  and  the  defendant  was  with  her  consent,  unless  that 
consent  was  obtained  by  false  promises,  by  some  artifice  or  device 
by  which  she  was  deceived  and  misled.  If  she  consented,  with  or 
without  persuasion,  merely  to  gratify  her  own  or  the  defendant's 
lust,  or  that  of  both  of  them,  she  cannot  recover. ' 

§  2975.     Aggravation  of  damages  for  breach  of  promise. 
Iowa. 

(1)  In  relation  to  the  measure  of  plaintiff's  recovery,  you 
are  further  instructed  if  you  find  she  is  entitled  to  recover 
for  breach  of  promise  of  marriage,  as  hereinbefore  instructed, 
then,  in  that  event,  you  will  determine  whether  she  is  entitled 
to  recover  enhanced  or  additional  damages  on  account  of  seduc- 
tion, as  alleged  by  her  in  her  petition.  In  relation  thereto  you 
are  instructed  that  if  you  further  find  from  the  evidence,  by  a 
preponderance  thereof,  that  while  the  plaintiff  and  defendant 
were  mutually  promised  in  marriage,  if  they  were  so  promised, 
and  intending  and  expecting  marriage,  the  defendant  solicited, 
in  consideration  of  such  intention  and  expectation,  and  the 
plaintiff  permitted  in  consideration  of  such  expectation  and 
intention,  sexual  intercourse  with  her,  such  facts  may  be  con- 

1  Fulgham  v.  Gatfield,  72  Idaho  The  same  instructions  were  up- 
367,  241  P2d  824.  held  in  Seamons  v.  Spackman,  81 

Idaho  361,  341  P2d  442. 
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sidered  by  you  In  connection  with  the  facts  shown  in  relation 
to  the  plaintiff's  character,  in  computing-  the  damages  in  this 
case  insofar  as  they  tend,  if  they  do  tend,  to  aggravate  and 
increase  the  disgrace,  mortification,  pain,  or  distress  of  mind, 
which  she  has  suffered  by  reason  of  the  defendant's  breach  of 
contract  for  marriage  alleged  by  the  plaintiff  in  her  petition; 
provided,  however,  that  the  plaintiff  cannot,  in  any  event, 
recover  ^of  the  defendant  damages  for  seduction  unless  she  was, 
at  the  time  of  such  seduction,  an  unmarried  woman  of  previously 
chaste  character.2 

(2)  If  you  further  find  that  by  reason  of  defendant's 
promise  to  marry  the  plaintiff,  if  there  was  such  promise,  and 
by  other  seductive  means  employed,  if  any,  he  seduced  the 
plaintiff,  and  that  thereby  she  became  pregnant,  you  should, 
in  estimating  her  damages  take  these  facts  into  due  considera- 
tion in  aggravation  of  damages  as  tending  to  increase  the 
humiliation,  grief,  shame,  and  distress,  if  any,  which  she  has 
suffered  by  reason  of  her  abandonment  by  the  defendant,  and 
you  should  fix  the  amount  of  the  recovery  accordingly.3 

Ohio. 

1  am  not  informed  by  any  precedent  that  has  come  to  my 
attention  as  to  what  course  the  federal  courts  would  pursue  upon 
the  question  of  whether  or  not  seduction  should  be  considered  in 
aggravation  of  damages.    In  some  states  that  question  is  not  to 
be  considered  at  all,  but  I  think  the  current  of  authority  is, 
and  I  shall  adopt  it  for  your  instruction  here,  that  in  a  case 
where  a  breach  of  promise  of  marriage  is  at  issue,  in  which 
seduction  has  followed  the  making  of  the  contract,  that  fact 
is  proper  to  be  considered  by  the  jury  by  way  of  enhancing 
or  enlarging  damages.     So  as  there  is  something  of  that  sort 
claimed  in  this  case,  I  want  this  jury  to  go  out  of  the  box 
with  a  very  clear  understanding  of  what  seduction  is.     It  is 
not  sexual  intercourse  merely  between   a  woman  theretofore 
chaste   and   a   man.     It   is   not   merely   the    despoiling    of   a 
woman's  virginity,  not  merely  the  dragging  the  woman  down 
from  a  life  of  chastity  to  unchastity,  but  it  is  the  despoiling 
of  a  woman's  virtue  against  her  will,   yielding  to   seductive 
influences  on  the  part  of  the  man   which  she   cannot   fairly 
withstand.     A    girl   theretofore   pure    in    act,    then    unspoiled 
in  act,  but  coming  to  the  sexual  act  willingly,  consciously,  and  in 
that  mind  participating,  is  not  seduced.    So  you  may  go  to  the 
circumstances  which   preceded  the   going   of  the   plaintiff   to 

2  Lauer  v.  Banning,  152  la  99,  131          3  Freed   v.    Carlson,    196   la    961, 
NW  783.  195  NW  723. 
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French  Lick ;  you  may  consider  the  degree  of  intimacy  between 
the  parties  prior  to  her  going  there,  the  brief  association  they 
had  together,  and  the  places  in  which  and  the  circumstances 
under  which  they  associated  in  Pittsburgh  before  she  went  to 
French  Lick,  whatever  those  places  and  circumstances  you  find 
to  have  been;  you  may  consider  the  manner  in  which  she  was 
procured  to  go  to  French  Lick ;  you  may  consider  her  confessed 
deception  of  her  mother,  the  distance  she  had  to  go,  the  knowl- 
edge of  conditions  when  she  got  there,  where  she  was  and  how 
she  was  surrounded  by  these  men  who  were,  one  of  them  at 
least,  a  total  stranger  and  the  other  of  brief  acquaintance,  and 
then  you  are  permitted  to  draw  from  those  circumstances  and 
any  other  circumstances  that  in  your  judgment  illuminate 
her  mind  and  disposition  such  inferences  as  appeal  to  your 
judgment,  and  determine  whether  the  first  act  of  sexual  inter- 
course which  she  had  with  the  defendant  was  an  act  of  seduction 
or  was  an  act  which  she  could  reasonably  have  anticipated  would 
be  one  of  the  fruits  of  her  trip  to  Indiana,  and  if  you  find  it 
was  the  latter,  if  you  find  it  was  one  which  she  could  have  and 
should  have  reasonably  anticipated,  with  what  knowledge  of  the 
defendant  she  had,  as  you  find  it  in  this  testimony,  I  say  to  you 
that  that  was  not  a  seduction,  no  matter  whether  she  had  there- 
tofore been  pure  or  not.4 

§  2976.    Presumption  of  chastity. 
Alabama. 

While  the  burden  is  on  the  plaintiff  on  the  question  of 
chastity,  the  presumption  of  law  is  that  plaintiff  was  chaste 
prior  to  the  alleged  seduction,  and,  unless  overcome  by  proof 
which  the  jury  believe,  plaintiff  has  discharged  that  burden.5 

Idaho. 

You  are  instructed  that  while  the  burden  is  on  the  plaintiff 
on  the  question  of  chastity,  the  presumption  of  law  is  that  plain- 
tiff was  chaste,  prior  to  the  alleged  seduction,  and,  unless  over- 
come by  proof  which  the  jury  believe,  plaintiff  has  discharged 
that  burden.6 

§  2977.    Damages. 

(1)  In  this  connection,  in  case  you  find  from  the  evidence 
that  the  defendant  by  means  of  his  promises  to  marry  plaintiff, 

4  Young  v.  Corrigan,  208  F  431.  5  Shadix  v.  Brown,  216  Ala  516, 

See  also  Herriman  v.  Layman,  118  113  S  581. 

la  590,  92  NW  710;  Broyhill  v.  Nor-  <*  Fulgham  v.   Gatfield,   72   Idaho 

ton,  175  Mo  190,  74  SW  1024;  Han-  367,  241  P2d  824. 
son  v.  Johnson,  141  Wis  550,  124 
NW506. 
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seduced  her  and  had  sexual  intercourse  with  her,  you  may  take 
that  into  consideration,  and  you  should  allow  a  reasonable  sum 
of  damages  therefor.7 

(2)  Actual  damages  are  sometimes  called  "compensatory 
damages"  and  they  mean  and  include  in  this  case  such  sum  of 
money  as  will  compensate  the  plaintiff  for  his  actual  losses 
resulting  naturally  and  proximately  from  the  wrong  done  by 
the  defendant.  In  deciding  upon  the  amount  of  such  damages 
you  are  to  take  into  consideration  all  his  loss  of  the  services  and 
earnings  of  his  daughter,  the  dishonor  of  himself,  his  daughter, 
and  his  family,  his  shame  and  disgrace  and  that  cast  upon  his 
family,  and  his  mental  suffering  and  injury  to  his  domestic 
peace  because  of  his  daughter's  loss  of  virtue,  and  his  injury 
by  reason  of  the  bad  example  to  his  other  children,  which  the 
evidence  shows  to  a  reasonable  certainty  have  resulted  naturally 
and  proximately  from  the  debauching  of  the  plaintiff's  daugh- 
ter by  the  defendant.  You  should  be  fair  and  just  and  not  be 
swayed  in  your  assessment  of  damages  by  any  passion  or  preju- 
dice or  sympathy. 

Some  evidence  has  been  given  on  the  part  of  the  plaintiff  to 
the  effect  that  defendant  made  promises  of  marriage  to  the 
plaintiff's  daughter.  This  has  been  received  solely  to  place 
before  you  all  the  circumstances  of  the  case  in  order  that  you 
may  the  better  decide  whether  you  should  assess  against  the 
defendant  any  punitory  damages,  and  if  any,  then  what  amount. 

The  defendant  denies  that  he  made  any  promise  of  marriage 
and  it  is  for  you  to  determine  what  is  the  fact  in  that  regard. 
In  answering  this  first  question,  however,  you  are  not  to  allow 
in  this  action  anything  as  compensatory  damages  because  of 
breach  of  any  promise  of  marriage,  if  you  find  that  any  was 
made.  Such  damages  would  be  recoverable  in  a  cause  of  action 
in  favor  of  the  girl  herself  to  be  sued  for  separately  and  cannot 
be  allowed  to  the  father  in  this  action. 

Coming  now  to  the  second  question  which  relates  to  punitory 
damages,  you  are  to  award  or  not  award  any  punitory  dam- 
ages in  this  action  depending  upon  whether  you  believe  from 
all  the  evidence  that  the  circumstances  of  the  wrong  done  by 
defendant  are  such  that  the  defendant  should  be  further  punished 
as  he  will  be  by  the  assessment  of  such  actual  damages  as  you 
award  to  the  plaintiff. 

Punitory  damages  may  be  assessed  and  imposed  in  certain 
classes  of  actions,  to  one  of  which  this  action  belongs,  as  a 
punishment  and  by  way  of  warning  to  the  defendant  and  to  all 

7  Zastrow    v.     Schmidt,     Circuit 
Court,  Marathon  County,  Wisconsin. 


§  2977  INSTRUCTIONS— CIVIL  ACTIONS  860 

others  not  to  commit  like  wrongs  in  the  future.  You  are  not 
obliged  to  assess  any  punitory  damages  in  case  you  find  that 
they  ought  not  to  be  assessed  in  this  action.  You  will  write 
the  word  "Nothing"  as  your  answer  to  the  second  question. 
But  in  case  in  the  judgment  of  the  jury  the  circumstances  in 
this  case  require  the  assessment  of  punitory  damages  you  will 
fix  such  amount  as  in  the  calm  judgment  and  wise  discretion 
of  the  jury  will  be  a  reasonable  and  sufficient  deterrent  to  the 
defendant  and  all  others  in  like  circumstances.8 

8  Mailahn  v.  Gappa,  Circuit  Court, 
Marathon  County,  Wisconsin. 


CHAPTER  159 
SET-OFF  AND  COUNTERCLAIM 

Section  Section 

2980.  Counterclaim  not  pleaded.  2983.     Set-off    for    office    rent    and 

2981.  Burden  of  proof.  clerk  hire. 

2982.  Cross-action     in     automobile  2984.     Cross-complaint  for  fraud. 

collision  case.  2985.     Amount  of  recovery. 

§  2980.     Counterclaim  not  pleaded. 

The  defendant  has  filed  no  counterclaim  in  this  case.  In  the 
absence  of  such  counterclaim,  even  if  you  should  believe  that  the 
N.  A.  V.  Company  has  damaged  or  destroyed  veneer  or  material 
shipped  to  it  by  the  T.  M.  Company,  the  said  T.  M.  Company 
would  not  be  entitled  to  recover  the  value  of  the  damaged  or  de- 
stroyed material  in  this  action  and  you  should  not  make  deduc- 
tion from  the  sum  otherwise  found  due  from  the  T.  M.  Co. 
to  the  N.  A.  V.  Company,  if  any,  on  account  of  said  damaged  or 
destroyed  veneer,  if  any,  but  the  plaintiff,  however,  would  have  no 
right  to  charge  for  extra  work  or  labor  brought  about  by  its  own 
carelessness,  or  unskilled  manufacturing  methods,  if  such  you 
find  to  be  the  case.1 

§  2981.     Burden  of  proof. 
Alabama. 

The  burden  of  proof  is  on  the  defendant,  S.  H.  EL,  to  estab- 
lish his  set-off  to  the  reasonable  satisfaction  of  the  jury,  and, 
unless  the  jury  is  reasonably  convinced  of  this  issue  from  the 
proof,  then  the  jury  cannot  find  for  the  defendant  on  this 
issue.2 

Indiana. 

Under  the  issues  thus  formed,  the  burden  is  upon  the  plain- 
tiff to  prove  by  a  fair  preponderance  of  all  the  evidence  in  the 
case  the  material  allegations  of  his  complaint.  And  if  this  has 
been  done,  the  burden  is  then  upon  the  defendant  to  prove  by 
a  fair  preponderance  of  the  evidence  the  material  allegations  of 
his  second  paragraph  of  answer  and  set-off.  By  a  fair  pre- 
ponderance of  the  evidence  is  not  necessarily  meant  the  greater 
in  number  of  witnesses,  but  what  is  meant  is  the  greater  evi- 

1  New   Albany   Veneering    Co.   v.          2  Howell  v.  Smith,  206  Ala  646,  91 
Talge  Mahogany  Co.,  Circuit  Court,      S  496. 
Marion  County,  Indiana,  No.  31300. 
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dence  in  weight  and  credibility,  and  that,  considering  all  ^  the 
evidence  in  the  cause,  the  evidence  tending  to  establish  a  given 
fact  outweighs  the  evidence  to  the  contrary.  If,  after  consider- 
ing all  the  evidence  in  the  cause,  you  shall  find  that  the  evidence 
upon  any  question  is  evenly  balanced,  you  should  answer  such 
questions  against  the  party  who  has  the  burden  of  that  issue,  for 
in  such  a  case  there  would  be  no  preponderance  in  favor  of  such 
proposition.3 

§  2982.     Crass-action  in  automobile  collision  case. 

In  plaintiff's  complaint  and  in  counterclaimant's  counterclaim 
they  each  seek  to  recover  damages  for  an  alleged  property  loss 
sustained  by  reason  of  alleged  damages  to  his  automobile  and 
under  the  issues  formed  contributory  negligence  is  not  a  defense, 
but  the  plaintiff  and  counterclaimant  are  each  obliged  to  prove 
by  a  fair  preponderance  of  all  the  evidence  in  the  case  not  only 
that  his  automobile  was  damaged  by  reason  of  the  negligence  of 
the  defending  party  but  that  plaintiff  and  counterclaimant  each 
were  free  from  all  contributory  negligence  which  proximately 
contributed  to  bring  about  said  accident.  If  you  find  from  the 
evidence  that  either  automobile  in  question  was  damaged  by 
reason  of  the  negligence  of  the  other  party  but  you  also  find 
that  the  claiming  party  was  also  negligent  at  the  time  and  place 
of  said  accident  and  that  his  negligence  proximately  contributed 
to  bring  about  said  accident,  then  such  claiming  party  cannot 
recover  on  his  complaint  or  counterclaim  and  you  should  find 
against  such  claiming  party  whose  contributory  negligence,  if 
any,  proximately  contributed  to  his  property's  injuries.4 

§  2983.     Set-off  for  office  rent  and  clerk  hire. 

Under  the  second  paragraph  of  set-off  even  were  there  no 
express  contract  to  the  effect  and  for  the  purpose,  yet  if  you 
find  plaintiff  did  use  the  office  room  of  defendant  as  charged  and 
received  the  value  of  its  use,  under  such  conditions  as  defendant 
would  reasonably  expect  to  be  paid  for  such  use,  and  if  you 

further  find  that  such  use  was  of  the  reasonable  value  of  $ 

per  month,  or  some  other  sum  as  may  have  been  shown  by  the 
evidence,  and  that  plaintiff  has  not  paid  defendant  for  such  use, 
then  your  verdict  should  be  for  the  defendant  on  such  paragraph 
in  such  sum  as  is  warranted  by  the  evidence,  and  if  there  has 
been  a  long  and  unreasonable  delay  in  the  payment  thereof, 
defendant  would  be  entitled  to  interest  on  such  money  so  owed 
at  the  rate  of  $ per  cent  per  annum  thereon  from  the  time 

3  Wolcott  v.  A.  M.  Stewart  Realty          4  Engle  v.  Birsfield,  Circuit  Court, 
Co.,  Circuit  Court,  Marion  County,      Marion  County,  Indiana,  No.  38020. 
Indiana,  No.  45581. 
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when  such  moneys  or  any  portion  thereof  should  have  been 
paid: 

*  *     * 

Under  the  third  paragraph  of  defendant's  set-off,  should 
you  find  from  the  evidence  that  plaintiff  promised  and  agreed 

to  pay  to  the  defendant  the  sum  of  $ per  week  for  the 

use  and  services  of  the  clerk  and  stenographer  of  defendant 
and  that  pursuant  to  such  agreement  plaintiff  did  use  such 
stenographer  and  clerk  and  such  services  for  a  period  of  82 
weeks  or  any  portion  thereof,  and  that  plaintiff  has  not  paid 
for  the  same,  then  under  the  allegations  of  such  paragraph 
your  verdict  should  be  for  the  defendant  at  the  rate  of  $ — — 
per  week  for  each  week  the  plaintiff  did  so  use  the  services  of 
said  clerk  and  stenographer,  and  if  a  long  and  unreasonable 
time  has  elapsed  in  the  payment  of  such  money,  then  it  would 
be  proper  to  add  to  the  principal  thereof  interest  at  the  rate  of 
—  per  cent  per  annum  from  the  date  that  such  money  or  any 
part  thereof  should  have  been  paid.5 

§  2984.     Cross-complaint  for  fraud. 

The  plaintiff  would  be  entitled  to  possession  of  the  truck  in 
question  if  you  find  defendant  failed  to  make  payments  as 
agreed  to  by  him  or  failed  in  complying  with  any  of  the  terms 
of  the  contract ;  but  if  you  should  find  that  plaintiff  is  entitled 
to  the  possession  of  the  truck  in  question,  such  finding  will  not 
operate  to  prevent  defendant  from  procuring  a  recovery  on  his 
cross-complaint,  if  you  also  find  the  material  allegations  of  his 
said  cross-complaint  to  be  true.6 

§  2985.     Amount  of  recovery. 

If  you  find  from  all  the  evidence  in  the  case  that  the  plain- 
tiff is  entitled  to  recover  against  defendants  on  its  complaint, 
and  that  the  defendant  N.  is  entitled  to  damages  on  his 
counterclaim  under  the  instructions  I  have  given,  you  will  then 
take  the  amount  of  plaintiff's  recovery  as  found  by  you,  and  the 
amount  of  defendant's  damages,  and  deduct  the  smaller  amount 
from  the  larger,  and  render  your  verdict  in  favor  of  the  party 
in  whose  favor  the  balance  is  shown  for  the  amount  of  such 
balance.  If  there  is  no  balance  in  favor  of  either  party,  your 

verdict  should  then  be  for  the  defendant. 

*  *     * 

If  you  find,  from  the  evidence  in  the  case  and  under  the 
instructions  of  the  court,  that  defendant  N.  is  indebted  to 

5  Hensley  v.  Hoosier  Pharmaceu-  6  Partlow-JenMns  Motor  Car  Co. 
tical  Co.,  Circuit  Court,  Marion  v.  Hubbard,  Circuit  Court,  Marion 
County,  Indiana,  No.  42817.  County,  Indiana,  No.  30329. 
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plaintiff  in  any  sum,  then  to  that  amount  you  may  add  interest 
at  the  rate  of  —  per  cent  per  annum  from  such  time  as,  under 
the  evidence,  such  indebtedness  arose,  taking  into  consideration 
any  deduction  which,  from  the  evidence,  you  may  make  as  a 
result  of  defendant's  counterclaim,  and  render  your  verdict 
accordingly,  such  amount,  however,  not  to  exceed  the  amount 
asked  for  in  plaintiff's  complaint.7 

7  Republic  Creosoting-  Co.  v.  New, 
Circuit  Court,  Marion  County,  Indi- 
ana, No.  30109. 


CHAPTER  160 

SHERIFFS  AND  CONSTABLES 

Section  Section 

2990.  Wrongful  levy.  2993.    Care  of  property  seized  by 

2991.  Damages  for  failure  to  levy.  levy. 

2992.  Use  of  force.  2994.    Right  to  indemnifying  bond. 

§2990.    Wrongful  levy. 

If  the  man  in  charge  of  the  boat  knew  that  the  plaintiff  was 
the  owner,  or  if  at  that  time  he  was  so  informed  by  the  plaintiff, 
and  if  the  custodian  then  forbade  the  defendants  to  take  the 
property  in  suit,  such  denial  of  the  plaintiff's  right  was  a  denial 
by  the  defendants,  and  amounted  to  an  assertion  on  their  part 
of  the  control  or  dominion  over  this  property,  and  was  a  con- 
version of  it,  in  the  law.  If  you  find  that  such  was  the  fact, 
then  the  plaintiff  is  entitled  to  recover  of  the  defendants  the 
full  value  of  his  property  which  was  removed  by  them  from  the 
houseboat,  unless  you  are  satisfied  that  at  a  later  date  they 
offered  to  return  to  him  the  property,  or  offered  to  permit  him 
to  take  it,  and  it  was  then  in  substantially  as  good  condition 
as  it  was  in  just  before  it  was  removed  from  the  houseboat.1 

§  2991.    Damages  far  failure  to  levy. 

If  you  find  from  the  evidence  that  movant  recovered  a 
judgment  against  G.  0.  S.,  and  that  a  certificate  of  such  judg- 
ment was  filed  for  record  and  the  same  recorded  in  the  probate 
office  of  Cherokee  County,  Alabama,  according  to  law,  and  that 
the  execution  was  regularly  issued  thereon  and  placed  in  the 
hands  of  J.  S.  D.,  sheriff,  and  that  he  went  to  G.  0.  S.'s  store, 
and  found  G.  0.  S.  in  the  possession  of  a  stock  of  goods  of  suffi- 
cient value  to  satisfy  such  execution,  and  that  said  G-  0.  S. 
did  not  claim  the  goods  to  belong  to  any  other  person  than  him- 
self, then  your  verdict  should  be  for  the  movant  for  the  amount 
of  any  balance  due  on  such  execution,  with  the  interest  thereon, 

and  —  per  cent  damages. 

*    *    * 

The  mere  fact  that  the  sheriff  was  engaged  in  duties 
pertaining  to  his  office,  other  than  the  levy  of  the  execution  in 
this  case,  is  no  excuse  in  this  case  for  his  not  performing  his 


*  Lucas  v.  Sheridan,  124  Wis  567, 
102  NW  1077. 
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duty  to  levy  the  execution  in  this  case  upon  the  stock  of  goods 
of  defendant,  G.  0.  S.2 

§  2992.    Use  of  force. 
Alabama. 

In  the  event  that  in  using  more  force  than  was  necessary  to 
capture  the  plaintiff  the  deputy  sheriff  shot  him,  if  you  are 
further  satisfied  that  he  was  acting  as  deputy  sheriff  at  that 
time  and  under  color  of  his  office  and  acting  within  the  line  and 
scope  of  his  employment  as  such,  then  the  plaintiff  would  be 
entitled  to  recover.3 

Missouri. 

The  court  instructs  the  jury  that  plaintiff,  P.,  charges  de- 
fendant, M.,  with  being  guilty  of  a  brutal  act  because  he  claims 
defendant,  M.,  unlawfully  struck  him  on  the  head  with  a  re- 
volver in  the  Trenton  Police  Station  on  December  18,  19 — . 

In  that  regard,  the  jury  is  instructed  that  defendant,  M.,  at 
the  time  and  place  mentioned  in  evidence,  was  the  city  marshal 
of  the  city  of  Trenton,  Missouri,  and  was  acting  in  his  official 
capacity  as  such;  that  in  his  capacity  as  city  marshal,  the  de- 
fendant, M.,  was  by  city  ordinance: 

(a)  In  full  charge  and  responsible  for  the  Police  Department 
of  the  city  of  Trenton,  Missouri ; 

(b)  Responsible  for  the  discipline  of  police  officers  serving 
under  him ; 

(c)  Required  to  be  at  all  times  on  the  alert  to  suppress  any 
riot  or  disorder  in  the  city ; 

(d)  Authorized  to  make  arrests ; 

(e)  Held  strictly  responsible  for  the  preservation  of  the 
public  peace  and  protection  of  life  and  property. 

The  jury  is  further  instructed  that  if  you  find  and  believe 
from  the  evidence  that  plaintiff,  P.,  was  warned  to  leave  the 
police  station,  threw  keys  at  defendant,  and  made  threatening 
gestures,  and  quarreled  with  defendant,  and  thereby  created  a 
disorder  and  disrupted  the  public  peace,  then  you  are  further 
instructed  that  it  was  lawful  for  defendant  to  take  such  steps  as 
were  reasonably  necessary  to  suppress  such  quarreling,  if  any, 
and  disorder,  if  any,  and  to  preserve  the  public  peace. 

In  that  regard,  you  are  further  instructed  that  in  determining 
whether  or  not  striking  the  said  P.  with  a  revolver  was  a  reason- 
ably necessary  action  on  the  part  of  defendant,  you  may  take 
into  consideration  the  fact  that  the  said  P.  was  armed  with  a 
blackjack  and  a  loaded  revolver. 

2  Planters'  Cliem.  &  Oil  Co.  v.  3  Union  Indem.  Co.  v.  Webster, 
Daniel,  209  Ala  363,  96  S  424.  218  Ala  468,  118  S  794. 
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And  if  you  find  that  defendant,  M.,  in  striking  the  said  P., 
acted  as  a  reasonably  prudent  person  holding  a  like  office,  with 
like  duties,  would  act  under  the  same  circumstances,  then  your 
verdict  shall  be  for  the  defendants  and  against  the  plaintiff,  P. 

The  police  station  mentioned  in  evidence  was  a  public  place; 
and  the  term  "preservation  of  the  public  peace,"  as  used  in  these 
instructions,  means  to  keep  quiet,  to  keep  order,  to  keep  freedom 
from  disturbance  in  a  public  place.4 

§  2993.     Care  of  property  seized  by  levy, 

If  the  jury  should  believe  and  find  from  the  evidence  that 
defendant  had  charge  of  the  steamboat  Laynesville  under  a  writ 
from  the  United  States  court,  by  himself  or  deputy,  and  should 
further  believe  and  find  from  the  evidence  that  the  defendant 
or  his  deputy,  or  those  whom  he  or  his  deputy  put  in  charge  of 
said  boat,  negligently  failed  to  use  ordinary  care  in  watching, 
looking  after,  and  keeping  said  boat,  and  that  by  reason  of  the 
failure  to  use  such  care  the  said  boat  was  partially  or  wholly 
destroyed  and  burned  by  fire,  they  will  find  for  the  plaintiff  the 

damages  they  thereby  sustained,  not  exceeding  $ ;  but  if 

the  jury  should  believe  and  find  that  the  defendant,  by  his 
deputy  and  those  he  had  in  charge  of  the  boat,  used  ordinary 
care  in  watching,  looking  after,  and  keeping  said  boat,  they  will 
find  for  the  defendant.5 

§  2994.    Right  to  indemnifying  bond. 

An  officer  called  upon  to  levy  an  execution,  or  to  make  a  sale 
under  a  levy  already  made,  cannot  arbitrarily  demand  an  in- 
demnifying bond ;  and,  if  you  find  from  the  evidence  in  this  case 
that  the  property  levied  on  was  the  property  of  the  defendant 
in  the  execution,  and  was  not  exempt  under  the  exemption  laws 
of  this  state,  and  that  no  other  person  was  claiming  the  same, 
nor  setting  up  any  title  thereto,  but  that  the  defendant  in  the 
execution,  C.  B.  W.,  was  then  present  and  admitting  the  prop- 
erty to  be  his  own,  and  that  the  only  reason  that  the  defendant 
L.  had  for  demanding  an  indemnifying  bond  was  that  he  had 
heard  that  the  defendant  in  the  execution  was  contemplating 
filing  a  petition  in  bankruptcy,  and  that  he  thought  that  some 
of  the  property  might  belong  to  the  defendant's  wife,  although 
he  had  never  heard  any  one  say  so,  and  you  find  that  she  was 
not  claiming  the  same,  then,  under  the  law,  said  L.  had  no  right 
to  demand  of  plaintiff  an  indemnifying  bond.6 

4  Trenton   v.   Mullins    (Mo),   S26         6  Mayfield  Woolen  Mills  v.  Lewis, 

SW2d  73.  89  Ark  488,  117  SW  558,  16  AnnCas 

«  Sharp  v.  Layne   (Ky),  117   SW  1041. 
292. 
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3002.  Wharf-boat  used  for  landing.  passenger. 

§  2999,    When  shipper  chargeable  with  notice  of  tariff  and  terms 
in  bill  of  lading. 

The  0.  S.  Company  is  a  common  carrier  under  the  laws  of 
the  United  States.  As  a  common  carrier  it  is  required  by  law 
to  treat  all  customers  alike.  For  that  purpose  it  was  required 
to  file  with  the  Federal  Maritime  Board  a  freight  tariff  set- 
ting forth  rates  and  the  bill  of  lading  containing  terms  and 
conditions  under  which  it  will  carry  goods  of  any  shipper.  The 
filing  of  such  a  tariff  is  regarded  in  the  law  as  a  public  notice  to 
all  customers  or  shippers  of  all  the  terms  and  conditions  under 
which  the  company  may  carry  the  goods  of  any  shipper.  It  is 
prohibited  by  law  from  varying  from  the  published  tariff,  for  to 
do  so  would  result  in  a  discrimination  between  shippers.  There- 
fore the  plaintiff  is  presumed  to  have  notice  of  the  tariff,  as  filed, 
and  the  terms  and  conditions  set  forth  therein. 

The  bill  of  lading  is  the  form  of  contract  under  which  goods 
could  be  carried  by  the  steamship  company.  If  the  form  of  the 
bill  of  lading  issued  by  the  0.  S.  Company  was  published  in  full 
in  its  freight  tariff,  the  plaintiff  is  presumed  to  have  known  all 
of  its  terms  and  conditions.  Therefore,  the  plaintiff  is  presumed 
to  have  known  that  the  defendants  could  not  legally  guarantee 
to  carry  the  plaintiff's  goods  to  its  destination  at  a  particular 
date  or  time  or  in  time  for  any  particular  use. 

These  presumptions  of  knowledge  or  notice  on  the  part  of 
plaintiff  are  conclusive  and  you  may  not  find  that  plaintiff  did 
not  have  such  knowledge  or  notice,  if  you  find  that  the  form  of 
bill  of  lading  was  filed  as  part  of  the  defendant's  tariff.1 

1  Aspen  Pictures  v.  Oceanic 
Steamship  Co.,  148  CalApp2d  238, 
306  P2d  933. 
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§  3000.    Vessel's  lien  an  cargo. 

If  the  jury  find  by  the  bill  of  lading  offered  in  evidence,  and 
the  custom  of  the  port  that  it  was  the  duty  of  the  master  to 
unload  the  cargo  on  the  wharf  of  the  plaintiff,  then  until  his 
duty  was  performed  the  vessel's  lien  upon  the  cargo  for  the 
freight  was  only  inchoate  and  conditional.  If  the  jury  find 
that  after  the  arrival  of  the  vessel  at  the  plaintiff's  wharf 
and  before  the  cargo  was  so  unloaded,  the  vessel  was,  with- 
out notice  to  the  plaintiff,  removed  to  a  distant  wharf  of 
defendant  for  the  purpose  of  being  there  unloaded,  then  the 
defendant  had  no  such  special  property  in  the  wood  as  to  defeat 
this  action  and  the  plaintiff  is  entitled  to  a  verdict  and  to  recover 
such  actual  damages  as  the  jury  may  find  from  the  evidence  he 
has  sustained  in  consequence  of  such  removal.2 

§  3001.    Collision  of  vessel  with  raft;  damages. 

It  also  appears  undisputed  that  the  raft  was  not  tied  to  the 
shore  of  Mosquito  Bay,  nor  was  it  tied  to  piling  driven  in  the 
bed  of  the  bay,  that  it  was  unattended  and  without  lights  or 
signals ;  and  I  charge  you,  as  a  matter  of  law,  that  the  plaintiff 
was  negligent  in  his  care  of  the  raft,  and  is  chargeable  with 
negligence  in  the  fact  that  the  raft  was  in  the  channel  of  the 
river  in  the  way  of  navigation. 

So,  we  start  out,  in  consideration  of  this  case,  with  the  situa- 
tion that  the  raft  was  improperly  and  negligently  in  the  channel 
of  the  river,  and,  consequently,  the  P.  was  not  obliged  to 
keep  a  special  lookout  for  it,  or  to  ascertain  its  presence  and  to 
find  it  in  the  same  way  as  would  have  been  the  case  if  the  raft 
had  been  properly  in  the  channel  of  the  river,  under  the  regu- 
lations. 

However,  this  does  not  settle  the  case,  but  there  is  a  further 
question  presented  to  you,  and  that  is  whether  the  defendant, 
through  the  officers  of  the  P.,  was  negligent  thereafter.  The 
question  is  whether  the  officers  of  the  P.  were  negligent  in 
their  operation  of  the  vessel  after  they  discovered  the  raft,  or, 
by  the  exercise  of  the  most  ordinary  care,  ought  to  have  dis- 
covered it. 

Negligence  is  th<*  failure  to  use  that  care  which  an  ordinarily 
prudent  person  would  have  used  under  the  same  or  similar 
circumstances. 

Consequently,  the  questions  for  you  to  determine,  primarily, 
are  these: 

First.    When  did  the  officers  of  the  boat  discover  the  raft? 

2  McCullough  v.  Hellwig,   66   Md 
269,  7  A  455. 
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Second.  Where  would  they  have  discovered  it  if  they 
had  used  the  most  ordinary  care,  just  an  ordinary  degree 
of  ordinary  care  ? 

Third.  After  discovering  it,  or  after  the  time  when  they 
would  have  discovered  it  by  the  use  of  the  most  ordinary 
care,  did  they  use  ordinary  care  in  navigating  the  vessel 
and  try  to  avoid  the  raft? 

If  you  find  that  they  did  use  such  care,  then  the  defendant 
here  is  not  liable.  If  you  find  they  did  not  use  such  care,  then 
the  defendant  would  be  liable  for  the  damages  resulting  from 
such  negligence.3 

§  3002.    Wharf -boat  used  far  landing. 

Under  the  pleadings,  if  you  believe  from  the  evidence  that 
defendant's  steamboats  B.  E.  and  S.  E.  or  either  of  them,  made 
fast  to  or  landed  passengers  or  freight  or  mails  at  or  over 
defendant's  wharf -boat  riding  upon  the  waters  of  the  Mississippi 
River  at  or  near  the  foot  of  Vine  Street,  in  the  city  of  St. 
Louis,  Missouri,  at  any  of  the  times  mentioned  in  the  petition 
and  statement  of  account  thereto  attached,  and  that  such  land- 
ings or  fastenings  were  in  excess  in  number  of  two  landings 
per  week  for  the  steamboat  B.  E,  and  six  landings  per  week 
for  the  steamboat  S.  E. ;  and  that  at  said  times  said  wharf- 
boat  was  connected  or  attached  by  chains  to  iron  ring  bolts  set 
in  the  levee,  then  the  jury  should  find  for  the  plaintiff  in  the 

sum  of  $ for  each  time  in  excess  of  two  times  per  week 

for  each  of  the  weeks  beginning  June  8  and  June  15,  19 — ,  the 
steamboat  B.  E.  did  so  make  fast  or  land  passengers  or  freight 

or  mail  at  said  wharf-boat,  and  $ for  each  time  in  excess 

of  six  times  per  week  for  each  of  the  weeks  beginning  June  4, 
June  11,  and  June  18, 19—,  the  steamboat  S.  E.  did  so  make  fast 
or  land  passengers,  freight  or  mail  to,  at,  or  over  said  wharf- 
boat. 

And  you  are  further  instructed  that  although  you  may  be- 
lieve and  find  that  in  making  such  landing  aforesaid,  the  de- 
fendant attached  its  wharf -boat,  on  and  over  which  said  landings 
were  made,  to  the  piers  of  the  elevated  railroad,  and  constructed 
stages,  fiatboats,  or  bridges  for  the  carriagS  of  its  passengers, 
freight  and  mail  over  the  waters  into  and  upon  the  pavement 
of  Vine  Street,  yet  the  plaintiff  would  be  entitled  to  recover  as 
aforesaid  if  you  further  find  from  the  evidence  that  in  making 
all  such  landings  the  defendant  made  use  of  the  city's  wharf 
by  using  a  certain  iron  ring  bolt  or  ring  bolts  set  in  said  levee, 

3  Sullivan   v.   Pittsburgh    Steam- 
ship Co.,  230  Mich  414,  203  NW  126. 
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for  the  purpose  of  holding  and  securing  in  position  defendant's 
said  wharf -boat  for  its  use  in  making  such  landings.4 

§  3003.     Care  in  management  of  steamboat;  selection  of  careful 
employees. 

California. 

By  the  terms  of  the  bill  of  lading  involved  in  this  case  and  by 
the  terms  of  a  federal  statute  called  the  Carriage  of  Goods  by 
Sea  Act,  it  is  provided  that  neither  the  carrier  nor  the  ship  shall 
be  responsible  for  loss  or  damage  arising  from  or  resulting  from 
strikes  or  lockouts  or  restraints  of  labor.  This  means  that  the 
common  carrier  is  granted  a  general  immunity  from  liability  for 
any  loss  or  damage  suffered  by  a  shipper  which  results  from 
strikes  or  restraints  of  labor. 

This  general  rule  of  immunity,  however,  is  subject  to  the 
limitation  or  qualification  which  I  shall  now  state  to  you. 

The  common  carrier  owes  to  the  shipper  the  duty  to  exercise 
ordinary  care  in  the  handling  of  the  shipper's  property  so  as  to 
avoid  causing  the  shipper  loss  or  damage,  and  the  duty  also  to 
inform  the  shipper  of  any  fact  or  facts  which  are  known  to  the 
carrier  but  unknown  to  the  shipper  and  which  a  person  of  ordi- 
nary prudence  in  the  carrier's  position  would  recognize  as  being 
likely  to  cause  a  substantial  delay  or  detention  of  the  shipper's 
goods  beyond  the  usual  time  in  transit.  The  reason  for  imposing 
the  latter  duty  upon  the  carrier  is  to  afford  the  shipper  in  such 
circumstances  the  opportunity  to  exercise  his  own  judgment  as 
to  whether  to  make  the  shipment  or  to  make  other  arrangements. 

The  standard  of  care  required  of  the  carrier  in  the  perform- 
ance of  these  duties  is  that  of  ordinary  or  reasonable  care. 
Neither  the  terms  of  the  bill  of  lading  nor  the  terms  of  any 
federal  law  operates  to  relieve  a  carrier  of  liability  to  a  shipper 
for  damage  proximately  caused  by  a  breach  of  either  of  the  duties 
which  I  have  just  defined.  If  you  find  that  the  defendant  carrier 
in  this  case  was  negligent  in  respect  to  the  performance  of  its 
duty  to  plaintiff,  as  I  have  defined  that  duty,  and  if  such  negli- 
gence was  the  proximate  cause  of  damage  to  plaintiff,  then 
plaintiff  is  entitled  to  recover. 

A  shipping  company  does  not  insure  that  cargo  will  be  de- 
livered according  to  schedule  and  is  not  automatically  liable  as 
an  insurer  in  case  of  delays  in  shipment. 

Negligence  is  the  doing  of  some  act  which  a  reasonably 
prudent  person  would  not  do,  or  the  failure  to  do  something 

4  St.  Louis  v.  Eagle  Packet  Co., 
214  Mo  638, 114  SW  21. 
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which  a  reasonably  prudent  person  would  do,  actuated  by  those 
considerations  which  ordinarily  regulate  the  conduct  of  human 
affairs.  It  is  the  failure  to  use  ordinary  care  in  the  management 
of  one's  property  or  person. 

As  to  the  issue  of  negligence,  plaintiff  has  the  burden  of 
proof;  that  is  to  say,  the  burden  is  upon  the  plaintiff  to  prove 
negligence  on  the  part  of  the  defendants  by  a  preponderance  of 
the  evidence. 

*     *     * 

Seamen  who  have  signed  written  shipping  articles  for  a 
voyage  work  under  different  conditions  from  workers  on  shore 
and  are  governed  by  different  rules.  The  laws  of  the  United 
States  require  seamen  to  sign  articles  promising,  during  the 
voyage,  obedience  to  all  lawful  commands.  When  articles  are 
signed  by  a  crew  for  a  voyage,  all  bargaining,  individual  or 
collective,  is  ended  for  the  duration  of  the  voyage.  After  such 
articles  are  signed  there  exists  no  right  to  strike.  A  strike  by 
seamen  under  such  circumstances  is  in  violation  of  law.  Sailors 
who  have  signed  lawful  articles  and  have  undertaken  a  voyage 
have  no  right  to  strike  or  to  refuse  to  sail  the  ship. 

For  sailors  to  breach  shipping  articles  by  engaging  in  a  strike 
or  work  stoppage  and  refusing  to  sail  a  vessel  would  be  an  unlaw- 
ful act.  The  Criminal  Code  of  the  United  States  (18  USC  §  2193, 
FCA  18  §  2193)  provides  that  whoever,  being  a  member  of  the 
crew  on  a  vessel  of  the  United  States  on  any  waters  within  the 
admiralty  jurisdiction  of  the  United  States  (and  that  includes 
Los  Angeles  Harbor) ,  resists  or  prevents  a  master  of  a  ship  in  the 
free  and  lawful  exercise  of  his  authority  in  command  of  the  ship 
is  guilty  of  a  revolt  and  a  mutiny.  Whoever,  being  a  member  of 
the  crew  of  such  a  vessel,  endeavors  to  make  a  revolt  or  mutiny 
or  combines,  conspires  or  confederates  with  any  other  person  on 
board  the  ship  to  make  such  a  revolt  or  mutiny,  or  solicits,  incites 
or  stirs  up  any  other  of  the  crew  to  disobey  or  resist  the  lawful 
orders  of  the  master  or  other  officer  of  the  ship  or  refuse  or 
neglect  their  proper  duties  on  board  the  ship  is  guilty  of  the 
crime  of  inciting  revolt  or  mutiny. 

The  abandonment  of  duty  by  a  seaman,  after  signing  articles, 
by  quitting  the  ship  before  the  termination  of  his  engagement, 
without  justification  and  with  the  intention  of  not  returning,  is 
desertion,  for  which  a  seaman  may  be  punished  under  statutes 
of  the  United  States. 

There  is  a  presumption  that  the  ordinary  course  of  business 
will  be  followed  and  that  the  law  will  be  obeyed.  However,  it  is 
for  the  jury  to  decide  in  the  light  of  all  the  facts  and  circum- 
stances shown  by  the  evidence,  whether  the  defendants  had 
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knowledge  of  such  facts  that  in  the  exercise  of  ordinary  care 
they  should  have  foreseen  that  a  substantial  delay  in  the  sailing 
of  the  S.  was  probable.  If,  in  spite  of  the  fact  that  the  sea- 
men on  the  S.  were  under  shipping  articles,  the  defendants 
had  knowledge  of  such  other  facts  that  in  the  exercise  of  ordinary 
care  they  should  have  foreseen  the  probability  of  a  strike  or  work 
stoppage  which  would  be  likely  to  cause  a  substantial  delay  or 
detention  of  plaintiff's  property,  defendants  were  under  a  duty 
to  take  such  actions  with  reference  to  plaintiff  and  plaintiff's 
property  as  a  person  of  ordinary  prudence  would  be  expected  to 
take  under  the  same  circumstances.5 

Delaware. 

It  is  the  duty  of  companies  operating  steamboats  to  provide 
skilful  and  careful  servants  to  navigate  their  boats,  competent 
in  every  respect  for  the  posts  to  which  they  are  appointed  in 
their  service,  and  it  is  their  duty  to  see  that  their  servants  not 
only  possess  skill  and  a  capacity  for  care,  but  to  see  that  they 
apply  these  qualities  when  the  occasion  requires  them.  To  this 
end  and  in  this  respect  the  law  holds  the  employer  responsible 
for  its  employee's  negligence,  as  in  this  case  the  negligence  of 
the  captain  or  other  officer  or  servant  of  the  L.  B.,  if  found, 
becomes  the  negligence  of  the  defendant  company. 

The  care  contemplated  by  the  law  in  this  regard  is  reason- 
able care,  and  reasonable  care,  when  applied  to  the  control  and 
management  of  a  steamboat  in  motion,  imports  all  the  care 
which  the  particular  circumstances  of  the  place  and  occasion 
reasonably  require,  and  these  will  be  increased  or  diminished 
according  as  the  liability  of  danger  and  accident  and  injury  to 
others  is  increased  or  diminished  in  the  movement  and  manage- 
ment of  such  a  steamboat.6 

Illinois. 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  was 
a  passenger  on  the  defendant's  boat  at  the  time  of  the  alleged 
injury,  then  it  was  the  duty  of  the  defendant,  by  its  officers  and 
employees,  to  use  the  utmost  practicable  care  and  diligence  to 
carry  the  plaintiff  safely  and  securely  to  his  destination,  and 
said  company  was  also  bound  to  use  all  reasonably  practicable 
care  and  diligence  to  maintain  among  the  crew  of  said  boat, 
including  deck  hands  and  roustabouts,  such  a  degree  of  order 
and  discipline  as  might  be  requisite  for  the  personal  safety  and 
security  of  the  plaintiff  and  other  passengers  who  might  be 

5  Aspen  Pictures  v.  Oceanic  6Bowen  v.  Baltimore  &  Philadel- 
Steamship  Co.,  148  CalApp2d  238,  phia  Steamboat  Co.,  3  Boyce  (26 
306  P2d  933.  Del)  428,  84  A  1022. 
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traveling  on  said  boat ;  and  said  company  was  also  bound  to  have 
due  supervision  and  control  over  the  crew  of  said  boat  by  its 
proper  officers.7 

§  3004.    Injuries  to  passenger;  burden  of  proof. 

If  you  find  from  the  evidence  that  plaintiff  was  a  passenger, 
lawfully  on  board  defendant's  boat,  at  the  time  of  the  accident 
mentioned  in  the  evidence,  and  received  injuries  therefrom,  and 
that  said  accident  consisted  in  the  falling  down  and  giving  way 
of  one  of  the  decks  of  defendant's  boat  and  that  plaintiff's  in- 
juries arose  from  the  said  falling  down  and  giving  way  of  the 
deck  of  defendant's  said  boat,  then  the  burden  of  proof  is  shifted 
upon  defendant  to  show  to  the  satisfaction  of  the  jury  that  the 
said  falling  down  of  said  deck  was  through  no  fault,  negligence, 
or  carelessness  of  defendant;  and,  unless  so  shown,  you  should 
find  for  the  plaintiff,  provided  you  do  not  further  find  from  the 
evidence  that  plaintiff  was  guilty  of  negligence  in  going  upon  or 
remaining  upon  the  hurricane  deck,  which  negligence  contributed 
to  the  injuries  complained  of.8 

§  3005.    Contributory  negligence  of  passenger. 

Even  though  you  find  from  the  evidence  that  some  of  the 
passengers  were  warned  not  to  go  upon  the  top,  or  hurricane, 
deck,  plaintiff  cannot  be  charged  with  negligence  in  going 
upon  said  deck  unless  he  heard  or  was  aware  of  said  warnings, 
or  unless  the  condition  of  said  top  deck,  at  the  time  plaintiff 
went  thereon,  was  such  as  to  be  apparent  to  a  reasonably  careful 
observer  as  unsafe,  or  was  not  meant  for  the  use  of  passengers. 

And  in  considering  whether  plaintiff  should  have  known 
that  said  top  deck  was  unsafe  or  not  meant  for  passengers,  you 
may  consider  all  the  physical  facts  regarding  the  approach  to 
said  deck.9 

7  Keokuk  Northern   Line   Packet         9  Evers  v.  Wiggins  Ferry  Co.,  127 
Co.  v.  True,  88  111  608.  MoApp  236,  105  SW  306. 

8  Evers  v.  Wiggins  Ferry  Co.,  127 
MoApp  236,  105  SW  306. 
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§  3006.    Liability  for  defects  and  obstructions  in  general. 
California. 

(1)  The  applicable  portions  of  the  Public  Works  Code  of  the 
city  and  county  of  San  Francisco,  in  effect  at  the  time  of  this 
accident,  provides  as  follows : 

(Court  reads  to  jury  portion  of  ordinance  requiring  erec- 
tion of  barrier,  marked  by  reflectors,  around  the  dangerous 
portions  of  a  street) 

A  sidewalk  is  that  portion  of  a  street,  other  than  the  road- 
way, set  aside  for  pedestrian  travel. 

A  violation,  if  any,  of  the  provisions  of  the  Public  Works 
Code  just  read  to  you  constitutes  negligence  as  a  matter  of  law, 
provided  such  negligence  [violation]  was  not  excusable  or  justi- 
fiable and  is  a  proximate  cause  of  plaintiff's  injury.1 

(2)  In  determining  what  constitutes  a  reasonable  time  after 
notice  within  which  a  municipality  must  remedy,  or  take  action  to 
protect  the  public  against  a  dangerous  or  defective  condition  in 
or  on  its  sidewalk,  in  order  to  avoid  liability  for  injury,  you  should 
consider  all  the  circumstances  involved ;  the  cause  and  nature  of 
the  condition,  the  practical  problem  presented,  the  amount  of 
work  required,  the  resources  in  men  and  money  available  to  cope 
with  the  problem,  and  in  general  the  necessities  and  size  of  the 
effort. 

A  dangerous  or  defective  condition,  as  denoted  by  the  use  of 
that  term  in  these  instructions,  means  a  condition  on  or  of  the 
sidewalk  in  question  that  would  have  caused  it  to  be  not  rea- 
sonably safe  for  persons  who,  with  ordinary  care  for  their  own 

r  Bertolozzi  v.  Progressive  Con-  around  freshly  poured  concrete  in  a 

crete  Co.,  95  CalApp2d  332,  212  P2d  portion  of  the  sidewalk.  The  evi- 

91Q  dence*  was  conflicting  as  to  whether 

In  this  case  plaintiff  sustained  in-  a  lighted  lantern  was  at  that  end 

juries  as  the  result  of  walking,  dur-  of  the  harrier.  Judgment  on  verdict 

ing  the  night,  into  a  barrier  placed  for  plaintiff  affirmed. 
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safety,  used  said  sidewalk,  or  might  have  used  it  for  the  purpose 
Intended,  or  as  expressly  or  impliedly  invited,  or  as  permitted 
by  the  controlling  authority. 

A  municipality  is  not  a  guarantor  of  the  safety  of  persons 
using  its  streets  and  sidewalks.  It  may  not  be  held  liable  for 
minor  defects  or  imperfections  not  involving  danger  such  as  just 
described.  It  is  not  required  to  keep  its  sidewalks  in  an  absolutely 
safe  or  perfect  condition  or  free  from  other  defect  that  possibly 
might  lead  to  injury,  unless  any  condition  short  of  perfection  is 
a  dangerous  condition,  as  I  have  defined  the  term. 

The  law  just  read  to  you  is  the  only  authority  under  which 
this  action  can  be  maintained,  if  at  all,  against  the  defendant 
city  of  Los  Angeles ;  and  it  follows  that  before  the  plaintiff  may 
be  entitled  to  your  verdict  against  the  city  of  Los  Angeles,  you 
must  find  from  a  preponderance  of  the  evidence : 

First:  That  plaintiff  suffered  an  injury  of  which  a  proximate 
cause  was  some  dangerous  or  defective  condition  in  or  on  the 
sidewalk  in  front  of  the  premises  at  402  Brooks  Avenue,  Venice, 
California. 

Second:  That  before  the  accident  in  question,  the  legislative 
body  of  the  city  of  Los  Angeles,  or  whatever  board,  officer,  or 
person  was  authorized  to  remedy  the  dangerous  or  defective  con- 
dition, had  knowledge  or  notice  thereof. 

Third:  That  before  the  accident  in  question,  such  board, 
body,  officer,  or  person  had  a  reasonable  time  after  receiving  such 
notice  to  remedy  the  condition  or  to  take  such  action  as  was 
reasonably  necessary  to  protect  the  public  against  it,  and  failed 
to  do  either. 

If  you  should  find  to  have  existed  all  the  conditions  I  have 
mentioned  as  being  a  requisite  to  establish  liability  against  the 
defendant  city  of  Los  Angeles,  it  is  not  necessary  that  the 
dangerous  or  defective  condition  in  question  was  the  sole  proxi- 
mate cause  of  the  injury.  If  it  was  a  proximate  cause,  and  the 
other  requisite  elements  were  present,  said  defendant  will  not  be 
permitted  to  avoid  liability  by  proof  that  some  other  circum- 
stance was  a  concurring  cause  of  the  injury. 

A  pedestrian  is  entitled  to  the  free  and  unobstructed  use  of 
the  entire  sidewalk  for  the  purposes  of  travel.  The  fact  that  the 
plaintiff  was  walking  close  to  the  fence  does  not  in  and  of  itself 
constitute  negligence  or  contributory  negligence  on  his  part. 

It  was  the  duty  of  the  city  of  Los  Angeles  to  keep  the  side- 
walk involved  in  a  reasonably  safe  condition.  If  you  find  that  a 
dangerous  or  defective  condition  existed,  of  which  it  had  notice, 
it  is  not  relieved  of  its  responsibility  merely  because  the  condi- 
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tion  was  created  or  maintained  by  a  property  owner  who  might 
also  be  liable  to  pedestrians  for  injuries  resulting  therefrom.2 

Colorado. 

If  the  plaintiff  fails  to  show  notice  to  the  city  of  Denver, 
either  actual  or  constructive,  of  the  defective  condition  of  said 
sidewalk  at  the  point  where  the  accident  occurred,  for  such  time 
prior  to  the  accident  as  to  have  enabled  said  defendant  to  have 
repaired  the  defect,  your  verdict  should  be  for  the  defendant.3 

Georgia. 

If  the  city,  by  the  exercise  of  ordinary  care  in  the  perform- 
ance of  its  duties,  has  the  means  of  knowing  of  the  defect  in  the 
sidewalk,  though  caused  by  others,  and  the  city  negligently  re- 
mains ignorant  of  the  defect,  it  is  equivalent  to  having  actual 
knowledge  of  said  defect.4 

Idaho. 

If  you  find  from  the  evidence  that  the  plaintiff  was  caused  to 
fall  by  a  defect  in  the  sidewalk  negligently  permitted  to  exist 
by  the  defendant,  the  defendant  is  responsible  for  all  ill  effects 
which  naturally  and  necessarily  follow  the  injury  in  the  condi- 
tion of  health  in  which  plaintiff  then  was  at  the  time  of  such 
fall,  and  it  is  no  defense  that  said  injury  may  have  been  aggra- 
vated and  rendered  more  difficult  to  cure  by  reason  of  plaintiff's 
state  of  health  at  that  time,  or  that,  by  reason  of  latent  diseases 
the  injuries  were  rendered  more  serious  to  her  than  they  would 
have  been  to  a  person  in  robust  health.5 

Illinois. 

(1)  It  is  the  duty  of  a  town  or  city  to  use  reasonable  care 
to  keep  all  sidewalks  and  crossings  in  its  public  streets  in  reason- 
ably safe  condition,  even  if  the  crossing  or  sidewalk  is  in  the 
suburbs  of  the  town  or  city,  where  less  used  than  in  the  more 
frequented  streets.6 

(2)  It  is  the  duty  of  a  city  in  this  state  to  use  reasonable 
care  to  keep  its  walks  and  streets  in  a  reasonably  safe  condition 
for  public  travel  by  those  who  are  in  the  exercise  of  ordinary 
care  for  their  own  safety.    Where  a  walk  or  a  public  street 
remains  in  an  unsafe  condition  for  a  considerable  time,  and  such 
a  length  of  time  that  the  city  authorities,  in  the  exercise  of 

2  Rodriguez  v.  Los  Angeles,   171  5  Jones  v.   Caldwell,  20  Idaho  5, 
CalApp2d  761,  341  P2d  410.  116  P  110,  48  LRA(NS)  119. 

3  Denver    v.    Magivney,    44    Colo  6  Normal  v.  Bright,  223  111  99,  79 
157,  96  P  1002.  NE  90. 

*Dalton  v.  Hill,  95   GaApp   797, 
99  SE2d  169. 
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ordinary  care  and  diligence,  should  have  discovered  such  condi- 
tion and  remedied  it,  then  notice  to  the  city  of  such  defective  or 
unsafe  condition  of  such  walk  or  street  is  presumed.7 

Indiana. 

(1)  Evidence  has  been  admitted  tending  to  show  that  the  de- 
cedent, A.  H.  B.,  was  suffering  from  chronic  ailments  at  the 
time  of  his  injury.    Such  evidence  should  be  considered  by  you 
in  estimating  the  amount  of  damages  you  will  allow,  if  any, 
and  only  for  that  purpose,  unless  you  find  from  a  preponderance 
of  the  evidence  that  such  chronic  ailments,  and  not  the  accident, 
were  the  proximate  and  immediate  cause  of  his  death.8 

(2)  The  owner  or  tenant  occupying  property  abutting  upon 
a  sidewalk  has,  as  incident  to  such  ownership  or  occupancy, 
rights  and  duties  beyond  those  allowed  or  owing  by  the  ordinary 
traveler  on  such  sidewalk.    Among  such  rights  is  that  of  repair- 
ing the  sidewalk,  and  if  necessary  he  may  to  that  end  temporarily 
obstruct  or  close  a  part  of  such  sidewalk  by  placing  thereon 
material  or  other  things  suitable  for  that  purpose,  but  in  so 
doing  he  must  exercise  care  for  the  safety  of  those  using  such 
sidewalk  commensurate  with  the  requirements  of  the  location 
and  surroundings.    And  if  you  believe  from  a  preponderance  of 
the  evidence  in  this  case  that  the  platform  over  which  plaintiff's 
decedent  stumbled,  if  you  find  that  he  did  stumble,  was  placed 
there  by  the  defendant  as  a  method  of  temporarily  guarding 
certain  defects  in  the  sidewalk  in  front  of  the  premises  occupied 
by  it,  and  that  it  was  a  reasonably  safe  method  of  temporarily 
guarding  such  defects,  and  that  the  platform  was  not  main- 
tained on  said  sidewalk  an  unnecessary  or  unreasonable  length 
of  time,  then  that  act  would  not  in  itself  constitute  negligence. 
And  if  you  find  that  a  portion  of  the  sidewalk  where  said  plat- 
form was  placed  was  so  well  lighted  that  one  using  the  sidewalk 
could  by  the  exercise  of  ordinary  care  have  seen  the  platform 
in  time  to  have  avoided  injury  from  it,  that  fact,  if  you  find  it  to 
be  a  fact,  would  excuse  the  defendant  from  giving  other  warn- 
ing of  the  presence  of  the  platform  and  the  obstruction  of  the 
sidewalk  thereby.9 

Iowa. 

(1)  You  are  further  instructed  that  it  was  the  duty  of 
the  defendant  city  of  Des  Moines  to  exercise  reasonable  care  to 
keep  the  sidewalk  in  question  in  a  reasonably  safe  condition,  and 

7  Graham  v.  Rockford,  238  111  214,          9  Bailey   v.    Columbia    Groc.    Co., 
87  NE  361.  73  IndApp  58, 124  NE  784. 

8  Bailey  v.    Columbia    Groc.    Co., 
73  IndApp  58,  124  NE  784. 
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that  the  defendant  city  of  Des  Moines  could  not  relieve  itself 
from  its  duty  by  delegating  that  work  to  janitors  or  other 
employees  of  the  city. !  ° 

(2)  The  court  instructs  the  jury  in  answer  to  your  written 
request,  that  where  a  defective  sidewalk  has  existed  for  such  a 
period  of  time  as  mentioned  by  you,  and  it  is  a  defect  observable 
and  apparent  to  the  ordinarily  careful  traveler  over  the  same, 
the  law  presumes  notice  to  the  city,  whether  such  defect  was 
reported  to  the  city  or  its  officers  or  not.    As  before  instructed, 
when  a  defect  has  existed  for  such  a  length  of  time  that  the 
officers  of  the  city  should  have  discovered  the  defect  if  they  had 
exercised  ordinary  care  and  diligence,  then  the  law  presumes 
notice  to  them  whether  the  defect  had  been  reported  to  them  or 
not,  and  whether  they  actually  knew  it  or  not.1 1 

(3)  The  court  has  permitted  evidence  to  go  to  you  tending 
to  show  that  the  walk  within  a  short  distance  from  the  place 
where  it  is  claimed  the  accident  happened  was  out  of  repair, 
that  is,  that  boards  were  loose  at  other  places  in  the  same  block. 
You  are  especially  instructed  that  this  testimony  should  be 
considered  by  you,  as  against  the  city,  only  for  the  purpose  of 
tending  to  show,  if  it  does,  and  that  is  for  you  to  say,  whether 
or  not  the  city  authorities  should  have  knowledge  or  notice  of 
the  condition  of  the  walk  or  plank  where  the  accident  is  claimed 
to  have  happened,  by  the  exercise  of  reasonable  care. '  * 

Kansas. 

(1)  The  mere  fact  that  after  this  accident  occurred  the  city 
took  up  the  walk  in  question,  and,  in  connection  with  other 
contiguous  walks,  built  a  walk  of  other  materials,  cannot  be 
considered  as  showing  either  knowledge  or  negligence  on  the 
part  of  the  city  prior  to  the  accident. 1 3 

(2)  It  is  the  duty  of  every  city  of  the  second  class  and  of 
the  city  of  Emporia  to  use  ordinary  care  to  prevent  the  con- 
struction or  maintenance  of  signs  which  overhang  the  sidewalks, 
unless  the  same  are  constructed  and  suspended  with  ordinary 
care  and  skill,  considering  the  dangers  of  such  structures  to  the 
public  who  travel  thereunder  upon  the  sidewalks.    A  failure  of 
the  city  to  exercise  this  degree  of  diligence  and  care  would  be 
such  negligence  as  would  make  it  liable  for  damages  which 
might  result  therefrom.14 

1  °  Buffalo  v.  Des  Moines,  193  la          ' 3  Emporia  v.  Schmidling,  33  Zan 

194,  186  NW  844.  485,  6  P  893. 

1  i  Wilberding  v.  Dubuque,  111  la          ' 4  Gray  v.  Emporia,  43  Kan  704, 

484,  82  NW  957.  23  P  944. 

1 2  Bailey  v.  Centerville,  108  la  20, 
78  NW  831. 
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Kentucky. 

(1)  It  is  the  duty  of  the  defendant  to  use  ordinary  care  in 
keeping  its  sidewalks  in  a  reasonably  safe  condition  for  persons 
walking  upon  the  same,  and  it  is  the  duty  of  those  walking  upon 
the  sidewalks  to  use  ordinary  care  for  their  own  safety.    If  the 
jury  believe  from  the  evidence  that  the  defendant,  its  agents, 
servants,  or  employees,  were  guilty  of  negligence  in  leaving  the 
stick  over  which  the  plaintiff  stumbled,  if  she  did  stumble  over 
same,  projecting  into  the  sidewalk,  and  that  by  reason  of  such 
negligence,  if  any,  the  plaintiff  was  injured,  they  should  find  for 
the  plaintiff,  unless  they  believe  from  the  evidence  that  the 
plaintiff  was  guilty  of  negligence  which  so  far  contributed  to  her 
injuries  that,  but  for  the  same,  she  would  not  have  been  injured, 
in  which  latter  event  they  should  find  for  the  defendant. ' 5 

(2)  Before  the  jury  are  authorized  to  find  for  plaintiff,  you 
must  believe  from  the  evidence  that  the  plank  walk  where 
plaintiff  claims  to  have  been  hurt  was  unsafe  for  public  travel 
over  it;  and  that  defendant,  through  its  officers  whose  duty  it 
was  to  look  after  the  condition  of  the  defendant's  streets  and 
to  have  them  repaired  and  made  reasonably  safe  when  not 
already  so,  had  notice  or  knowledge  of  the  defect  or  unsound 
condition  of  said  walk  which  caused  plaintiff's  injury,  or  could 
by  the  exercise  of  ordinary  care  or  diligence  have  had  such 
notice;  and  that  a  reasonable  time  had  elapsed  in  which  de- 
fendant could  have  repaired  said  place  in  said  walk  after  such 
notice  was  received,  or  would  have  been  a  reasonable  time  if 
ordinary  care  or  diligence  had  been  exercised  by  defendant's 
officers  before  plaintiff  was  injured.    Unless  you  so  believe,  you 
will  find  for  defendant. ' 6 

Michigan. 

(1)  It  is  the  duty  of  the  village  authorities  to  keep  the 
sidewalks  along  its  public  streets  in  a  reasonable  state  of  repair 
and  in  a  reasonably  safe  and  fit  condition  for  public  travel,  so 
that  pedestrians  lawfully  passing  and  repassing  along  and  over 
such  walks  by  day  as  well  as  by  night  may  do  so  with  reasonable 
safety  to  themselves  in  the  exercise  of  due  care. ' 7 

1  •  Louisville   v.   Bailey,    25    KyL  in  keeping  its  streets  and  sidewalks 

6,  74  SW  688.  in  reasonably  safe  condition  for  pub- 

1 6  Brownsville    v.     Arbuckle,    30  lie  travel  by  night   as  well  as  by 
KyL  414,  99  SW  239.  day;  but  it  is  not  an  insurer  against 

1 7  Hart  v.  New  Haven,  130  Mich  accidents,  nor  is  it  required  to  main- 
181,  89  NW  677.    Counsel  for  de-  tain   the   surface    of   its   sidewalks 
f endant  in  this  case  requested  the  free  from  all  irregularities  and  from 
following  instruction:  "You  are  in-  any    possible    obstruction   to    mere 
structed  that  a  municipal  corpora-  convenient  travel."  It  was  held  that 
tion  is  required  to  exercise  vigilance  the  substance   of  this  request  was 


881  SIDEWALKS  §  3006 

(2)  The  notice  required  in  the  proviso  may  be  actual  notice 
to  the  street  commissioner,  or  by  personal  knowledge  of  such 
officer,  or  by  the  existence  of  the  defects  complained  of  being 
of  such  long  standing  that  they  might  and  ought  to  have  been 
known,  and  that  the  want  of  knowledge  may,  under  given  cir- 
cumstances, imply  want  of  due  care.  In  the  absence  of  proof  of 
actual  knowledge,  you  will  determine  from  all  the  evidence  in 
the  case  whether  the  walk,  at  the  place  the  plaintiff  claims  she 
was  injured,  had  been,  prior  to  that  time,  out  of  reasonable 
repair,  and  not  in  a  reasonably  safe  and  fit  condition  for  public 
travel,  and  whether  it  had  continued  for  such  length  of  time 
prior  to  the  accident  that  the  want  of  knowledge  may,  under 
the  circumstances  of  this  case,  imply  want  of  due  care  on  the 
part  of  the  village  in  keeping  the  sidewalk  in  repair.  If  you  so 
find,  in  view  of  all  the  evidence  in  the  case,  and  the  inferences 
naturally  to  be  deducted  from  such  evidence,  you  can  find  for 
the  plaintiff,  in  the  language  of  the  statute,  "such  just  damages 
as  will  compensate  her  for  the  injury  sustained."18 

(3)  If  the  village  of  Bancroft  had  actual  notice  of  the 
defective  condition  of  said  walk,  it  could  not  order  ^  it  to  be 
repaired  by  someone  else,  and  pay  no  further  attention  to  it, 
but,  after  having  such  actual  notice,  it  should  see  that  it  was 
repaired  in  a  reasonable  time,  and  put  in  a  reasonably  safe  con- 
dition for  travel  in  the  daytime  and  in  the  nighttime.19 

Minnesota. 

(1)  In  this  case  there  was  evidently  notice  of  this  defect 
to  the  street  commissioner,  if  defect  it  was;  and  if  you  find 
from  the  evidence  that  this  defect  in  this  sidewalk  was  open, 
notorious,  and  dangerous,  and  if  you  find  that  it  existed  for  a 
space  of  time  from  December  20  to  January  31,  a  period  of 
50  days,  then  you  may  presume,  and  it  will  be  presumed,  that 
the  city  had  notice  of  that  defect.  The  length  of  time  the  defect 
has  existed,  the  travel  upon  the  street,  and  the  injury  to  other 
persons  all  determine  this  question ;  and  you  may  proceed  upon 
the  presumption  that  the  city  had  notice  of  the  defect,  if  you 

embodied  in  the  charge  as  given  of  reasonable  and  ordinary  care; 
and  that  therefore  there  was  no  but  the  language  used  was  apt  and 
error  in  refusing  the  prayer.  "The  could  not  well  have  failed  to  con- 
court  did  not  say,  in  explicit  Ian-  vey  a  proper  understanding  of  the 
guage,"  said  the  reviewing  court,  true  rule." 

"that  the  village  was  not  an  insurer,          '  *  Alberts  v.  Vernon,  96  Mich  549, 

or  that  the  streets  are  in  a  reason-  55  NW  1022. 

ably  safe  condition  for  public  travel          <*>  Atherton  v.  Bancroft,  114  Mich 

when  they  can  be  safely  passed  over  241,  72  NW  208. 
by  a  person  who  is  in  the  exercise 
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find  it  had  been  in  that  condition  for  the  length  of  time  which 
I  have  mentioned.20 

(2)  It  is  the  law  that  if  the  owner  of  land  abutting  on  a 
sidewalk  negligently  maintains  his  property  by  doing  or  omitting 
to  do  that  which  in  the  exercise  of  reasonable  diligence  the 
owner  either  ought  not  or  ought  to  do,  and  that  thereby,  as  a 
direct  proximate  result,  a  dangerous  condition  is  created  and 
travel  upon  the  sidewalk  is  rendered  unsafe  for  those  lawfully 
thereon,  then  there  is  liability  if  injury  results  through  this 
negligent  act  or  omission  of  the  property-owner.21 

(3)  To  entitle  plaintiff  to  recover  she  must  prove  by  a  fair 
preponderance  of  the  evidence:    First,  that  she  fell  on  the  side- 
walk in  front  of  No.  54  South  Cretin  Avenue ;  second,  that  she 
stumbled  or  tripped  over  a  mat  at  that  place ;  third,  that  said 
mat  was  placed  upon  the  walk  by  the  defendant  or  by  someone 
acting  under  his  authority  in  so  doing ;  or  that  he  caused  the  same 
to  be  placed  there,  or  that  he  maintained  the  same  there.    If  she 
has  not  proved  that,  she  is  not  entitled  to  recover  and  your 
verdict  will  be  for  defendant.22 

Missouri. 

(1)  The  defendant  city  is  not  liable  for  every  defect  which 
may  exist  in  its  sidewalks,  though  it  may  cause  an  injury 
to  a  person  traveling  over  it,  but  it  is  liable  for  only  such 
defects  which  may  be  discovered  by  the  exercise  of  ordinary 
care  and  diligence  on  the  part  of  its  officials  charged  with  the 
supervision  of  sidewalks.  If  the  jury  believe  from  the  evidence 
that  the  defect,  if  any,  which  caused  the  injury  to  plaintiff  as 
she  alleges,  was  latent  or  hidden,  so  that  it  could  not  be  dis- 
covered by  the  exercise  of  ordinary  care,  then  your  verdict  must 
be  for  the  defendant  city. 

*     *     * 

Before  the  city  can  be  made  liable  for  an  injury  caused 
by  a  defect  in  a  sidewalk,  notice  of  the  existence  of  the  defect 
must  be  given  to  the  officials  of  the  city  charged  with  the  super- 
vision of  its  streets  and  sidewalks.  Such  notice  may  be  actually 
given  to  some  official,  or  it  may  be  implied  from  long-continued 
existence  of  such  defect.  The  court  instructs  the  jury  that 
there  is  no  evidence  in  this  case  of  actual  notice  to  any  such 
city  official  of  the  alleged  defect  which  caused  plaintiff  to  fall; 
and  unless  the  jury  believe  from  the  evidence  that  the  sidewalk 

20  Dory  v.  Duluth,  103  Minn  154,          22  McCartney    v.    St.    Paul,    l&l 
114  NW  465.  Minn  555,  233  NW  465. 

1 i  Williams  v.  John  A.  Stees  Co., 
172  Minn  35,  214  NW  671. 
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where  plaintiff  alleges  she  fell  had  been  in  a  defective  condition 
for  sufficient  length  of  time  before  plaintiff  fell  that  said  city 
officials  would  have  discovered  it,  by  the  exercise  of  ordinary 
diligence,  in  time  to  have  repaired  it  before  plaintiff  fell,  then 
your  verdict  must  be  for  the  defendant  city. 

*  *     * 

Plaintiff  cannot  recover  damages  in  this  action  for  any  injury 
which  was  not  received  at  the  time  and  place  alleged  in  her 
petition ;  that  is  to  say,  October  30,  19—,  and  on  the  sidewalk 
on  the  west  side  of  Kansas  Avenue,  about  opposite  and  adjacent 
to  Nos.  1808  and  1810,  in  Kansas  City,  Missouri.23 

(2)  There  is  no  fixed  or  definite  rule  as  to  the  length  of 
time  the  alleged  defective  condition  of  the  sidewalk  shall  have 
existed  in  order  to  charge  the  defendant  with  negligence  in 
failing  to  remedy  a  defect  therein ;  that  each  case  must  depend 
upon  the  facts  and  circumstances  attending  it.    And  if  you  find 
from  the  evidence  that  there  was  a  defect  in  said  sidewalk,  by 
reason  of  the  loose  brick  and  torn-up  condition  thereof,  and 
that  such  defect  had  existed  for  a  sufficient  length  of  time  for 
the  officer  or  officers  of  said  city  whose  duty  it  was  to  repair  said 
sidewalk  or  to  have  the  same  repaired,  by  the  exercise  of  ordi- 
nary care  on  their  part  to  have  discovered  such  defect,  and 
such  officer  or  officers  had  had  a  reasonable  time  after  such 
defect  might  have  been  discovered  in  which  to  repair  or  cause 
the  same  to  be  repaired  and  had  not  done  so,  then  the  defendant 
is  guilty  of  negligence,  and  if  the  plaintiff,  as  a  result  of  such 
negligence  and  while  in  the  exercise  of  ordinary  care  on  her 
part,  was  hurt  and  injured,  then  it  is  your  duty  to  return  a 
verdict  in  her  favor,  and  the  jury  will  so  find.24 

(3)  It  was  the  duty  of  the  defendant,  Kansas  City,  to  keep 
the  sidewalk  on  the  east  side  of  Holly  Street  between  18th 
and  19th  streets  of  said  city,  in  a  condition  reasonably  safe 
for  the  use  of  the  public,  and  plaintiff  had  the  right  to  presume 
that  this  duty  had  been  performed. 

*  *    * 

The  plaintiff  is  not  bound  to  prove  that  any  officer  or  agent 
of  the  defendant,  Kansas  City,  had  actual  notice  of  the  con- 
dition of  the  sidewalk  in  question;  but  if  you  find  from  the 
evidence  that  said  sidewalk  was  unsafe  and  defective,  and 
that  the  plaintiff  was  injured  by  reason  of  such  unsafe  and 

23  Wright    v.    Kansas    City,    187  SW  619;  Oklahoma  City  v.  Meyers, 

Mo  678,  86  SW  452.  4  Okl  686,  46  P  552;  Scott  v.  Provo 

For  other  instructions  on  def  ec-  City,  14  Utah  81,  45  P  1005. 

tive  streets  and  sidewalks,  see  Cov-  24  Norton  v.  Kramer,  180  Mo  536, 

ington  v.  Huber,  23  KyL  2107,  66  79  SW  699. 


§3006  INSTRUCTIONS — CIVIL  ACTIONS  884 

defective  condition  of  said  sidewalk,  and  that  a  sufficient  length 
of  time  had  elapsed  between  the  time  when  said  sidewalk  became 
defective  and  the  date  of  the  injury  to  plaintiff  for  the  city, 
by  the  exercise  of  reasonable  diligence,  to  have  discovered  and 
repaired  the  defect  in  said  sidewalk,  then  the  city  was  negligent 
in  not  discovering  and  repairing  said  sidewalk. 

*     *     * 

In  this  action  the  plaintiff  seeks  to  recover  damages  from  the 
defendant  city  for  injuries  which  plaintiff  alleges  in  his  petition 
were  received  by  him  on  August  26,  19 — ,  by  falling  on  a 
defective  sidewalk  in  front  of  the  building  known  as  "No.  1809 
Holly  Street/'  in  this  city.  The  burden  of  proof  in  this  case 
devolves  upon  the  plaintiff,  and,  before  you  can  return  a  verdict 
in  his  behalf,  you  must  find  by  a  preponderance  of  the  evidence 
(that  is,  by  the  greater  weight  of  the  credible  testimony)  the 
following  facts:  First,  that  the  plaintiff  was  injured  by  reason 
of  falling  upon  a  defective  sidewalk  at  the  place  alleged  in  the 
petition;  second,  that  the  defect  which  caused  the  injury  was 
such  a  one  as  made  the  sidewalk  not  in  a  reasonably  safe  condi- 
tion for  travel  upon  it ;  third,  that  the  defect  was  one  that  by 
the  exercise  of  ordinary  care  could  have  been  discovered  by  the 
city  officials  charged  with  the  supervision  of  sidewalks ;  fourth, 
that  the  defect  had  existed  for  such  a  length  of  time  that  said 
city  officials  would  have  discovered  it,  and  would  have  had  a 
reasonable  time  to  repair  it  before  the  injury  occurred,  if  they 
had  used  ordinary  care  and  diligence  in  the  discharge  of  their 
duties. 

If  you  find  from  the  evidence  that  the  sidewalk  on  the  east 
side  of  Holly  Street,  between  18th  and  19th  streets,  and  in  front 
of  the  building  known  as  "No.  1809  Holly  Street,"  of  said  Kansas 
City,  was  on  August  26, 19 — ,  in  an  unsafe  and  dangerous  condi- 
tion for  travel  thereon  by  the  public,  and  that  a  sufficient  time 
had  elapsed  between  the  time  said  sidewalk  became  defective,  in 
case  you  find  it  was  defective,  and  the  time  of  the  injury  to  plain- 
tiff, for  the  city,  by  the  exercise  of  reasonable  diligence,  to  have 
discovered  and  repaired  said  sidewalk  prior  to  the  time  of  the 
accident,  and  if  you  find  that  the  plaintiff,  while  lawfully  travel- 
ing along  said  sidewalk,  in  the  exercise  of  ordinary  care,  was 
thrown  and  injured  by  reason  of  the  unsafe  and  dangerous  con- 
dition of  said  sidewalk,  then  your  verdict  will  be  for  the  plain- 
tiff.25 

25Perrette  v.  Kansas  City,  162  Kansas  City,  187  Mo  678-,  86  SW 

Mo  238,  62  SW  448.  452;  Elliott  v.  Kansas -City,  198  Mo 

See  also  Bailey  v.  Centerville,  108  593,  96  SW  1023,  6  LRA(NS)  1082, 

la  20,  78  NW  831;  Topeka  v.  Noble,  8  AnnCas  653;  Williams  v.  Hannibal, 

9  KanApp  171,  58  P  1015;  Wright  v.  94  MoApp  549,  68  SW  380. 
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(4)  If  you  believe  from  the  evidence  that  plaintiff  has  or  is 
suffering  from  any  injuries  received  at  any  other  time  or  from 
any  other  cause  prior  to  the  alleged  fall  on  the  sidewalk  on  Feb- 
ruary 2,  19 — ,  at  the  place  mentioned  in  evidence,  then  you  can- 
not find  for  plaintiff  in  any  sum  on  account  of  such  other  injuries. 
And  if  you  find  and  believe,  from  all  the  evidence  in  the  case,  that 
plaintiff's  condition  is  solely  due  to  some  accident  which  befell 
him  at  some  time  before  February  2, 19 — ,  then  he  is  not  entitled 
to  recover  in  this  case,  and  your  verdict  should  be  for  the  de- 
fendant city.26 

(5)  The  court  instructs  the  jury  that  while  exercising  its 
exclusive  right  of  dominion  and  control  over  its  public  streets  the 
law  made  it  the  nondelegable  duty  of  defendant  Kansas  City  to 
exercise  ordinary  care  to  keep  and  maintain  the  public  sidewalk 
at  the  time  and  place  plaintiff  allegedly  fell  in  a  reasonably  safe 
condition  for  the  ordinary  use  of  the  public  in  walking  on  and 
passing  thereover,  and  failure,  if  any,  on  the  part  of  defendant 
Kansas  City  to  so  exercise  such  ordinary  care  would  in  law 
constitute  negligence. 

If  you  believe  from  the  evidence  that  on  April  13,  19 —  at  the 
time  and  place  plaintiff  fell,  if  so,  said  public  sidewalk  on  the 
north  side  of  56th  Street  at  a  point  a  few  feet  west  of  the  Pierson 
driveway  at  1030  West  56th  Street  referred  to  in  evidence,  from 
any  cause  whatever  had  a  raised  place  therein  constituting  an 
obstruction  of  approximately  two  inches  or  more  in  height  above 
the  general  grade  and  remaining  part  of  said  sidewalk,  if  you  so 
find,  and  thereby  rendering  said  sidewalk  thereat  rough  and 
uneven  and  dangerous  and  defective  and  not  reasonably  safe  for 
the  ordinary  use  of  the  public  in  walking  thereover  at  said  time 
and  place,  if  you  so  find,  and  if  you  find  that  the  af oresubmitted 
dangerous  and  defective  condition  of  said  sidewalk  thereat  con- 
tinuously existed  for  many  weeks  before  plaintiff  so  fell  thereat, 
if  so,  and  long  enough  before  her  alleged  fall  for  defendant 
Kansas  City  by  the  use  of  ordinary  care  to  have  known  thereof 
and  by  the  use  of  ordinary  care  to  have  repaired  and  remedied 
same  before  she  fell,  if  so,  and  thereby  have  prevented  her  so 
falling,  if  so,  and  if  you  find  that  defendant  Kansas  City  failed 
to  use  ordinary  care  in  the  above  respects  and  that  thereby  and 
in  maintaining  said  sidewalk  in  the  aforesaid  condition,  if  so,  de- 
fendant, Kansas  City  was  negligent  if  you  so  find,  and  if  you 
find  that  on  said  date  plaintiff  was  walking  in  a  general  westerly 
direction  on  said  sidewalk  and  was  at  all  times  using  ordinary 

26  Kief er  v.  St.  Joseph  (Mo),  243  See  also  Wright  v.  Kansas  City, 
SW  104.  187  Mo  678,  86  SW  452  (damages 

for  pre-existing  ailments). 
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care,  if  you  so  find,  and  that  when  she  reached  said  raised  place, 
if  any,  above  described  and  submitted,  her  foot  struck  same  and 
she  then  and  there  stumbled  upon  and  against  said  projection  or 
raised  place,  if  any,  in  and  upon  said  sidewalk  and  was  thereby 
caused  to  fall  and  was  thereby  injured,  if  you  so  find,  as  a  direct 
result  of  the  aforesubmitted  negligence  of  defendant,  if  you  so 
find,  then  your  verdict  must  be  for  plaintiff  M.  P.  and  against 
defendant  Kansas  City.27 

Montana. 

As  a  matter  of  law  a  city  is  not  required  to  have  its  sidewalks 
so  constructed  as  to  secure  persons  using  them  absolute  and 
complete  immunity  from  injury,  nor  is  it  bound  to  use  the  utmost 
care  and  exertion  to  that  end.  It  is  not  an  insurer  against 
injuries,  and  its  legal  duty  in  this  connection  is  fully  discharged 
if  it  constructs  and  maintains  its  sidewalks  in  such  manner  as 
to  be  reasonably  safe  for  use  by  persons  exercising  ordinary  care 
and  caution. 

*     *     * 

An  accident  is  an  unusual  and  unexpected  occurrence,  to  which 
human  fault  does  not  contribute,  and  if  the  injuries  sustained  by 
plaintiff,  if  any,  were  purely  the  result  of  an  accident  as  above 
defined,  then  she  cannot  recover  in  this  action.  In  other  words, 
if  the  sidewalk  upon  which  plaintiff  fell  was  at  the  time  in  a 
reasonably  safe  condition  for  public  use  and  travel,  and  the  plain- 
tiff was  at  that  time  exercising  reasonable  care  and  caution  for 
her  own  safety,  then  the  occurrence  must  be  deemed  to  be  purely 
an  accident  or  a  misfortune,  for  which  the  city  is  not  liable.28 

Virginia. 

If  the  jury  believe  from  the  evidence  that  the  projecting  stone 
rendered  the  sidewalk  in  question  not  reasonably  safe  and  secure 
for  pedestrians  passing  around  the  corner  of  25th  and  0  streets, 
and  that  by  reason  thereof  the  plaintiff  while  turning  said  corner, 
and  in  the  exercise  of  ordinary  care  on  her  part,  fell  over  said 
stone  and  was  injured,  then  they  should  find  for  the  plaintiff.29 

Washington. 

(1)  The  public  streets  and  sidewalks  in  a  city  are  not  con- 
structed and  maintained  for  the  sole  use  of  the  healthy  and 

27  Pohl  v.   Kansas  City    (MoSup  See  also  Perrette  v.  Kansas  City, 

Ct),  238  SW2d  405.  162  Mo  238,  62  SW  448;  Wright  v. 

2»Kansier   v.   BiUings,    56    Mont  Kansas  City,  187  Mo  678,  86  SW  452; 

250,  184  P  630.   The  report  of  this  Williams    v.    Hannibal,    94    MoApp 

case  contains  other  instructions  on  549,  68  SW  380. 

this  question.  29  Richmond    v.    Pemberton,    108 

Va  220,  61  SE  787. 
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robust  people,  but  for  the  use  of  the  infirm,  the  sick,  and  decrepit, 
as  well.  They  may  lawfully  be  traveled  by  every  citizen,  without 
regard  for  age,  sex,  or  physical  condition.  If  the  city  negligently 
permits  such  streets  and  sidewalks  to  remain  out  of  repair,  and 
any  person,  who  is  himself  free  from  negligence,  is  injured, 
the  city  is  liable  for  the  injury.30 

(2)  You  are  instructed  that  a  city  is  chargeable  with  notice  of 
a  dangerous  opening,  hole,  or  defect  in  a  public  sidewalk  or 
street,  although  actual  knowledge  may  not  have  been  brought 
home  to  it  or  any  official  of  it,  if  the  evidence  shows  that  such 
a  state  has  existed  for  sufficient  length  of  time  so  that  the  city, 
by  exercising  ordinary  care  might  have  learned  of  its  condition, 
and  not  to  know  such  fact  would  be  negligence  on  the  part  of  the 
city. 

You  are  further  instructed  that  if  any  official  of  the  city  of 
Puyallup  or  any  employee  working  upon  the  maintenance  of 
streets,  water,  sewer  or  sidewalks  working  upon  the  said  7th 
Avenue  Northwest  had  or  should  have  had  knowledge  of  the 
dangerous  condition,  then  such  notice  is  notice  to  the  defendant 
city  of  Puyallup.3 ! 

West  Virginia. 

(1)  The  court  instructs  the  jury  that  any  person  who  sus- 
tains any  injury  to  his  person  as  a  proximate  result  of  any  side- 
walk in  an  incorporated  town  being  out  of  repair  may  recover 
against  such  town  all  damages  sustained  by  him  as  a  proximate 
result  of  such  injury;  and  the  court  further  instructs  the  jury 
that  a  wooden  sidewalk  is  out  of  repair  when,  by  reason  of  de- 
fects in,  or  the  rotting  and  weakening  of,  the  stringers  or  other 
supporting  structural  members  of  the  sidewalk  or  by  reason  of 
the  absence  of  necessary  supports  under  the  said  sidewalk,  it  is 
thereby  rendered  unsafe  for  reasonable  use,  by  day  or  by 
night,  by  pedestrians  exercising  reasonable  care  in  the  use  of 
such  sidewalk. 

And  the  court  further  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  on  the  occasion  in  question  the  plaintiff, 
M.  E.  B.,  sustained  personal  injuries  as  a  direct  result  of  a  fall 
upon  a  public  sidewalk  situated  on  Oak  Street  in  the  city  of 
Mullens  and  if  you  further  believe  from  the  evidence  that  she 
so  fell  upon  said  sidewalk  as  a  proximate  result  of  said  sidewalk 
being  out  of  repair  within  the  meaning  of  that  term  as  previously 
defined,  then  you  may  make  a  verdict  for  the  plaintiff,  and 
against  the  defendant  city  of  Mullens  for  such  damages  as  you 

30  Jordan  v.  Seattle,  30  Wash  298,  3I  Palmer  v.  Puyallup,  50  Wash 
70  p  743.  2d  627,  313  P2d  1114. 
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believe  from  the  evidence  said  plaintiff  sustained,  not,  however, 

exceeding  the  sum  of  $ ,  unless  you  further  believe  from  the 

evidence  that  said  plaintiff  was  herself  guilty  of  some  negligent 
act  or  omission  of  duty  which  proximately  contributed  to  her 
injuries. 

The  court  further  instructs  the  jury  that  even  though  you 
believe  from  the  evidence  that  the  officers,  agents  and  servants 
of  the  defendant  municipality  had  no  knowledge  or  notice  that 
the  sidewalk  was  out  of  repair  at  the  time  the  plaintiff  was 
injured,  nevertheless  such  lack  of  knowledge  or  notice  is  not 
available  to  the  defendant  municipality  as  a  defense  in  this  suit. 
Regardless  of  such  notice  or  lack  of  notice,  if  you  believe  from 
the  evidence  that  the  plaintiff  fell  and  sustained  injuries  on  the 
sidewalk  in  question  as  a  proximate  result  of  the  sidewalk  being 
out  of  repair,  then  you  may  make  a  verdict  for  the  plaintiff  for 
such  damages  as  you  believe  from  the  evidence  she  has  sustained, 

but  not  exceeding  the  sum  of  $ ,  unless  you  further  believe 

from  the  evidence  that  the  plaintiff  was  guilty  of  negligence  on 
her  own  part  which  proximately  contributed  to  her  injuries.32 

(2)  The  defendant  is  bound  to  use  reasonable  care  and  pre- 
caution to  keep  and  maintain  its  streets,  bridges  and  sidewalks 
in  good  and  sufficient  repair  to  render  them  reasonably  safe  for 
all  persons  in  the  exercise  of  ordinary  care  while  passing  on  or 
over  the  same,  and  if  the  jury  believe  from  the  evidence  that 
the  defendant,  the  city  of  Huntington,  failed  to  use  reasonable 
care  and  precaution  to  keep  the  sidewalk  mentioned  in  the  declar- 
ation in  such  repair  and  that  the  injury  complained  of  resulted 
from  that  cause  as  charged  in  the  declaration,  and  that  the 
plaintiff  sustained  damages  thereby  while  exercising  such  a 
degree  of  care  and  caution  as  under  the  circumstances  might 
reasonably  be  expected  of  one  of  his  age  and  intelligence,  then 
he  is  entitled  to  recover  of  the  defendant  in  this  suit.33 

(3)  While  the  defendant  had  the  right  to  temporarily  ob- 
struct the  passage  of  travel  over  the  sidewalk  when  the  plaintiff's 
injury  is  alleged  to  have  occurred,  for  the  purpose  of  grading 
and  paving  the  said  sidewalk,  it  was  not  authorized  to  leave,  or 
permit  to  be  left,  said  obstruction  while  undergoing  such  grading 
or  paving  in  such  condition  as  unnecessarily  to  expose  those  who 
might  pass  upon  it  to  danger.    In  such  condition  said  obstruction 
or  sidewalk  should  not  have  been  left  without  signals  or  beacon 
lights,  especially  at  night,  to  warn  travelers  of  its  condition 
against  such  danger;  and  if  the  jury  believe  from  the  evidence 
that   such   reasonable   and  precautionary  measures   were  not 

32  Burcham  v.  Mullens,  139  WVa          33  Parrish  v.  Huntington,  57  WVa 
399,  83  SE2d  505.  286,  50  SE  416. 
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adopted  for  the  safety  of  such  citizens  or  travelers,  and  the  de- 
fendant by  reasonable  diligence  could  have  ascertained  that  fact, 
the  defendant  was  culpable  and  is  liable  for  injuries,  if  any,  re- 
sulting to  the  plaintiff  therefrom  if  without  such  knowledge  and 
without  any  fault  on  his  part  he  was  injured  thereby.34 

§  3007.    Contributory  negligence  of  person  injured. 

Alabama. 

The  court  charges  the  jury  that  a  pedestrian  walking  on  a 
public  sidewalk  has  the  right  to  assume  that  the  sidewalk  is 
maintained  in  a  [reasonably]  safe  condition  and  is  not  bound  to 
be  on  the  lookout  for  any  special  dangers  in  said  sidewalk. 

The  court  charges  the  jury  that  a  traveler  who  is  ignorant  of 
defects  in  a  public  sidewalk  has  the  right  to  assume  the  [reason- 
able] safety  of  the  public  sidewalk  and  is  not  bound  to  be  on 
the  lookout  for  special  danger  therein. 

The  court  charges  the  jury  that  there  can  be  no  proof  in  dol- 
lars and  cents  of  the  value  of  mental  and  physical  suffering  and 
pain,  but  the  damages  for  them,  if  the  plaintiff  is  entitled  to 
recover,  is  within  the  sound  discretion  of  the  jury  [based  upon 
the  evidence  in  the  case],  but  cannot  exceed  the  amount  de- 
manded in  the  complaint.35 

Indiana. 

(1)  If  you  believe  from  the  evidence  that  the  platform  over 
which  the  plaintiff's  decedent  stumbled  was  in  plain  view,  where 
it  could  be  seen  by  any  one  exercising  ordinary  care  with  refer- 
ence to  his  surroundings,  but  that  plaintiff's  decedent  failed  to 
observe  its  location  and  use  ordinary  care  to  avoid  it,  then  he 
was  guilty  of  such  contributory  negligence  that  your  verdict 
in  this  case  should  be  for  the  defendant.36 

(2)  A  person  traveling  upon  the  sidewalk  has  the  right  to 
assume,  in  the  absence  of  notice  to  the  contrary,  that  it  is  in  a 
reasonably  safe  condition  for  public  travel. 

*     *     * 

If  you  find  from  the  evidence  that  the  plaintiff,  R.  D.  H.,  prior 
to  the  time  of  his  injuries,  knew  of  the  existence  of  the  pipe  in 
question  and  thereafter  failed  to  exercise  such  care  in  avoiding 

34  Stanton  v.  Parkersburg,  66  W  a  large  steel  plate  which  covered  a 

Va  393,  66  SE  514.  coa-l  chute  maintained  in  the  side- 

3«  Van  Antwerp  Realty  Corp.  v.  walk  by   defendant.    The  words  in 

Walters,  253  Ala  187,  43  S2d  537.  brackets  have  been^supplied  to  meet 

In  the  case  cited  judgment  on  ver-  the  court's  suggestion, 

diet  for  plaintiff  was  affirmed.  36  Bailey  v.  Columbia  Groc.  Co., 

The  action  was  -for  personal  in-  73  IndApp  58, 124  NE  784. 

juries  resulting  from   stepping   (at  See  also  Williams  v.  Hannibal,  94 

night  time)  in  an  uncovered  hole  in  MoApp  549,  68  SW  380. 


§3007  INSTRUCTIONS — CIVIL  ACTIONS  890 

such  pipe  as  is  commensurate  with  his  capacity  to  appreciate 
and  avoid  danger,  then,  your  verdict  must  be  for  the  town.37 

Iowa. 

If  the  sidewalk  in  question  was  defective  and  in  a  dangerous 
condition  for  use  in  public  travel,  and  the  defendant  knew  of 
such  defect,  or  in  the  exercise  of  ordinary  care  should  have 
known  of  such  condition,  it  was  the  duty  of  the  defendant  to 
barricade  or  otherwise  close  said  sidewalk  to  public  travel  until 
it  had  placed  the  same  in  reasonably  safe  condition  for  the  same. 
So  long  as  the  sidewalk  remained  open  to  the  public,  there  was 
an  implied  invitation  to  the  said  S.  L.  S.  to  use  the  same,  and 
she  had  the  right,  in  the  absence  of  knowledge  or  information 
that  the  sidewalk  was  defective  at  the  place  where  the  plaintiff 
alleges  that  she  sustained  her  injuries,  to  assume  that  the 
defendant  city  had  exercised  ordinary  care  in  keeping  the  same 
in  reasonably  safe  condition.38 

Kentucky. 

(1)  If  you  believe  from  the  evidence  that  at  the  time  and 
place  and  under  the  circumstances  described  in  the  proof  plaintiff 
was  not  herself  in  the  exercise  of  ordinary  care  for  her  own 
safety,  and  that  the  accident  to  plaintiff  would  not  have  hap- 
pened but  for  such  failure  to  exercise  such  care ;  or  if  you  believe 
from  the  evidence  that  the  lid  or  cover  of  the  manhole  was  not 
rendered  unsafe  by  the  absence  of  a  supporting  lug  or  cleat ;  or, 
if  you  believe  it  was  so  rendered  unsafe,  but  that  defendant 
did  not  know  and  by  the  exercise  of  ordinary  care  could  not  have 
known  of  such  condition  a  sufficient  length  of  time  before  the 
injury  to  plaintiff  to  have  enabled  it  by  the  exercise  of  such 
care  to  have  remedied  such  condition  in  time  to  have  avoided  the 
injury  to  plaintiff ;  or  if  you  believe  from  the  evidence  that  the 
lid  or  cover  of  the  manhole  was  not  caused  to  tilt  when  plaintiff 
stepped  upon  it  by  reason  of  the  absence  of  the  lug ;  or  if  you 
believe  from  the  evidence  that  the  lid  was  displaced  from  its 
ordinary  resting  place  immediately  before  plaintiff  stepped  upon 
it,  and  it  was  in  said  way  caused  to  tilt,  and  plaintiff  was  in 
such  manner  caused  to  be  injured,  then  in  either  or  any  of  said 
events  you  will  find  for  defendant.39 

37  Argos  v.  Harley,   114  IndApp  ror,  but  was  not  prejudicial,  in  view 

290,  49  NE2d  552.  of  the  latter  part  of  the  instruction. 

In  view  of  the  fact  the  evidence  38  Scurlock  v.  Boone,  142  la  684, 

showed  plaintiff,  a  hoy  eight  years  121  NW  369. 

of  age,  knew  of  the  existence  of  the  3»  Kingkad  v.  Covington,  187  Ky 

pipe  on  the  sidewalk,  the  first  part  137,  218  SW  458. 
of  the  foregoing  instruction  was  er- 
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(2)  If  the  defendant,  in  repairing  its  pavements,  placed 
obstructions  in  and  across  the  same  that  prevented  plaintiff 
from  using  the  same,  then  she  had  the  right,  in  order  to  get 
around  said  obstructions,  to  leave  the  pavement.40 

Michigan. 

Although  a  foot-passenger  on  the  sidewalk  is  not  required  to 
keep  his  eyes  constantly  on  the  walk  before  him,  yet  he  must 
observe  his  general  course  on  the  street ;  and  if  he  meets  with 
an  accident  which  could  have  been  avoided  by  the  exercise  of 
ordinary  care  and  prudence  in  observing  his  general  course,  he  is 
guilty  of  contributory  negligence.4 ' 

Missouri. 

(1)  The  jury  cannot  find  for  the  plaintiff  in  this  cause  unless 
they  believe  from  the  evidence  that  at  the  time  A.  P.,  the  plain- 
tiff, was  injured,  he  was  using  ordinary  care  and  prudence.    And, 
in  examining  into  the  question  as  to  whether  or  not  he  was  exer- 
cising ordinary  care  and  prudence  at  the  time  and  place  of  his 
injury,  you  must  take  into  consideration  all  the  facts  and  cir- 
cumstances, as  shown  by  the  evidence,  tending  to  shed  any  light 
on  the  kind  of  care  used  by  him  at  the  time  of  his  alleged  injury ; 
and,  if  you  believe  from  the  evidence  that  he  was  not  using 
ordinary  care  and  prudence  to  avoid  injury,  then  your  verdict 
must  be  for  Kansas  City. 

#     #     # 

If  you  find  as  a  fact  that  the  plaintiff  knew  that  the  sidewalk 
at  the  point  where  he  alleges  he  fell  and  was  injured  was  out  of 
repair  and  in  bad  condition,  you  may  take  that  fact  into  consider- 
ation in  determining  whether  or  not  plaintiff  was  negligent;  but 
such  knowledge  will  not  be  a  defense  in  this  action  unless  you 
find  that  the  defect  of  which  the  plaintiff  knew,  if  any,  was  such 
a  defect  as  to  render  the  walk  necessarily  dangerous  to  a  person 
ordinarily  careful.42 

(2)  Unless  the  jury  believe  from  all  the  evidence,  facts,  and 
circumstances  in  proof  that  plaintiff  was  guilty  of  some  act  of 
negligence  which  an  ordinarily  prudent  person  would  not  have 
done  under  similar  circumstances  in  the  use  of  said  sidewalk, 
which  contributed  proximately  toward  causing  said  injury  to 
plaintiff,  you  should  not  find  against  the  plaintiff  on  the  ground 
of  contributory  negligence  set  up  in  the  defendant's  answer; 

40  Frankfort   v.    Chinn,    28    KyL  42  Perrette  v.    Kansas   City,   162 
257,  89  SW  188.  Mo  238,  62  SW  448. 

41  LeBeau    v.    Telephone    &    T.  See  also  Elliott  v.  Kansas  City, 
Constr.  Co.,  109  Mich  302,  67  NW  198  Mo  593,  96  SW  1023,  6  LEA (NS) 
339.  1082,  8  AnnCas  653. 
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and,  although  plaintiff  may  have  known  the  condition  of  side- 
walk, the  law  did  not  require  of  her  the  exercise  of  extraordinary 
care  in  passing  and  traveling  on  said  walk,  but  only  that  she 
exercise  such  care  and  prudence  as  an  ordinarily  prudent  person 
would  have  exercised  under  like  circumstances.43 

(3)  It  is  the  duty  of  persons  traveling  over  the  sidewalks 
of  a  city  to  use  their  eyes  and  other  senses  to  avoid  defects 
which  are  obvious  or  could  be  discovered  by  the  exercise  of 
ordinary  care  on  their  part,  and  if  the  jury  believe  from  the 
evidence  that  plaintiff,  by  the  exercise  of  ordinary  care,  could 
have  avoided  or  passed  over  the  defect,  if  any,  which  she  alleges 
caused  her  injury,  then  your  verdict  should  be  for  the  defendant 
city.44 

(4)  If  the  jury  find  from  the  evidence  in  the  cause  that  the 
plaintiff,  in  passing  or  undertaking  to  pass  along  the  sidewalk 
in  question,  did  not  exercise  ordinary  care,  and  that  such  want, 
if  any,  of  ordinary  care,  on  his  part,  however  slight,  directly 
contributed  to  his  injuries,  if  any,  then  the  plaintiff  cannot 
recover  in  this  action. 

#     *     * 

The  burden  is  upon  the  defendant  to  prove  to  the  reasonable 
satisfaction  of  the  jury  by  the  preponderance  or  greater  weight 
of  the  evidence  the  defense  of  contributory  negligence  pleaded 
in  defendant's  answer,  and,  if  it  has  failed  to  so  prove  and  satisfy 
the  jury,  the  finding  must  be  for  plaintiff  on  this  issue;  and 
although  the  jury  may  find  that  plaintiff  knew  of  the  condition 
of  said  walk,  the  law  did  not  require  of  him  the  exercise  of  extra- 
ordinary care  in  traveling  over  said  walk,  but  only  that  he  exer- 
cise such  care  and  prudence  in  passing  over  and  upon  said  walk 
as  a  person  of  ordinary  care  and  prudence  would  use  under  like 
circumstances.45 

Montana. 

The  ordinary  and  reasonable  care  required  of  plaintiff  is  that 
degree  of  care  which  might  reasonably  be  expected  from  an 
ordinarily  prudent  person  under  the  circumstances  surrounding 
her  at  the  time.  If  you  find  from  the  evidence  that  at  the  time 
in  question  the  sidewalk  was  improperly  constructed,  and  by 
reason  of  such  improper  construction  was  unusually  slippery  or 

43  Reno  v.  St.  Joseph,  169  Mo  642,  4«  Wright  v.  Kansas  City,  187  Mo 
70  SW  123.  678,  86  SW  452. 

See  also  Indianapolis  v.  Mullally,          4S  Williams  v.   Hannibal,    94    Mo 
38  IndApp  125,  77  NE  1132;  Dodge      App  549,  68  SW  380. 
v.  Lamont,  130  la  721,  107  NW  948; 
Metz  v.  Butte,  27  Mont  506,  71  P 
761. 
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otherwise  dangerous,  and  you  further  find  that  such  facts  were 
then  known  to  plaintiff,  then  the  law  required  her  to  use  more 
care  than  if  she  had  not  such  knowledge,  and  if  she  neglected 
to  do  so,  and  such  neglect  contributed  to  the  injury  she  sustained, 
if  any,  she  cannot  recover  in  this  action,  and  your  verdict  should 
be  for  the  defendant.46 

Nebraska. 

If  you  should  find  from  the  evidence  that,  at  the  time,  and 
prior  thereto,  plaintiff  knew  of  the  defective  and  dangerous  side- 
walk, and  where  it  was  located,  he  was  required  to  use  more 
care  than  if  he  had  not  such  knowledge;  and,  if  he  neglected 
to  do  so,  and  such  neglect  contributed  to  the  injury,  he  cannot 
recover;  but  if  he  did  use  more  than  he  would  be  required  to 
do  in  case  he  had  no  such  knowledge,  and  was  injured  by  reason 
of  defendant's  neglect,  and  no  fault  of  plaintiff  contributed  to 
the  injury,  you  should  find  for  the  plaintiff.47 

New  Jersey. 

The  defendant  has  set  up  the  defenses  of  assumption  of  risk 
and  contributory  negligence.  I  charge  you  that  if  you  find  that 
a  portion  of  the  sidewalk  was  raised,  as  described  by  the  witness, 
open  to  view  and  not  concealed,  and  that  Mrs.  C.  had  looked  ahead 
and  made  effective  observations  that  made  the  condition  of  the 
sidewalk  obvious  to  her,  that  you  may  find  her  guilty  of  as- 
sumption of  risk  or  contributory  negligence. 

*     *     * 

I  charge  you  that  Mrs.  C.  had  the  obligation  of  using  reason- 
able care  for  her  own  safety  as  she  walked  along  the  sidewalk. 
If  you  determine  that  a  reasonably  prudent  person  would  have 
observed  the  sidewalk  condition  and  that  Mrs.  C.  did  not  act  as 
a  reasonably  prudent  person  in  this  respect,  so  that  as  a  result 
she  was  injured,  then  you  must  find  for  the  defendant.48 

North  Carolina. 

Our  court  has  held  in  Groome  v.  City  of  Statesville,  207  NC 
538,  177  SE  638,  that  if  there  are  two  ways  open  to  a  person  to 
use — one  safe  and  the  other  dangerous — the  choice  of  the  dan- 
gerous way  with  knowledge  of  the  danger  constitutes  contributory 
negligence,  and  where  a  person  sui  juris,  that  is,  above  the  age 
of  minority,  and  so  on,  knows  of  a  dangerous  condition  and 

46Kansier  v.   Billings,   56   Mont  4S  Citro  v.   Stevens    Institute   of 

250,  184  P  630.  Technology,    55   NJSuper    295,    150 

47  Lincoln  v.  Holmes,  20  Neb  39,  A2d  678. 
28  NW  851. 


§  3008  INSTRUCTIONS — CIVIL  ACTIONS  894 

voluntarily  goes  into  the  place  of  danger,  he  is  guilty  of  con- 
tributory negligence  which  will  bar  his  recovery.49 

Ohio. 

If  you  find  from  the  evidence  that  the  plaintiff,  in  broad  day- 
light, with  nothing  to  obstruct  her  view,  went  over  the  portion 
of  the  sidewalk  in  question ;  that  the  condition  of  the  sidewalk 
was  then  obvious,  apparent  and  visible,  and  that  she  could  have 
avoided  falling  by  the  exercise  of  ordinary  and  reasonable  care, 
then  your  verdict  should  be  for  the  defendant,  the  city  of  Cin- 
cinnati. 

If  you  find  from  the  evidence  that  the  plaintiff  was  guilty  of 
negligence  in  failing  to  look  where  she  walked  in  broad  daylight 
and  if  you  find  that  such  negligence  was  a  proximate  cause  of 
and  directly  contributed  in  the  slightest  degree  to  the  accident, 
you  must  bring  a  verdict  for  the  defendant,  the  city  of  Cincin- 
nati, even  though  you  find  that  the  defendant  was  guilty  of  a 
violation  of  its  statutory  duty.50 

Wisconsin. 

If  the  obstruction  was  a  dangerous  one  for  the  plaintiff  to 
attempt  to  pass  over  at  that  time,  and  there  was  room  for  him 
to  pass  around  it  at  either  end,  then  he  was  bound,  in  the  exer- 
cise of  ordinary  care,  to  pass  around  it,  and  not  to  attempt  to 
pass  over  it,  and  if  he  voluntarily,  and  not  of  necessity,  attempted 
to  mount  a  known  dangerous  obstruction,  when  he  could  have 
safely  passed  around  it  or  could  have  avoided  the  danger  by 
waiting  a  reasonable  time,  then  he  was  wanting  in  the  use  of 
ordinary  care  and  is  not  entitled  to  recover  in  this  action.51 

§  3008.    Snow  and  ice  on  sidewalks. 

Iowa. 

(1)  As  to  the  other  allegations  in  the  plaintiff's  petition 
that  the  defendant  permitted  the  sidewalk  in  question  to  be  im- 
properly constructed  with  surface  thereof  broken  so  that  the 
same  was  made  slippery  by  melting  snow  and  ice,  or  from  want 
of  proper  drainage,  and  that  plaintiff  was  injured  by  reason  of 
such  defective  construction,  as  charged  in  said  petition,  you  are 
instructed  that  such  allegation  would  constitute  a  ground  or 
cause  of  action  against  the  defendant,  but  that  the  cause  of 
action  thereon  was  not  commenced  within  three  months  from 
the  happening  of  the  alleged  injury,  and  that  the  same  is  now 

49  Blake  v.  Concord,  233  NC  480,  * '  Jochem  v.  Robinson,  72  Wis 
64  SE2d  408.  199,  39  NW  383,  1  LRA  178. 

50Kimball   v.   Cincinnati,   92   Oh 
App  487,  111  NE2d  28. 
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barred.  You  will  therefore,  in  your  further  consideration  of  this 
case,  consider  only  the  acts  of  negligence  set  forth  and  charged 
in  said  notice  and  as  the  same  are  heretofore  set  forth  as  a 
basis  for  a  recovery.52 

(2)  If,  therefore,  you  find  from  the  evidence  in  this  case 
that  the  snow,  ice,  and  slush  on  the  sidewalk  in  question,  when 
and  where  the  accident  happened,  had,  by  reason  of  interference 
therewith  by  pedestrians  walking  over  the  same,  or  by  the 
thawing  of  snow  and  ice  on  the  adjacent  lot,  caused  the  water 
to  flow  upon  the  sidewalk,  and  thereby  caused  an  accumulation 
of  ice  at  the  place  of  the  accident,  causing  said  walk  thereby 
to  become  ridged,  rough,  and  uneven,  or  otherwise  dangerous 
to  pedestrians ;  and  if  you  further  find  that  the  defendant  city 
had  notice  of  such  condition,  or  such  condition  ought  to  have 
been  known  to  it  in  the  exercise  of  ordinary  and  reasonable 
care,  and  the  city  authorities  had  a  reasonable  time  after  such 
notice  or  knowledge,  if  any,  within  which  to  remove  the  said 
obstructions  before  the  accident  occurred,  and  failed  to  do  so, 
then  you  may  find  the  city  was  guilty  of  negligence.    And  if 
you  further  find  that  the  plaintiff  was  not  guilty  of  negligence 
contributing  to  her  injury,  then  you  may  return  a  verdict  for  the 
plaintiff  under  the  instructions  hereinafter  given  you.53 

(3)  The  fact,  if  it  be  a  fact,  that  ice  and  snow  has  been 
permitted  to  accumulate  on  the  sidewalk  of  a  city  from  natural 
causes,  and  may  have  been  permitted  by  the  city  to  remain  there- 
on for  a  considerable  length  of  time,  and  became  slippery  because 
of  the  smoothness  of  the  surface,  does  not  constitute  such  a 
defect  alone  for  which  a  city  may  be  held  responsible  for  an 
injury  resulting  to  a  pedestrian  thereon.    Under  the  law  applic- 
able to  the  case  before  you,  it  is  only  where  such  snow  and  ice 
are  allowed  to  remain  upon  the  walk  until  by  its  being  trampled 
upon  by  the  pedestrians  and  by  freezing  and  thawing,  or  from 
other  causes,  the  surface  of  such  snow  and  ice  becomes  rough, 
ridged,  rounded  in  such  a  manner  that  a  person  in  the  exercise 
of  ordinary  care  could  not  pass  over  it  without  danger  of  falling, 
that  the  said  ice  and  snow  are  such  as  to  render  the  city  liable. 
There  is  no  duty  resting  on  the  city  to  remove  snow  and  ice 
from  the  sidewalk  so  long  as  the  snow  and  ice  remain  unchanged 
by  the  interference  of  man,  or  from  other  artificial  causes  by 
which  the  snow  or  ice  becomes  ridged,  uneven,  or  is  made  to 
assume  some  other  form  or  present  some  other  danger  than  it 
would  have  presented  solely  from  natural  causes.54 

52  Finnane  v.  Perry,  164  la  171,         *4  Smith  v.   Sioux   City,  200   la 
145  NW  494.  1100,  205  NW  956. 

«3  Buffalo  v.  Des  Moines,  193  la 
194,  186  NW  844. 
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Massachusetts. 

(1)  If  a  person  accumulates  water  on  his  property,  if  he  has 
a  building  that  has  a  roof  that  tends  to  collect  water  which  falls 
into  a  gutter  or  conductor,  and  makes  no  provision  for  its  dis- 
charge other  than  from  the  building  to  the  sidewalk,  and  the 
water  is  then  carried  and  freezes,  and  some  one  is  injured  by  the 
accumulation  of  ice  due  to  the  collection  of  water  on  the  roof  and 
the  concentration  of  it,  the  landowner  is  liable  for  the  injury  if 
the  failure  to  dispose  of  the  water  arose  from  a  neglect  on  the 
part  of  the  owner  to  provide  other  means  of  disposing  of  the 
water  without  creating  a  hazard  of  the  kind  described,  provided 
it  was  a  condition  that  he  knew  about,  or  ought  to  have  known 
about.55 

(2)  The  city  is  liable  in  an  accident  of  this  kind  involving 
snow  and  ice  only  where  there  is  such  a  defect  in  the  way,  in 
this  case  the  sidewalk,  which,  taken  in  connection  with  the  snow 
and  ice,  would  subject  the  passerby  to  injury  either  by  reason 
wholly  of  the  defect  or  by  reason  of  the  defect  taken  in  connec- 
tion with  the  snow  and  ice  which  was  associated  with  the  defect. 
In  this  case,  I  think  it  has  appeared  in  some  of  the  testimony 
that  the  policemen  examined  the  sidewalk.    Now,  as  bearing  on 
the   examination  made   by   the  policemen,   you   may   consider 
whether  they  were  looking  in  the  city  service  or  whether  they 
were  looking  for  defects  in  the  sidewalk  which  might  bind  these 
defendants.    You  have  their  testimony  as  to  how  they  examined 
it.    And  what  was  their  answer?    I  think  both  the  policemen 
and  the  other  witnesses  said  they  saw  nothing  of  the  condition 
which  was  testified  to  by  the  plaintiff's  witnesses,  but  I  thought 
I  should  tell  you  as  to  the  city's  liability  as  bearing  on  the 
examination  and  the  report  made  to  you  by  the  people  called 
here  by  the  city.56 

Minnesota. 

The  village  is  not  an  insurer  of  the  safety  of  its  streets  for 
pedestrian  travel,  but  is  required  to  use  reasonable  care  in  keep- 
ing its  streets  in  reasonably  safe  condition  for  travel  over  them. 

*     *     * 

No  negligence  can  be  charged  against  the  village  of  Mountain 
Iron  solely  because  it  did  not  plow  out  the  sidewalk  on  the  last 
end  of  the  block  where  the  bus  stopped  and  where  the  accident 
occurred.  *  *  *  Ordinarily,  however,  it  does  have  a  bearing 
upon  the  question  as  to  the  care  they  should  use  in  keeping  the 
streets  passable  when  they  fail  to  plow  out  their  sidewalks. 

Ordinarily,  where  there  are  sidewalks  for  pedestrian  travel 

55  Roland  v.  Kilroy,  28-2  Mass  87,  56Hohman  v.  Hemmen,  280  Mass 
184  NE  367.  526,  182  NE  850. 
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which  are  passable,  a  municipality  is  under  a  very  slight  duty, 
if  ^any,  to  keep  its  streets  in  reasonably  safe  condition  for  pedes- 
trian travel  except  at  crosswalks ;  however,  if  the  sidewalks  are 
impassable  so  that  pedestrians  must  walk  in  the  street,  a  munici- 
pality^ under  a  duty  to  keep  its  streets  in  the  vicinity  of  the 
said  sidewalks  in  reasonably  safe  condition  for  pedestrian  travel. 
If,  from  [a  preponderance  of]  the  evidence  in  this  case  you  find 
that  the  sidewalks  east  of  the  entrance  to  the  Sinclair  Oil  Sta- 
tion were  obstructed  so  that  they  were  not  reasonably  available 
for  pedestrian  travel,  and  as  a  result  pedestrians  did  travel  on 
Railroad  Street,  and  if  you  find  that  the  village  of  Mountain  Iron 
did  not  exercise  reasonable  care  in  keeping  said  street  in  the 
vicinity  of  the  sidewalks  east  and  west  of  the  entrance  of  the 
Sinclair  Oil  Station  reasonably  safe  for  pedestrian  travel,  then 
you  may  find  the  village  of  Mountain  Iron  negligent. 

A  municipality  can  be  held  liable  if  it  allows  its  streets  to 
get  into  such  condition  where  it  might  well  foresee  that  an 
action  might  occur  to  persons  lawfully  using  the  streets  who 
are  themselves  exercising  due  care  for  their  own  safety.  The 
fact  that  the  defendant  could  not  anticipate  or  foresee  that  this 
particular  accident  or  one  like  it  would  occur  does  not  excuse  the 
defendant  from  liability  if,  because  of  the  negligence  of  the  de- 
fendant, a  condition  was  created  on  the  street  that  was  likely  to 
cause  an  accident  to  someone. 

If  you  find  that  the  defendant  village  was  negligent  in  allow- 
ing this  ridge  of  sloping  packed  snow  or  ice  to  remain  on  the 
street  in  question  under  the  existing  conditions  and  that  this 
was  a  direct  or  proximate  cause  of  the  accident,  then  the  defend- 
ant is  liable  unless  the  boy,  J.  S.  was  also  negligent  and  his  negli- 
gence was  a  proximate  contributory  cause  of  the  accident. 

On  the  question  of  the  negligence  of  the  boy,  J.  S.,  you  must 
take  into  consideration  his  age  and  capacity.  Young  people  are 
not  held  to  the  same  degree  of  care  for  their  own  safety  as  an 
adult  person,  but  a  child  of  six  years  of  age  is  required  to  use 
some  care  for  his  own  safety,  but  is  only  held  to  the  degree  of 
care  that  is  commonly  used  by  children  of  like  age  and  capacity.*7 

57  Squillace  v.  Mountain  Iron,  223  been  obstructed  with  snow  and  ice 

Minn  8,  26  NW2d  197.  for  a  height  of  about  four  to  six 

In  the  case  cited,  verdicts  and  feet  rendering  it  impassable,  so  that 

judgments  in  favor  of  plaintiffs  were  pedestrians  were  required  to  walk  in 

affirmed.  The  actions  were  by  a  six-  the  street,  over  a  bank  of  snow  and 

year-old  boy  for  personal  injuries,  ice  which  sloped  into  the  street  and 

and  by  his  father  for  medical  ex-  which  had  existed  for  about  two  or 

penses  against  the  village.  Railroad  three  weeks.  The  boy  had  alighted 

Street  was  the  main  street  in  the  from  a  school  bus  and  slipped  from 

village.  For  about  six  weeks  prior  the  bank  of  the  snow  and  ice  under 

to  the  accident  the  public  sidewalk  the  wheels  of  the  bus  and  sustained 

on  the  north  side  of  the  street  had  serious  injuries. 
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Missouri 

It  was  the  duty  of  the  city  defendant  to  keep  its  sidewalks  in 
reasonably  safe  condition  for  travel  thereon  in  the  ordinary 
modes  by  day  or  by  night.  And  if  the  jury  believe  from  a  pre- 
ponderance of  the  evidence  that  by  reason  of  the  accumulation 
of  snow  and  ice  and  the  formation  of  a  ridge  or  rough  and 
uneven  surface  on  the  sidewalk,  of  snow  and  ice,  at  the  time  and 
place  where  plaintiff  claims  to  have  been  injured,  on  the  west 
side  of  North  18th  Street,  in  front  of  house  No.  1008,  in  the  city 
of  St.  Joseph,  the  said  sidewalk  had  become  and  was  in  an  unsafe 
condition  for  travel  thereon  by  day  or  night ;  and  that  defendant's 
corporate  authorities  knew,  or  might  by  the  exercise  of  ordinary 
care  and  diligence  have  known,  of  the  unsafe  condition  thereof 
in  a  reasonable  time  to  have  removed  said  snow  and  ice  and  repair 
said  walk  before  the  alleged  injury  of  the  plaintiff ;  and  that, 
while  plaintiff  was  walking  on  said  sidewalk  where  it  was  so 
defective  and  unsafe,  she  slipped  and  fell  down  upon  the  sidewalk 
without  fault  or  want  of  ordinary  care  on  her  part,  and  she  was 
thereby  injured,  then  the  jury  must  find  for  the  plaintiff, 
although  the  jury  may  further  believe  from  the  evidence  that 
plaintiff  knew  of  the  alleged  defect  in  said  sidewalk  or  the  condi- 
tion thereof. 

*     *     * 

If  the  jury  believe  from  the  evidence  that  the  sidewalk  in 
question  was  unsafe  by  reason  of  the  accumulation  of  snow  and 
ice  on  said  sidewalk,  as  mentioned  in  other  instructions  herein, 
at  the  time  and  place  when  and  where  plaintiff  claims  to  have 
been  injured,  and  that  it  had  been  so  unsafe  for  such  length  of 
time  as,  by  reasonable  diligence  and  care  in  the  performance  of 
their  duties,  its  condition  ought  to  have  been  known  by  the  cor- 
porate authorities  in  a  reasonable  time  to  have  removed  the  said 
snow  and  ice  therefrom  before  said  alleged  injury  to  plaintiff, 
then  notice  to  defendant  of  its  condition  will  be  presumed,  and 
proof  of  actual  knowledge  thereof  upon  the  part  of  said  cor- 
porate authorities  will  not  be  necessary.  If  said  sidewalk  were 
permitted  to  be  and  remain  unsafe  under  such  circumstances, 
then  the  said  corporate  authorities  were  negligent,  and  the  de- 
fendant city  is  responsible  for  said  negligence.58 

Montana. 

The  negligence  charged  against  the  defendant  in  this  case 
is  the  alleged  improper  and  defective  construction  of  the  sidewalk 
in  question,  and  it  is  contended  by  plaintiff  that  the  accident 
was  caused  by  the  slippery  and  dangerous  condition  of  the  sur- 

58  Reno  v.  St.  Joseph,  16&  Mo  642, 
70  SW  123. 
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face  of  the  sidewalk,  due  wholly  to  such  alleged  improper  con- 
struction. Therefore,  if  you  find  from  the  evidence  that  the 
accident  was  caused  by  the  plaintiff  stepping  or  slipping  upon 
ice  or  snow  which  lay  upon  such  sidewalk,  or  if  you  find  that 
such  accident  was  due  to  any  cause  whatsoever  other  than  the 
particular  cause  charged  in  the  complaint,  then  the  plaintiff 
cannot  recover  in  this  action,  and  you  should  find  for  the  de- 
fendant.59 

Ohio. 

If  you  find  by  a  preponderance  of  the  evidence  that  the  defend- 
ant violated  section  177  of  the  ordinance  of  the  city  of  Canton 
which  is  the  ordinance  just  read  to  you  in  the  first  proposition, 
and  by  reason  of  his  failure  to  comply  with  such  ordinance  a 
ridge  of  ice  was  caused  to  form  in  front  of  defendant's  premises, 
and  that  the  plaintiff  was  in  the  exercise  of  due  care  as  she 
approached  and  stepped  upon  said  ridge  of  ice  and  was  injured 
as  a  result  of  slipping  upon  said  ridge  of  ice,  then  the  plaintiff 
is  entitled  to  recover  at  your  hands.60 

§  3009.    Contributory  negligence  of  person  injured. 

(1)  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
was  guilty  of  contributory  negligence,  then  your  verdict  must  be 
for  the  defendant.    On  the  question  of  contributory  negligence, 
you  are  instructed  that  even  though  you  may  believe  from  the 
evidence  that  the  sidewalk  in  question  was  in  a  defective,  dan- 
gerous, or  unsafe  condition,  caused  by  the  accumulation  of  ice 
and  snow,  which  made  the  surface  of  said  sidewalk  uneven  and 
irregular,  yet  if  you  further  believe  from  the  evidence  that 
plaintiff,  while  walking  along  and  over  said  sidewalk,  was  not 
using  such  care  and  caution  in  looking  out  for  her  own  safety 
as  a  reasonably  prudent  person  would  have  been  using  under 
like  circumstances,  then  she  is  guilty  of  contributory  negligence, 
and  cannot  recover  in  this  case,  no  matter  how  much  snow  or 
ice  may  have  been  upon  the  sidewalk,  and  no  matter  how  or 
in  what  shape  it  may  have  formed  or  accumulated,  and  no  matter 
how  negligent  you  may  believe  the  defendant  might  have  been 
in  failing  to  remove  the  same*61 

(2)  If  you  find  from  the  evidence  that  the  sidewalk  and 
the  place  thereon  mentioned  in  evidence  was  dangerous  and 
not  reasonably  safe  for  travel  thereon  by  reason  of  an  accumu- 

59  Kansier   v.  Billings,    56   Mont  6f  Reno  v.  St.  Joseph,  169  Mo  642, 
250,  184  P  630.  70  SW  123.  The  report  of  this  case 

60  Lazarides  v.  Turowske,  28  Oh.  contains  another  instruction  on  this 
App  208, 162  NE  610.  question. 
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lation  of  snow  and  ice,  and  that  said  accumulation  had  formed 
a  dangerous  obstruction  thereon,  and  had  formed  into  ridges, 
bumps,  heaps,  or  peaks  of  snow  and  ice,  and  into  a  rough  and 
uneven  surface  upon  said  sidewalk  at  said  place,  and  that  the 
plaintiff  in  walking  over  said  sidewalk,  and  at  the  place  men- 
tioned in  evidence,  knew  of  said  condition,  yet,  if  you  further  find 
from  the  evidence  that  said  sidewalk  at  said  place  was  not  so 
dangerous  and  unsafe  by  reason  of  its  said  condition  that  an 
ordinarily  prudent  person  under  like  and  similar  circumstances 
would  not  have  attempted  to  pass  over  it,  then  you  are  instructed 
that  the  plaintiff  was  not  guilty  of  such  contributory  negligence 
as  would  defeat  his  recovery  in  this  case.62 

§  3010.    Effect  of  repairs  after  injury. 

The  accident  in  question  occurred  on  July  10,  19 — .  There  is 
evidence  conceded  to  by  the  borough,  that  a  metal  head  was 
applied  to  the  catch  basin  in  question  several  days  after  the 
accident.  This  evidence  is  limited  to  the  question  of  who  had 
control  of  the  catch  basin  at  the  time  of  the  accident  and  is 
limited  to  such  cases  as  where  there  is  an  allegation  of  active 
wrongdoing  and  evidence  to  sustain  such  a  charge. 

In  any  event  I  charge  you  that  testimony  of  repairs  after  an 
injury  has  resulted  such  as  this,  is  for  the  sole  purpose  of  show- 
ing control  over  the  object  existing  at  the  time  of  the  accident, 
and  is  in  no  way  to  be  considered  by  you  as  an  admission  of 
liability  of  the  borough  or  any  evidence  of  negligence  of  the 
borough  as  being  the  proximate  cause  of  the  injury.63 

«2Kiefer  v.  St.  Joseph  (Mo),  243  63  Schwartau  v.  Miesmer,  50  NJ 
SW  104.  Super  399,  142  A2d  675. 
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STATUTES 

Section  "  Section 

3015.    Negligence  based  on  violation      3016.    Violation  of  statute  must  be 
of  statute.  proximate  cause  of  damage. 

§  3015.    Negligence  based  on  violation  of  statute.1 

§  3016.    Violation  of  statute  must  be  proximate  cause  of  damage. 

You  are  instructed  that  the  violation  of  a  statute  or  ordinance, 
if  the  jury  find  any  violation  to  have  existed  at  the  time  and 
place  in  question,  cannot  be  the  basis  of  the  finding  of  guilty  (in 
civil  case)  against  the  defendant  unless  the  jury  further  find 
from  a  preponderance  of  all  the  evidence,  and  under  the  instruc- 
tions in  this  case,  that  such  violation,  if  any,  was  a  proximate 
cause  which  contributed  to  the  accident  in  question.2 

1  See  §§  370-390,  supra.  Judgment  on  verdict  for  plaintiff 

2  Sweat    v.    Aircraft    &    Diesel      in  action  for  injuries  due  to  slipping 
Equip.  Corp.,  335  IllApp  177,  81  NE      on  cement  covered  with  mud  on  side- 
2(j  g.  walk,  which   defendant  had   ob- 
structed in  violation  of  statute,  af- 
firmed. 
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CHAPTER  164 

STEAM 

§3020,    Liability  of  landlord  for  steam  escaping  in  tenant's 
apartment.1 

Ordinarily  the  relation  of  landlord  and  tenant  imposes  no  duty 
whatever  upon  the  landlord  to  make  any  repairs  or  to  keep  the 
premises  safe  unless  he  expressly  agrees  to  do  so.  But  this  does 
not  give  the  right  or  license  to  a  landlord,  after  occupancy  of 
his  premises  by  a  tenant,  to  do  an  act  of  negligence  or  create 
an  unsafe  condition  which  may  result  in  hurt  or  damage  to  such 
tenant  or  his  property.  And  if  in  this  case  you  find  from  the  evi- 
dence that  after  the  plaintiff  had  rented  and  occupied  the  apart- 
ment in  question,  the  defendant  committed  an  act  of  negligence 
or  created  by  his  acts  a  dangerous  condition  which  proximately 
resulted  in  damage  to  plaintiff's  property  and  to  which  no  negli- 
gence of  her  own  contributed,  then  your  verdict  should  be  for 
the  plaintiff  in  such  sum  as  the  facts,  disclosed  by  the  evidence, 

justify. 

*  *    * 

If  you  find  from  the  evidence  that  the  defendant  B.,  or  his 
agent,  knew  when  plaintiff  rented  the  premises  in  question  that 
the  said  radiator  had  been  detached  from  the  pipes,  but  you 
further  find  that  steam  would  not  escape  from  said  pipes  as  long 
as  said  /valve  or  stop-cock  in  said  pipes  was  kept  closed,  and  that 
the  defendant  B.,  or  his  agent,  did  not  know  and  had  no  notice 
or  warning  that  said  valve  or  stop-cock  was  open,  if  you  find  from 
the  evidence  that  it  was  open,  and  that  plaintiff  knew  of  such 
condition  and  permitted  it  by  her  own  acts  to  remain  open  until 
the  steam  was  turned  into  them,  then  the  court  instructs  you 
that  the  plaintiff  cannot  recover  in  this  case  and  your  verdict 
should  be  for  the  defendant. 

*  *    * 

If  you  find  from  the  evidence  that  the  plaintiff  had  been  in  the 
possession  of  said  premises  in  question  for  some  time  prior  to 
the  time  her  property  was  damaged  as  alleged  in  the  complaint, 
if  you  find  it  was  so  damaged,  and  that  she  had  as  great  or 
greater  chance  and  opportunity  than  the  defendant  B.,  or  his 
agent,  to  discover  the  condition  of  the  pipes  where  said  radiator 
had  been  detached,  and  the  condition  of  the  valve  or  stop-cock, 

1  See  also  §  2105,  supra. 
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and  whether  it  was  open  or  closed,  then  the  court  Instructs  you 
that  the  plaintiff  was  bound  to  exercise  reasonable  care  and  pre- 
caution to  discover  the  condition  of  said  pipes  and  said  valve  and 
stop-cock,  and  whether  the  same  was  open  or  closed,  and  if  she 
failed  to  do  so,  that  is,  to  exercise  reasonable  care  in  the  matter, 
then  the  court  instructs  you  that  she  cannot  recover  in  this  case, 
and  your  verdict  should  be  for  the  defendant. 

*     *     * 

The  measure  of  plaintiff's  damage  in  this  case  is  the  difference 
between  the  fair  cash  value  of  plaintiff's  furniture  mentioned 
in  the  complaint  immediately  before  it  was  damaged,  if  you  find 
it  was  damaged,  and  its  fair  cash  value  immediately  after  such 
damage,  and  the  burden  is  upon  the  plaintiff  to  establish  such 
fair  cash  values  by  a  fair  preponderance  of  the  evidence  and  if 
she  has  failed  to  do  so  then  she  cannot  recover  and  your  verdict 

should  be  for  the  defendants.2 

*• 

2Waddie  v.  Brinkmeyer,  Circuit 
Court,  Marion  County,  Indiana,  No. 
40389. 
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3025.  Liability  from  operation  gen- 

erally; negligence;  care  re- 
quired. 

3026.  Duty  to  equip  cars  with  fend- 

ers. 

3027.  Duty  to  equip  cars  with  effi- 

cient brakes. 

302&    Use    of    obsolete    cars    and 
equipment. 

3029.  Relative  rights  of  parties  on 
tracks. 

3030.  Motorman  leaving  his  post. 

3031.  Duty  of  motorman  to  keep 

car  under  control. 

3032.  Violation  of  ordinances. 

3033.  Injury  to  trespasser  on  car. 

3034.  Speed  of  cars. 

3035.  Duty  of  motorman  to  keep 

lookout. 

3036.  Duty  of  motorman  to  signal. 

3037.  Right  of   motorman   to   as- 

sume that  traveler  will  use 
ordinary  care. 

3038.  Right  of  motorman  to  assume 

that   vehicle    will   not   be 
driven  in  front  of  his  car. 

3039.  Care   to  be   exercised  after 

seeing  person  in  perilous 
position. 

3040.  Duty  toward  children. 

3041.  Injury  to  deaf  persons. 

3042.  Injuries  to  animals. 


§  3025. 


Section 

3043.  Care   toward   frightened 

horses. 

3044.  Collision  with  runaway  teams. 

3045.  Collision  with  fire  truck. 

3046.  Collision  with  police  vehicle. 

3047.  Collision  with  automobile  gen- 

erally. 

3048.  Injuries  at  intersections  and 

crossings. 

3049.  Right-of-way  between  inter- 

sections. 

3050.  Acts  in  emergencies. 

3051.  Care  at  railroad  crossing. 

3052.  Tracks  above  street  grade. 

3053.  Snow  and  ice  on  tracks. 

3054.  Wanton  injuries. 

3055.  Burden  of  proof;  inference  of 

negligence  from  proof  of 
accident  or  collision  and  re- 
sulting injury;  res  ipsa  lo- 
quitur. 

3056.  Contributory  negligence  gen- 

erally. 

3057.  Contributory    negligence    as 

proximate  cause. 

3058.  Imputed  negligence. 

3059.  Doctrine  of  discovered  peril. 

3060.  Duty  of  traveler  to  look  and 

listen. 

3061.  Recklessly  driving  on  track 

in  front  of  approaching 
street  car. 


Liability  from  operation  generally;  negligence;  care  re- 
quired. 
Illinois. 

While  the  defendant  had  a  right  to  operate  its  cars  in  the 
streets  of  the  city  of  Lebanon,  yet  it  was  required  to  use  reason- 
able care  to  operate  its  cars  on  such  public  streets  with  due 
regard  to  the  lawful  and  customary  use  of  such  streets  by  others ; 
and  in  this  case,  if  you  believe,  from  a  preponderance  of  the  evi- 
dence, that  the  defendant,  at  the  time  deceased  was  killed,  was 

1  See  also  Ch.  48,  supra. 
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not  operating  the  car  in  question  with  regard  to  the  lawful  and 
customary  use  of  the  streets,  at  the  place  where  the  collision 
occurred,  by  others,  but  was  guilty  of  negligence  in  the  operation 
of  said  car,  as  charged  in  the  declaration  of  some  count  thereof, 
and  that  such  negligence  caused  the  death  of  the  plaintiff's  intes- 
tate, and  that  the  plaintiff's  intestate,  at  and  before  he  was 
injured,  was  in  the  exercise  of  ordinary  care  for  his  own  safety, 
then  you  should  find  the  defendant  guilty.2 

Michigan. 

At  the  time  the  accident  occurred,  the  defendant  was  operating 
heavy,  rapidly  moving  cars  propelled  by  electricity,  dangerous 
to  persons  and  property  in  the  streets  where  men,  women,  and 
children  were  and  had  a  right  to  be,  and  capable  of  causing 
serious  injury  and  death,  unless  properly  controlled.  It  was 
therefore  the  duty  of  the  defendant,  in  the  control  and  manage- 
ment of  its  cars  at  this  time  and  place,  to  exercise  a  degree  of 
care  commensurate  with  the  peril  involved.3 

Minnesota. 

In  applying  the  rules  of  reasonable  care  as  to  the  conduct  of 
the  motorman  of  defendant's  southbound  street  car,  regard  must 
be  had  to  the  construction,  weight,  motive  power  and  mode  of 
operation  of  street  cars  and  of  the  further  fact  that  they  run 
on  rigid  tracks  and  cannot  turn  out,  and  regard  must  also  be  had 
to  the  undisputed  testimony  in  these  cases  as  to  the  distances 
within  which  street  cars  of  the  types  here  involved  could  be 
stopped  while  running  at  the  speeds  shown  by  the  testimony, 
and  to  the  further  testimony  as  to  what  was  actually  done  by 
the  motorman  of  the  southbound  street  car  to  stop  said  street 
car  when  danger  of  a  collision  first  became  apparent  to  him.4 

Missouri. 

If  you  believe  and  find  from  the  evidence  in  this  case  that 
the  motorman  failed  to  stop  the  car  at  the  safety  stop  in  ques- 
tion, and  that  such  failure  was  due  to  what  has  been  termed  in 
the  evidence  as  "an  overhead  blowout,"  then  the  motorman  was 
guilty  of  no  negligence,  and  your  verdict  must  be  for  the  de- 
fendant.5 

2  Smiley  v.  East  St.  Louis  &  S.  3  Love  v.  Detroit,  J.  &  C.  R.  Co., 

R.  Co.,  256  111  482,  100  NE  157.  170  Mich  1,  135  NW  963. 

See  also  Birmingham  Ry.,  Light  &  *  Luck  v.   Minneapolis   Street  R. 

Power  Co.  v.  Norton,  7  AlaApp  571,  Co.,  191  Minn  503,  254  NW  609. 

61  S  459;  Chicago  City  Ry.  Co.  v.  See  also  Delta  Elec.  Light,  Power 

O'Donnell,  208  111  267,  70  NE  294,  &  Mfg.  Co.  v.  Employers'  Liability 

477;    Doherty  v.   Des   Moines    City  Assur.  Corp.,  103  Miss  255,  60  S  213. 

R.  Co.,  144  la  26,  121  NW  690.  s  Harrington  v.  Kansas  City  Rys. 

Co.  (MoApp),  217  SW  879. 
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Texas. 

If  you  find  from  the  preponderance  of  the  testimony  in  this 
case  that  on  or  about  February  16,  19 — ,  the  defendant's  agents 
or  employees  in  charge  of  one  of  defendant's  street  cars  ran 
said  street  car  into  and  against  the  automobile  in  which  plaintiff 
was  riding,  and  that  the  acts  of  the  employees  in  charge  of 
said  street  car,  in  running  against  said  automobile,  if  they  did 
run  against  it,  were  negligence,  as  that  term  is  herein  defined, 
and  that  said  collision  was  the  direct  and  proximate  result  of 
such  negligence,  if  any,  on  the  part  of  said  employees,  and  that 
as  the  direct  and  proximate  result  thereof  the  plaintiff  was 
injured,  then  you  will  find  for  the  plaintiff.6 

Washington. 

The  defendant  is  only  required  to  use  ordinary  care  in  the 
operation  of  its  cars,  and  the  plaintiff  is  required  to  use  the  same 
degree  of  care,  that  is,  ordinary  care,  in  the  use  of  the  streets, 
and  in  crossing  or  going  upon  the  track  of  the  defendant.  By 
ordinary  care  is  meant  such  care  as  an  ordinarily  prudent  person 
would  use  under  the  particular  circumstances  involved.7 

Wisconsin. 

You  are  further  instructed  that  if  a  proper  signal  was  given 
to  the  motorman  to  stop  the  street  car  at  the  usual  stopping 
place,  and  such  fact  was  known  to  B.  K.,  then  she  had  a  right 
to  assume  that  such  street  car  would  be  brought  to  a  stop  so  that 
she  and  her  friends  could  board  the  car;  and  her  right  to  so 
assume  continued  until  such  time  as  it  became  apparent  to  her, 
or  would  have  become  apparent  to  an  ordinarily  prudent  person 
similarly  situated,  that  defendant's  motorman  would  not  bring 
the  car  to  a  stop  at  the  usual  place.8 

§  3026.    Duty  to  equip  cars  with  fenders. 

Michigan. 

It  is  the  duty  of  the  defendant  in  equipping  its  cars  to  provide 
reasonable  and  proper  safeguards  in  general  use  in  order  to 
prevent  or  minimize  injury,  in  case  of  accident.  In  this  con- 
nection, you  may  consider  the  effect  of  the  absence  of  a  fender 

6  Texas   Elec.    R.    Co.   v.    Crump          See  also   Spiking  v.  Consolidated 
(TexCivApp),  212  SW  827.  Ry.  &  Power  Co.,  33  Utah  313,  93 

See  also  Bryant  v.  Bingham  Stage  P  838. 

Line,  60  Utah  299^  208  P  541;  Roa-          8Karshian  v.  Milwaukee  Elec.  Ry. 

noke  Ry.  &  Elec.  Co.  v.  Loving,  137  &  Light  Co.,  192  Wis  269,  212  NW 

Va  331,  119  SE  82.  643. 

7  Traver  v.   Spokane   Street  Ry. 
Co.,  25  Wash  225,  65  P  284. 
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upon  the  car  which  did  the  damage,  upon  the  duty  of  the  motor- 
man  to  use  more  care  in  controlling  the  car  without  such  device.9 

Wisconsin. 

Whether  or  not  the  defendant,  as  a  duty  to  the  public,  should 
have  provided  a  fender  as  a  necessary  part  of  the  equipment  of 
the  car  in  the  interest  of  safety  to  the  public  or  of  persons  who 
may  come  or  be  upon  or  in  the  vicinity  of  the  defendant's  cars, 
is  a  question  of  fact  to  be  determined  by  you,  as  jurors,  from 
the  whole  evidence.  If  you  shall  be  therefrom  affirmatively 
satisfied,  in  the  manner  stated,  that  it  was  such  duty  of  the 
defendant  to  provide  and  maintain  a  fender,  in  such  case  you 
should  so  find.  If  not  so  affirmatively  satisfied  that  it  was  the 
duty  of  the  defendant  to  operate  its  cars  with  a  fender,  in  such 
case  you  should  so  find.10 

§  3027.    Duty  to  equip  cars  with  efficient  brakes. 
Kentucky. 

The  plaintiff,  H.,  had  the  right  to  drive  down  Second  Street, 
if  he  did  so,  with  his  buggy  wheels  between  the  car  rails,  but  it 
was  his  duty  upon  the  approach  of  the  car,  if  he  had  notice 
thereof,  to  get  off  the  track  as  early  as  practicable  thereafter. 
It  was  further  the  duty  of  the  defendant  to  use  reasonable  care 
to  provide  for  the  use  of  its  motormen,  cars  equipped  with  good 
and  sufficient  brakes  and  to  keep  them  in  such  condition  as  that 
the  speed  of  the  cars  could  be  properly  controlled.  It  was  further 
the  duty  of  the  defendant  to  use  ordinary  care  to  keep  a  lookout 
for  travelers  and  pedestrians  on  said  car  track  and  to  keep  his 
car  under  such  control  as  that  it  could  be  stopped  within  a  reas- 
onable time  after  the  discovery  of  peril,  if  any,  to  such  travelers ; 
and  the  court  instructs  the  jury  that,  if  the  defendant's  motor- 
man  saw  the  plaintiff  in  time,  or  could  by  the  exercise  of  ordinary 
care  have  seen  him  in  time,  to  avoid  his  injury,  and  yet  did  not 
do  so,  or  if  the  defendant's  motorman  was  carelessly  and  negli- 
gently running  said  car  at  such  speed  as  that  he  could  not  and 
did  not  stop  the  same  within  a  reasonable  time  after  the  discov- 
ery of  the  plaintiff's  peril,  if  he  did  discover  it  or  could  by  the 
exercise  of  ordinary  care  have  discovered  it,  or  if  the  defendant's 
brakes  were  in  such  condition  as  that  the  car  could  not  be  stopped 
within  a  reasonable  time  after  the  discovery  of  the  plaintiff's 
peril,  if  it  was  discovered  in  time  to  avoid  plaintiff's  injury, 

dLove  v.  Detroit,  J.  &  C.  R.  Co.,  Light  &  Ry.  Co.,  141  Wis  515,  124 

170  Mich  1,  135  NW  90S.  NW  1005. 

See  also  Spiking  v.  Consolidated  IO  Fisher  v.  Waupaca  Elec.  Light 

Ry.  &  Power  Co.,  33  Utah  313,  93  &  Ry.  Co.,  141  Wis  515,  124  NW 

P  838;  Fisher  v.  Waupaca  Elec.  1005. 
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and  as  the  result  of  these  facts,  or  any  of  them,  the  plaintiff 
was  injured,  then  the  jury  ought  to  find  for  the  plaintiff. ' ' 

Virginia. 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that,  when  the  horses  of  the  truck  came  in  sight  of  persons 
on  the  defendant's  car,  the  said  car  was  at  such  a  distance  from 
the  point  of  collision  that  the  accident  might  have  been  averted 
but  for  the  want  of  a  better  appliance  in  use  on  other  roads,  or 
the  crowding  on  the  platform  of  passengers,  preventing  the 
motorman's  use  of  his  machinery,  then  the  defendant  company 
was  guilty  of  negligence  and  the  jury  must  find  for  the  plaintiff, 
even  though  they  believe  that  the  motorman  on  the  car  did  all 
in  his  power  to  stop  his  car,  unless  they  believe  that  the  negli- 
gence of  plaintiff  contributed  to  the  accident. ' 2 

§  3028.    Use  of  obsolete  cars  and  equipment. 

A  street  railway  company  is  required  to  use  cars  that  will 
not  unduly  endanger  the  lives  of  travelers,  whether  afoot  or  in 
vehicles,  using  the  streets  and  crossing  its  tracks.  It  may  not 
use  old  and  obsolete  cars  that  are  difficult  to  control  and  without 
good  equipment  to  stop,  and  if  by  such  use  an  injury  is  inflicted, 
when  the  use  of  a  more  modern  or  complete  car  with  good  equip- 
ment to  stop,  such  as  is  generally  in  use,  would  not  have  caused 
the  injury,  then  such  company  in  the  use  of  such  old  and  obsolete 
car,  without  good  equipment  to  stop  it,  is  guilty  of  negligence. f  3 

§  3029.    Relative  rights  of  parties  on  track. 

All  persons  driving  automobiles  and  other  vehicles  in  the 
streets  of  a  city  have  an  equal  right  with  the  street  railroad 
company  to  drive  on  that  portion  of  the  street  occupied  by  its 
car  track  at  street  intersections,  with  this  limitation,  that  where 
a  car  and  vehicle  are  approaching  the  same  place  at  the  same 
time,  then  it  is  the  duty  of  the  driver  of  the  automobile  or  other 
vehicle  to  stop  or  turn  out,  if  he  can  do  so  in  the  exercise  of 
reasonable  care,  for  the  reason  that  the  car  cannot  do  so  but  must 
remain  on  and  can  only  travel  along  the  track.  * 4 

1 1  Frankfort   &   Versailles   Trac.          See     also     Rosander    v.    Market 
Co.  v.  Hulette,  32  KyL  732,  106  SW  Street  R.  Co.,  89  CalApp  721,  266  P 
1193.  541;  Walsh  v.  Chicago  Rys.  Co.,  303 

12  Richmond  Ry.   &  Elec.  Co.  v.  Ill  339,  135  NE  709;  Stanley  v.  Cedar 
Garthright,  92  Va  627,  24  SE  267,  Rapids  &  M.  C.  R.  Co.,  119  la  526, 
32  LRA  220,  53  AmSt  839.  93  NW  489;  Frankfort  &  Versailles 

1 3  Fowler  v.  Aberdeen  R.  Co.,  41  Trac.  Co.  v.  Hulette,  32  KyL  732, 
SD  563,  171  NW  816.  106    SW   1193;    Delta    Elec.    Light, 

1 4  Hartman  v.  Beech  Grove  Trac.  Power    &    Mfg.    Co.   v.   Employers' 
Co.,  Circuit  Court,  Marion  County,  Liability  Assur.  Corp.,  103  Miss  255, 
Indiana,  No.  40714.  60  S  213;  Muir  v.  Omaha  &  C.  B. 
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§  3030.    Motorman  leaving  his  post. 

If  you  find  under  the  sixth  instruction  that  the  defendant  was 
guilty  of  negligence,  you  are  justified  in  finding  that  the  proxi- 
mate cause  of  plaintiff's  injury  was  the  negligence  of  defendant's 
motorman  in  so  leaving  his  post  of  duty,  notwithstanding  the 
fact  that  the  acts  of  some  other  person  may  have  intervened  and 
assisted  in  causing  the  accident. ' 5 

§  3031.    Duty  of  motorman  to  keep  car  under  control. 
Arkansas. 

It  is  the  duty  of  the  operatives  of  the  said  street  car  to  exer- 
cise due  care  in  the  operation  of  defendant's  street  cars  in  the 
city  of  Little  Rock  over  and  across  streets  that  people  are  con- 
stantly traveling.  The  operators  must  be  governed  to  some  ex- 
tent by  the  circumstances  that  surround  them  at  the  various 
street  crossings  along  their  line.  And  if  you  find  from  the  evi- 
dence that  there  was  a  building  on  the  east  side  of  said  street 
car  track  and  south  of  23rd  Street,  and  was  built  and  situated 
so  that  the  view  to  said  23rd  Street  was  cut  off  and  obstructed, 
so  that  the  operatives  of  said  street  car  could  not  see  an  auto- 
mobile approaching  said  car  line  from  the  east  until  said  auto- 
mobile was  near  or  upon  said  tracks ;  then  the  operatives  of  said 
street  cars  traveling  north  and  approaching  said  23rd  Street 
crossing  would  be  required  to  exercise  a  higher  degree  of  care 
in  proportion  to  the  greater  danger ;  and  the  operatives  of  said 
street  car  should  reduce  the  speed  of  said  street  car  or  take 
other  precaution,  so  as  to  have  their  street  car  under  such  control 
as  would  enable  them  to  avoid  dangers  and  injuries  to  others 
using  or  traveling  over  said  tracks  at  said  crossing.16 

California, 

It  is  the  duty  of  a  motorman  operating  an  electric  train  on 
a  public  street  to  be  vigilant  at  all  times,  keeping  a  reasonable 
lookout  for  possible  dangers  and  to  keep  the  electric  train  under 
such  control  that  to  avoid  a  collision  he  can  stop  as  quickly  as 
might  be  required  of  him  by  eventualities  that  would  be  antici- 
pated by  an  ordinarily  prudent  person  in  like  position. 

*     *     * 

If  you  find  that  the  motorman  was  following  the  plaintiff's 
automobile  more  closely  than  an  ordinarily  reasonable  and  pru- 

Street  R.  Co.,  113  Neb  243,  202  NW  Elec.  Ry.  &  Light  Co.,  176  Wis  160, 

635;  Oberstock  v.  United  Rys.  Co.,  185  NW  546. 

68  Or  197,  137  P  195;  San  Antonio          < 5  Kliebenstein    v.    Iowa    Ry.    & 

Trac.  Co.  v.  Kumpf  (TexCivApp),  99  Light  Co.,  193  la  892,  188  NW  129. 
SW  863;  Norfolk  &  P.  Trac.  Co.  v.          l6  Arkansas   Power  &   Light   Co. 

Forrest's    Admx.,    109   Va    658,    64  v.  Dillinger,  188  Ark  401,  66  SW2d 

SE    1034;    Kornwolf   v.    Milwaukee  291. 
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dent  person  would  have  done  I  instruct  you  that  the  motorman 
was  negligent. 

If  you  find  that  the  motorman  knew  that  plaintiff's  automobile 
was  preceding  the  electric  train  and  thereafter  in  the  exercise  of 
ordinary  care  could  have  avoided  a  collision  I  instruct  you  that 
the  operator  of  the  electric  train  was  negligent. f  7 

Kentucky. 

The  court  instructs  the  jury  that  unless  they  believe  from 
the  evidence  that  there  was  a  pathway  across  defendant's  track 
leading  to  the  spring,  which  was  used  by  persons  going  from 
the  said  spring  at  and  prior  to  the  happening  of  the  injuries 
complained  of  in  plaintiff's  petition,  and  that  defendant's  agent 
in  charge  of  the  car  knew,  or  by  the  exercise  of  ordinary 
care  should  have  known,  of  the  existence  of  said  pathway,  and 
of  the  use  thereof  by  persons  going  to  or  coming  from  the 
spring  aforesaid,  and  unless  the  jury  further  believe  from  the 
evidence  that  the  defendant's  agents  failed  to  exercise  ordinary 
care  to  have  the  car  under  reasonable  control  approaching  said 
pathway,  or  failed  to  give  reasonable  and  timely  warning  of 
its  approach  to  said  pathway  by  signal,  and  that  by  reason  of 
such  failure  upon  their  part,  or  upon  the  part  of  either  of  them, 
the  plaintiff  sustained  the  injuries  alleged  in  his  petition,  the 
law  is  for  the  defendant,  and  the  jury  should  so  find.18 

Massachusetts. 

If  the  jury  find  that  the  motorman  operating  the  defendant's 
car  was  negligent  either  in  not  seeing  the  plaintiff  in  time  to 
stop  the  car  before  it  reached  her  as  she  lay  on  the  track,  or 
in  failing  to  bring  the  car  to  a  stop  after  he  did  see  her,  in 
time  to  avoid  the  accident,  and  if  the  jury  further  find  that 
the  plaintiff  was  not  guilty  of  any  negligence  that  contributed 
to  her  injury  then  the  plaintiff  is  entitled  to  recover  for  such 
injury  as  the  jury  may  find  she  suffered  on  account  of  being 
hit  by  the  defendant's  car. 1 9 

Pennsylvania. 

Street  cars  are  not  held  to  the  strict  rule  of  control  that  is 
required  of  automobiles  at  public  crossings,  yet  a  motorman 
must  exercise  certain  control  to  the  extent  of  slackening  his 

1 7  Gerace  v.  Key  System  Transit         See  also  Louisville  R.  Co.  v.  Gaar 
Lines,   146  CalApp2d  667,  304  P2d      (Ky),  112  SW  1130. 

88.  l9Anti   v.   Boston   Elevated    Ry. 

1 8  Louisville  R.  Co.  v.  Hof gesand,      Co.,  247  Mass  1,  141  NE  598 
31  KyL  976,  104  SW  361. 
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speed  if  the  circumstances  are  such  as  to  make  slackening  of 
his  speed  reasonably  necessary.20 

Virginia. 

If  the  jury  believe  from  the  evidence  in  this  case  that  the 
motorman  in  charge  of  defendant's  car  at  the  time  of  the  col- 
lision thereof  with  the  plaintiff's  vehicle  did  not  use  such  ordinary 
care  to  check  his  car  as  would  be  reasonably  required  under 
the  circumstances  when  he  saw  plaintiff's  vehicle,  or  in  the 
exercise  of  ordinary  care  should  have  seen  it  on  or  about  to 
cross  the  track  in  dangerous  proximity  to  his  car,  and  by  such 
failure  to  exercise  ordinary  care  in  attempting  to  check  his 
car  the  plaintiff's  vehicle  was  injured,  then  the  jury  must  find 
for  the  plaintiff  and  assess  its  damages  as  defined  in  these 
instructions.21 

§  3032.    Violation  of  ordinances. 

The  ordinance  of  the  city  of  Norfolk  introduced  in  evidence 
is  a  regulation  intended  for  the  protection  of  travelers,  and 
any  violation  of  it,  if  proved,  is  competent  evidence  of  negligence 
in  this  suit,  to  be  considered  along  with  all  other  evidence  in 
the  case  in  determining  whether  the  defendant  was  guilty  of 
negligence  as  charged  in  the  declaration  which  caused  the  plain- 
tiff's injury  as  therein  alleged.22 

§  3033.    Injury  to  trespasser  on  car. 

Even  though  T.  got  upon  the  defendant's  car  as  a  trespasser, 
that  is,  wrongfully  and  without  his  permission  expressed  or 
implied,  as  the  defendant  claims,  still  if  the  defendant  knew 
of  his  presence  in  a  place  of  danger  it  was  his  duty  to  use 
ordinary  care,  that  is,  the  care  of  an  ordinarily  prudent  person, 
to  avoid  injuring  him.  He  was  not  bound  to  keep  a  lookout 
for  trespassers  on  his  car,  or  to  keep  his  car  in  a  safe  condition 
for  the  carrying  of  trespassers.  But,  if  he  knew  he  was  there 
and  in  a  position  of  peril,  he  was  bound  to  use  reasonable  care 
not  to  increase  the  hazard.  If,  on  the  other  hand,  the  defendant 
did  not  know  of  T.'s  presence  on  the  running-board,  then  he 
owed  him  no  duty  except  to  refrain  from  wilful  injury  or  such 
gross  and  wanton  recklessness  and  negligence  as  is  the  equiva- 
lent of  wilful  conduct.  If  you  should  find  that  the  defendant 

20  Voitasef ski  v.  Pittsburgh  Rys.         2 '  Virginia  Ry.   &  Power  Co.  v. 

Co.,  363  Pa  220,  69  A2d  370,  affirm-      Smith  &  Hicks,  129  Va  269,  105  SE 

ing  judgments  on  verdicts  for  plain-      532. 

tiffs.  22  Norfolk  &  P.  Trac.  Co.  v.  For- 

rest's Admx.,  109  Va  658,  64  SE 
1034. 
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knew  that  T.  and  his  brother  got  on  the  running-board  of  his 
car  when  he  stopped,  or  discovered  their  presence  there  prior 
to  the  collision,  and  permitted  them  to  remain  on,  you  would 
be  justified  in  finding  that  they  were  there  upon  his  implied 
permission,  and  thus  he  owed  them  the  duty  as  I  have  stated 
to  you  of  being  free  from  doing  any  negligent  act  or  creating 
a  new  danger  to  which  they  were  exposed  while  they  were 
aboard.  If  he  was  guilty  of  some  such  negligent  act  your  verdict 
should  be  in  favor  of  the  plaintiff.23 

§  3034.    Speed  of  cars. 

California, 

Though  it  is  the  function  and  right  of  street  railways  to 
provide  rapid  transit,  it  is  the  obligation  of  their  motorman  to 
operate  their  street  cars  consistent  with  ordinary  care  and  at 
a  reasonable  rate  of  speed,  taking  into  account  conditions  and 
circumstances  as  they  exist  at  a  given  time  and  place.24 

Connecticut. 

The  court  instructs  the  jury  that,  if  they  find  that  the  car, 
when  approaching  the  point  where  the  trolley  pole  was  set,  was 
running  at  the  rate  claimed  by  the  plaintiff,  it  will  be  for  them 
to  determine  whether  its  speed  was  or  was  not  excessive;  that 
they  are  the  judges  of  what  was  the  proper  speed  under  all 
the  attending  circumstances ;  that  it  is  for  them  also  to  decide 
whether  the  actual  speed  maintained  was  material  in  its  bearing 
on  the  proof  of  negligence;  and  that  the  plaintiff  is  bound  to 
establish  by  a  fair  preponderance  of  evidence  that  the  defendant 
was  negligent  substantially  as  alleged  in  the  complaint.25 

Indiana. 

It  was  the  duty  of  the  operator  of  the  interurban  car  to 
so  regulate  the  speed  of  the  car  as  to  prevent  injury  to  the 
person  or  property  of  those  who  may  be  traveling  upon  the 
public  highways  and  required  to  cross  the  tracks;  and  it  was 
the  duty  of  the  railway  company  to  operate  its  interurban  car 
at  a  speed  that  was  reasonable  and  prudent  under  the  cir- 
cumstances existing  at  such  crossing,  and  the  failure  to  do  so 
is  negligence.26 

23  Salemme   v.   Mulloy,    99    Conn  **  Garfield  v.  Hartford  &  S.  Street 
474,  121  A  870,  R.  Co.,  80  Conn  260,  67  A  890. 

24  Alberts  v.  Lytle,   1  CalApp2d  26  Walsh  Baking  Co.  v.  Southern 
682,  37  P2d  705.  Indiana  Gas  &  Elec.  Co.,  97  IndApp 

285,  186  NE  341. 
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Iowa. 

If  you  find  from  the  evidence  that  on  or  about  May  3,  19 — , 
the  defendant,  by  its  servants  and  employees,  was  running  a 
car  operated  by  electricity  along  Second  Street  west  approaching 
Third  Avenue  west,  in  the  city  of  Cedar  Rapids,  at  a  high  and 
unreasonable  rate  of  speed,  and  you  further  find  that  by  reason 
of  ^  running  said  car  at  a  high  and  unreasonable  rate  of  speed 
said  car  collided  at  or  near  the  intersection  of  the  street  and 
avenue  aforesaid  with  the  vehicle  in  which  the  plaintiff  was 
then  riding,  with  such  force  and  violence  as  to  cause  the  plaintiff 
to  sustain  personal  injury,  then  your  verdict  should  be  for  the 
plaintiff,  unless  you  find  that  the  plaintiff,  by  his  failure  to 
exercise  ordinary  care  and  prudence,  directly  contributed  to 
such  injury.27 

Minnesota. 

Under  our  law  a  street  car  is  not  bound  by  the  exact  rules 
by  which  the  driver  of  an  automobile  is  bound;  that  is,  with 
respect  to  30  miles  an  hour,  etc.,  because  they  run  on  fixed  rails, 
but  they  are  required  to  drive  at  a  reasonable  rate  of  speed.2* 

Missouri. 

If  you  believe  and  find  from  the  evidence  that  the  agents, 
servants,  and  employees  in  charge  of  the  electric  car  in  question 
were  carelessly  and  negligently  running  the  same  at  an  excessive 
and  dangerous  rate  of  speed,  and  that  on  account  thereof  the 
said  car  ran  upon,  against,  and  over  the  body  of  H.  A.  N.,  the 
child  of  the  plaintiffs,  inflicting  injuries  upon  him  which  caused 
his  death,  then  your  verdict  must  be  for  the  plaintiffs,  unless 
you  further  find  from  the  evidence  that  the  deceased,  H.  A.  N., 
was  himself  guilty  of  contributory  negligence  or  that  the  plain- 
tiffs were  guilty  of  contributory  negligence  as  defined  by  the 
other  instructions.29 

§  3035.    Duty  of  motorman  to  keep  lookout. 

Iowa. 

It  is  the  duty  of  a  motorman  on  a  street  railway  car,  operat- 
ing upon  the  public  streets  of  a  city,  to  keep  a  constant  lookout 
for  pedestrians  or  the  drivers  of  vehicles  whose  right  to  the 
use  of  the  street  is  equal  to  that  of  the  street  railway.30 

27  Stanley  v.  Cedar  Rapids  &  M.  See  also  Albert  v.  United  Rys.  Co. 
C.  R.  Co.,  119  la  526,  93  NW  489.  (MoApp),  232  SW  793. 

28  Deach  v.  St.  Paul  City  Ry.  Co.,  30  Lynch  v.  Des  Moines  R.   Co., 
215  Minn  171,  9  NW2d  735.  215  la  1119,  245  NW  219. 

29  Nipper  v.  Metropolitan  Street  See  also  Carson,  Pirie  Scott  &  Co. 
R.  Co.,  145  MoApp  224,  129  SW  439.  v.  Chicago  Rys.  Co.,  30£  111  346,  141 

NE  172, 
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Kentucky. 

The  court  instructs  the  jury  that  unless  the  jury  believe 
from  the  evidence  that  the  motorman  in  charge  of  the  car 
failed  to  keep  a  lookout  ahead  for  persons  or  vehicles  upon  the 
street,  or  failed  to  run  the  car  at  such  speed  or  to  have  the  car 
under  such  control  as  ordinary  care  for  their  safety  demanded, 
or  failed  to  exercise  ordinary  care  to  avoid  a  collision  with  plain- 
tiff, and  that  by  reason  thereof  plaintiff  was  injured,  the  jury 
should  find  for  the  defendant.3 1 

Missouri. 

(1)  It  was  the  duty  of  the  defendant's  motorman,  in  charge 
of  the  car  mentioned  in  evidence,  to  exercise  reasonable  care 
to  keep  a  vigilant  watchout  ahead  for  persons  and  vehicles  upon 
or  approaching  the  track  upon  which  the  car  in  question  was 
running.     If   therefore   you   believe   from   the   evidence   that 
M.  L.  K.  was,  at  the  time  and  place  in  question,  in  a  position 
of  imminent  peril  of  being  struck  by  the  car  mentioned  in 
evidence,  by  reason  of  the  fact  that  the  buggy  in  which  he 
was  seated  was  upon  or  approaching  the  track  upon  which 
said  car  was  running,  and  that  the  motorman  saw  him  in  such 
position  of  danger,  if  any,  or  by  the  exercise  of  reasonable 
care  wonld  have  so  seen  him,  in  time  to  slacken  the  speed  of 
said  car  or  to  stop  the  same,  by  the  exercise  of  reasonable 
care,  and  thus  avoiding  striking  or  injuring  him,  but  negligently 
and  carelessly  failed  to  do  so;  and  if  you  further  believe  and 
find  from  the  evidence  that  by  reason  of  the  foregoing  careless 
and  negligent  acts  of  said  motorman,  if  you  find  them  to  have 
been  careless  and  negligent,  the  buggy  in  which  plaintiff's  hus- 
band was  riding  was  struck,  and  plaintiff's  husband  was  thrown 
out  of  the  same  and  under  said  car  and  killed,  then  your  verdict 
must  be  for  the  plaintiff,  even  though  you  believe  and  find  from 
the  evidence  that  deceased  negligently  placed  himself  in  dan- 
gerous proximity  to  the  street  car  mentioned  in  evidence.32 

(2)  At  the  time  when  and  the  place  where  0.  L.  S.  was 
struck  by  the  car  and  dragged  and  killed,  the  law  imposed 
upon  the  motorman,  while  running  said  motor  car,  the  duty 
to  keep  a  vigilant  watch  for  all  persons  on  foot,  and  especially 
children,  either  on  the  track  or  moving  toward  it,  and,  on  the 
first  appearance  of  danger  to  such  child,  to  stop  the  car  within 
the  shortest  time  and  space  practicable,  consistent  with  the 

31  Louisville  E.  Co.  v.  Gaar  (Ky),         32Kinlen  v.  Metropolitan  Street 
112  SW  1130.  R.  Co.,  216  Mo  145,  115  SW  52a. 

See  also  South  Covington  &  C. 
Street  R.  Co.  v.  Eichler,  32  KyL 
1309,  108  SW  329. 
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safety  of  passengers.  And  if  you  find  from  the  evidence  that 
the  motorman  operating  said  car  failed  to  perform  such  duty, 
then  such  failure  was  negligence  on  the  part  of  the  S.  L.  Transit 
Company ;  and,  if  you  believe  from  the  evidence  that  in  conse- 
quence of  such  negligence  above  specified  the  death  of  said  child 
was  caused,  your  findings  should  be  for  the  plaintiffs,  unless  you 
find  from  the  evidence  that  plaintiffs,  or  one  of  them,  or  said 
child,  was  guilty  of  negligence  which  directly  contributed  to 
the  death  of  said  child ;  and  the  burden  of  proving  contributory 
negligence  on  the  part  of  said  child  or  plaintiffs  rests  on  defend- 
ant, and,  unless  defendant  has  proved  such  contributory  negli- 
gence by  a  preponderance  of  evidence,  you  cannot  find  for  the 
defendant  on  that  ground.33 

§  3036.    Duty  of  motorman  to  signal. 
Indiana. 

If  you  find  from  the  evidence  that  defendant's  car  in  question 
was  at  the  time  and  place  alleged,  without  lights  to  disclose 
its  approach,  and  further,  that  no  gong  or  bell  was  sounded 
to  indicate  its  coming,  and  by  reason  of  such  failures  there 
was  a  collision  between  plaintiff's  automobile  and  defendant's 
car  and  that  plaintiff  exercised  reasonable  and  ordinary  care 
in  attempting  to  cross  Virginia  Avenue  and  plaintiff  was  damaged 
thereby,  your  verdict  should  be  for  the  plaintiff  in  such  sum 
as  is  warranted  under  the  facts  shown  and  the  instructions  of 
the  court.34 

Michigan. 

The  accident  in  question  occurred  in  the  middle  of  a  block 
between  crossings.  I  instruct  you  that  under  these  circum- 
stances the  motorman  of  defendant's  car  was  not  required  to 
sound  his  gong  continuously  along  West  Michigan  Avenue,  nor 
was  he  under  any  obligation  or  duty  to  sound  his  gong  until 
he  saw,  or  until  it  was  apparent,  that  some  vehicle  or  person 
who  might  be  pursuing  its  course  in  safety  along  the  street 
on  either  side  of  the  track  indicated  a  purpose  to  cross,  or 
approached  dangerously  near  the  track.  This  is  not  a  ease  of 
a  car  coming  to  a  crossing,  where  it  is  made  the  duty  of  the 
motorman  to  give  warning  of  its  approach ;  there  was  no  duty 
on  the  part  of  the  motorman  to  sound  a  gong  or  warning  at 
the  place  of  this  accident,  unless  and  until  the  vehicle  in  question 
indicated  a  purpose  to  cross  or  drive  upon  the  defendant's  track. 
Defendant's  motorman  had  a  right  to  presume  and  to  operate 

33  Spencer   v.    St.  Louis  Transit         34  Hartman  v.  Beech  Grove  Trac. 
Co    222  Mo  310,  121  SW  108.  Co.,  Circuit  Court,  Marion  County, 

Indiana,  No.  40714. 
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his  car  in  view  of  such  presumptions  that  the  plaintiff  would 
not  turn  his  automobile  out  of  the  line  of  traffic  when  a  street 
car  was  in  close  or  dangerous  proximity.35 

Mississippi. 

Negligence  cannot  be  predicated  on  the  failure  to  sound  the 
gong  or  bell,  so  as  to  make  the  street  railway  company  liable, 
where  the  person  injured  by  the  car  had  in  fact  knowledge  of 
its  approach.36 

Missouri. 

It  was  the  duty  of  the  defendant's  gripman  to  sound  his 
gong  or  bell  when  approaching  Lemp  Avenue,  so  as  to  give 
notice  to  persons  desiring  to  cross  said  street  of  the  approach 
of  the  train  cars ;  and  if  you  find  from  the  evidence  that  said 
gripman  failed  to  sound  his  gong  or  bell,  or  give  any  other 
warning,  when  approaching  said  avenue,  and  that,  but  for  his 
failure  to  so  sound  his  gong  or  bell  or  give  such  warning,  the 
accident  complained  of  would  not  have  happened,  your  verdict 
should  be  for  the  plaintiffs,  unless  you  also  find  from  the  evidence 
that  M.  S.,  at  the  time  she  was  killed  by  defendant's  cars,  was 
not  using  that  degree  of  care  in  going  upon  defendant's  track 
which,  in  the  ordinary  experience  of  mankind,  was  to  be  expected 
of  a  girl  of  her  age  and  capacity  under  the  circumstances  shown 
in  the  evidence.37 

§  3037.     Right  of  motorman  to  assume  that  traveler  will  use 
ordinary  care. 

Defendant's  motorman,  as  he  approached  and  passed  through 
the  intersection  in  question  in  this  cause  with  one  of  defendant's 
street  cars,  had  a  right  to  assume  that  the  plaintiff  would  not 
drive  an  automobile  upon  the  track  in  front  of  his  car  when  it 
was  so  close  to  her  that  he  could  not  avoid  a  collision  by  the 
exercise  of  ordinary  care,  and  to  indulge  in  such  presumption 
until  the  contrary  would  or  should  become  apparent  to  a  person 
of  ordinary  prudence  exercising  ordinary  care  under  the  same 
or  similar  circumstances. 

And  if  you  find  from  a  fair  preponderance  of  all  the  evidence 
in  this  cause  that  the  plaintiff  drove  an  automobile  upon  the 

38  Mills  v.  Michigan  Elec.  R.  Co.,  See  also  Hart  v.  Cedar  Rapids  & 

237  Mich  393,  212  NW  75.  M.  C.  Ry.  Co.,  109  la  631,  80  NW 

36  Delta    Elec.    Light,    Power    &  662;  Hogan  v.  Citizens'  Ry.  Co.,  150 
Mfg.    Co.    v.    Employers'    Liability  Mo  36,  51  SW  473;  Fowler  v.  Aber- 
Assur.  Corp.,  103  Miss   255,   60   S  deen   R.   Co.,  41   SD  563,  171  NW 
213.  816, 

37  Schmidt  v.   St.   Louis   R.   Co., 
163  Mo  645,  63  SW  834. 
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tracks  and  in  front  of  one  of  defendant's  street  cars  when 
such  street  car  was  so  close  to  her  that  the  motorman  could 
not  by  the  exercise  of  ordinary  care  avoid  a  collision  with  said 
automobile,  then  and  in  that  event  the  plaintiff  cannot  recover 
in  this  action  and  your  verdict  should  be  for  the  defendant,38 

§  3038.    Right  of  motorman  to  assume  that  vehicle  will  not  be 
driven  in  front  of  his  car. 

California. 

The  motorman  on  a  car,  if  he  is  exercising  ordinary  care, 
has  the  right  to  assume  that  an  auto  bus  would  not  attempt 
to  drive  upon  the  track  so  close  to  an  approaching  car  as  to 
be  in  danger  of  being  struck  thereby,  when  the  approach  of 
the  car  can  be  seen  or  heard  by  the  use  of  ordinary  care.  It 
is  not  the  motorman's  duty  in  such  a  situation  to  slow  down 
or  to  stop  his  car  when  the  automobile  first  approaches  the 
track,  nor  until  the  motorman  sees,  or  in  the  exercise  of  ordinary 
care  should  conclude,  that  the  automobile  would  continue  to 
proceed  upon  the  track  in  front  of  the  car.  When  he  sees 
that  the  auto  bus  will  attempt  to  continue  upon  the  track  in 
front  of  the  car,  if  he  then  uses  ordinary  care  to  avoid  the 
accident,  that  is  all  that  is  required  of  him  in  that  respect.39 

Washington. 

If  under  all  the  circumstances  the  motorman  was  justified 
in  presuming,  as  a  reasonably  careful  motorman,  that  this 
vehicle  was  going  to  continue  to  be  driven  in  the  direction  in 
which  it  was  going,  and  not  turn  across  the  street,  then  it  was 
not  necessary  for  him  to  take  any  unusual  precautions  to  stop 
his  car  until  it  became  apparent  to  him  that  he  was  about  to 
cross  the  track  of  the  company,  and,  when  that  became  apparent 
to  him,  then  it  was  his  duty  to  exercise  every  care  within  his 
power  to  avoid  a  collision.40 

Wisconsin. 

It  was  the  duty  of  the  motorman,  in  the  exercise  of  ordinary 
care,  to  keep  a  proper  lookout  as  to  the  tracks  and  streets  upon 
which  he  is  operating  the  car  so  as  to  avoid  collision  with  persons 

38  Deatrick  v.  Indianapolis  St.  R.  politan   Street   R,    Co.    121    MoApp 

Co.,  Circuit  Court,  Marion  County,  595,  97  SD  557;  Cascambas  v.  Swan, 

Indiana,  No.  41954.  44  RI   364,  117   A  431;   Duteau  v. 

See  also  Boyette  v.  Bradley,  211  Seattle  Elec.  Co.,  45  Wash  418,  &8 

Ala   370,   100    S   647;   Hot   Springs  P  755;  Pantages  v.  Seattle  Elec.  Co., 

Street  R.  Co.  v.  Hildreth,  72  Ark.  55  Wash  453,  104  P  629. 

572,  82  SW  245;  Delta  Elec.  Light,  39  Bibby  v.  Pacific  Elec.  R.  Co., 

Power  &  Mfg.  Co.  v.  Employers'  Lia-  58  CalApp  658,  209  P  387. 

bility  Assur.   Corp.,  103   Miss  255,  40  Peterson  v.  Seattle  Elec.  Co., 

60    S   213;    Recktenwald   v.    Metro-  71  Wash  349,  128  P  650. 
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and  vehicles  upon  the  street ;  that  the  street  car  at  the  time  of 
the  accident  was  entitled  to  precedence  in  the  use  of  the  portion 
of  the  street  upon  which  its  tracks  were  constructed,  and  the 
motor-man  had  the  right  to  assume  the  ordinary  traveler  upon 
the  highway  would  yield  to  the  passage  of  the  car ;  that  he  was 
entitled  to  indulge  in  such  presumption  until  the  contrary  be- 
came apparent  to  a  person  exercising  ordinary  care  under  the 
same  or  similar  circumstances.41 

§  3039.     Care  to  be  exercised  after  seeing  person  in  perilous  po- 
sition. 

If  you  believe  and  find  from  the  evidence  that  on  or  about , 
July  4,  19 — ,  the  plaintiff  was  riding  upon  the  motor-truck 
described  in  the  evidence;  that  at  said  time  said  motor-truck 
was  on  the  south  or  eastbound  track  of  defendant  near  the 
intersection  of  Washington  Park  Boulevard  and  Cambridge  Ave- 
nue, in  Kansas  City,  Missouri ;  that  said  plaintiff  and  said  truck 
while  on  said  track  became  in  a  position  of  peril  and  danger, 
said  peril  arising  from  danger  of  being  struck  by  the  street 
car  of  defendant  mentioned  in  evidence;  that  said  street  car 
was  proceeding  in  an  eastwardly  direction  toward  said  truck, 
and  that  the  motorman  in  charge  of  said  street  car  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen,  that  said  motor- 
truck and  plaintiff  were  in  such  peril  and  danger,  if  you  so  find, 
of  being  struck  by  said  street  car,  in  time,  by  the  exercise 
of  ordinary  care  in  the  use  of  the  means  at  his  command  to 
have  avoided  injury  to  plaintiff,  either  by  stopping  said  street 
car  or  slackening  its  speed,  and  that  said  motorman  negligently 
and  carelessly  failed  to  do  so,  and  that  as  a  direct  result  of 
said  negligence,  if  any,  said  street  car  ran  into  and  struck  said 
motor-truck,  and  that  plaintiff  was  thereby  injured,  then  your 
verdict  must  be  for  plaintiff.42 

§  3040.    Duty  toward  children. 
District  of  Columbia. 

The  adult  is  held  to  have  a  higher  degree  of  care  to  be 
exercised  than  an  immature  child,  for  the  law  considers,  and 

4 1  Brown  v.  Milwaukee  Elec.  Ry.  30,   98 .  NE  845;   Delta  Elec.  Light, 
&  Light  Co.,  148  Wis  98,  133  NW  Power    &    Mfg.    Co.   v.   Employers* 
589.  Liability  Assur.  Corp.,  103  Miss  255, 

42  Powell  v.  Kansas  City  Rys.  Co.  60   S   213;    Cincinnati   Trac.   Co.   v. 
(Mo),  226  SW  916.  Dorenkemper,  13  OhCirCt(NS)    97, 

See  also  South  Covington  &  C.  22  OCirDec  239;  Champlin  v.  Paw- 
Street  R.  Co.  v.  Eichler,  32  KyL  catuck  Valley  Street  R.  Co.,  33  RI 
1309,  108  SW  329;  Goldstein's  Admr.  572,  82  A  481;  Fisher  v.  Waupaca 
v.  Louisville  Ry.  Co.  (Ky),  115  SW  Elec.  Light  &  Ry.  Co.,  141  Wis  515, 
194;  Mortimer  v.  Daub,  52  IndApp  124  NW  1005. 
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I  tell  you  this  as  a  rule  of  law,  that  in  the  case  of  a  small 
child,  such  as  the  plaintiff  in  this  case,  in  point  of  years, 
at  least  is  not  deemed  to  possess  the  same  degree  of  care  and 
discretion  as  a  person  of  mature  years.  There  is  nothing  very 
magical  or  complicated  about  that  rule  of  law,  for  I  venture 
to  suggest  it  is  the  rule  of  common  sense.  So,  here,  with  respect 
to  the  act  of  this  little  boy  in  crossing  the  street,  whether 
he  came  as  he  claims,  or  whether  he  crossed  the  street  in  the 
manner  the  defendant  claims  he  did.  You  are  to  consider, 
from  the  evidence,  from  his  testimony,  from  all  of  the  evidence 
in  the  case,  whether  that  boy,  then,  as  I  remember  the  testimony, 
between  eight  and  nine  years  of  age,  exercised  that  reasonable 
degree  of  care  and  discretion  that  one  of  his  years  might  be 
deemed,  or  is  deemed,  to  possess,  because  children  vary  in  their 
character  and  quality.  So  that,  when  you  come  to  consider  the 
evidence  in  these  cases,  as  to  whether  this  child  exercised  such 
care  and  discretion,  considering  his  age  and  the  kind  of  child  you 
may  conclude  he  was  at  the  time  this  occurred,  you  will  ask  your- 
selves: Did  he  exercise  that  care  and  discretion  that  he  was 
required  to  exercise  when  undertaking  to  cross  railroad  tracks  ?43 

Minnesota. 

(1)  It  is  the  duty  of  the  motorman  to  keep  a  reasonable  look- 
out for  children  or  others  that  may  be  not  only  on,  but  in  a  dan- 
gerous proximity  to,  the  tracks  in  the  operation  of  the  cars  on  the 
streets ;  and  if  you  find  from  all  the  evidence  that  the  motorman 
in  this  case,  in  the  exercise  of  reasonable  diligence  and  care, 
should  have  seen  the  child  or  children  sufficiently  near  the  track 
to  have  caused  a  man  of  reasonable  prudence  to  believe  that 
the  child  might  be  injured,  then  it  was  the  duty  of  such  motor- 
man to  have  so  operated  said  car  as  to  prevent  the  injury,  or 
such  threatened  injury,  if  the  same  could  have  been  prevented 
by  the  exercise  of  reasonable  care.44 

(2)  What  is  contributory  negligence?    It  is  the  negligence  on 
the  part  of  the  boy  himself.    He  is  charged  with  not  having 
exercised  the  degree  of  care  which  a  reasonably  prudent  boy  of 
his  age  would  have  exercised  under  the  same  or  similar  circum- 
stances.   If  he  did  not  exercise  that  degree  of  care  of  a  boy 
of  his  age,  experience  and  intelligence  and  training  he  would 
be  negligent,  and  if  his  negligence  contributes  to  the  direct  cause 
of  the  accident  then  his  parents  cannot  recover  in  this  case 
regardless  of  what  you  find  the  conduct  of  the  motorman  to  be, 

43  Louis    v.    Washington    Ry.    &  See    also    Hanley    v.    Ft.    Dodge 
Elec.  Co.,  279  F  312.  Light  &  Power  Co.,  IBS  la  326,  107 

44  Gray  v.  St.  Paul  City  R.  Co.,  NW  593, 110  NW  579. 
87  Minn  280,  91  NW  1106. 
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or  the  contribution  he  made  to  the  proximate  cause  of  the  acci- 
dent. 

The  boy  was  required  to  exercise  that  degree  of  care  that 
boys  approaching  six  years  of  age  would  exercise  under  the  same 
or  similar  circumstances.  Children  are  not  held  to  the  degree 
of  care  that  older  people  are  held  to,  but  they  are  merely  held  to 
the  duty  of  exercising  that  degree  of  care  which  children  of 
their  age,  experience  and  training  would  normally  exercise,  and 
the  motorman  was  only  required  to  exercise  that  degree  of  care 
which  a  reasonably  prudent  motorman  would  exercise  under  the 
same  or  similar  circumstances. 

As  to  pedestrians,  the  statute  recites : 

"Every  pedestrian  crossing  a  roadway  at  any  point  other 
than  a  marked  cross-walk  at  an  intersection  shall  yield  the  right- 
of-way  to  all  vehicles  upon  the  roadway/'  And  recites  further : 
"Notwithstanding  the  provisions  of  this  section  every  driver  of 
a  vehicle  shall  exercise  due  care  to  avoid  colliding  with  any 
pedestrian  upon  any  roadway,  and  shall  give  warning  by  sound- 
ing a  horn  when  necessary,  and  shall  exercise  proper  precaution 
upon  observing  any  child  or  any  confused  or  incapacitated  per- 
son upon  the  roadway/'  Where  the  word  "horn"  is  used,  it  does 
not  mean  the  motorman  would  be  excluded  from  the  provision. 
He  is  intended  to  be  included  within  the  provision  of  the  statute. 

The  violation  of  a  statute  such  as  I  have  read,  in  all  civil 
actions,  the  violation  of  any  of  the  provisions  of  this  act  by 
either  or  any  of  the  parties  to  such  action  or  actions  shall  not 
be  negligence  per  se,  but  shall  be  prima  facie  evidence  of  negli- 
gence. That  merely  means  the  violation  of  the  statute  raises  a 
presumption  of  negligence  rather  than  saying  that  it  is  negli- 
gence as  a  matter  of  law,  as  it  was  under  the  old  statute.  It 
still  remains  for  the  party  who  charges  another  with  the  viola- 
tion of  a  statute  to  show  such  violation  (if  it  existed)  was 
the  proximate,  or  contributed  to  the  proximate  cause  of  the 
accident.  It  is  conceivable  that  in  some  instances  the  violation 
of  a  statute  claimed  to  be  negligence  does  not  contribute  to  the 
direct  cause  of  the  accident.  That  is  a  question  which  the  jury 
must  determine ;  whether  or  not,  if  there  is  a  violation  of  any 
of  these  statutes  by  either  party,  such  violation  contributed  to 
the  direct  cause  of  the  accident,  and  the  resulting  injury.45 

Missouri. 

The  law  requires  that  the  defendant's  servants  should  be 
watchful  to  see  that  the  way  is  clear  in  the  direction  in  which 

45  Deach  v.  St.  Paul  City  Ry.  Co., 
215  Minn  171,  9  NW2d  735. 
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the  train  is  going,  and  that  where  they  have  reason  to  anticipate 
the  sudden  and  unexpected  appearance  of  children  upon  or 
approaching  the  track,  they  should  so  manage  the  grip  and 
brakes  of  the  cars  as  to  be  able  to  stop  the  cars  quickly  and 
readily,  should  occasion  require.  If,  therefore,  under  all  the 
circumstances  detailed  in  the  evidence,  you  find  that  there 
was  reason  to  anticipate  the  sudden  and  unexpected  appearance 
of  children  upon  or  approaching  the  track  at  the  intersection 
of  Lemp  Avenue  with  Broadway,  and  you  further  find  that 
defendant's  servants  in  charge  of  its  train  of  cars  were  not  so 
managing  its  grip  and  brakes  as  to  be  able  to  stop  said 
train  quickly,  should  occasion  require,  and  you  further  find 
that  the  death  of  the  plaintiff's  daughter  was  caused  by  the 
failure  of  defendant's  servants  to  so  manage  said  grips  and 
brakes,  then  your  verdict  must  be  for  the  plaintiffs,  unless  you 
should  also  find  from  the  evidence  that  M.  S.,  at  the  time  she 
was  killed  by  defendant's  cars,  was  not  using  that  degree  of 
care  in  going  upon  defendant's  tracks  which,  in  the  ordinary 
experience  of  mankind,  was  to  be  expected  of  a  girl  of  her  age 
and  capacity  under  the  circumstances  shown  in  the  evidence.46 

§  3041.    Injury  to  deaf  persons. 
California. 

A  motorman  who,  exercising  ordinary  care,  is  suddenly  con- 
fronted with  unexpected  danger,  is  required  to  exercise  only 
that  care  which  an  ordinarily  prudent  man  confronted  with 
such  unexpected  danger  would  exercise.  The  very  best  judgment 
or  foresight  is  not  expected  of  him.  If  he  does  what  at  that 
moment  appears  best  to  do,  and  in  so  doing  does  what  an  ordi- 
narily prudent  man  would  have  done,  it  is  all  that  is  required 
of  him,  even  though  it  appears  that,  viewed  in  the  light  of  after- 
acquired  knowledge,  it  might  have  been  better  to  have  done 
something  else.47 

Nebraska. 

A  street  railway  company  and  an  ordinary  pedestrian  have 
equal  and  reciprocal  rights  of  travel  at  the  intersection  of 
streets  in  the  city,  but  each  must  observe  due  care  to  avoid 
accidents,  taking  into  account  the  fact  that  the  street  car  is 
confined  to  the  track,  while  the  pedestrian  has  freedom  of 
movement.  The  pedestrian  should  look  before  he  attempts  to 

46  Schmidt  v.    St.   Louis   R.   Co.,  Co.  v.  Quayle,  95  Va  741,   30  SW 

163  Mo  645,  63  SW  834.  391  *  Richmond  Trac.  Co.  v.  Wilkin- 

See  also  Love  v.  Detroit,  J.  &  C.  son,  101  Va  394,  43  SE  622. 

R.  Co.,  170  Mich  1,  135  NW  963;  47  Bibby  v.  Pacific  Elec.  R.  Co.,  58 

Washington,  A.  &  Mt.  V.  Elec.  Ry.  CalApp  658,  209  P  387. 
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cross  a  street  railway  track,  in  order  to  see  and  avoid  danger. 
The  fact  that  the  decedent  was  deaf  made  it  incumbent  upon 
him  to  be  more  alert  in  the  use  of  his  sight  to  protect  himself 
from  harm.  In  respect  to  these  reciprocal  rights  and  duties 
of  the  parties  you  are  instructed  that  it  was  equally  the  duty 
of  H.  W.  R.  to  look  for  an  approaching  car  and  of  the  motorman 
to  keep  a  lookout  ahead  of  the  car  for  a  pedestrian  who  might 
be  crossing  the  intersection.48 

§  3042.     Injuries  to  animals. 

The  court  instructs  the  jury  that,  inasmuch  as  cattle  are 
not  allowed  to  run  at  large  in  the  city  of  Albuquerque,  the 
defendant  company  was  not  bound  to  anticipate  that  cattle 
would  be  then  on  the  track,  but  it  had  a  right  to  presume  that 
the  track  was  clear  of  cattle.  Although  you  may  believe  from 
the  evidence  that  there  was  contributory  negligence  on  the 
part  of  the  plaintiff  in  the  fact  that  the  cow  was  at  large,  still 
if  you  further  believe  from  the  evidence  that  by  the  exercise 
of  due  care  on  the  part  of  the  defendant,  its  agents  and  servants, 
the  injury  to  the  cow  would  have  been  avoided,  notwithstanding 
the  negligence  of  the  plaintiff,  then  the  plaintiff  has  a  right  to 
recover.49 

§  3043.     Care  toward  frightened  horses. 
Indiana. 

While  it  is  true  that  those  in  charge  of  a  street  car  being 
operated  upon  a  street  car  track  on  and  through  a  public  street 
are  not  required  to  immediately  stop  the  car  upon  seeing  a 
horse  or  team  at  the  side  of  the  street  manifesting  fright, 
nevertheless  it  is  the  duty  of  the  person  operating  such  car 
to  be  constantly  on  the  alert,  and,  if  he  discovers  a  person  so 
situated  that  injury  must  follow  unless  the  car  is  stopped,  it 
is  such  operator's  duty  to  make  all  reasonable  efforts  to  stop 
said  car  and,  if  he  fails  to  do  so,  the  company  will  be  liable 
for  any  and  all  damages  that  may  result.60 

Wisconsin. 

In  respect  to  whether  it  was  negligence  on  the  part  of  the 
motorman  not  to  have  slowed  or  stopped  the  car  in  time  to  have 
prevented  the  collision,  in  effect,  that  it  was  not  the  duty  of  the 
motorman  to  slow  or  stop  the  car  unless,  it  was,  or  would  have 

48  Reynolds  v.   Omaha   &    C.   B.         49  Thompson  v.  Albuquerque  Trac. 
Street  Ry.  Co.,  108  Neb  26,  187  NW      Co.,  15  NMex  407,  110  P  552. 
92.  50  Mortimer  v.  Daub,  52  IndApp 

30,  98  NE  845. 
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been,  reasonably  apparent  to  him,  by  the  exercise  of  ordinary 
care,  that  the  horses  were  liable  to  get  beyond  the  driver's 
control  and  that  there  might  probably  be  a  collision  of  the  team 
with  the  car  unless  it  was  prevented  or  avoided  by  the  motor- 
man's  act.51 

§  3044.    Collision  with  runaway  teams. 

The  defendant  is  not  required  or  compelled  to  construct  a 
street  railway  track  or  tracks  at  the  point  or  place  of  the 
accident,  or  at  any  other  point  or  place,  so  as  to  provide  for 
or  against  runaway  horses,  rigs,  or  teams ;  that  is,  it  is  required 
to  construct  and  maintain  its  road  in  such  condition  only  as 
is  reasonably  safe  for  ordinarily  reasonable  and  prudent  persons 
using  the  streets  at  the  ordinary  and  usual  rate  of  speed  and 
driving  a  reasonably  safe  and  gentle  horse,  allowing  for  the 
disposition  of  an  ordinarily  safe  horse  and  the  ordinary  incidents 
of  caprice  or  fright.52 

§  3045.     Collision  with  fire  truck. 

If  the  jury  find  and  believe  from  the  evidence  that  on  or 
about  December  16,  19 — ,  plaintiff  was  riding  on  the  fire  truck, 
mentioned  in  evidence,  eastwardly  along  Linwood  Boulevard 
as  a  city  fireman,  and  in  response  to  a  fire  alarm;  and  that  as 
said  fire  truck  was  nearing  and  approaching  Prospect  Street 
and  was  so  close  to  Prospect  Street  that  said  fire  truck  could 
not  pass  thereover  if  the  street  car  was  started  and  moved 
across  Linwood  Boulevard;  and  the  northbound  street  car  was 
standing  on  the  south  side  of  Linwood  Boulevard,  and  that 
plaintiff  was  then  in  a  position  of  imminent  danger  and  peril 
from  the  starting  and  moving  forward  of  said  street  car  and 
was  unable  to  cause  said  fire  truck  to  stop  before  reaching  the 
point  of  collision;  and  that  plaintiff  in  approaching  Prospect 
Street  and  in  getting  into  such  peril,  if  any,  was  relying  upon 
the  right-of-way  ordinance  referred  to  in  evidence;  and  that 
the  motorman  of  said  car  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  of  all  the  above  facts  in  time  thereafter 
and  before  the  car  started,  by  the  exercise  of  ordinary  care 
to  have  caused  and  allowed  said  car  to  stand  and  remain  sta- 
tionary and  have  thus  prevented  it  from  moving  across  Linwood, 
and  could  thereby  have  prevented  the  collision;  and  that  such 
motorman  failed  to  so  keep  said  car  stationary,  but  caused 
and  permitted  same  to  start  and  to  move  over  Linwood,  and 

5 !  Scheuer  v.  Manitowoc  &  North-          52  Gray    v.    Washington    Water 
ern  Trac.  Co.,  164  Wis  333,  159  NW      Power  Co.,  30  Wash  665,  71  P  206. 
901. 
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was  thereby  negligent;  and  that  as  a  direct  result  of  such 
negligence,  if  any,  the  fire  truck  collided  with  the  street  car, 
and  plaintiff  was  thereby  injured,  then  your  verdict  must  be 
for  plaintiff.  This  is  so  under  this  instruction  irrespective 
of  all  other  instructions  herein,  even  though  you  should  further 
find  and  believe  from  the  evidence  that  plaintiff  was  negligent 
in  getting  into  such  situation  of  peril,  if  any,  in  the  first 
instance.53 

§  3046.     Collision  with  police  vehicle. 
Missouri. 

Under  said  ordinance  it  was  the  duty  of  the  street  car  motor- 
man  to  yield  the  right-of-way  to  the  patrol  wagon  on  which 
plaintiff  was  riding  in  any  manner  that  by  the  exercise  of  ordi- 
nary care  he  could  yield  the  said  right-of-way,  and  to  bring 
said  street  car  to  a  stop,  if  necessary,  in  order  to  yield  said 
right-of-way;  and  if  you  find  from  the  evidence  in  this  case 
that  said  motorman  negligently  neglected  to  yield  said  right- 
of-way  as  hereinbefore  mentioned,  and  if  you  also  find  that  as 
a  direct  result  of  such  negligence  the  collision  between  the 
police  patrol  and  the  street  car  mentioned  in  evidence  was 
caused,  and  that  plaintiff  was  in  the  exercise  of  such  care  for 
his  own  safety  as  could  be  ordinarily  exercised  by  a  reasonably 
prudent  person  under  the  same  or  similar  circumstances,  then 
your  verdict  must  be  for  plaintiff.54 

Ohio. 

If  you  find  that  the  proximate  cause  of  the  collision  was  the 
operation  of  the  police  patrol  through  the  intersection  at  Fourth 
and  Plum  Streets  against  red  or  amber  lights,  and  not  through 
any  carelessness  or  negligence  on  the  part  of  the  defendant, 
then  the  plaintiff  cannot  recover  and  your  verdict  must  be  for 
the  defendant.55 

§  3047.     Collision  with  automobile  generally. 
Indiana. 

It  is  the  duty  of  a  person  operating  an  automobile  on  the 
public  streets  of  a  city,  when  approaching  a  public  crossing, 
to  have  his  automobile  under  control,  and  to  use  ordinary  care 

53  Swinehart  v.  Kansas  City  Rys.  B4  Hogan  v.  Kansas  City  Public 
Co.  (MoApp),  233  SW  59.  Service  Co.,  322  Mo  1103,  19  SW2d 

See  also  Duffy  v.  Kansas  City  Rys.      707,  65  ALR  129. 

Co.  (MoApp),  217  SW  883.  **  Cincinnati    Street    R.    Co.    v. 

Bartsch,    50    OhApp    464,    198    NE 
636. 
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to  prevent  coining  into  contact  or  collision  with  any  other 
person,  street  car  or  vehicle,  and  if  you  find  that  plaintiff  was 
driving  his  automobile  on  Alabama  Street  in  the  city  of  Indi- 
anapolis, Approaching  Virginia  Avenue,  and  as  he  approached 
the  crossing  of  said  street  he  negligently  failed  and  neglected 
to  have  his  car  under  control  in  such  a  way  as  would  be  re- 
quired by  the  use  of  ordinary  care,  under  the  circumstances,  to 
prevent  his  coming  into  collision  with  the  street  car  upon  Vir- 
ginia Avenue,  and  that  his  neglect  to  have  such  automobile 
under  such  control  at  such  time,  contributed  proximately  to  his 
own  injury  complained  of,  then  he  cannot  recover  for  such 
injury,  and  you  must  find  for  the  defendant,  B.  G.  Traction  Com- 
pany.56 

Pennsylvania. 

The  driver  of  a  motor  vehicle  is  not  warranted  in  assuming 
that  if  he  is  the  first  to  reach  the  crossing  he  may  go  across 
.and  leave  to  the  motorman  of  an  approaching  street  car  the 
entire  duty  of  vigilance  in  order  to  avoid  collision.  The  rule  as 
to  street  cars  and  automobiles  at  intersections  does  not  contem- 
plate a  race  between  them  to  see  which  can  get  across  first.57 

§  3048.    Injuries  at  intersections  and  crossings. 
California. 

While  street  cars  must  run  upon  the  tracks  provided  for 
them,  they  have  no  absolute  or  pre-eminent  right-of-way  over 
intersections,  but  must  use  the  same  with  due  regard  to  the 
safety  and  rights  of  the  general  public.58 

Indiana. 

It  may  be  stated  in  general  that  it  is  the  duty  of  the  drivers 
of  motor  vehicles  and  the  operators  of  street  cars  in  approach- 
ing street  intersections  to  exercise  ordinary  care,  to  use  that 

56  Hartman  v.  Beech.  Grove  Trac.          S7  Hisak  v.  Lehigh  Valley  Transit 

Co.,"  Circuit  Court,  Marion  County,  Co.,  360  Pa  1,  59  A2d  900. 
Indiana,  No.  40714.  In  the  case  cited  judgment  on  ver- 

See  also  Alberts  v.  Lytle,  1  Cal  diet  for  plaintiff  motorist  was  re- 

App2d    682,   37   P2d   705;    Mills  v.  versed  and  case  remanded  for  new 

Michigan  Elec.  R.  Co.,  237  Mich  393,  trial  on  account  of  error  in  giving 

212  NW  75;  Sethman  v.  Union  Depot  an  erroneous  instruction  contradic- 

Bridge  &  Terminal  R.  Co.,  203  Mo  tory  to  the  foregoing,  although  the 

App   381,  218  SW  879;   Mahany  v.  substance  of  the  foregoing  instruc- 

Kansas  City  Rys.  Co.,  286  Mo  601,  tion  was  also  given,  and  approved. 
228    SW   821;    Bryant   v.    Bingham          *e  Alberts   v.   Lytle,   1   CalApp2d 

Stage  Line,  60  Utah  299,  208  P  541;  682,  37  P2d  705. 
Virginia  Ry.  &  Power  Co.  v.  Wellons, 
133  Va  350,  112  SE  843. 
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degree  of  care  which  a  reasonably  prudent  person  would  exer- 
cise under  the  same  circumstances,  considering  the  nature  and 
extent  of  the  traffic  and  all  the  surrounding  circumstances  and 
conditions.59 

Michigan. 

If  you  find  that  to  be  the  fact,  that  the  car  was  only  100 
feet  away  when  the  plaintiff  approached  the  intersection  where 
she  could  see  it,  then  if  she  attempted  to  cross  the  street,  I 
charge  you  as  a  matter  of  law  that  she  is  guilty  of  negligence, 
because  she  would  not  be  justified  in  attempting  to  cross  the 
street  if  the  street  car  was  not  any  farther  back  than  the  alley 
or  100  feet.60 

Utah. 

The  right  of  precedence  at  a  crossing,  whether  given  by  law 
or  established  by  custom,  has  no  proper  application  except 
where  the  travelers  or  vehicles  on  intersecting  streets  approach 
the  crossing  so  nearly  at  the  same  time,  at  such  rates  of  speed, 
that  if  both  proceeded,  each  without  regard  to  the  other,  a 
collision  or  interference  between  them  is  reasonably  to  be  ap- 
prehended; in  such  a  case  it  is  the  right  of  the  one  having 
the  precedence  to  continue  his  course,  and  it  is  the  duty  of  the 
other  to  yield  him  that  right-of-way. 

But  in  this  case  the  negligence  of  the  driver  of  the  auto- 
mobile, if  any,  is  not  to  be  charged  against  or  imputed  to  the 
plaintiff,  and  if  you  find  negligence  on  the  part  of  such  driver 
of  the  automobile,  and  further  find  negligence  on  the  part  of 
the  operator  of  the  street  car  of  the  defendant  traction  com- 
pany, and  that  the  combined  negligence  of  the  driver  of  the 
automobile  and  of  the  defendant  street  car  company  caused 
the  accident,  then  you  will  find  against  both  of  the  defendants 
and  in  favor  of  the  plaintiff.6 ' 

Washington. 

It  is  not  necessarily  negligence  for  a  driver  of  an  automobile 
truck  to  attempt  to  cross  over  a  street  car  track  at  a  crossing 
in  face  of  an  approaching  car,  if  under  all  the  circumstances  a 
reasonably  careful  driver  would  be  justified  in  believing  that 
he  could  pass  over  in  safety,  relying  on  the  duty  that  both 
he  and  those  in  charge  of  the  street  car  must  act  with  reason- 
able regard  to  the  rights  of  others.62 

89  Smith  v.  Mills,  98  IndApp  543,  «•  Bryant  v.  Bingham  Stage  Line, 

185  NE  327.  60  Utah  299,  208  P  541. 

60  Hutton  v.  Michigan  R.  Co.,  220  62  Beeman  v.  Tacoma  Ry.  &  Power 

Mich  1,  189  NW  884.  Co.,  112  Wash  164,  191  P  813. 
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§  3049.    Right-of-way  between  intersections. 

An  ordinance  has  been  introduced  in  this  case  which  pro- 
vides as  follows,  to  wit:  "Street  cars  shall  have  the  right-of- 
way  over  all  other  traffic  between  cross  streets.  The  driver 
of  any  vehicle  upon  the  track  in  front  of  a  street  car,  upon 
the  signal  of  the  driver  of  the  street  car,  shall  turn  out." 

I  instruct  you  that  this  ordinance  was  binding  upon  the 
plaintiff,  and  if  you  find  from  the  evidence  that  he  violated 
such  ordinance,  then  I  instruct  you  that  the  violation  of  said 
ordinance  was  negligence,  and  if  such  negligence  proximately 
contributed  to  the  injury  of  the  plaintiff,  he  cannot  recover 
in  this  case  and  you  should  find  for  the  defendant.63 

§  3050.    Acts  in  emergencies. 

If  a  sudden  emergency  was  presented  to  the  motorman,  by 
reason  of  the  action  of  the  plaintiff  in  running  toward  the  car 
track,  and  if  on  that  account  he  was  suddenly  confronted  with 
the  choice  of  ringing  the  gong  or  dropping  the  fender,  and  had 
no  time  before  striking  the  plaintiff  to  do  both,  then  and  in 
that  event  he  cannot  be  found  negligent  by  reason  of  his  choice 
in  ringing  the  gong  rather  than  attempting  to  drop  the  fender.64 

§  3051.     Care  at  railroad  crossing. 

It  was  the  duty  of  the  motorman  on  approaching  each  of 
the  separate  tracks  of  the  railway  company  to  look  and  listen 
before  proceeding  with  his  street  car  upon  said  track,  and 
if  you  find  his  failure  to  perform  this  duty  directly  contributed 
to  cause  the  collision  between  the  street  car  and  the  locomotive 
and  the  injury  to  the  plaintiff,  then  the  defendant,  the  traction 
company,  is  liable  in  this  case,  and  it  will  be  your  duty  to  find  a 
verdict  for  the  plaintiff. 

*     *     * 

From  all  the  evidence,  including  the  rule  of  the  company 
which  orders  that  when  passing  standing  cars  the  gong  must 
be  rung  and  the  cars  must  be  under  complete  control,  you 
must  further  determine  whether  the  servants  of  the  company 
used  ordinary  care  in  approaching  said  crossing.65 

63  Greenspan  v.   Indianapolis   St.          65  Cincinnati,  D.  &  T.  Trac.  Co.  v. 
R.  Co.,  Circuit  Court,  Marion  Coun-      Holbrock,  12  OhCirCt(NS)   234,  22 
ty,  Indiana,  No.  32543.  OhCirDec  724. 

64  Moran  v.  Omaha  &  C.  B.  Street 
R.  Co.,  108  Neb  788,  189  NW  287. 
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§  3052.    Tracks  above  street  grade. 

The  plaintiff  says  that,  at  the  point  of  this  corner  where 
the  plaintiff  crossed  over,  the  rails  of  the  defendant  company 
had  either  been  put  or  left  by  defendant  two  or  three  inches  above, 
the  surface  of  the  street,  and  that  that  height  was  a  dangerous 
height,  and  made  the  crossing  by  a  careful  man  dangerous, 
and,  in  fact,  did  cause  a  careful  man  a  severe  injury  as  he 
crossed.  The  defendant  answers  that,  first,  by  saying  it  is  not 
true,  and  the  rails  were  not  anywhere  near  so  high,  that  they 
were  not  so  high  as  to  make  it  at  all  dangerous  for  a  careful 
man  to  cross  the  street ;  and  defendant  says  further — and  that  is 
a  point  made  to  me  as  judge — that  no  matter  whether  defend- 
ant's rails  were  above  or  below  the  street,  that  if  defendant  put 
its  rails  upon  the  grade  in  the  first  place,  defendant  is  protected 
and  the  fault  in  the  difference  in  the  elevation  of  the  rails  and 
the  street  is  the  fault  of  the  city  of  Lewiston.  I  will  only  trouble 
you  with  the  facts,  gentlemen.  Now  I  am  going  to  give  you  this 
rule:  The  railroad  company,  under  the  evidence  in  this  case, 
was  not  bound,  as  a  whole,  to  keep  that  street  in  repair.  Defend- 
ant was  not  bound  to  keep  it  in  such  repair  as  keeping  the  space 
between  the  rails  even.  Defendant  did  not  assume  the  duty  of 
keeping  the  street  or  any  part  of  it  in  repair.  That  duty  was 
left  upon  the  city  of  Lewiston,  so  far  as  the  repairs  of  the 
street  were  concerned.  But  I  say  further  to  you  that  the  rail- 
road company,  coming  into  that  street,  rightfully  putting  down 
tracks  to  accommodate  its  cars,  was  bound  to  so  construct 
and  maintain  its  tracks  that  the  travel  upon  that  street,  with 
or  without  a  team,  could  cross  those  tracks  safely,  with  the 
exercise  of  reasonable,  ordinary  care.  Defendant  was  not  bound 
to  so  construct  them  or  maintain  them  that  a  careless  man,  an 
unthinking  man,  a  negligent  man,  could  cross  in  safety.  Defend- 
ant was  not  bound,  as  to  the  general  public,  to  guard  against 
every  man's  thoughtlessness.  But  I  repeat  that  it  was  defend- 
ant's duty  to  so  construct  and  maintain  its  tracks  that  a  careful 
man,  in  the  exercise  of  ordinary  care  and  watchfulness,  could 
go  across  those  rails  with  safety.  Now,  that  may  include  sink- 
ing the  rails  to  the  grade  of  the  street  nearly  or  quite,  or  it 
may  include  the  matter  of  approaches ;  so  that  defendant  was 
under  a  duty  to  so  arrange  it  that  a  man  could  get  over  without 
hitting  against  the  rails  to  any  serious  inconvenience.  Putting 
it  generally,  defendant  was  bound  to  keep  its  tracks  in  such 
condition  that  a  person  could  safely  cross  by  exercising  ordinary 
care.66 

66  Bangs  v.  Lewiston  &  A.  Horse         See  also  Gray  v.  Washington  Wa- 
ll. Co.,  89  Me  194,  36  A  73.  ter  Power  Co.,  30  Wash  665,  71  P 

206. 
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§  3053.    Snow  and  ice  on  tracks. 

The  defendant  railway  company  was  entitled,  under  its 
charter,  and  the  orders  made  by  the  board  of  supervisors  of 
Elizabeth  City  County,  to  the  use  of  the  bed  of  Mellen  Street 
for  the  purposes  of  a  street  railway;  and,  if  its  tracks  were 
covered  with  snow,  it  had  the  right  to  remove  it  therefrom, 
provided  that  in  doing  so  it  exercised  ordinary  care  and  pru- 
dence. And  where  the  snow  might  reasonably  have  been  de- 
posited so  as  not  to  obstruct  the  way  of  pedestrians  passing 
from  one  side  of  the  street  to  the  other  at  street  crossings,  the 
depositing  of  snow  at  such  points  so  as  to  create  an  obstruction 
is  a  negligent  act. 

*     *     * 

The  court  instructs  the  jury  that  though  they  may  be- 
lieve from  the  evidence  that  the  plaintiff,  M.  E.  B.,  saw  the 
heap  of  snow  alleged  to  have  been  piled  or  thrown  up  by  the 
defendant  company,  and  knew  that  it  was  of  a  dangerous  charac- 
ter, her  attempt  to  cross  the  same  is  not  contributory  negli- 
gence, provided  that,  under  all  the  facts  and  circumstances 
of  this  case,  in  making  such  attempt  she  was  exercising  such 
due  and  reasonable  care  as  persons  of  ordinary  prudence  would 
exercise  under  the  same  or  similar  circumstances.67 

§  3054.    Wanton  injuries. 

Wilful  injury  exists  where  there  is  a  purpose  on  the  part 
of  the  party  complained  of  to  inflict  the  injury.  Wanton 
injury  does  not  necessarily  include  any  design  or  purpose  to 
injure  any  one;  but  if  the  person  in  charge  of  the  car,  which 
is  being  operated  and  run  along  a  public  street,  knows  that  to 
run  the  car  without  stopping  is  liable  to  injure  a  person  in 
front  of  the  car,  and  if  he  is  conscious  of  his  conduct  at  the 
time,  and  continues  to  run  the  car  with  a  reckless  indifference 
to  consequences,  without  making  proper  efforts  to  stop  it,  or 
without  using  the  means  at  hand  to  stop  it,  and  prevent  the 
collision,  that  would  constitute  wantonness,  if  the  act  or  omis- 
sion to  act  was  the  proximate  cause  of  the  injury.  In  wilful 
injury  there  must  be  design  or  purpose;  whereas,  to  constitute 
wanton  injury,  there  need  not  be  a  design  to  injure,  but  a  reck- 
less indifference  to  consequences,  knowing  at  the  time  that 
the  doing  of  certain  acts,  or  failure  to  do  certain  acts,  would 
result  in  personal  injury  or  death,  and  he  consciously  does  the 
act,  or  consciously  fails  to  act,  and  such  act,  or  failure  to  act, 

67  Newport  News  &  0.  P.  R.  & 
Elec.  Co.  v.  Bradford,  100  Va  231, 
40  SE  900. 
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results  in  injury  or  death,  that  would  constitute  wantonness, 
if  that  act  or  failure  to  act  was  the  proximate  cause  of  the 

injury. 

*  *     * 

It  is  not  necessary  to  recovery  by  plaintiff  under  either 
the  first  or  the  second  count  of  the  complaint  that  the  motor- 
man  should  have  had  any  actual  desire  to  injure  N.  or  anyone 

else. 

*  *     * 

Even  if  N.  was  guilty  of  negligence  which  proximately 
helped  to  cause  his  injury,  then  plaintiff  would  be  entitled  to 
a  verdict  if  the  jury  are  reasonably  satisfied  from  the  evidence 
that  the  second  count  is  true,  and,  to  prove  the  second  count, 
it  is  not  necessary  to  prove  that  the  motorman  had  any  actual 
intent  to  injure  N.  or  anyone  else.68 

§  3055.  Burden  of  proof;  inference  of  negligence  from  proof  of 
accident  or  collision  and  resulting  injury;  res  ipsa 
loquitur. 

Georgia. 

If  the  plaintiff  shows  by  a  preponderance,  of  the  evidence 
that  her  husband  was  injured,  that  is  to  say,  that  he  was  in- 
jured and  died  from  the  effects  of  the  injuries  or  was  killed  by 
the  running  of  the  car  of  the  defendant  under  any  of  the  cir- 
cumstances alleged  in  the  petition  as  negligence,  then  a  pre- 
sumption against  the  company  would  arise,  and  the  burden  would 
be  upon  the  defendant  to  show  that  its  agents  exercised  all 
ordinary  and  reasonable  diligence. 

*  *     * 

When  personal  injury  is  shown  to  have  been  done  by  the 
cars  of  a  railroad  company,  the  presumption  is  against  the 
company,  but  it  may  defeat  a  recovery  by  establishing,  by  a 
preponderance  of  the  evidence,  either  of  the  following  defenses : 
That  its  agents  have  exercised  all  ordinary  care  and  reasonable 
care  and  diligence  to  avoid  the  injury;  that  the  damage  was 
caused  by  the  negligence  of  the  person  injured;  that  he  con- 
sented to  it ;  or  that  the  person  injured,  by  the  use  of  ordinary 
care,  could  have  avoided  the  injury  to  himself,  although  caused 
by  the  defendant's  negligence.69 

Mississippi. 

Before  the  plaintiff  can  recover  it  must  prove  by  a  preponder- 
ance of  the  evidence  that  the  automobile  in  question  was  injured 

68  Birmingham  Ry.,  Light  &  Pow-         69  Murphy  v.  Georgia  Ry.  &  Pow- 
er Co.  v.  Drennen,  175  Ala  338,  57  S      er  Co.,  146  Ga  297,  91  SE  108 
876,  AnnCas  1914C,  1037. 
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by  the  negligence  of  the  defendant's  motorman  in  charge  of  the 
car. 

*     *     * 

In  case  of  a  collision  between  a  street  car  and  an  automo- 
bile there  is  no  presumption  that  it  was  caused  by  the  negli- 
gence ^of  either  the  driver  of  the  automobile  or  the  person 
operating  the  street  car,  but  the  question  of  negligence  is  a  mat- 
ter of  proof  7° 

Ohio. 

Now,  ladies  and  gentlemen,  you  will  examine  the  evidence  in 
the  case  and  determine  under  the  burden  of  proof  which  I  will 
later  explain  to  you  whether  the  defendant  was  negligent  as 
that  term  has  been  defined,  in  any  one  or  more  respects  as 
claimed  by  the  plaintiff.  If  you  find  that  the  defendant  was 
negligent  in  one  or  more  of  such  respects  by  the  degree  of  proof 
which  I  will  explain,  then  you  must  determine  whether  any 
such  negligence  was  the  proximate  cause  of  any  injury  or  damage 
to  the  plaintiff  as  I  have  explained  that  term  to  you  and  de- 
fined it. 

Now,  the  mere  fact  that  a  collision  occurred  up  there  on  this 
occasion,  the  mere  fact  that  the  plaintiff  may  have  been  injured 
as  a  result  of  such  collision,  does  not  give  the  plaintiff  the  right 
to  recover  from  the  defendant.  He  must  support  these  claims. 
He  must  show  that  the  defendant  was  negligent,  and  if  he  does 
show  that  it  was  negligent  in  some  respect  as  he  claims,  that 
such  negligence  was  the  proximate  cause  of  his  injuries,  such 
as  he  may  have  sustained.  Now,  this  burden  is  that  he  prove 
those  claims  of  negligence,  or  one  of  them,  and  proximate  cause, 
by  a  preponderance  of  the  evidence,  and  by  a  preponderance  of 
the  evidence,  is  meant  the  greater  weight  of  the  evidence.  It 
does  not  necessarily  mean  that  he  is  required  to  have  the  greater 
number  of  witnesses.  It  does  mean  that  the  jurors,  after  con- 
sidering all  of  the  evidence,  before  the  plaintiff  can  recover, 
must  find  that  the  evidence  in  support  of  his  claim  outweights  in 
some  degree  the  evidence  which  is  contrary  to  his  claim,  as  to  at 
least  one  of  his  claims  of  negligence.  If  the  evidence  as  to  all  of 
his  claims  is  equally  balanced,  then  he  cannot  recover  from  the 
defendant  and  your  verdict  should  be  for  the  defendant.  If  you 
find  that  the  evidence  as  to  any  one  or  more  of  his  claims  is 
equally  balanced,  then,  as  to  such  claim  or  claims  he  has  failed 

70  Delta  Elec.  Light,  Power  & 
Mfg.  Co.  v.  Employers'  Liability 
Assur.  Corp.,  103  Miss  255,  60  S  213. 
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to  sustain  the  burden  of  proof  by  the  preponderance  of  the  evi- 
dence. 

*     *     * 

Now  these  issues  of  fact  may  be  briefly  stated  to  be 

that  is  you  must  decide  these  issues  which  I  will  state  in  brief ; 
first,  was  the  defendant  company  negligent  in  any  respect  as 
claimed  by  the  plaintiff,  in  any  one  or  more  of  the  respects 
claimed  by  the  plaintiff?  Secondly,  if  you  find  that  the  defend- 
ant company  was  negligent  in  any  one  or  more  of  the  respects 
as  claimed  by  the  plaintiff  whether  such  negligence  was  the 
proximate  cause  of  any  injuries  or  damages  to  the  plaintiff  as 
he  claims/1 

§3056.    Contributory  negligence  generally. 

Indiana. 

(1)  The  law  of  this  state  does  not  recognize  the  doctrine  of 
comparative  negligence,  and  you  are  not,  therefore,  permitted  in 
arriving  at  your  verdict,  to  compare  the  alleged  negligence  of 
the  defendant  with  negligence  of  the  plaintiff,  if  any  is  shown. 
The  law  in  our  state  is  that,  even  if  you  find  the  defendant  guilty 
of  negligence  in  the  manner  charged  in  the  complaint,  and  if  you 
should  further  find  from  the  evidence  that  the  plaintiff  did  not 
himself  exercise  reasonable  care  to  avoid  the  injury  complained 
of,  and  that  by  reason  of  his  failure  to  exercise  such  care  he 
proximately  contributed,  in  some  degree,  to  the  injury  sustained, 
then  he  cannot  recover  in  this  action,  and  your  verdict  should  be 
for  the  defendant.72 

(2)  The  presence  of  street  car  or  interurban  tracks  in  close 
proximity  to  where  the  plaintiff  was  working  was  of  itself  a 
warning  to  him  of  the  usual  and  ordinary  danger  which  ordi- 
narily exists  on  or  near  such  tracks,  and  if  he  knew  of  the  pres- 
ence of  such  tracks,  he  was  charged  with  the  knowledge  of  the 
fact  that  cars  were  likely  to  pass  over  the  same  at  any  time. 
He  was  also  charged  with  the  duty  of  taking  the  necessary  pre- 
cautions which  a  reasonably  prudent  person  so  situated  would 

7 '  Kunkel  v.  Cincinnati  Street  Ry.  instruction  objected  to  has  been  re- 
Co.,  82  OhApp  341,  80  NE2d  442.  vised  in  the  foregoing  excerpt. 

In  the  case  cited,  judgment  for         72  Overman  v.  Beech  Grove  Trac. 

the  defendant  was  affirmed.    While  Co.,  Circuit  Court,  Marion  County, 

the   plaintiff   claimed   error   in  this  Indiana,  No.  39709. 
part  of  the  court's  charge.  See  also  Jaffe  v.  Birmingham  Ry., 

"If  the  evidence  as  to  his  claims,  Light  &  Power  Co.,  166  Ala  572,  52 

or  any  of  them,  is  equally  balanced,  S   311;    Flanagan   v.    Chicago    City 

then  he  cannot  recover  *    *   *."  It  R.  Co.,  243  111  456,  90  NE  688;  Indi- 

was  held  that  error  was  cured  by  ana  Union  Trac.  Co.  v.  Schwinge,  46 

later  instructions.  That  part  of  the  IndApp  525,  93  NE  35. 
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take  to  guard  against  accidents,  and  if  you  find  that  in  working 
on  or  near  said  interurban  tracks,  plaintiff  failed  to  discover  the 
approach  of  said  car  for  the  reason  that  he  failed  to  exercise 
reasonable  care  in  an  effort  to  discover  the  approach  of  said  car, 
and  by  reason  of  such  failure  remained  on  or  near  said  tracks  or 
moved  or  stepped  into  such  close  proximity  thereto  as  to  be 
struck  by  an  approaching  car,  and  if  the  plaintiff  had  exercised 
reasonable  care  under  the  circumstances  for  his  own  protection, 
he  would  not  have  been  so  struck  by  said  car,  then  the  plaintiff 
would  not  be  entitled  to  recover  a  verdict  at  your  hands  and  you 
should  find  for  the  defendant.73 

Michigan. 

Now,  in  that  connection  it  is  the  law  that  before  you  start 
across  the  street  you  must  look  to  see  if  you  can  do  so  in  safety, 
but  having  started  on  a  green  light  and  having  looked  to  make 
sure,  whether  you  can  cross  in  safety,  and  then  having  started 
to  cross  on  the  green  light,  it  becomes  a  question  of  fact  for  the 
jury  to  determine,  whether  if  the  light  is  still  green  at  the  time 
of  the  accident,  whether  or  not  an  ordinary,  prudent  person 
would  have  looked  again  to  the  south  to  see  where  the  streetcar 
was.  That  becomes  a  question  of  fact  for  the  jury.  *  *  * 

If  you  find,  as  I  say,  that  she  started  on  the  green  light ;  that 
she  (plaintiff)  started  to  cross,  she  looked  and  saw  the  streetcar 
slowing  down,  and  I  think  all  of  the  testimony,  is  that  the  street- 
car stopped,  the  streetcar  conductor  himself  said  he  stopped,  and 
she  looked  and  saw  the  streetcar  slowing  down,  she  started  on 
the  green  light,  the  light  was  green,  then  it  is  up  to  the  jury  to 
determine  as  a  matter  of  fact  what  the  ordinary,  prudent  person 
would  have  done  under  those  circumstances.  Would  he  have 
looked  again  or  relied  on  the  green  light  and  proceeded  across 
without  looking  again.74 

73  Skinner  v.  Brady,  Circuit  Court,  Mfg.    Co.    v.    Employers'    Liability 

Marion  County,  Indiana,  No.  42338.  Assur.  Corp.,  103  Miss  255,  60  S  213; 

See  91  IndApp  208,  170  NE  617.  Schmidt  v.  St.  Louis  R.  Co.,  163  Mo 

See  also  Stanley  v.  Cedar  Rapids  645,  63  SW  834;  Powell  v.  Kansas 

&  M.  C.  R.  Co.,  119  la  526,  93  NW  City  Rys.  Co.   (Mo),  226  SW  016; 

489;  Dow  v.  Des  Moines  City  R.  Co.,  Texas   Elec.  Ry.  v.   Gouts    (TexCiv 

148  la  429,  126  NW  918;  South  Cov-  App),  250  SW  266;  Ross  v.  Marshall 

ington  &  C.  Street  R.  Co.  v.  Eichler,  Trac.    Co.    (TexCivApp),    256    SW 

32  KyL  1309,  108  SW  329;  Thurman  638;  Washington,  A.  &  Mt.  V.  Elee. 

v.  Kentucky  Trac.  &  Terminal  Co.,  Ry.   Co.  v.   Quayle,  95  Va  741,  30 

218  Ky  594,  291  SW  1037;  Green  v.  SW  391. 

Detroit  United  Ry.,  218  Mich  59,  187  74Barron    v.    Detroit,    348    Mich 

NW  302;  Delta  Elec.  Light,  Power  &  213,  82  NW2d  463. 
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Pennsylvania. 

If  it  is  your  decision  that  there  was  negligence  upon  the  part 
of  Mr.  V.  (one  of  the  plaintiffs),  either  alone  or  in  concurrence 
with  negligence  upon  the  part  of  the  motorman,  [which  con- 
tributed to  the  collision]  that  bars  Mr.  V.'s  right  to  a  verdict  in 
his  favor  against  the  defendant,  because  under  the  law  of  Penn- 
sylvania in  this  type  of  case,  while  there  is  no  burden  of  proof 
on  the  plaintiff  to  disprove  contributory  negligence,  if,  in  making 
out  his  case,  or  if  from  the  evidence  in  the  case,  a  jury  decides 
that  the  plaintiff  himself  was  careless  or  negligent  [contributing 
to  his  injury],  that  means  he  can't  win  and  cannot  recover  a 
favorable  verdict  at  your  hands.  His  case  must  be  free  from 
any  negligence  on  his  part  which  contributed  to  the  happening 
of  the  collision.  *  *  *  The  law  is,  generally,  that  a  plaintiff 
cannot  have  a  favorable  verdict  if  the  jury  decides  that  the 
plaintiff  himself  or  herself  was  guilty  of  any  negligence  which 
contributed  to  the  happening  of  the  collision  and  the  resulting 
damage.75 

Wisconsin. 

As  to  this  question  you  are  instructed  that  the  burden  of  proof 
is  upon  the  defendant  street  railway  company.  It  was  also  the 
duty  of  plaintiff's  driver  to  exercise  care  in  the  operation  of  its 
truck  while  attempting  to  cross  the  defendant's  street-car  tracks 
in  advance  of  the  street  car  which  he  knew  was  approaching. 
Due  care  in  approaching  a  railroad  track  can  only  be  satisfied  by 
the  full  use  of  the  senses  of  sight  and  hearing  at  the  last  moment 
of  opportunity  before  passing  the  line  between  safety  and  peril. 

A  person  desiring  to  cross  a  street-car  track  in  advance  of  an 
approaching  car  has  the  right-of-way  if,  calculating  reasonably 
from  the  standpoint  of  a  person  of  ordinary  care  and  intelligence 
so  circumstanced,  he  has  sufficient  time,  proceeding  reasonably, 
to  clear  the  track  without  interfering  with  the  movement  of  the 
car  to  and  past  the  point  of  crossing,  assuming  that  if  it  is 
moving  at  a  reasonable  and  lawful  rate  of  speed.  If  a  person, 
exercising  his  judgment  as  indicated,  attempts  to  cross  the  track, 
and  it  turns  out  that  he  has  miscalculated,  he  cannot  be  held 
guilty  of  a  breach  of  duty  to  exercise  ordinary  care.  If,  in  the 
circumstances  stated,  other  than  the  speed  of  the  car,  the  car 
is  approaching  at  an  unlawful  rate  of  speed,  and  it  is  observable 
by  the  person  about  to  cross  the  track,  by  the  exercise  of  ordi- 
nary care,  he  must  take  that  into  consideration  in  determining 
whether  there  is  time  to  safely  clear  the  track,  the  duty  to 

75Voitasefski  v.  Pittsburgh  Rys.  That  part  of  the  instruction  in 
Co.,  363  Pa  220,  69'  A2d  370.  brackets  has  been  supplied. 
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exercise  ordinary  care  for  his  own  protection  not  being  excused 
by  the  fault  of  anybody  else. 

Also,  in  connection  with  this  question,  you  will  consider 
whether  or  not  there  was  present  or  absent  the  sign  with  the 
word  "Stop"  thereon  suspended  from  the  guy  wire  immediately 
east  of  the  intersection  where  this  collision  occurred,  as  a  direc- 
tion to  the  defendant's  motorman  to  bring  his  car  to  a  stop 
before  crossing  the  street  upon  which  plaintiff's  truck  was  being 
operated.  You  will  also  consider  the  fact  as  to  whether  or  not 
the  defendant's  cars  approaching  this  intersection  from  the  east 
customarily  stopped  immediately  east  of  Fifty-first  Avenue  upon 
which  plaintiff's  truck  was  being  operated  before  crossing  such 
highway. 

Travelers  in  approaching  a  highway  do  not  act  with  mathe- 
matical precision  and  are  held  to  no  higher  degree  of  care  than 
that  exercised  by  the  great  mass  of  mankind  under  the  same 
or  similar  circumstances.  While  the  plaintiff's  truck  driver  in 
this  case  might  not  rely  upon  the  fact,  if  it  existed,  that  west- 
bound cars  customarily  stopped  east  of  Fifty-first  Avenue  before 
attempting  to  cross  such  street  as  an  absolute  assurance  of 
safety,  and  proceed  without  regard  to  his  own  safety,  still  such 
custom  on  the  part  of  the  defendant's  servants  in  stopping  their 
cars,  if  such  custom  existed,  is  nevertheless  a  factor  to  be  con- 
sidered in  determining  whether  or  not  the  plaintiff's  truck  driver 
was  at  the  time  in  the  exercise  of  ordinary  care. 

In  determining  upon  your  answer  to  this  question,  you  will 
consider  all  the  facts  and  circumstances  as  they  have  been  made 
to  appear  upon  this  trial  showing  the  manner  and  the  speed  with 
which  the  plaintiff's  truck  and  the  defendant's  street  car  ap- 
proached the  point  of  collision  and  the  observation  which  plain- 
tiff's driver  made  to  ascertain  the  movement  of  defendant's 
street  car.  If,  in  the  light  of  all  the  evidence  and  the  instruc- 
tions I  have  given  you,  you  find  and  believe  that  the  plaintiff's 
truck  driver  failed  to  exercise  ordinary  care  in  the  operation  of 
his  truck  and  that  his  failure  so  to  do  proximately  contributed  to 
produce  the  collision,  you  will  then  answer  this  question  "Yes." 
On  the  other  hand,  if  you  find  and  believe  that  the  plaintiff's 
driver  did  exercise  ordinary  care  in  the  operation  of  his  truck 
you  will  then  answer  this  question  "No."76 

§  3057.     Contributory  negligence  as  proximate  cause. 

Even  though  you  may  believe  from  the  evidence  that  the 
driver  of  the  automobile  was  guilty  of  negligence,  yet  if  you 

76  Avery  Co.  v.  Milwaukee  Elec. 
Ry.  &  Light  Co.,  177  Wis  484,  188 
NW  649. 
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further  believe  from  the  evidence  that  before  the  accident 
occurred  the  motorman  in  charge  of  the  street  car  of  the  V. 
Railway  &  Power  Company  ran  his  car  into  the  automobile  as  the 
result  on  his  part  of  some  act  of  negligence  charged  in  the 
declaration,  and  that  this  was  the  proximate  and  immediate  cause 
of  the  accident,  then  the  V.  Railway  &  Power  Company  is  alone 
responsible  for  the  accident,  even  though  you  may  believe  from 
the  evidence  that  the  accident  could  not  have  occurred  but  for 
the  remote  neglect  of  the  driver  of  the  automobile.77 

§  3058.    Imputed  negligence. 

Alabama. 

The  negligence  of  the  driver  of  the  automobile,  over  whom  the 
plaintiff  had  no  control,  would  not  be  and  could  not  be  imputed 
to  the  plaintiff,  thereby  defeating  his  recovery.78 

Illinois. 

Even  if  you  believe  from  the  evidence  that  the  plaintiff's 
mother  was  guilty  of  negligence  in  permitting  the  plaintiff  to 
go  upon  the  street,  or  that  his  brother  was  guilty  of  negligence 
in  not  taking  proper  care  of  him  while  upon  the  street,  still 
such  negligence,  if  any,  upon  their  part,  cannot  be  charged 
against  the  plaintiff,  and  it  is  not  a  defense  to  this  suit.79 

Iowa. 

The  plaintiff  in  this  case  is  not  responsible  for  any  negligence, 
if  any,  on  the  part  of  her  husband,  who  was  driving  the  car. 
But  if,  under  these  instructions,  you  believe  that  the  injuries 
received  by  the  plaintiff,  if  any,  were  caused  wholly  or  partially 
in  any  manner  by  or  through  her  own  negligence,  then  she  cannot 
recover  in  this  cause.80 

Kentucky. 

The  negligence  of  C.,  the  driver  of  the  automobile,  if  any,  is 
not  imputable  to  the  plaintiff,  but  it  was  the  duty  of  the  plaintiff 
on  approaching  the  crossing  to  use  such  care  as  may  be  usually 
expected  of  an  ordinarily  prudent  person  to  learn  of  the  approach 
of  the  car  and  keep  out  of  its  way,  and  if  the  crossing  was  espe- 
cially dangerous  and  he  knew  of  it,  or  by  the  exercise  of  ordinary 
care  could  have  known  it,  it  was  incumbent  upon  him  to  exercise 

77  Virginia  Ry.  &  Power  Co.  v.  7S  Alabama  Power  Co.  v.  Pente- 
Hill,  120  Va  397,  91  SE  194.  cost,  210  Ala  167,  97  S  653. 

See  also  Birmingham  By.,  Light  &          79  Perryman  v.  Chicago  City  R. 
Power  Co.  v.  Norton,  7  AlaApp  571,      Co.,  242  111  269,  89  NE  980. 
61  S  459.  8<>  Waring  v.  Dubuque  Elec.  Co., 

192  la  1240,  186  NW  42. 
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increased  care  commensurate  with  the  danger,  and  if  he  failed 
to  ^  exercise  such  care,  and  but  for  this  would  not  have  been 
injured,  then  the  law  is  for  the  defendant  and  the  jury  should 
so  find,  even  though  they  may  believe  from  the  evidence  that 
the  defendant  or  its  employee  was  negligent,  as  set  out  in  the  first 
instruction.8 1 

Missouri. 

If  you  find  from  the  evidence  that  S.  took  the  same  degree 
of  care  of  the  child  on  the  occasion  in  question  as  a  reasonably 
prudent  person  ordinarily  would  under  the  same  or  similar  cir- 
cumstances, then  she  was  not  guilty  of  such  contributory  negli- 
gence as  would  defeat  this  action ;  and  even  if  the  jury  should 
believe  that  she  did  not  exercise  reasonable  care,  in  that  the  child 
escaped  from  her  grasp  and  ran  across  the  railroad  track  as 
shown  in  the  evidence,  yet  this  would  not  defeat  plaintiff's  recov- 
ery, if  you  believe  that  the  motorman  after  seeing  the  child  either 
on  the  track  or  moving  toward  it,  and  on  the  first  appearance  of 
danger  to  such  child,  failed  to  stop  the  car  within  the  shortest 
time  and  space  practicable  consistent  with  the  safety  of  the  pas- 
sengers on  board  the  car,  and  that  such  failure  by  said  motorman 
occasioned  the  death  of  said  child.82 

§  3059.    Doctrine  of  discovered  peril. 
Alabama. 

The  court  instructs  the  jury  that  even  though  they  should 
believe  from  the  evidence  that  C.  H.  N.  did  go  on  the  track,  or 
so  near  the  car  as  that  the  motorman  could  not  stop  in  time 
to  avoid  knocking  him  down,  yet,  if  the  jury  are  reasonably 
satisfied  from  the  evidence  that,  after  the  motorman  became 
aware  of  his  peril,  the  motorman,  by  the  diligent  and  careful 
use  of  all  the  means  at  command,  could  have  avoided  the  injury 
to  N.,  then  the  act  of  N.  in  going  or  being  on  the  track  in  front 
of  the  cars  would  not  be  the  proximate  cause  of  the  injury,  and 
the  plaintiff  would  be  entitled  to  a  verdict  under  the  first  count, 
if  the  jury  are  reasonably  satisfied  from  the  evidence  that  the 
first  count  is  true.83 

California. 

If  you  believe  from  the  evidence  that  the  driver  of  the  auto- 
mobile was  guilty  of  negligence  in  driving  too  near,  or  upon, 

1 i  Thurman  v.  Kentucky  Trac.  &  83  Birmingham  Ry.,  Light  &  Paw- 
Terminal  Co.,  218  Ky  594,  291  SW  er  Co.  v.  Norton,  7  AlaApp  571,  61 
1037.  S  459. 

82  Spencer  v.    St.    Louis   Transit  See  also  Birmingham  Ry.,  Light  & 
Co.,  222  Mo  310, 121  SW  108.  Power  Co.  v.  Drennen,  175  Ala  338, 

57  S  876,  AnnCas  1914C,  1037. 
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the  track  of  the  street  railway  company,  but  you  also  believe 
from  the  evidence  that  the  motorman  driving  the  street  car 
belonging  to  the  railway  company  was  aware  of  the  dangerous 
situation  of  the  automobile  and  that  he  had  a  clear  opportunity 
by  exercise  of  proper  care  to  have  avoided  the  collision  but 
failed  to  do  so,  and  as  a  direct  consequence  of  such  want  of  proper 
care  the  collision  occurred,  then  your  verdict  should  be  for  the 
plaintiff  and  against  the  defendant.84 

Iowa, 

At  the  time  and  place  of  the  accident  in  question,  when  plain- 
tiff's automobile  was  struck  by  defendant's  street  car,  said  auto- 
mobile was  in  a  place  not  open  for  traffic  for  automobiles,  and 
therefore  the  defendants  were  under  no  duty  to  anticipate  the 
presence  of  said  automobile  at  said  place.  If,  however,  defend- 
ant's motorman  actually  saw  this  automobile  at  said  time  and 
place,  in  a  place  of  danger,  it  was  then  his  duty  to  use  the  appli- 
ances at  his  command  to  stop  said  car,  and  prevent  injury  or 
damage  to  said  automobile,  if  possible ;  and  a  failure  to  use  such 
care  would  constitute  negligence,  for  which  defendants  would 
be  liable,  unless  you  find  that  plaintiff  was  guilty  of  contributory 
negligence  as  hereinafter  instructed.85 

Louisiana. 

The  plaintiff  here  will  recover  if  you  find  that  the  death  of 
the  little  child  was  caused  by  the  fault  of  the  defendant,  the 
railroad  company,  or  by  any  of  its  employees,  or  by  any  defect 
in  the  machinery  or  equipment  employed  by  the  defendant.  It 
must  appear  that  the  negligence  caused  the  damage.  If  you 
find  also  that  the  little  girl,  the  plaintiff's  daughter,  was  also 
negligent,  and  that  her  negligence  contributed  to  the  injury,  in 
that  case  you  cannot  find  for  the  plaintiff,  because  where  an 
accident  is  caused  by  the  negligence  of  both  parties,  the  law 
gives  relief  to  none  of  them.  Though  you  find  that  the  girl  put 
herself  in  front  of  the  car  or  so  near  to  it  as  to  be  hit  by  it, 
if  you  find  that  after  she  got  in  that  position  the  motorman  saw 
or  could  have  seen  her,  and  would  have  had  time,  by  the  use  of 
appliances,  to  avoid  the  accident,  then  the  plaintiff  should  recover 
notwithstanding  the  negligence  of  his  daughter.86 

Massachusetts. 

If  the  jury  finds  that  the  motorman  operating  the  defendant's 
car  was  negligent  either  in  not  seeing  the  plaintiff  in  time  to  stop 

84  Berguin  v.  Pacific  Elec.  R.  Co.,          8«  Hargus  v.  New  Orleans  Public 
203  Gal  116,  263  P  220.  Service,  9  LaApp  117,  118  S  847. 

85  Baker  v,  Des  Moines  City  K. 
Co.,  193  la  1059,  188  NW  829. 
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the  car  before  it  reached  her  as  she  lay  on  the  track,  or  in  failing 
to  bring  the  car  to  a  stop  after  he  did  see  her,  in  time  to  avoid 
the  accident,  and  if  the  jury  further  find  that  the  plaintiff  was 
not  guilty ^of  any  negligence  that  contributed  to  her  injury,  then 
the  plaintiff  is  entitled  to  recover  from  such  injury  as  the  jury 
may  find  she  suffered  on  account  of  being  hit  by  the  defendant's 
car.87 

Missouri. 

If  you  find  from  the  evidence  that,  at  the  time  above  men- 
tioned, said  E.  C.  exercised  such  care  and  caution  of  his  own 
safety  as  a  reasonably  prudent  child  of  his  age  and  capacity 
would  have  exercised  under  the  same  or  similar  circumstances, 
and  that  defendant's  motorman  and  servant  in  charge  of  and 
operating  said  car  either  saw,  or  by  the  exercise  of  ordinary  care 
on  his  part  could  have  seen,  said  E.  C.  moving  toward  and  upon 
said  track  in  a  perilous  position  in  front  of  said  car,  and,  if  you 
so  find,  in  time  to  check  the  speed  of  said  car  with  safety  to 
its  passengers  and  to  have  avoided  running  against  and  injuring 
said  child ;  if  you  find  such  were  the  facts,  and  that  said  servant 
and  employees  of  defendant  neglected  and  failed  to  do  so,  and 
that  such  failure,  if  any,  directly  and  proximately  caused  the 
death  of  said  child,  then  your  verdict  will  be  for  the  plaintiff.88 

New  Hampshire. 

The  defendant  would  be  liable  if  the  operator  of  its  street  car 
could  have  prevented  the  accident  by  ordinary  care  after  he 
knew  or  ought  to  have  known  that  plaintiff  was  likely  to  be  in 
a  position  of  danger  from  which  he  could  not  escape  by  the 
exercise  of  like  care,  even  if  the  inability  to  protect  himself  was 
the  result  of  his  own  prior  negligence.89 

Virginia. 

If  the  jury  believe  from  the  evidence  that  after  the  servants 
of  the  defendant  in  charge  of  its  car  knew,  or  in  the  exercise 
of  ordinary  care  ought  to  have  known,  of  the  danger  to  which 
the  plaintiff's  intestate  was  exposed  in  crossing  the  track  in 
front  of  the  car,  they  could  have  avoided  the  accident  by  the 
exercise  of  ordinary  care,  but  failed  to  do  so,  and  that  the 
plaintiff  was  injured  thereby,  as  alleged  in  the  declaration,  they 

87  Anti  v.   Boston   Elevated  Ry.  8d  Morse  v.  Manchester  Street  Ry. 
Co.,  247  Mass  1,  141  NE  598.  Co.,  76  NH  80,  79  A  493. 

88  Childress  v.  Southwest  Missouri  See  also  Champlin  v.  Fawcatuck 
R.  Co.,  141  MoApp  667,  126  SW  169.  Valley  Street  R.  Co.,  33  RI  572,  82 

See  also  Nipper  v.  Metropolitan      A  481. 
Street  R.  Co.,  145  MoApp  224,  129 
SW4S9. 
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must  find  for  the  plaintiff,  whether  the  plaintiff's  intestate  was 
guilty  of  contributory  negligence  in  attempting  to  cross  the 
track  at  that  time  or  not.90 

§  3060.    Duty  of  traveler  to  look  and  listen. 
Alabama. 

One  who  walks  upon  a  street  railway  track  must  first  look 
to  see  whether  a  car  is  approaching  on  the  track,  and  if  his  view 
of  the  track  in  one  direction  is  obstructed  by  a  wagon,  he  must 
look  from  a  point  where,  by  looking,  he  can  see  the  track  in 
such  direction.91 

California. 

I  charge  you  that  it  is  as  much  negligence  to  fail  to  see  that 
which  can  be  observed  by  the  exercise  of  ordinary  care  as  it  is 
negligence  not  to  look  at  all.  If  from  the  evidence  you  believe 
that  the  car  of  defendant  railway  company  was  visible  to  the 
driver  of  the  auto  bus  before  he  passed  from  a  place  of  safety  to 
one  of  danger,  then  I  charge  you  that  it  was  the  duty  of  the 
driver  of  the  auto  bus  not  only  to  look  and  listen  with  ordinary 
care  before  going  upon  said  tracks  or  in  a  place  of  danger,  but 
actually  to  see  and  heed  that  which  could  have  been  seen  or  heard 
approaching  upon  said  track  by  the  exercise  of  ordinary  care; 
and  if  you  believe  from  the  evidence  that  the  driver  of  the  auto 
bus  was  negligent  in  this  respect,  and  that  such  negligence  on 
his  part  was  alone  the  direct  or  proximate  cause  of  the  accident, 
then  plaintiffs  cannot  recover  against  defendant  railway  com- 
pany, and  your  verdict  must  be  in  its  favor.92 

Illinois. 

If  the  jury  believe,  from  the  evidence,  that  ordinary  care 
on  the  part  of  W.  for  his  own  safety  required  him,  before 
driving  to  or  upon  the  track  parallel  with  the  track  upon  which 
he  had  been  driving,  at  the  time  and  place  in  question  and  under 
all  the  circumstances  in  evidence,  to  look  and  ascertain  whether 
or  not  a  car  was  approaching  along  the  northbound  track,  and 
not  to  drive  upon  said  track  without  so  looking;  and  if  the  jury 
believe,  from  the  evidence,  that  W.,  if  he  had  looked,  could,  by 

90  Norfolk  &  P.  Trac.  Co.  v.  For-          92  Bibby  v.  Pacific  Elec.  R.  Co., 
rest's   Admx.,    109   Va    658,   64    SE      58  CalApp  658,  209  P  387. 

1034.  See   also   Palmer  v.    Spencer,    96 

91  Jaffe  v.  Birmingham  Ry.,  Light      Conn  631,  115  A  82;  Farmers'  Gin- 
&  Power  Co.,  166  Ala  572,  52  S  311.      nary  &  Mfg.  Co.  v.  Thrasher,  140 

See  also  Birmingham  Ry.,  Light  &      Ga  669,  79  SE  474. 
Power  Co.  v.  Fox,  174  Ala  657,  56 
S  1013;  Boyette  v.  Bradley,  211  Ala 
370,  100  S  647. 
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the  exercise  of  ordinary  care,  have  ascertained  whether  or  not 
a  car  was  approaching  along  the  said  northbound  track;  and 
if  the  jury  further  believe  from  the  evidence  that  W.  did  not 
so  look  and  ascertain  whether  or  not  the  car  was  so  approach- 
ing, and  that  he  was  injured  in  consequence  and  because  of  his 
failure,  if  he  did  so  fail  to  look  and  ascertain,  then  the  court 
instructs  the  jury  to  find  the  defendant  not  guilty.93 

Indiana. 

A  street  railroad  track  is  a  place  of  known  danger,  and  if 
you  find  from  a  preponderance  of  the  evidence,  in  this  case, 
that  on  the  occasion  alleged  and  complained  of,  the  plaintiff,  H., 
was  familiar  with  the  location  and  conditions  of  defendant's 
street  car  track  upon  Virginia  Avenue  in  the  city  of  Indianapolis, 
the  surroundings  and  obstructions  to  views,  if  any,  the  man- 
ner in  which  defendant's  cars  were  operated  thereon,  then  the 
plaintiff,  H.,  when  approaching  said  car  track  for  the  purpose 
of  passing  over  same  was  required  by  law  to  exercise,  for  his 
own  safety,  a  degree  of  care  proportionate  to  the  danger  in- 
volved, and  if  he  failed  to  do  so  and  by  such  failure  on  his  part 
he  thereby  proximately  contributed  to  the  injury  alleged,  and 
such  failure  to  exercise  such  degree  of  care  for  his  own  safety 
was  the  proximate  cause  of  collision  and  injury  complained  of, 
then  the  plaintiff,  H.,  cannot  recover,  and  you  must  find  for 
the  defendant,  B.  G.  Traction  Company.94 

Iowa. 

A  street  railway  crossing  is  a  place  of  danger,  and  everyone 
who  uses  it  is  presumed  to  know  such  fact,  and  is  required  to 
use  the  senses  with  which  he  is  invested  by  nature  to  avoid 
accident.  While  the  plaintiff,  in  the  absence  of  knowledge  to 
the  contrary,  had  a  right  to  assume  that  the  defendant  would 
exercise  ordinary  care,  the  defendant  also,  in  the  absence  of 
knowledge  to  the  contrary,  had  a  right  to  presume  that  the 
plaintiff  would  exercise  ordinary  care.95 

Kentucky. 

It  was  the  duty  of  the  plaintiff,  when  he  started  across  the 
tracks  of  the  defendant  at  the  place  in  the  evidence  referred  to, 
to  exercise  ordinary  care  for  his  own  safety,  and  if  you  believe 
from  the  evidence  that  at  the  time  he  failed  to  exercise  ordinary 

93  Chicago  City  Ry.  Co.  v.  O'Don-  See  also  Indianapolis  Street  R.  Co. 
nell,  208  111  267,  70  NE  294,  477.  v.  Coyner,  39  IndApp  510,  80  NE 

94  Hartman  v.  Beech  Grove  Trac.  168;  Union  Trac.  Co.  v.  Moneyhun, 
Co.,  Circuit  Court,  Marion  County,  192  Ind  288, 136  NE  18,  28  ALR  211. 
Indiana  No.  40714.  95  Doherty  v.  Des  Moines  City  R. 

Co.,  144  la  26,  121  NW  690. 
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care  for  his  own  safety,  and  by  reason  of  such  failure  helped 
to  cause  or  bring  about  the  injuries  of  which  he  complains,  and 
that  he  would  not  have  been  injured  but  for  his  failure  in  this 
respect,  if  any  there  was,  then  the  law  is  for  the  defendant, 
and  you  should  so  find,  although  you  may  believe  from  the  evi- 
dence that  the  motorman  was  negligent  as  submitted  to  you 
in  the  first  instruction.96 

Missouri. 

It  is  the  duty  of  a  person,  before  driving  upon  a  street  car 
track  over  which  street  cars  are  being  operated,  to  use  ordinary 
care  to  ascertain  the  approach  of  cars  and  avoid  injury  there- 
from, and  if  a  person  fails  to  exercise  such  care,  and  such  failure, 
if  any,  on  his  part,  either  directly  causes  or  directly  contributes 
to  his  injury,  then  such  person  is  himself  guilty  of  negligence, 
as  defined  in  these  instructions.97 

Ohio. 

It  was  the  plaintiff's  duty  to  exercise  ordinary  care  in  look- 
ing and  listening  for  approaching  cars  before  going  upon  the 
street  car  tracks,  and  if  he  failed  to  exercise  ordinary  care  in 
such  respect  and  such  failure  contributed  directly  and  proxi- 
mately  in  any  degree  in  producing  the  accident  and  injury  to 
plaintiff,  he  cannot  recover  in  this  case  and  your  verdict  must 
be  for  the  defendant  company.98 

Tennessee. 

It  was  the  duty  of  plaintiff  to  look  and  listen  for  the  approach 
of  the  car,  before  attempting  to  pass  over  the  track,  and  if  you 
believe  from  the  evidence  that  he  failed  to  look  and  listen,  and 
that  such  failure  was  the  direct  and  proximate  cause  of  the  acci- 
dent, or  directly  contributed  to  it  as  its  proximate  cause,  your 
verdict  should  be  for  the  defendant.99 

Wisconsin. 

The  plaintiff  was  required  to  keep  a  lookout  for  approaching 
cars  and  exercise  ordinary  care  under  all  the  circumstances,  and 
that  if  he  was  guilty  of  a  slight  want  of  ordinary  care  which 

9«  Creamer  v.  Louisville  R.   Co.,  "Nashville  Ry.  v.  Norman,  108 

142  Ky  340,  134  SW  193.  Tenn  324,  67  SW  479. 

97  Welland  v.  Metropolitan  Street  See    also    Murray   v     St     Louis 
R.  Co.,  144  MoApp  205,  129  SW  441.  Transit  Co.,  108  MoApp  501,  8a  SW 

98  Binder  v.  Youngstown  Munici-  995;  Atlantic  &  D.  Ry.  Co  v.  Rieser 
pal  R.  Co.,  125  OhSt  193,  180  NE  95  Va  418,  28  SE  590;  Beeman  v! 
899*  Tacoma  Ry.  &  Power  Co.,  112  Wash 

164, 191  P  813. 
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proximately  contributed  to  his  injury  he  must  be  found  guilty  of 
contributory  negligence. f 

§  3061.     Recklessly  driving  on  track  in  front  of  approaching 

street  car. 
Alabama. 

If  you  believe  from  the  evidence  that  the  negro  chauffeur  in 
charge  of  the  automobile  in  which  plaintiff  was  riding  was  negli- 
gent in  running  the  automobile  down  the  hill  at  the  time  of 
the  collision  between  it  and  defendant's  street  car,  and  that 
this  negligence  on  his  part  was  the  sole  proximate  cause  of  the 
collision  and  plaintiff's  injury,  then  you  should  find  a  verdict 
for  the  defendant.2 

Illinois. 

The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence  in  the  case,  that  while  the  defendant  and  its  servants 
were,  if  they  were,  exercising  ordinary  care,  the  plaintiff,  at 
the  time  and  place  of  the  injury,  suddenly  and  unexpectedly, 
and  without  the  knowledge  of  the  defendant,  drove  his  wagon 
across  and  upon  defendant's  track,  and  thereby  placed  himself 
in  a  position  of  danger,  then,  in  order  to  charge  the  defendant 
with  a  duty  to  avoid  injuring  him,  the  plaintiff  must  show,  by 
a  preponderance  of  the  evidence  in  the  case,  that  the  circum- 
stances were  of  such  character  that  the  defendant's  servant  or 
servants  had  an  opportunity  to  become  conscious  of  the  facts 
giving  rise  to  such  duty,  and  a  reasonable  opportunity  in  the 
exercise  of  ordinary  care  and  caution  to  perform  such  duty. 
And  if  the  jury  further  believe  that  the  facts,  as  shown  by 
the  evidence,  did  not  charge  the  defendant  and  its  servants 
with  a  duty  as  thus  defined,  or  if  the  jury  believe,  from  the 
evidence,  that  the  defendant  and  its  servants  did  not  have  a 
reasonable  opportunity,  in  the  exercise  of  ordinary  care,  to 
perform  such  duty  as  thus  defined,  then  they  should  find  the 
defendant  not  guilty.  And  if  the  jury  believe,  from  the  evidence 
in  the  case,  that  the  plaintiff  suddenly  and  unexpectedly  drove 
his  wagon  across  and  upon  the  track,  in  front  of  the  car  of  the 
defendant  which  occasioned  the  injury,  and  that  the  servant 
or  servants  in  charge  of  such  car  did  all  that  could  be  done,  in 
the  exercise  of  ordinary  care,  to  avoid  injuring  and  damaging 
him,  then  the  plaintiff  cannot  recover  in  this  case,  and  the 
jury  should  find  the  defendant  not  guilty.3 

1  Dinan  v.  Chicago  &  M.  Elec.  R.  3  Chicago     Union    Trac.    Co.     v. 
Co.,  164  Wis  295,  159  NW  944.  Browdy,  206  111  615,  69  NE  570. 

2  Birmingham  Ry.,  Light  &  Power  See  also  Chicago  Union  Trac.  Co. 
Co.  v.  Ely,  183  Ala  382,  62  S  816.  v.  Leach,  215  111  184,  74  NE  119. 
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Indiana. 

(1)  While  it  is  the  law  that  an  automobile  has  an  equal 
right  with  a  street  car  to  use  the  street,  yet  this  does  not  mean 
that  the  plaintiff  in  this  case  had  a  legal  right  to  drive  his 
automobile  in  front  of  a  moving  street  car  if  he  did  not  have 
time,  while  moving  at  a  reasonable  rate  of  speed,  to  pass  over 
the  track  on  Navarre  Street  ahead  of  the  street  car  in  safety. 
If  the  motorman  had  arrived  at  the  intersection  of  said  streets 
first  and  was  in  the  act  of  turning  his  car  on  the  track  from 
Michigan  Street  to  Navarre  Street,  before  the  plaintiff  arrived 
at  said  place  of  turning,  said  motorman  had  a  right  to  presume 
that   the   plaintiff   would   approach    said   place    in    a    careful 
and  prudent  manner  and  that  he  would  do  all  that  a  reasonably 
prudent  man  would  do  under  the  circumstances,  and  the  plaintiff 
was  required  to  stop  his  automobile  or  to  check  the  speed  there- 
of, if  this  was  necessary  to  permit  the  street  car  to  make  the 
turn. 

The  converse  of  the  proposition  is  also  the  law:  If  plaintiff 
reached  the  intersection  first  and  started  across  the  north 
line  of  Navarre  Street  before  the  street  car  had  started  across 
the  south  line  of  Navarre  Street,  it  was  the  defendant's  duty 
to  wait  until  plaintiff  had  passed  safely  over  its  tracks  before 
proceeding  west  on  Navarre  Street.4 

(2)  It  is  not  the  duty  of  a  railway  company  to  stop  its  car, 
but  it  was  the  duty  of  a  traveler  to  stop  and  not  attempt  to 
pass  in  front  of  the  advancing  car.    The  motorman  of  the  car 
may  rely  upon  the  presumption  that  the  traveler  will  stop  at 
a  place  of  safety,  and  no  duty  is  imposed  upon  the  motorman  to 
slacken  the  speed  of  the  car.5 

Missouri. 

If  you  find  and  believe  from  the  evidence  that  plaintiff's 
horse  and  wagon  were  standing  still  in  the  street  facing  the 
car  track,  at  a  safe  distance  therefrom,  and  that  the  motorman 
on  defendant's  car  saw  the  plaintiff's  horse  and  wagon  in  such 
position,  he  had  a  right  to  presume  that  plaintiff  would  remain 
in  a  safe  position  if  he  was  in  such  position,  and  that  he  would 
not  drive  or  attempt  to  drive  upon  the  defendant's  car  tracks 
so  close  in  front  of  an  approaching  car  as  to  be  in  danger  of 
being  struck  by  such  car,  and  if  you  find  and  believe  from  the 
evidence  that  plaintiff  did  so  drive  upon  said  car  tracks,  and 
that  after  it  was  apparent  that  he  was  about  to  so  drive  upon 
said  tracks  in  front  of  an  approaching  car,  the  motorman 

4  Smith  v.  Mills,  98  IndApp  543,  5  Walsh  Baking  Co.  v.  Southern 
185  NE  327.  Indiana  Gas  &  Elec.  Co.,  97  IndApp 

285,  186  NE  341. 
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thereof  saw,  or  by  the  exercise  of  ordinary  care  could  have 
seen,  that  plaintiff  was  apparently  about  to  drive  upon  said 
tracks,  he  then  used  ordinary  care  to  avoid  colliding  with 
plaintiff's  wagon,  your  verdict  will  be  for  the  defendant.6 

If  you  find  from  the  evidence  that,  while  the  agents  and  serv- 
ants in  charge  of  the  car  were  exercising  ordinary  care  and 
precaution,  the  plaintiff  drove  upon  the  track  in  front  of  the 
moving  car  when  the  car  was  so  close  to  it  that  the  motorman, 
by  the  exercise  of  reasonable  care  and  diligence,  could  not  stop 
the  car  in  time  to  prevent  the  collision,  the  defendants  would 
not  be  liable,  and  your  verdict  should  be  in  their  favor.7 

Utah. 

You  are  instructed,  with  reference  to  the  duty  of  the  motor- 
man of  the  car  in  question,  that  the  law  did  not  require  him 
to  anticipate  nor  to  guard  against  anything  which  was  not 
reasonably  to  be  expected,  and  the  law  did  not  require  him  to 
regulate  his  conduct  with  reference  to  any  conduct  of  others, 
not  reasonably  to  be  expected  by  him,  under  the  circumstances 
in  evidence,  and  in  this  connection  you  are  instructed  that  if 
you  find  from  the  evidence  that  the  Bingham  Stage  in  question 
was  suddenly,  without  notice  or  warning,  turned  or  driven  onto 
the  street  railway  track  immediately  in  front  of,  or  so  close  to, 
the  street  car,  that  the  street  car  could  not  be  stopped  by  the 
motorman  in  the  exercise  of  reasonable  or  ordinary  care,  your 
verdict  must  be  for  the  defendant  U.  L.  &  Traction  Company, 
"No  cause  of  action/'8 

Virginia. 

Even  though  you  may  believe  from  the  evidence  that  the 
motorman  failed  to  ring  his  bell  as  he  approached  the  crossing, 
and  that  he  was  running  at  an  excessive  rate  of  speed,  and 
that  he  failed  to  exercise  ordinary  care  under  the  circumstances 
to  avoid  the  accident,  after  he  saw,  or  by  the  exercise  of  ordi- 
nary care  could  have  seen,  that  there  was  danger  of  a  collision 
with  the  wagon,  you  still  cannot  find  a  verdict  for  the  plaintiff, 
if  you  believe  from  the  evidence  that  F.  attempted  to  drive 
across  the  track  in  front  of  the  approaching  car,  after  he  knew, 
or  by  the  exercise  of  ordinary  care  could  have  known,  that  the 
car  would  not  stop  in  time  to  avoid  a  collision  with  the  wagon.9 

6Welland  v.  Metropolitan  Street  8  Bryant  v.  Bingham  Stage  Line, 

E.  Co.,  144  MoApp  205,  129  SW  441.  60  Utah  299,  208  P  541. 

7  Nashville  Ry.  v.  Norman,  108  9  Norfolk  &  P.  Trac.  Co.  v.  For- 

Tenn  324,  67  SW  479.  rest's  Admx.,  109  Va  €58,  64  SE  1034. 
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Wisconsin. 

A  person  desiring  to  cross  a  street  car  track  in  advance  of 
an  approaching  car  has  the  right-of-way,  if,  calculating  rea- 
sonably from  the  standpoint  of  a  person  of  ordinary  care  and 
intelligence  so  circumstanced,  he  has  sufficient  time,  proceeding 
reasonably,  to  clear  the  track  without  interfering  with  the 
movement  of  the  car  to  and  past  the  point  of  crossing,  assuming 
that  it  is  moving  at  a  reasonable  and  lawful  rate  of  speed.  If 
a  person,  exercising  his  judgment  as  indicated,  attempts  to  cross 
the  track,  and  it  turns  out  that  he  has  miscalculated,  he  can- 
not be  held  guilty  of  a  breach  of  duty  to  exercise  ordinary  care. 
If,  in  the  circumstances  stated,  other  than  the  speed  of  the  car, 
the  car  is  approaching  at  an  unlawful  rate  of  speed,  and  it  is 
observable  by  the  person  about  to  cross  the  track,  by  the  exer- 
cise of  ordinary  care,  he  must  take  that  into  consideration  in 
determining  whether  there  is  time  to  safely  clear  the  track; 
the  duty  to  exercise  ordinary  care  for  his  own  protection  not 
being  excused  by  the  fault  of  anybody  else. !  ° 

IOAvery  Co.  v.  Milwaukee  Elec. 
Ry.  &  Light  Co.,  177  Wis  484,  188 
NW649. 
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§  3065.    Establishment,  location,  changes,  and  vacation. 
Illinois. 

If  the  jury  believe  from  the  evidence  that  the  plaintiff,  about 
the  year  19—,  fenced  out  a  strip  of  his  land,  intending  that 
it  should  be  taken  by  the  public  for  a  highway,  of  which 
strip  the  place  in  question  is  a  part;  that  the  public  accepted 
said  strip  of  land  by  working  and  improving  the  same  under 
the  direction  of  the  public  highway  officers,  and  by  using  the 
same  as  a  public  highway ;  and  that  plaintiff,  well  knowing  such 
improvement  and  use,  acquiesced  therein  for  about  18  years 
without  objection,  then  the  place  in  question  has  been  dedicated 
to  the  public  and  the  jury  must  find  the  defendant  not  guilty. 
If,  however,  there  was  a  laid  out  road  60  feet  wide,  with  the 
section  line  as  the  center  line  of  the  road,  and  if  the  road  was 
fenced  by  the  plaintiff  with  intent  to  fence  on  the  north  line 
of  said  laid  out  road,  and  if  by  mistake  the  fence  was  placed  be- 
tween 20  and  30  feet  too  far  north,  then  the  dedication  would  be 
of  the  north  30  feet  in  width  of  the  road  along  the  section  line 
of  plaintiff's  land,  if  he  only  intended  to  dedicate  the  north 
half  of  the  road  as  laid  out  on  the  south  30  feet  only  of  his  land 
north  of  the  section  line. 

*    *    * 

If  the  jury  believe  from  the  evidence  that  a  public  road 
was  used  by  the  public  over  the  place  in  question  for  the 
period  of  20  years  next  before  the  plaintiff  put  his  fence  therein, 
without  interruption,  other  than  such  temporary  deviation  as 
occurred  by  reason  of  bad  roads,  and  that  the  plaintiff,  and 
they  who  owned  the  land  before  him,  acquiesced  therein,  then 
the  law  conclusively  presumes  that  the  owner  of  the  land  in 
question  granted  the  same  to  the  public  for  a  highway  and  in 
such  case  the  jury  must  find  the  defendant  not  guilty.  If,  how- 
ever, there  was  a  surveyed  and  laid  out  road  60  feet  wide  with 
the  section  line  for  the  center  of  it,  and  if  the  travel  was  in- 
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tended  as  a  use  of  said  laid  out  road  and  diverged  from  it 
merely  because  it  was  not  fenced  and  worked,  and  merely  be- 
cause of  the  ignorance  of  the  travelers  as  to  its  limits  or  for 
the  convenience  of  said  travelers  to  avoid  bad  places,  then  the 
road,  by  prescription  or  presumed  grant  of  it  as  used  for  20 
years,  would  be  the  said  laid  out  road,  and  not  one  or  more 
roads  on  such  place  or  places  as  a  track  or  tracks  might  have 
made  outside  of  the  surveyed  limits  of  said  laid  out  road.  And 
it  is  the  duty  of  said  public  authorities,  when  the  limits  of  the 
highway  are  clearly  defined,  to  see  to  it  that  the  road  labor 
is  not  done  outside  the  limits  of  the  road  and  that  fences  are 
kept  out  of  it. ' 

Indiana. 

The  opinions  of  witnesses  as  to  the  necessity  of  the  highway 
for  the  convenience  of  the  public  are  not  to  be  considered  by 
you  in  arriving  at  your  verdict.  It  is  your  duty  to  find  only 
from  existing  facts  whether  the  highway  in  question  is  required 
for  the  public  convenience. 

*     *     * 

The  transcript  of  proceedings  had  in  the  matter  of  the  pe- 
tition of  L.  I.  B.  and  others  for  assistance  in  grading  and 
draining  a  highway  in  Baugo  Township,  Elkhart  County,  Indi- 
ana, designated  Petitioners'  Exhibit  No.  12,  has  been  offered 
and  read  in  evidence  by  the  petitioners  in  this  case.  The  tran- 
script recites  that  it  is  a  copy  of  the  record  of  proceedings  had 
before  the  Board  of  Commissioners  of  Elkhart  County,  Indiana, 
upon  the  petition  of  L.  I.  B.  and  others  to  the  said  Board  of 
Commissioners  praying  for  assistance  in  grading  and  improving 
the  Mishawaka  Eoad  across  Baugo  Township  and  the  Twenty- 
first  Street  Road  from  the  Mishawaka  Road  to  the  Lincoln 
Highway.  The  transcript  further  recites  that  in  said  pro- 
ceedings the  N.  Y.  C.  Railroad  Company  presented  its  agreement 
offering  to  grade  and  pave  the  said  Mishawaka  Road  across  said 
township  and  the  21st  Street  Road  along  the  east  line  of 
said  township  from  the  Mishawaka  Road  to  the  Lincoln  High- 
way and  to  pay  the  entire  cost  of  the  improvement,  on  con- 
dition that  the  highway  in  question  in  this  case  and  two  other 
highways  in  said  township  mentioned  be  vacated,  and  that 
should  each  or  any  of  the  highways  so  vacated  at  any  time  in  the 
future  be  re-established  or  opened  across  the  right-of-way  or 
real  estate  of  the  N.  Y.  C.  Railroad  Company,  then  Elkhart 
County  should  pay  the  N.  Y.  C.  Railroad  Company  the  cost  of 
constructing,  improving,  and  paving  said  portions  of  the  Misha- 

1  Manrose  v.  Parker,  90  111  581. 
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waka  Road  and  the  21st  Street  Road,  with  Interest.  This  offer  by 
the  N.  Y.  C.  Railroad  Company,  the  commissioners  of  Elkhart 
County,  by  resolution,  accepted  and  the  Board  of  Commissioners 
of  Elkhart  County  and  the  N.  Y.  C.  Railroad  Company,  by  its 
president,  signed  an  agreement  in  writing  embodying  the  sub- 
stances of  such  offer  and  acceptance  therein. 

You  are  instructed  that  the  said  transcript  of  the  aUeged 
proceedings  to  improve  portions  of  the  Mishawaka  Road  and 
the  21st  Street  Road  on  condition  that  the  highways,  the  one 
in  question  in  this  case,  and  two  others  set  forth  in  such  tran- 
script be  vacated,  cannot  be  considered  by  you  as  existing  facts 
in  arriving  at  a  verdict  in  this  cause.2 

Michigan. 

Not  only  the  general  public  must  use  the  road  and  travel 
upon  it  as  a  thoroughfare,  but  the  implied  dedication  must  be 
accepted  by  the  public  authorities,  and  the  way  taken  in  charge 
and  maintained  as  other  highways.3 

Nebraska. 

If  you  find  from  all  the  evidence  in  this  case  that  the 
plaintiffs  are  entitled  to  recover,  then  the  measure  of  plaintiffs' 
damages  is  the  depreciation  in  the  value  of  the  property  in 
controversy,  which  you  find  from  the  evidence  in  this  case  has 
been  caused  or  occasioned  by  the  change  of  the  grade  of  said 
street  and  sidewalk,  or  from  the  change  of  the  grade  of  the 
sidewalk  alone,  or  by  the  accumulation  and  diversion  of  sur- 
face water. 

*     *     * 

The  city  is  liable  under  the  constitution  of  this  state  to  lot 
owners  for  such  damages  as  they  may  sustain  by  filling  in  the 
street  in  front  of  their  lots  above  the  level  of  the  same,  when 
the  buildings  were  erected  on  the  lot  before  the  grade  was  es- 
tablished.4 

Wisconsin. 

(1)  If  the  road  in  controversy  has  been  used  by  the  public 
as  a  highway  for  more  than  ten  years  next  preceding  the  com- 
mission of  the  alleged  trespass,  and  public  moneys  have  been 
expended  thereon  during  all  that  time  by  the  overseers  of  high- 
ways of  the  town,  then  the  road  became  a  highway  by  use,  the 
same  as  though  laid  out  and  recorded.5 

2  Boss  v.  Deak,  201  Ind  446,  169  4  Naysmith    v.    Auburn,    95    Neb 
NE  673,  68  ALR  788.  582,  146  NW  971. 

3  Snow  v.  Murphy,  248  Mich  659,  5  Blute  v.  Scribner,  23  Wis  S57. 
227  NW  544. 
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(2)  If  the  jury  should  find  from  the  evidence,  that  the  prem- 
ises had  been  used  continuously  and  uninterruptedly  as  a  public 
highway  for  twenty  years,  such  use  is  conclusive  in  favor  of  the 
public  that  it  is  a  highway,  and  the  plaintiffs  cannot  recover. 

If  the  jury  should  find  from  the  evidence,  that  the  premises 
had  been  continuously  used  as  a  highway  for  the  period  of 
twenty  years,  and  that  the  plaintiff  or  his  grantor  had  assented 
to  or  acquiesced  in  the  use  of  the  premises  for  a  highway,  or 
declared  his  assent  to  such  use,  then  it  is  a  legal  highway,  and 
the  plaintiffs  cannot  recover.6 

(3)  In  order  to  constitute  a  valid  dedication  to  the  public  of 
a  highway  by  the  owner  of  the  soil,  there  must  be  an  intention 
on  the  part  of  the  owner  to  dedicate  it,  and  it  must  appear  from 
the  evidence  that  there  was  an  absolute  dedication  of  the  way 
to  public  use.    The  owner  of  the  soil  must  not  only  intend  to 
dedicate  the  land  as  a  highway,  but  the  public  must  accept  the 
dedication  in  order  to  constitute  a  public  highway.    To  constitute 
such  acceptance,  it  is  not  necessary  that  the  officers  of  the  town 
or  village  should  formally  accept  the  gift  in  behalf  of  the  public, 
but  travel  by  the  public,  to  such  an  extent  and  for  such  a  length 
of  time  as  to  show  that  the  public  convenience  and  accommoda- 
tion require  the  road,  is  a  sufficient  acceptance ;  but,  in  order  to 
constitute  a  dedication,  it  must  clearly  appear  from  the  evidence 
that  the  strip  claimed  to  be  a  highway  was  used  by  the  public  as 
a  public  highway,  with  the  knowledge  and  assent  of  the  owner 
of  the  soil.7 

§  3066.     Liability  far  defects  and  obstructions. 

Alabama. 

(1)  Municipal   corporations    owe   the   traveler    upon    their 
public  thoroughfares  the  duty  of  keeping  those  thoroughfares 
to  the  full  width  thereof  in  a  reasonably  safe  condition  for  travel 
by  night  as  well  as  by  day. 

#     #     # 

The  plaintiff  had  a  right  to  presume,  in  the  absence  of  knowl- 
edge to  the  contrary,  that  the  city  had  performed  its  duties,  and 
that  the  street  was  reasonably  free  from  defects.8 

(2)  A  city  is  liable  for  injuries  to  a  traveler  on  one  of  its 
streets  if  said  injury  is  the  proximate  consequence  of  a  co- 
efficient proximate  cause,  such  as  a  defect  in  the  street  negli- 

6  Hanson  v.  Taylor,  23  Wis  547.  case  contains  another  instruction  on 

7Eastland  v.  Fogo,  66  Wis   133,  this  question 

27  NW  159,  28  NW  143.  See  also  Birmingham  v.  Simmons, 

8  Montgomery   v.    Ferguson,    207  222   Ala   111,   130   S   896    74   ALR 

Ala  430,  93  S  4.   The  report  of  this  766. 
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gently  allowed  to  exist  by  the  city  although  there  is  another 
intervening  or  concurring  cause  for  which  the  injured  party  is 
not  responsible.9 

Arizona. 

It  is  the  duty  of  a  municipal  corporation  to  erect  railings 
or  barriers  along  the  highway  at  places  where  they  are  neces- 
sary to  make  the  highway  safe  and  convenient  for  travelers 
in  the  use  of  ordinary  care;  and  it  is  liable  for  injuries  to 
travelers  resulting  from  a  breach  of  its  duty  in  this  regard.10 

Idaho. 

You  are  instructed  that  a  highway  contractor  doing  work 
upon  a  highway  is  bound  to  act  reasonably  and  with  due  regard 
for  the  rights  of  persons  lawfully  using  the  highway  and  is  liable 
for  injuries  resulting  as  a  proximate  cause  from  his  negligence 
in  the  performance  of  the  work. 

It  is  the  duty  of  those  rightfully  in  charge  of  constructing 
or  repairing  a  highway  open  and  accessible  to  the  traveling 
public,  but  upon  which  some  obstruction  or  dangerous  conditions 
exist,  to  mark  and  sign  as  to  give  reasonable  advance  notice  of 
the  existence  of  such  obstructions  or  dangerous  conditions, 
under  the  existing  facts  and  circumstances,  to  travelers  of  rea- 
sonable prudence.  And  in  the  absence  of  such  signs  or  warnings 
a  traveler  has  a  right  to  assume  the  roadway  to  be  safe  from 
everything  except  the  usual  traffic  hazards  and  to  proceed  ac- 
cordingly, unless  he  has  personal  knowledge  of  the  hazards 
there  existing.  If  the  condition  exists  during  darkness,  sign  or 
warning  must  be  of  such  a  character  as  to  be  visible  to  an  ordi- 
narily prudent  person  approaching  the  danger  spot.  Such  a  sign 
or  warning  must  be  such  as  to  give  a  reasonably  prudent  traveler 
on  the  highway  ample  advance  notice  of  the  existence  of  such  a 
danger. 

The  trucks  and  equipment  of  a  contractor  constructing  a 
highway  have  a  right  to  be  any  place  on  the  roadway  at  any 
time  while  actually  engaged  in  dumping  gravel  or  doing  other 
work  at  the  particular  place,  and  not  just  traveling  to  and  from 
the  point  where  the  work  is  actually  being  done. l ! 

Illinois. 

(1)  It  is  a  duty  of  a  city  in  this  state  to  use  reasonable  care  to 
keep  its  walks  and  streets  in  a  reasonably  safe  condition  for 

9  Birmingham  v.  Blood,  228  Ala  *  °  Phoenix  v.  Mayfield,  41  Ariz 

218,  153  S  430.  537,  20  P2d  296. 

See  also  Birmingham  v.  Simmons,  l '  Hoffman  v.  Barker,  80  Idaho 

222  Ala  111,  130  S  896,  74  ALR  766.  372,  330  P2d  978. 
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public  travel  by  those  who  are  in  the  exercise  of  ordinary  care 
for  their  own  safety.  Where  a  walk  or  a  public  street  remains 
in  an  unsafe  condition  for  a  considerable  time  and  such  a  length 
of  time  that  the  city  authorities,  in  the  exercise  of  ordinary 
care  and  diligence,  should  have  discovered  such  condition  and 
remedied  it,  then  notice  to  the  city  of  such  defective  or  unsafe 
condition  of  such  walk  or  street  is  presumed.*2 

(2)  The  court  instructs  you  that  if  you  find  from  the  greater 
weight  of  the  evidence  that  the  defendant,  C.  Engineering  Com- 
pany, a  corporation,  was  negligent  in  the  maintenance  of  its 
barricades  and  flares  and  thereby  caused  or  materially  con- 
tributed, to  cause  the  collision  in  question  and  injuries  to  0.  0., 
then  you  should  find  the  defendant,  C.  Engineering  Company,  a 
corporation,  guilty  and  award  damages  against  it  in  favor  of 
O.  0.,  provided  that  you  further  find  that  she  exercised  ordinary 
care  for  her  own  safety  at  and  prior  to  the  time  of  the  collision 
in  question. ' 3 

Indiana. 

A  person  passing  along  a  public  street  or  roadway  in  a 
city  has  the  right,  in  the  absence  of  knowledge  to  the  contrary, 
to  presume  that  such  street  is  maintained  in  a  reasonably  safe 
condition  for  travel,  unless  the  defects  in  it  are  of  such  a  charac- 
ter and  so  open  and  obvious  to  the  view  that  a  person  in  the 
exercise  of  reasonable  and  ordinary  care  ought  to  have  observed 
and  known  of  them. 

*  *     * 

If  a  street  in  a  city  should  become  out  of  repair  from  any 
cause  so  as  to  be  dangerous  to  a  person  driving  an  automo- 
bile over  said  street,  and  should  remain  in  that  condition  for 
such  a  length  of  time  as  the  city  authorities  ought,  in  the 
exercise  of  reasonable  care  and  diligence,  to  have  ascertained 
the  existence  of  the  defect,  then  the  city  is  chargeable  with 
knowledge  of  the  defect.  The  law  does  not  fix  any  definite  and 
specific  length  of  time  in  which  a  city  will  be  held  chargeable 
with  notice  of  a  defect  in  a  street,  but  it  is  a  question  for  you, 
under  the  evidence,  taking  into  consideration  the  situation  and 
location  of  the  defect,  whether  in  a  populous  or  sparsely  settled 
portion  of  the  city,  the  amount  of  traffic  over  said  street,  and 
all  the  surrounding  circumstances  as  shown  by  the  evidence. 

#  #     # 

Constructive  notice  of  a  defect  in  a  street  is  chargeable  to 
a  municipal  corporation,  where  such  city,  by  the  exercise  of 

12  Graham  v.  Rockford,  238  111  ' 3  Ohlweiler  v.  Central  Engineer- 
214,  87  NE  361.  ing  Co.,  348  IllApp  246,  109  NE2d 

232. 
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ordinary  diligence,  could  have  discovered  the  defect  in  such 
street  in  time  to  have  made  the  necessary  repairs  before  an  in- 
jury happened,  and  such  notice  may  be  inferred  by  the  jury  from 
the  circumstances  of  the  case.  And  if  you  find  from  the  evidence 
that  the  defects,  such  as  are  charged  in  the  complaint,  existed 
for  such  a  time  prior  to  the  time  of  the  accident  described,  if 
you  find  there  were  such  defects  and  such  accident,  as  would 
reasonably  put  the  city  on  notice,  then  you  will  be  warranted 
in  finding  that  the  defendant  had  notice  of  such  condition  in 
time  to  have  cured  and  repaired  the  defects  so  found  to  have 
existed. 


The  city  of  Indianapolis  can  only  be  held  liable  for  defects 
in  a  street  such  as  are  in  themselves  dangerous,  according 
to  the  existing  or  surrounding  circumstances,  or  such  that  a 
person  exercising  reasonable  care  and  caution  could  not  avoid 
in  passing  over  it.  If  the  jury  believe  from  the  evidence  that 
the  alleged  defect  in  the  highway  in  question  was  not  in  itself 
dangerous  to  a  person  passing  over  it  with  reasonable  care 
and  caution  and  that  the  alleged  injury  was  the  result  either 
of  an  accident  without  negligence  on  the  part  of  the  defendant 
city,  or  that  it  resulted  from  a  want  of  reasonable  care  and 
caution  on  the  part  of  the  plaintiff,  then  the  jury  should  find 
for  the  defendant,  city  of  Indianapolis.14 

Iowa. 

You  are  instructed  that,  if  the  defendant  town  permitted  the 
use  of  said  Union  Street  for  the  erection  and  placing  of  said 
banner  upon  said  wires,  and  said  wires  upon  the  poles,  it  was 
the  duty  of  said  town  at  all  times  thereafter  to  take  notice  and 
guard  against  the  ordinary  action  of  the  wind  and  elements  upon 
and  against  said  banner,  wires,  and  poles,  so  as  to  keep  the 
said  street  in  a  reasonably  safe  condition  for  travel,  and  to 
use  reasonable  care  in  anticipating  and  guarding  against  the 
effect  of  the  ordinary  action  of  the  wind  and  the  elements  upon 
and  against  said  banner,  wires,  and  poles. !  5 

Kansas. 

(1)  The  notice  required  by  the  statute  means  actual  notice  of 
the  defects  complained  of  as  causing  the  injury.  And  if  the  road 
in  question  was  defective,  as  charged  by  plaintiff,  and  had  been 
so  for  more  than  five  days  prior  to  the  accident,  and  the  jury 
believe  from  a  preponderance  of  the  evidence  that  the  township 

1 4  Masson  v.  Indianapolis,  Circuit          1 5  Kiple  v.  Glsrmont,  193  la  243f 
Court,  Marion  County,  Indiana,  No.      186  NW  889, 
45920. 
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trustee  had  actual  notice  of  the  defective  conditions  at  the 
place  in  question  for  at  least  five  days  before  the  accident  to 
plaintiff,  or  that  the  trustee  had  actual  notice  for  said  length 
of  time  of  the  existence  of  such  conditions  of  the  road  as  would 
necessarily  lead  the  trustee  in  the  exercise  of  his  faculties  to 
logically  conclude  and  know  that  the  continuance  of  such  con- 
ditions would  probably  result  in  caving  or  giving  way  of  the 
road  and  injury  to  persons  using  the  road  while  exercising  due 
care  for  their  own  safety,  then  you  should  find  for  the  plaintiff 
upon  the  question  of  whether  or  not  the  trustee  had  the  five 
days'  notice  required  by  the  statute. f  6 

(2)  No.  6.  The  plaintiff  alleges  that  the  defendant  city  was 
negligent  in  permitting  the  intersection  of  Central  and  West 
Streets  to  become  defective  and  dangerous. 

In  order  to  sustain  this  allegation  the  plaintiff  has  the  burden 
of  proving  not  only  that  her  injury  was  caused  by  a  hole  in  the 
intersection  but  in  addition  that  the  particular  hole  in  question 
was  of  such  size  and  character  as  to  render  the  street  unsuitable 
for  public  travel  conducted  in  the  ordinary  manner. 

No.  7.  The  plaintiff  claims  that  she  was  injured  and  dam- 
aged because  of  the  negligence  of  the  defendant.  If  you  find  and 
believe  from  a  preponderance  of  the  evidence  that  the  defendant 
was  negligent  and  that  the  plaintiff  suffered  injury  and  damage 
because  of  defendant's  negligence,  you  should  find  for  the  plain- 
tiff in  whatever  amount  you  believe  will  compensate  plaintiff 
for  the  damage  suffered,  not  to  exceed  the  amount  sued  for  in  the 
plaintiff's  petition. 

Plaintiff  cannot  recover  in  this  suit  if  she  was  guilty  of  any 
negligence  which  contributed  to  her  injury. 

No.  8.  The  defendant,  city  of  Wichita,  is  bound  by  law  to 
use  all  reasonable  care,  caution  and  supervision  to  keep  its  streets 
in  a  reasonably  safe  condition  for  travel  in  the  ordinary  modes 
of  travel,  and  if  it  fails  to  do  so  it  is  liable  for  injuries  or  damage 
sustained  in  consequence  of  such  failure,  provided  that  the  party 
injured  or  damaged  is  herself  exercising  reasonable  care  and 
caution. 

No.  9.  You  are  instructed  that  although  incorporated  cities 
are  required  to  construct  and  maintain  their  streets  in  a  reason- 
ably safe  condition  for  the  travel  that  usually  passes  over  them, 
yet  they  are  not  insurers  of  the  condition  of  the  streets,  nor  are 
they  held  to  keep  them  in  an  intrinsically  perfect  condition,  nor 
are  they  answerable  for  conditions  which  reasonable  prudence 
would  not  have  guarded  against. 

1 6  Dubourdieu  v.  Delaware  Tp.,  of  the  case  contains  another  instruc- 
106  Kan  650,  189  P  386.  The  report  tion  on  this  question. 
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No.  10.  You  are  instructed  that  before  you  can  And  negli- 
gence on  the  part  of  the  city  you  must  be  satisfied  that  the  city 
had  notice  of  the  defect,  or  had  knowledge  of  facts  sufficient  to 
put  it  upon  inquiry  long  enough  before  the  injury  to  have  re- 
paired the  defect. 

Negligence  implies  some  omission  of  duty.  The  city  must  have 
been  in  fault,  and  if  it  had  no  knowledge  of  any  defect  or  any 
facts  from  which  it  might  reasonably  have  presumed  that  there 
was  a  defect,  it  is  not  to  blame,  and  it  cannot  be  said  to  have  been 
guilty  of  negligence.17 

Kentucky. 

(1)  The  city  is  not  required  to  foresee  or  provide  against 
every  possible  danger  or  accident  that  may  occur,  but  is  required 
to  exercise  ordinary  care  to  keep  its  streets  in  such  condition 
as  to  be  reasonably  safe  for  public  travel  by  persons  exercising 
ordinary  care  for  their  own  safety;  and  it  was  the  duty  of 
plaintiff,  in  using  said  streets,  to  exercise  ordinary  care  to  pre- 
vent injury  or  accident  to  her  own  person. 

*     *     * 

If  the  jury  believe  from  the  evidence  that  plaintiff,  while 
using  the  pavement  or  streets  of  defendant  in  a  reasonable 
and  prudent  manner  and  exercising  ordinary  care  to  prevent 
injury  or  accident  to  her  own  person,  fell  into  an  open  sewer, 
that  she  did  not  know  was  open,  and  was  thereby  injured, 
and  further  believe  that  the  defendant  knew,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known,  said  sewer  was  open 
a  sufficient  length  of  time  before  said  injury  to  have  closed 
the  same  by  exercising  reasonable  diligence,  and  believe  that 
the  injuries  to  plaintiff  were  caused  by  the  negligence  or  care- 
lessness of  defendant  in  failing  to  close  said  sewer  or  keep 
the  streets  in  a  reasonably  safe  condition  for  travel  by  persons 
exercising  ordinary  care  for  their  own  safety,  they  should  find 
for  plaintiff,  and  assess  her  damages  at  such  a  sum,  not  ex- 
ceeding $2,500,  as  will  fairly  compensate  her  for  the  mental 
and  physical  pain  she  has  suffered  or  may  suffer  by  reason 
of  said  injury,  if  any,  and  for  the  permanent  impairment  of  her 
power  to  earn  money,  if  any,  due  to  said  injury.18 

(2)  If  the  jury  believe  that  the  curb  and  gutter,  at  the 
time  and  place  complained  of,  was  in  a  reasonably  safe  con- 

1 7  Emond  v.  City  of  Wichita,  185  Eagle   Grove,   116   la    485,   89   NW 
Kan  720,  347  P2d  256.  1100;  Berry  v.  Sedalia,  201  MoApp 

18  Frankfort   v.    Chinn,   28    KyL  436,  212  SW  34;  Kane  v.  Yonkers, 
257,  89  SW  188.  43  AppDiv  599,  60  NYS  216. 

See    also    Denver  v.   Murray,   18 
ColoApp  142,  70  P  440;  Beaver  v. 
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dition  for  the  use  of  persons  exercising  ordinary  care  and  pru- 
dence, they  should  find  for  the  defendant  city. ' 9 

(3)  If  you  believe  from  the  evidence  that  on  the  occasion 
in  question  defendant's  truck  was  negligently  loaded,  and  by 
reason  thereof  one  of  the  oil  drums  fell  from  the  truck  to  the 
left  of  the  center  of  the  highway  and  in  the  pathway  of  the 
car  of  the  deceased,  E.  S.,  and  so  near  thereto  as  to  place  him 
in  a  position  of  sudden  peril,  and  that  in  order  to  avoid  said 
peril,  if  any,  he,  while  exercising  ordinary  care  for  his  own 
safety,  turned  his  car  to  the  left  and  drove  into  the  truck  and 
was  thereby  injured  and  killed,  you  will  find  for  plaintiff.  Un- 
less you  so  believe,  or  if  you  believe  as  in  the  second  instruc- 
tion, you  will  find  for  the  defendant.20 

Maryland. 

If  the  jury  should  find  from  the  evidence  that  a  large  tree 
had  been  permitted  to  remain  across  the  public  road  in  such  a 
manner  as  greatly  to  obstruct,  inconvenience,  and  endanger 
the  public  in  driving  along  or  over  the  road,  and  that  the  de- 
fendant, or  its  proper  agents,  had  notice,  or  might  by  care  and 
diligence  have  obtained  notice,  of  the  obstruction  in  time  to 
remove  it  or  safeguard  the  public  against  it  before  the  accident 
complained  of,  and  that  the  infant  plaintiff  was  riding  along 
the  road  with  her  father,  who  drove  against  the  tree,  while 
exercising  that  degree  of  care  which  a  reasonably  prudent  per- 
son would  have  used  under  similar  circumstances,  then  the 
plaintiff  is  entitled  to  a  verdict.21 

Massachusetts. 

It  is  for  you  to  say  whether  or  not  this  defect,  if  it  was  a 
defect,  was  within  the  traveled  part  of  the  way  or  not;  and 
if  not,  you  are  to  consider  whether  it  was  a  defect  if  it  was  out- 
side the  traveled  way.  The  macadam  is  not  necessarily  the 
traveled  part  of  the  way;  the  traveled  part  of  the  road  may 
extend  beyond ;  in  any  event  it  is  a  question  for  you  gentlemen 
to  determine  what  part  of  this  highway  was  the  traveled  way 
upon  all  the  evidence.22 

Michigan. 

(1)  In  this  case,  at  the  point  of  the  accident  where  the 
highway  extends  along  a  high  embankment,  the  township  is 
only  required  to  exercise  that  degree  of  care  which  common 

1 9  Covington  v.  Whitney,  30  KyL  2 '  Caroline  County  Comrs.  v.  Beu- 
659,  99  SW  337.  lah,  156  Md  680,  145  A  177. 

20  Whitney    Transfer    Co.    v.  22  Dupuis  v.  Billerica,   260  Mass 
Smith's  Admx.,  256  Ky  844,  77  SW2d  210,  157  NE  339. 

440. 
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prudence  dictates  in  view  of  an  unusual  danger,  as  necessary 
to  reasonable  safety  in  the  ordinary  use  of  the  highway  at  that 
point,  and  in  that  regard  I  charge  you  that  it  is  not  necessary, 
at  such  a  place,  to  erect  guard-rails  or  barriers  sufficiently 
strong  to  stop  an  automobile  running  at  a  high  rate  of  speed.23 
(2)  Now,  there  has  been  some  testimony  given  in  rela- 
tion to,  and  one  of  the  charges  of  negligence  in  the  declaration 
of  plaintiff  is,  lack  of  guard-rails  at  the  side  of  the  road.  That 
is  a  question  for  you  to  consider  in  this  matter,  and  I  will  state 
to^you  in  relation  to  that,  that  you  will  first  consider  and  deter- 
mine the  question  of  whether  this  portion  of  the  highway 
where  the  accident  occurred  was  in  a  condition  reasonably 
safe  and  fit  for  public  travel,  and  in  this  case  that  question 
depends  somewhat  upon  your  solution  of  another  question, 
that  is,  whether  or  not  suitable  railings  or  barriers  along  the 
side  of  the  road  there  were  necessary  to  render  the  highway 
reasonably  safe  and  fit  for  public  travel.  So  it  is  for  you  to 
say,  from  all  the  facts  and  circumstances  in  the  case,  whether 
the  absence  of  a  railing  at  the  side  of  the  road  there  affected 
the  condition  of  the  road,  so  that  it  was  not  reasonably  safe 
and  fit  for  public  travel.  I  charge  you  there  was  no  duty  of 
the  county  road  commissioners  that  requires  them  to  guard  the 
road  with  a  railing,  unless  you  should  find  that  barriers  or  such  a 
railing  was  necessary  to  render  the  highway  in  a  condition 
reasonably  safe  and  convenient  for  public  travel,  and  as  to 
whether  a  barrier  was  necessary  or  not,  you  are  to  determine 
from  all  the  facts  as  shown  by  the  evidence  and  from  proper 
inferences  that  you  may  draw  from  such  facts  so  proved.24 

Mississippi. 

(1)  The  court  instructs  the  jury  for  the  plaintiff  that 
the  defendant  is  charged  under  the  law  with  keeping  its  streets 
in  good  repair  and  free  from  any  defects  in  the  same,  and, 
if  you  believe  by  a  preponderance  of  the  evidence  that  the 
defendant  or  its  agents  dug  the  water  ditch  across  Wood  Street, 
and  failed  to  leave  such  in  good  condition  as  to  the  proper 
filling  of  the  same,  and  the  plaintiff  was  thereby  injured,  then 
you  must  find  for  the  plaintiff,  and  assess  his  damages  in  such 
value  as  will  reasonably  compensate  him  for  the  injury  sus- 
tained.25 

23  La   Due   v.   Lebanon   Tp.,   222  Manlius  Tp.,  172  Mich  387,  137  NW 

Mich  301,  192  NW  636.  804  (narrow  road). 

For  other  instructions  concerning  24  White  v.  Livingston  County,  229 

the  duty  of  townships  in  relation  to  Mich  153,  200  NW  973. 

barricades,    see    Malloy   v.    Walker  25  Jackson  v.  Lewis,  142  Miss  806, 

Tp.,  77  Mich  448,  43   NW  1012,  6  108  S  156. 
LRA  695  (embankment);  Lubbers  v. 
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(2)  The  court  further  charges  the  jury  for  the  defendant 
that  the  defendant  is  under  no  greater  duty  as  regards  the 
safety  of  its  streets  for  a  child  than  it  is  for  an  adult ;  and  if 
you  believe  that  the  said  street  or  walk  was  at  the  time  of  the 
injury  reasonably  safe  for  the  use  of  an  adult,  while  the  adult 
was  exercising  reasonable  care  for  his  safety,  then  the  defendant 
is  not  liable  to  the  plaintiff  in  any  sum,  and  you  will  find  for 
the  defendant.26 

(3)  One  lawfully  using  the  paved  part  of  the  driveways, 
or  landings,  of  the  city,  has  the  right  to  assume,  and  to  act 
on  the  assumption,  that  the  same  is  reasonably  safe  for  the 
purpose  of  driving,   or  parking,  thereon,  and  alighting  from 
one's  car,  and  free  from  all  dangerous  or  unsafe  places,  not 
only  on  the  paved  parts  but  on  the  unpaved  parts  in   such 
close  proximity  thereto  as  to  be  dangerous  to  one  using  the 
paved  parts  for  travel,  or  parking  thereon,  or  alighting  from 
cars,  while  exercising  such  care  as  an  ordinarily  prudent  person 
would  have  used  under  similar  circumstances.27 

Missouri. 

A  city  is  bound  to  exercise  reasonable  care  to  keep  its  streets 
free  from  obstructions  and  to  use  reasonable  care  to  place  warn- 
ing lights  on  obstructions  which  are  necessarily  left  in  the 

street. 

#  *     * 

Where  a  city  authorizes  a  contractor  or  licenses  another  to 
do  something  which  will  naturally  result  in  rendering  a  street 
unsafe  so  that  warning  lights  are  necessary,  no  notice  of  the 
failure  of  the  contractor  or  the  third  person  to  place  lights  upon 
the  obstruction  or  defect  is  necessary,  because  the  primary 
and  nondelegable  duty  is  on  the  *city  to  exercise  ordinary  care 
to  keep  its  streets  reasonably  safe.  It  cannot  rely  upon  another 
to  perform  that  duty.  If  it  authorizes  an  obstruction  or  defect 
in  a  street,  either  by  contract  or  by  license,  it  has  notice  that 
the  defect  or  obstruction  will  be  placed  in  the  street  from  the 
time  it  grants  the  authority  therefor. 

#  *     # 

Where  work  on  streets  contracted  for  by  a  city  necessarily 
constitutes  an  obstruction  or  defect  in  the  streets  of  such  a 
nature  as  to  render  it  unsafe  or  dangerous  for  the  purposes 
of  public  travel  unless  properly  guarded  or  protected,  the  city 
and  the  contractor  are  equally  liable  where  the  injury  results 
directly  from  the  acts  which  the  contractor  engaged  to  per- 

26Maxedon  v.  Corinth,  155  Miss  27  Vicksburg  v.  Scott,  168  Miss 
588,  124  S  795.  572,  151  S  914. 
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form ;  but  the  city  is  not  liable  where  the  obstruction  or  defect 
in  the  street  is  wholly  collateral  to  the  contract  work,  and 
entirely  the  result  of  the  negligent  acts  of  the  contractor  or 
his  servants.  In  such  case  the  immediate  author  of  the  injury 
is  alone  liable.28 

Nebraska. 

The  duty  ordinarily  resting  upon  the  city  to  keep  its  streets 
in  reasonably  safe  condition  for  public  travel  does  not  exist 
during  the  time  occupied  in  making  public  improvements  or 
repairs  in  or  upon  such  streets,  and  such  city  is  relieved  from 
liability  from  such  conditions  as  are  reasonably  necessary  for 
the  purpose  of  performing  the  work,  and  for  the  time  reasonably 
required  for  its  performance,  and,  while  such  improvements 
are  in  progress  in  or  upon  the  streets  of  a  city,  the  city  must 
exercise  reasonable  care  to  protect  those  properly  and  lawfully 
upon  such  streets  from  the  consequences  of  any  unsafe  condition 
that  may  exist.29 
North  Carolina. 

If  you  find  the  light  was  not  burning  on  the  silent  policeman, 
and  that  ordinary  prudence  would  require  that  such  a  light  be 
burning,  taking  into  consideration  the  hour  of  the  morning, 
the  visibility,  and  such,  that  you  find  existed,  and  that  the  city 
in  the  exercise  of  ordinary  care  could  have  known  it  was  not 
burning,  and  that  this  failure  of  the  light  not  burning  was  the 
proximate  cause  of  the  injury  sustained  by  the  plaintiff,  that 
would  constitute  actionable  negligence  and  you  would  answer 
the  issue  "Yes/'30 

Ohio. 

(1)  It  does  not  follow  because  the  plaintiff  was  injured  that 
the  city  of  Cincinnati  is  liable  to  her  in  damages  therefor.  The 
injury  alone  will  not  be  sufficient  to  support  a  cause  of  action. 

The  city  of  Cincinnati  is  not  an  insurer  of  the  safety  of  its 
streets  or  roads,  nor  of  the  lives  and  limbs  of  persons  passing 
over  and  along  the  same ;  nor  is  the  city  required,  in  the  improve- 
ment and  care  of  its  streets,  to  do  everything  that  human 
ingenuity  and  knowledge  can  devise  to  prevent  the  happening  of 
accidents,  or  injuries  to  persons  using  the  streets  or  roads. 

The  city  is  bound  only  to  exercise  ordinary  care  to  see  that 
its  roads  are  reasonably  safe  for  use  and  travel  in  the  usual 
mode  and  the  law  does  not  exact  of  the  city  that  which  is 
unreasonable  or  impracticable.3 ' 

28  Plater  v.  W.  C.  Mullins  Constr.  3O  Speas  v.  Greensboro,  204   NC 
Co.,  223  MoApp  650,  17  SW2d  658.  239,  167  SE  807. 

29  South  Omaha  v.  Burke,  3  Neb  3I  Taylor  v.  Cincinnati,  143  OhSt 
(unoff)  314,  94  NW  528.  426,  55  NE2d  724. 
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(2)  Under  the  law  of  the  state  of  Ohio  a  municipality,  and 
Cleveland  of  course  is  a  municipality,  is  obligated  to  keep  its 
streets  open,  in  repair  and  free  from  nuisance.    That  is  the  statu- 
tory obligation  which  the  city  of  Cleveland  owes,  that  the  city  of 
Cleveland  is  obligated  to  perform  for  people  in  the  rightful  use 
of  the  streets. 

That  does  not  mean  that  the  city  is  an  insurer.  It  does 
mean  that  the  city  must  use  ordinary  and  reasonable  care  to  so 
maintain  its  streets  as  to  be  in  a  reasonably  safe  condition  for 
the  usual  and  customary  mode  of  travel  upon  its  streets.32 

(3)  Now,  the  plaintiff  in  her  claim  in  this  case  against  the 
defendant  in  her  petition  claims  this  in  substance:     That  the 
improved  highway  as  it  approached  the  bridge  in  question  was 
thirty-six  feet  in  width ;  that  the  curb  line  was  the  same  width 
as  the  street  and  was  not  narrowed  as  it  approached  the  bridge, 
and  that  the  curbs  were  not  narrowed  to  the  width  of  the  bridge 
as  the  roadway  approached  the  bridge ;  that  the  vehicular  por- 
tion of  the  bridge  in  question  was  nineteen  feet  in  width ;  and  the 
concrete  header  or  abutment  on  the  eastbound  roadway  was 
caused  to  exist  in  the  center  of  the  eastbound  roadway  in  the 
street  at  the  approach  to  the  bridge;  the  bridge  was  not  pro- 
vided with  sufficient  lights  to  illuminate  said  bridge  and  make 
the  header  visible  under  the  conditions  as  existed  on  the  night 
of  December  26,  19—;  and  that  the  conditions  as  existed  on  that 
night  were  dangerous  and  unsafe  and  constituted  a  nuisance  in 
said  street  at  the  time  and  place. 

*     *     * 

Now,  let's  first  consider  the  claims  of  the  plaintiff:  It  is  the 
claim  of  the  plaintiff  that  the  conditions  as  described  in  the 
petition  at  the  time  and  place  constituted  a  nuisance.  It  is  the 
claim  of  the  plaintiff  that  the  widened  street  to  thirty-six  feet 
with  the  curb  lines  as  they  existed  and  with  the  bridge  as  it 
existed  all  constituted  a  nuisance  and  a  danger  to  the  public 
traveling  on  the  street  at  the  time. 

Now,  what  was  the  duty  of  the  city  with  reference  to  its 
street  in  the  approach  to  the  bridge?  Well,  it  was  the  duty  of 
the  city  of  Barberton  to  keep  its  street  free  from  nuisance.  That 
is  the  law  of  Ohio. 

The  law  of  Ohio  provides  that  a  municipal  corporation  has 
the  duty  to  keep  its  streets  free  from  nuisance.  The  city  of 
Barberton  in  this  case  was  not  an  insurer  against  accidents  and 

32Deckant  v.   City  of  Cleveland,  one.    This   case   was   reversed     155 

88  OhApp  469,  97  NE2d  84.     The  OhSt  498,  99  NE2d  609,  but  on  an- 

Court  of  Appeals  called  this  general  other  point. 
charge    a    "commendably    correct" 
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injury.  A  municipal  corporation  is  charged  with  the  duty  of 
keeping  its  streets  free  from  nuisance  and  in  a  reasonably  safe 
condition  for  travel  in  the  usual  mode,  and  the  law  exacts  from 
a  municipality  only  what  is  practical  and  reasonable  in  keeping 
its  streets  open,  in  repair  and  free  from  nuisance. 

There  is  no  question  of  repair  in  this  case.  The  street  was 
a  newly  improved  street  and  in  repair,  and  the  bridge  was  in 
repair. 

The  only  claim  that  the  plaintiff  makes  against  the  defendant 
in  this  case  is  that  the  condition  as  it  existed  on  the  night  in 
question  constituted  a  nuisance  to  the  public  who  was  traveling 
upon  the  street  using  the  same  in  the  usual  mode  of  travel.  Any 
permanent  obstruction  or  fault  in  the  street  which  materially 
impedes  travel  may  be  a  nuisance.  A  nuisance  exists  in  a  public 
street  when  due  to  some  fault  in  the  street  it  is  rendered  at 
a  particular  time  not  in  reasonably  safe  condition  for  public 
travel.  Whether  the  situation,  as  presented  by  the  evidence, 
upon  the  night  in  question  is  a  nuisance  depends  upon  general 
circumstances  at  the  time  and  place  and  the  conditions  at  the 
time  and  place.  It  may  or  may  not  be  a  nuisance,  depending  upon 
the  circumstances  as  you  find  them  to  be  from  the  evidence. 

It  is  the  duty  of  the  plaintiff  in  this  case  to  prove  by  a  pre- 
ponderance of  the  evidence  that  the  situation  as  it  existed  that 
night  constituted  a  dangerous,  unsafe  condition  amounting  to  a 
nuisance  upon  the  public  highway ;  that  is,  a  condition  that  was 
dangerous  for  one  using  the  highway  in  a  reasonable  manner 
and  in  the  usual  mode,  and  in  a  lawful  manner. 

A  street  the  condition  of  which  is  reasonably  safe  for  lawful 
use  and  can  be  made  to  cause  harm  only  by  a  violation  of  law 
must  be  held  to  be  reasonably  safe  for  travel  in  the  usual 
manner. 

As  I  have  said  before,  it  is  the  duty  of  the  plaintiff  to  prove 
the  allegations  of  her  petition,  to  prove  that  the  condition  as 
it  existed  on  the  night  in  question  constituted  a  nuisance  upon 
the  public  highway,  by  a  preponderance  of  the  evidence ;  and  by 
a  preponderance  of  the  evidence,  we  mean  the  greater  weight 
thereof,  the  greater  probability  of  the  truth  as  you  see  it  to  be 
after  weighing  the  evidence. 

If  you  find  by  a  preponderance  of  the  evidence  that  the  con- 
dition of  the  highway  constituted  a  nuisance,  then  before 
plaintiff  can  recover  in  this  case,  you  must  further  find  by  a 
preponderance  of  the  evidence  that  the  dangerous,  unsafe  condi- 
tion or  nuisance  was  the  proximate  cause  of  the  collision  of  the 
automobile  with  the  bridge  abutment  and  plaintiff's  resulting 
injuries. 
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Now,  I  have  heretofore  defined  proximate  cause  of  an  injury 
as  that  which  in  the  natural  and  continuous  sequence  unbroken 
by  any  efficient  intervening  cause  produces  the  injury  and  with- 
out which  the  resulting  injury  would  not  have  occurred. 

Now,  if  by  a  consideration  of  all  the  evidence  you  determine 
by  a  preponderance  thereof  that  the  city  of  Barberton  main- 
tained at  the  time  and  place  in  question  a  public  nuisance  on 
the  public  highway  at  the  approach  of  this  bridge,  and  you  fur- 
ther determine  by  a  preponderance  of  the  evidence  that  that  was 
the  proximate  cause  of  the  collision  and  plaintiff's  resulting 
injuries,  then  the  plaintiff  would  be  entitled  to  a  verdict  at  your 
hands,  unless  you  further  find  by  a  consideration  of  all  the  evi- 
dence that  the  sole  proximate  cause  of  this  collision  and  plain- 
tiff's resulting  injuries  was  negligence  upon  the  part  of  the 
driver  of  the  vehicle  in  which  plaintiff  was  riding,  or  that  the 
plaintiff  herself  was,  while  riding  in  the  car,  guilty  of  some 
negligence  which  proximately  contributed  to  cause  the  collision 
and  her  resulting  injuries. 

The  city  of  Barberton  denies  that  the  condition  existing  at 
the  time  and  place  constituted  a  nuisance  on  the  highway.  The 
city  of  Barberton  contends  that  it  had  done  all  that  was  prac- 
tical and  reasonable  in  keeping  its  streets  free  from  nuisance, 
and  that  this  street  and  the  approach  to  the  bridge  and  that  the 
whole  situation  combined  was  reasonably  safe  for  travel  in  the 
usual  manner ;  and  the  city  of  Barberton  further  contends,  how- 
ever, that  if  this  were  a  nuisance  that  it  was  not  the  proximate 
cause  of  the  collision  and  plaintiff y&  injuries ;  that  the  sole  proxi- 
mate cause  of  the  collision  and  plaintiff's  injuries  was  the  negli- 
gence of  the  driver  of  the  automobile  on  the  night  in  question. 

[The  court  then  instructs  the  jury  as  to  the  provisions  of 
law  with  respect  to  speed,  lights  and  the  duties  of  the  driver  of 
the  automobile.] 

Now,  it  was  the  duty  of  K.  (the  driver)  upon  the  night  in 
question  in  the  driving  and  management  and  control  of  his 
automobile  to  consider  the  condition  of  the  highway  with  ref- 
erence to  snow,  the  visibility  and  range  of  his  lights  with  refer- 
ence to  his  speed  and  any  other  conditions  then  existing,  and 
it  was  his  duty  with  respect  to  these  several  conditions  to  exer- 
cise that  care  which  a  reasonably  prudent  person  would  exercise 
under  the  same  or  similar  circumstances,  bearing  in  mind  the 
visibility,  the  range  of  lights  and  the  general  weather  conditions, 
and  any  failure  upon  his  part  to  exercise  that  care  which  a 
reasonably  prudent  person  would  under  the  same  or  similar 
circumstances  exercise  would  constitute  negligence  upon  the  part 
of  the  driver,  K. 
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It  was  the  duty,  also,  of  the  plaintiff,  the  passenger  in  this 
case,  to  exercise  ordinary  care  for  her  own  safety ;  which  simply 
means  that  it  was  her  duty  under  the  circumstances  to  exercise 
that  degree  of  care  for  her  own  safety  which  a  reasonable  and 
prudent  person  riding  as  a  passenger  at  the  time  and  place 
would  exercise.  And  if  upon  the  consideration  of  the  evidence 
you  find  that  the  plaintiff  failed  to  exercise  ordinary  care  for 
her  own  safety,  then  she  would  be  negligent. 

Now,  I  charge  you  that  if  you  find  by  a  preponderance  of 
the  evidence — and  this  is  more  or  less  of  a  recapitulation — that 
the  condition  existing  in  the  highway  at  the  approach  of  the 
bridge  on  the  night  in  question  constituted  a  nuisance  and  you 
further  find  from  the  evidence  that  K.,  the  driver  of  the  car  in 
which  plaintiff  was  riding,  was  negligent,  and  that  a  nuisance 
or  dangerous  condition  of  the  street  and  the  negligence  of  the 
driver  each  proximately  contributed  to  the  collision  and  plain- 
tiff's resulting  injuries,  then,  your  verdict  should  be  for  the 
plaintiff  in  this  case,  providing  you  find  that  the  plaintiff  was 
not  guilty  of  negligence  proximately  contributing  to  cause  the 
collision. 

Any  negligence  of  the  driver  which  proximately  contributed 
to  cause  the  collision  is  not  to  be  charged  against  or  imputed  to 
the  plaintiff  in  this  case,  but  if  upon  the  consideration  of  the 
evidence  you  find  that  K.,  the  driver  of  the  car,  was  negligent 
and  that  his  negligence  was  the  sole  proximate  cause  of  the  col- 
lision and  the  plaintiff's  injuries,  then  your  verdict  should  be 
for  the  defendant,  the  city  of  Barberton,  in  this  case.33 

(4)  The  city  of  Hamilton  was  on  November  14,  19 — ,  re- 
quired by  law  to  keep  its  streets  free  from  nuisance,  and  if  you 
find  that  the  loading  platform  described  in  this  case,  on  account 
of  its  condition  at  that  time,  was  in  fact  a  nuisance,  and  that  the 
proximate  cause  of  the  injuries  suffered  by  the  plaintiff  was  the 
failure  of  the  city  to  remove  said  nuisance,  your  verdict  should 
be  for  the  plaintiff. 

*     *     * 

Even  if  K.  B.  was  guilty  of  some  negligence  in  connection 
with  the  accident  sued  upon  in  this  case,  the  plaintiff  is  not 
charged  therewith,  and  she  may  recover  damages  for  the  loss 
she  sustained,  notwithstanding  any  negligence  of  K.  B.,  if  you 
find  the  city  violated  its  duty  in  connection  with  the  maintenance, 
supervision,  and  control  of  said  street,  and  the  same  was  the 
proximate  cause  of  the  injury  suffered  by  the  plaintiff.34 

33  Kocher  v.  Barberton,  140  OhSt         34  Hamilton  v.  Dilley,  30  OhApp 
240,  42  NE2d  977,  affirming  verdict      558,  166  NE  147. 
and  judgment  for  plaintiff. 
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Texas. 

The  defendant  has  the  entire  control  of  streets  within  its 
corporate  limits;  has  power  to  provide  for  and  enforce  the 
manner  in  which  said  streets  are  to  be  kept;  and  is  liable  to 
travelers  on  said  streets  for  any  damage  arising,  without  the 
fault  of  the  one  injured,  from  placing  in  the  street  such  obstruc- 
tions as  to  render  the  travel  upon  said  street  hazardous  to  the 
persons  or  property  being  conveyed  or  passing  such  streets.36 

Utah. 

The  city  is  not  an  insurer  of  the  safety  of  its  streets.  It 
is  required  to  use  nothing  more  than  reasonable  care  to  keep 
its  streets  in  a  reasonably  safe  condition,  by  night  as  well  as 
by  day,  for  persons  traveling  thereon  and  exercising  reasonable 
care  and  prudence  in  so  traveling.  A  pedestrian  or  bicyclist 
or  other  traveler  in  traveling  upon  a  public  street  in  the  city 
has  the  right  to  assume  that  the  city  has  performed  its  duty 
in  regard  to  making  the  streets  reasonably  safe,  but  this  does 
not  excuse  such  traveler  from  exercising  reasonable  care  in 
his  own  behalf.  The  city  is  not  bound  to  make  any  special 
provisions  for  bicyclists,  and  no  liability  is  to  attach  to  it 
because  no  part  of  the  street  was  specially  adapted  to  bicycle 
travel.  Nor  is  any  liability  to  be  charged  against  the  city  in 
this  case  because  the  street  was  not  of  sufficient  width.36 

Virginia. 

A  person  using  a  street  or  public  way  in  the  ordinary  manner 
has  the  right,  in  the  absence  of  knowledge  to  the  contrary,  to 
act  on  the  assumption  that  the  street  or  way,  throughout  its 
entire  width,  or  so  much  of  it  as  is  intended  for  travel,  is  in 
a  reasonably  safe  condition,  and  he  is  not  required  as  a  matter 
of  law  to  be  on  the  lookout  for  defects  or  obstructions  therein.37 

Washington. 

A  county  must  exercise  reasonable  care  to  see  that  its  roads 
and  highways  are  maintained  in  a  reasonably  safe  condition 
for  ordinary  travel,  and  this  includes  the  duty  to  give  adequate 
warning  of  the  dangerous  conditions  in  the  highway  of  which 
it  has  notice. 

*     *     * 

You  are  instructed  that  in  determining  the  speed  of  the 
automobile  driven  by  plaintiff,  T.  E.  C.,  immediately  prior  to  and 

35Galveston  v.  Posnainsky,  62  37  Jones  v.  Massie,  158  Va  121, 
Tex  118,  50  AmRep  517.  163  SE  63. 

?6Exnelle  v.   Salt  Lake   City,   54 
Utah  360,  181  P  266. 
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at  the  time  of  the  accident  complained  of,  you  will  consider 
along  with  the  oral  testimony  with  reference  thereto  all  of  the 
testimony  of  the  physical  conditions  at  the  time  and  place  of 
the  accident.38 

Wisconsin. 

(1)  The  question  as  to  whether  the  highway  in  question, 
at  the  time  and  place  of  accident,  was  insufficient  or  out  of  re- 
pair, is  one  of  fact  for  the  jury,  and  this  question  of  fact, 
whether  the  alleged  defect  constituted  such  an  insufficiency  or 
want  of  repairs,  ordinarily  depends  upon  a  variety  of  considera- 
tions, tending  to  furnish  an  answer  to  the  inquiry,  Was  the 
highway,  at  the  time  and  place,  in  a  reasonably  safe  and  suitable 
condition  for  the  customary  travel  passing  upon  it,  under  all  the 
circumstances  attending  the  particular  place? 

It  is  for  the  jury  to  determine,  as  a  question  of  fact,  from 
the  evidence  in  the  case,  whether  the  highway  in  question,  at 
the  time  and  place  of  the  accident,  was  a  reasonably  safe  and 
suitable  highway;  and  in  the  consideration  of  that  question, 
it  is  the  duty  of  the  jury  to  bear  in  mind  that  particular  loca- 
tion of  the  highway,  the  nature  and  surface  of  the  soil,  and 
surrounding  country,  over  and  through  which  the  road  is  made ; 
for  it  is  obvious  that  a  way  which  would  be  deemed  narrow  and 
insufficient,  and  by  which  the  traveler  would  be  unnecessarily 
exposed  to  accident  and  injury  in  one  case,  might  not  be  so 
deemed  in  another,  or  under  different  circumstances.39 

(2)  If  the  jury  find,  from  the  testimony,  that  the  cross-walk 
or  crossing,  including  the  place  where  the  accident  is  alleged  to 
have  happened,  or  any  part  of  it,  was  defective,  out  of  repair, 
or  in  a  condition  dangerous  for  travelers  over  the  same,  and  that 
the  same  was  in  such  defective  or  dangerous  condition  for  several 
weeks  or  months  before  the  accident,  and  continued  so  to  be  up 
to  the  time  the  accident  happened,  then  the  city  and  its  officers 
are  presumed  to  have  had  knowledge  or  notice  of  such  defects 
and  dangerous  condition  of  the  crossing  or  cross-walk,  and  no 
actual  notice  was  necessary  to  make  the  city  liable.  ^  That  is  to 
say,  in  such  case  the  city  is  presumed  to  have  had  notice. 

If  the  jury  are  satisfied,  from  the  testimony,  that  the  apron 
or  bridge  where  the  plaintiff  fell  and  broke  his  leg,  has  been 

38  Christensen   v.    Grays    Harbor  chuckhole  in  the  road,  after  which 

County    34   Wash2d    878,   210   P2d  the  car  turned  over  against  a  tree 

693       J  about  300  feet  from  the  hole.  Judg- 

The    case    cited    was    an    action  ment  for  defendant  was  affirmed, 

against  the  county  by  husband  and  3£»  Kenworthy  v.  Ironton,  41  Wis 

wife    for    injuries    they    sustained  647. 
as  the  result  of  their  car  striking  a 
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there,  and  had  been  there  a  long  time,  say  a  year  or  six  months, 
before  the  accident  occurred,  without  any  objection  on  the  part 
of  the  city,  then  the  city  is  presumed  to  have  acquiesced  in  the 
structure  and  to  have  adopted  it,  and  must  be  held  liable  for 
damages  by  reason  of  defects,  just  the  same  as  if  the  city  au- 
thorities had  actually  ordered  it  to  be  placed  there.40 

(3)  The  law  casts  upon  the  defendants  the  duty  and  obliga- 
tion of  keeping  the  sidewalk  in  front  of  their  building  in  a  reason- 
ably good  and  safe  condition  for  public  use;  and  that  if  the 
plaintiff  was  injured,  while  passing  over  the  walk  with  due  care, 
by  reason  of  its  being  dangerous,  they  were  liable  for  the  dam- 
ages sustained.     The  defendants  were  under  no  obligation  to 
keep  the  sidewalk  in  such  extraordinary  and  unusually  good  and 
safe  condition  as  to  render  an  accident  to  one  traveling  upon  it 
impossible,  but  were  simply  bound  to  keep  it  in  an  ordinarily 
and  reasonably  good,  safe  and  suitable  condition  for  public  use ; 
and  that  the  jury  were  to  determine  from  their  own  view  of  the 
premises,  and  from  the  testimony  in  the  case,  whether  this  was 
the  condition  of  the  walk.    If  this  walk,  by  use,  had  become  so 
smooth  and  slippery  as  to  be  dangerous  and  not  safe  for  public 
use ;  or  if,  by  being  painted  it  was  made  so  smooth  and  slippery 
as  to  be  dangerous  and  not  safe  for  such  use — such  condition 
was  one  against  which  the  defendants  were  bound  to  provide.41 

(4)  In  respect  to  the  liability  of  the  defendants  in  another 
regard,  it  depends  upon  this :    If  you  find  that  this  walk  was  in 
a  bad  and  unsafe  condition,  by  the  paint  placed  upon  it,  or  by 
having  been  worn  down  smooth  by  use,  you  must  find  either 
that  they  had  actual  notice  of  this  condition,  or  you  must  find 
further  that  the  defects  complained  of  were  of  such  a  nature 
and  had  existed  for  such  a  length  of  time  as  that  they  must  have 
known,  or  were  bound  to  know,  that  it  was  in  this  condition. 
Their  liability  depends  upon  that— not'  that  they  must  of  neces- 
sity actually  have  known  that  it  was  in  this  condition ;  but  they 
must  have  actually  known,  or  you  must  find  that  the  defects 
complained  of  were  of  such  a  nature  and  had  existed  for  such 
a  length  of  time  that,  considering  the  residence  of  the  defend- 
ants, the  fact  of  the  location  of  the  premises,  and  their  famili- 
arity with  them,  they  must  necessarily  be  chargeable  with  notice 
of  their  actual  condition.42 

(5)  ^  It  was  the  duty  of  the  defendant  city  to  keep  and 
maintain  its  streets  and  sidewalks  in  good  order  and  repair,  for 

40  Johnson  v.  Milwaukee,  46  Wis          42  Morton  v.  Smith    48  Wis  265 
568    1  NW  187.  4  NW  330,  33  AmRep  811. 

4 '  Morton  v.  Smith,  48  Wis  265, 
4  NW  330,  33  AmRep  811. 
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the  safe  use  and  convenience  of  the  traveling  public,  walking  and 
passing  thereon;  and  if  the  city  authorities,  knowing  that  a 
sidewalk  is  defective  and  unsafe,  or  after  having  had  sufficient 
time,  in  the  exercise  of  reasonable  diligence  or  ordinary  care,  to 
discover  and  repair  the  defect  or  break  in  the  walk,  suffer  it  to 
remain  in  an  unsafe  condition,  and  if  any  person,  while  lawfully 
and  in  the  exercise  of  ordinary  care  passing  over  the  sidewalk 
in  such  unsafe  condition,  becomes  injured  by  reason  of  any 
defect  in  the  walk,  the  city  becomes  liable  for  the  damages  sus- 
tained at  the  time  of  the  accident.  *  *  *  There  can  be  no 
liability  of  the  city  at  all,  unless  there  was  neglect  of  duty  on 
the  part  of  its  officers;  and  there  can  be  no  neglect  of  duty 
unless  they  knew  the  sidewalk  was  broken,  or  with  reasonable 
diligence  could  have  known  it,  long  enough  to  have  enabled  them 
to  have  repaired  it  before  the  accident  occurred.43 

(6)  If  you  should  find  from  the  evidence  in  the  case  that 
the  defect  was  of  such  a  nature  that  the  officials  of  the  village 
could  not  have  discovered  it  by  using  ordinary  care  and  diligence, 
the  defendant  is  not  liable  in  damages,  and  your  verdict  should 
be  for  the  defendant  village.44 

(7)  If  you  believe  that  the  defendant  had  notice  of  the  con- 
dition of  the  road  as  it  was  immediately  before  the  rise  of  water 
in  the  creek — and  of  that,  on  the  evidence,  there  can  be  no 
question — you  will  consider  whether  the  condition  of  the  high- 
way on  the  morning  of  the  accident,  after  the  water  had  over- 
flowed the  road,  considering  the  previous  defects  and  the  nature 
of  the  creek,  was  one  that  might  reasonably  have  been  antici- 
pated by  the  town  authorities.     If  the  condition  of  the  road 
immediately  preceding  the  rise  of  water  was  such  that  the 
dangerous  condition  caused  by  such  rise  of  water  might  reason- 
ably have  been  expected  by  such  town  authorities,  and  the  notice 
of  such  previous  condition,  then  it  was  incumbent  on  the  part 
of  the  town  to  either  have  closed  up  the  road  till  it  was  repaired, 
or  provided  such  means  as  to  have  warned  persons  traveling  on 
such  highway,  in  the  exercise  of  ordinary  care,  of  the  danger.45 

(8)  The  burden  of  proof  is  upon  the  plaintiff  to  show  that 
the  defect  existed  in  the  highway  in  question  which  caused  the 
injury  to  the  plaintiff,  and  to  further  show  that  the  said  defect 
was  of  such  a  character  and  existed  for  such  a  length  of  time 
that  the  town  authorities  are  presumed  to  have  known  it;  and 
unless  you  find  that  the  plaintiff  has  established  these  points  by 

43  Sheel  v.  Appleton,  49  Wis  125,         45  Wiltse  v.  Tilden,  77  Wis  152, 
5  NW  27.  4S  NW  234. 

44  Shaw  v.  Sun  Prairie,  74  Wis 
105,  42  NW  271. 
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a  preponderance  of  proof  he  cannot  recover  and  your  verdict 
should  be  for  the  defendant.46 

(9)  You  are  instructed  that  .the  defendant  had  a  right  to 
store  the  pipe  in  the  highway  a  reasonable  length  of  time,  pro- 
viding it  exercised  ordinary  care  in  so  storing  it ;  in  considering 
whether  or  not  the  defendant  was  guilty  of  any  negligence  in 
allowing  the  pipe  to  remain  in  the  position  and  condition  it  did 
remain,  you  will  consider,  among  other  things,  the  position  and 
condition  of  the  pipe  as  shown  by  the  evidence,  also  the  length 
of  time  it  was  allowed  to  remain  in  the  highway.47 

(10)  The  defendant  town  of  Verona  was  not  required  to  keep 
all  the  width  of  the  highway  in  a  suitable  condition  for  public 
travel  at  the  point  of  the  accident  in  question.    The  defendant 
was  in  duty  bound  to  keep  so  much  of  the  width  of  the  highway 
in  such  condition  that  it  was  reasonably  safe  for  public  travel 
over  it  with  an  automobile  driven  by  persons  while  using  ordinary 
care.48 

§  3067.    Contributory  negligence  of  person  injured. 

Indiana. 

If,  at  the  time  the  accident  happened,  the  defendant's  road 
was  so  icy  and  slick  as  to  make  it  hazardous  to  travel  over 
the  same  with  a  wagon  loaded  with  saw  logs,  and  if  the 
plaintiff  had  knowledge  of  this  icy  and  slick  condition  of  the 
road,  from  his  own  observation,  or  from  warnings  given  by 
other  persons  to  him;  and  if,  notwithstanding  such  knowledge 
of  the  condition  of  the  road,  he  nevertheless  undertook  to  pass 
over  it,  and  in  so  doing  did  not  use  such  care  and  means  as  to 
overcome  the  danger  resulting  from  its  icy  and  slick  condition, 
but  in  any  degree  acted  rashly  or  negligently,  and  his  rashness 
or  negligence  contributed  in  any  degree  to  the  injury,  he  can- 
not recover.49 

Kentucky. 

If  the  jury  believe  from  the  evidence  that  the  street,  at 
the  place  where  plaintiff  was  injured,  was  in  a  reasonably  safe 
condition  for  public  travel  by  persons  exercising  ordinary  care 
to  prevent  injury  or  accident  to  their  own  persons,  or  believe 
that  the  city  did  not  know,  or  by  the  exercise  of  ordinary  care 
could  not  have  known,  that  the  sewer  was  open  a  sufficient 
length  of  time  before  the  injury  to  have  closed  same  by  using 

46  Schillinger  v.  Verona,  88  Wis  4S  Branegan  v.  Verona,   170  Wis 
317,  60  NW  272.  137,  174  NW  468. 

47  Berg  v.  Auburn,  140  Wis  492,  49  Wilson  v.  Trafalgar  &  Brown 
122  NW  1041.  County  Gravel  Road  Co.,  93  Ind  287. 
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reasonable  diligence,  or  if  they  believe  that  plaintiff  was  not 
exercising  ordinary  care  for  her  own  safety  when  she  was 
injured,  or  if  they  believe  that  by  her  own  negligence  or  failure 
to  exercise  ordinary  care  she  caused  or  contributed  to  her  injury 
to  such  an  extent  that,  except  for  her  negligence  or  want  of 
ordinary  care,  the  injury  would  not  have  happened,  they  should 
find  for  defendant.50 

Michigan. 

(1)  I  instruct  you  that  the  township  is  not  an  insurer 
of  the  safety  of  persons  traveling  upon  the  highway,  but  is 
only  required  to  keep  and  maintain  the  highway  in  a  condition 
reasonably  safe  for  public  travel.  If  you  find  that  the  barriers 
erected  by  the  defendant  township  at  this  point  were  sufficient 
to  give  reasonable  notice  to  travelers  on  the  highway  that  there 
was  danger  ahead;  that  the  barriers  across  the  highway  at 
the  point  where  this  accident  occurred  were  of  ample  size  and 
so  constructed  as  to  be  plainly  visible  to  a  person  approaching 
from  the  west  driving  an  automobile  in  the  night  time,  provided 
the  car  was  equipped  with  adequate  lights,  and  the  driver  was 
watching  the  road  in  a  careful  manner ;  and  that  it  was  observ- 
able at  a  sufficient  distance  ahead  to  enable  the  driver  of  a 
car,  equipped  with  adequate  lights,  to  have  seen  the  obstacle 
in  time  to  have  stopped,  if  he  had  his  car  under  control;  and 
that  he  could  have  seen  this  barrier  had  he  looked,  but  that 
he  did  not  see  it  until  within  about  five  feet  of  it  and  too  late 
to  stop;  and  that  the  failure  of  the  driver  of  this  car  to  see 
this  barrier  until  within  five  feet  of  it  and  too  late  to  stop 
was  negligence  as  a  matter  of  law,  and  this  negligence  is  attribut- 
able to  the  plaintiff,  she  being  a  passenger  of  the  car,  for  these 
reasons,  in  case  you  so  find,  she  cannot  recover  and  your 
verdict  should  be  for  the  defendant,  "No  cause  for  action." 

The  law  requires  the  driver  of  an  automobile  to  have  such 
lights  as  will  show  objects  immediately  in  front  of  him  and 
that  he  must  have  his  machine  under  such  control  as  not  to 
run  into  obstructions  that  are  visible  in  front  of  him  in  the 
highway  and  that  if  this  barrier  erected  by  the  township  was 
of  such  a  nature  that  it  was  in  plain  sight  and  visible,  and 
the  driver  of  the  car  in  which  plaintiff  was  riding,  although 
he  had  sufficient  lights,  failed  to  observe  the  barrier  and  run 
into  it  and  then  into  the  river,  that  the  defendant  is  not  liable, 

If  the  lights  on  the  automobile  in  which  defendant  was 
riding  were  not  sufficient  to  disclose  barriers  placed  across  the 

•°  Frankfort  v.    Chinn,    28    KyL 
257,  89  SW  188. 
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highway  ahead  within  a  sufficient  distance  to  stop  the  car  and 
avoid  the  obstruction,  then  the  plaintiff  cannot  recover.51 

(2)  It  appears  from  the  evidence  in  this  case  on  the  part 
of  the  plaintiff  that  his  son  had  frequently  traveled  over  the 
highway  in  question,  and  was  familiar  with  the  general  condition 
of  the  highway  on  this  hill.  Now,  I  charge  you  that  that  fact 
does  not  necessarily  forbid  or  preclude  a  recovery  on  the  part 
of  the  plaintiff ;  but  it  did  impose  upon  his  son  the  obligation 
to  use  what  knowledge  he  had  and  to  act  upon  that  knowledge 
in  passing  over  this  highway,  and  it  placed  upon  him  the  duty 
to  exercise  that  degree  of  care  and  prudence  in  view  of  the 
condition  of  the  highway  that  an  ordinarily  careful  and  prudent 
man  would  have  exercised  in  view  of  all  the  circumstances 
which  surrounded  the  plaintiff's  son  at  the  time  of  the  alleged 
accident.62 

Wisconsin. 

(1)  That  if  the  highway  was  out  of  repair,  and  the  plaintiff 
used  ordinary  care  in  passing  along  it,  and  the  accident  occurred 
on  account  of  such  want  of  repair,  plaintiff  was  entitled  to  re- 
cover. That  if  the  road  was  out  of  repair,  and  on  that  account 
plaintiff  turned  from  the  center  or  graded  portion,  and  passed 
along  by  the  side  thereof,  within  the  limits  of  the  road,  and  was 
guilty  of  no  negligence  in  so  doing,  and  if  the  injury  occurred 
while  passing  along  by  the  side  of  such  road,  the  plaintiff  using 
ordinary  care,  then  he  was  entitled  to  recover.  That  it  was  a 
question  of  fact  for  the  jury  to  determine,  whether  the  plaintiff 
was  justified,  under  all  the  circumstances,  in  turning  from  the 
center  of  the  road  at  the  place  he  did ;  and  if  they  found  that  he 
was,  and  that  the  injury  occurred  while  he  was  driving  along  by 
the  side  of  the  road,  and  within  the  limits  of  the  highway,  the 
plaintiff  using  ordinary  care  in  so  doing,  then  defendant  was 
liable.  That  if  a  highway  is  out  of  repair  and  unsafe  for  travel- 
ers in  the  middle  or  graded  portion  of  it,  a  traveler  has  a  right 
to  turn  out  of  the  graded  part  and  go  along  in  any  part  of  the 
highway  within  its  utmost  limits ;  and  if  he  uses  ordinary  care 
and  is  guilty  of  no  negligence  in  doing  so,  and  an  injury  occurs 
to  him  while  out  of  the  graded  part  of  such  highway,  he  may 
recover  for  such  injury  against  the  town  bound  to  keep  the 
highway  in  repair.  That  in  this  case,  if  the  middle  or  graded 
portion  of  the  road  was  out  of  repair  and  unsafe  for  a  team  with 
a  load  such  as  the  plaintiif  had  at  the  time  of  the  accident,  and 
if  a  man  of  ordinary  care  and  prudence,  with  such  a  load,  would 
have  turned  out  at  the  place  and  in  the  manner  that  the  plaintiff 

5 '  Jones  v.  Brookfield  Tp.,  221  52  Lubbers  v.  Manlius  Tp  ,  172 
Mich  235,  190  NW  733.  Mich  387,  137  NW  804 
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did,  and  if  the  injury  occurred  while  he  was  out  of  the  road  and 
within  the  limits  of  the  highway,  before  he  had  passed  that 
portion  of  the  road  out  of  repair,  then  the  town  was  liable.  That 
if  the  plaintiff  had  passed  over  the  road  within  three  or  four 
days  prior  to  the  time  of  the  accident,  with  a  loaded  team,  and, 
from  his  knowledge  of  the  condition  of  the  road,  had  good  reason 
to  believe  that  the  middle  or  graded  portion  of  it  was  unsafe, 
and  believed  that  it  was  safer  to  turn  out  of  the  graded  or 
traveled  part  where  he  did,  than  to  keep  in  the  middle  of  the 
road,  and  used  ordinary  care  in  driving,  and  was  guilty  of  no 
negligence,  and  drove  along  by  the  side  of  the  road  no  longer 
than  it  was  necessary,  and  met  with  the  accident  while  out  of 
the  road,  he  was  entitled  to  recover.53 

(2)  If  either  of  them  had  knowledge  of  the  actual  condition 
of  the  crossing,  then  no  notice  or  warning  to  them  from  the 
town  or  its  officers  was  necessary;  or  if  either  had  knowledge 
of  the  alleged  defect  in  the  highway,  and  if  the  defect  was  of 
such  a  character  that  men  of  ordinary  prudence,  having  knowl- 
edge of  it,  would  not,  under  ordinary  circumstances,  have  at- 
tempted to  pass  at  their  own  risk,  the  plaintiffs  had  not  the 
right  to  do  so,  and  could  not  recover,  such  facts  being  estab- 
lished.54 

(3)  Yet  the  knowledge  of  the  plaintiff  of  such  defect  may 
be  taken  into  consideration,  on  the  determination  of  this  ques- 
tion, with  all  the  other  circumstances  disclosed  by  the  evidence. 
The  speed  at  which  the  plaintiff  was  riding  at  the  time  may  be 
also  considered  in  this  connection.    Was  he  riding  with  ordinary 
care,  or  was  he  riding  recklessly,  carelessly,  at  a  high  rate  of 
speed,  and  without  such  care  and  prudence  as  persons  of  ordi- 
nary care  would  use  under  similar  circumstances  ?  You  may  also 
consider  whether  it  was  daylight  or  dusk  at  the  time  of  the 
accident.    You  are  to  take  all  those  circumstances  into  considera- 
tion for  the  purpose  of  determining  whether  he  used  ordinary 
care  in  riding  and  passing  over  the  culvert  at  the  time  he  was 
injured.55 

(4)  The  depression  or  defect  in  the  walk  claimed  appeared 
to  be  open  and  visible,  and  the  plaintiff  stepped  into  it  in  broad 
daylight,  and  might  have  seen  it  if  he  had  looked ;  but  that  a 
person  is  not  necessarily  to  be  held  guilty  of  negligence  because 
he  does  not  every  instant  keep  his  eyes  on  the  walk  before  him, 
and  keep  in  his  mind  every  instant  the  fact  that  there  is  a  dan- 

83  Kelley  v.  Fond  du  Lac,  31  Wis         55  Brennan  v.  Friendship,  67  Wis 
179.  223,  29  NW  902. 

54  Hammond  v.  Mukwa,  40  "Wis 
35. 
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gerous  defect  in  the  walk  over  which  he  is  passing.  If  his  mind 
and  attention  and  eyes  are  for  a  moment  diverted  to  some  object, 
and  he  removes  his  eyes  from  the  walk,  and,  while  so  diverted, 
he  walks  into  a  hole  which  he  might  and  would  have  seen  had 
he  been  looking,  it  does  not  necessarily  follow  from  this  fact 
that  he  was  negligent.  He  may  or  may  not  be  negligent,  accord- 
ing to  the  facts  surrounding  the  case ;  and  this  is  a  question  of 
fact  for  you  to  determine,  whether  or  not  the  plaintiff  was  negli- 
gent in  this  case.56 

(5)  The  plaintiff  admits  that  she  knew  that  the  sidewalk 
in  question  was  in  a  defective  condition,  and  had  known  it  for 
some  time  previous.    A  person  passing  over  a  sidewalk  known 
to  be  in  defective  and  dangerous  condition  must  use  greater  care 
and  caution  than  if  she  were  ignorant  thereof.57 

(6)  If  the  plaintiff  had  knowledge  of  the  existence  of  the 
defect  claimed  previous  to  the  accident,  such  circumstance  re- 
quires some  evidence,  direct  or  circumstantial,  reasonably  suf- 
ficient to  overcome  the  presumption  of  negligence  raised  by 
such  knowledge,  either  by  showing  that  plaintiff  was  proceeding 
upon  the  walk  paying  attention  to  the  necessity  of  avoiding  the 
danger,  or  that  he  forgot  the  existence  of  it  and  that  his  f orget- 
fulness  under  the  circumstances  was  consistent  with  ordinary 
care.58 

(7)  The  sixth  question  for  the  jury  is : 

Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
which  contributed  to  produce  the  injury  received? 

On  that  question  the  defendant  has  the  burden  of  proof. 
In  your  answer  to  that  question  you  must  find,  in  order  to 
answer  it  by  "Yes,"  that  the  plaintiff  was  so  guilty  by  a  fair 
preponderance  of  the  evidence.  The  question  involved  is  whether 
the  plaintiff,  or  anybody  acting  for  her,  was  guilty  of  any  act 
of  negligence  or  any  failure  to  act  which  contributed  to  the 
injury  received.  The  defendant  claims  in  this  case  that  the 
buggy  was  overloaded,  that  there  were  seven  persons  and  a 
keg  of  beer  in  it,  and  that  it  was  so  overloaded  that  it  was 
dangerous  per  se,  or  that  any  injury  was  likely  to  result  with 
the  buggy  so  overloaded.  It  is  also  claimed  by  the  defendant 
that  the  driver,  the  son  of  the  plaintiff,  was  negligent  in  driving. 
You  have  heard  the  evidence  on  that  subject,  and  it  will  be 
for  you  to  determine  whether,  under  all  the  circumstances  of 
the  case  which  have  developed,  the  driver  was  negligent  and 

56  Crites    v.    New    Richmond,    98          88  Zoellner  v.  Fond  du  Lac,   147 
Wis  55,  73  NW  322.  Wis  300,  133  NW  35. 

57  Collins  v.  Janesville,  107  Wis 
436,  83  NW  695. 
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contributed  to  the  injury  which  the  plaintiff  received.  If  he 
was  not  guilty  of  any  negligence  and  did  not  have  anything 
to  do  with  the  injury  she  received,  then  it  was  not  contributory 
negligence.  You  must  find  him  guilty  of  contributory  negligence 
which  contributed  to  the  injury  she  received,  before  you  can 
answer  that  question  by  "Yes."59 

(8)  The  plaintiff  was  bound  to  use  ordinary  care,  that  is, 
such  care  as  the  great  mass  of  ordinarily  prudent  persons  of 
his  age  would  have  exercised  in  riding  along  the  highway  under 
the  like  circumstances.  He  was  not  bound  to  use  more  than 
this  degree  of  care.  A  traveler  upon  a  highway  is  not  bound 
to  use  the  high  degree  of  care  that  extremely  cautious  men  use, 
who  constantly  fix  their  eyes  ahead  of  them.  Unless  the  traveler 
knows  of  a  defect  in  the  traveled  track,  he  has  the  right  to 
presume  that  it  is  reasonably  safe ;  and,  if  the  highway  be  along 
a  level  tract  of  country,  he  has  the  right  to  ride  or  drive  at 
a  pace  such  as  the  mass  of  ordinarily  prudent  persons  would 
adopt  as  a  safe  pace,  at  the  same  place,  or  under  like  circum- 
stances. If  a  traveler  knows  of  a  defect  in  the  highway  over 
which  he  is  traveling,  he  is  bound  to  use  the  same  care  in  travel- 
ing over  it  that  the  ordinarily  prudent  man,  having  the  like 
knowledge,  would  do  in  traveling  upon  it.60 

59  Vollmer  v.  Fairbanks,  146  Wis  6O  Wall  v.  Highland,  72  Wls  435, 
630,  132  NW  542.  39  NW  560. 
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§  3070.    Construction  of  contract. 

Alabama. 

Under  the  law  of  Alabama,  it  is  immaterial  in  what  form  the 
relation  of  principal  or  surety  is  established,  and  if  from  all 
the  evidence  you  should  find  that  the  loan  from  the  Tennessee 
Hermitage  National  Bank  was  made  to  the  First  National  Bank 
of  Athens,  Alabama,  and  that  these  movants  in  this  cause  signed 
the  note  as  sureties,  and  knowledge  thereof  was  brought  home 
to  the  Tennessee  Hermitage  National  Bank,  then  I  charge  you, 
that  if  from  all  the  evidence  in  this  case  you  are  convinced  the 
Tennessee  Hermitage  National  Bank  released  the  First  National 
Bank  from  all  liability,  and  such  release  was  made  without  the 
consent  or  connivance  of  these  movants,  then  I  charge  you,  you 
must  find  a  verdict  for  the  movants.1 

Indiana. 

If  the  jury  found  that  the  appellant  was  a  paid  surety,  then 
the  surety  contract  should  be  construed  most  strongly  against 
the  surety  company  provided  that  the  jury  further  found  that 
there  was  room  for  construction  of  the  terms  and  provisions  of 
the  bond.2 

§  3071.    Fraud  as  inducement  to  sign  contract. 

If,  under  the  preceding  instruction,  you  should  find  for  the 
defendant,  you  should  next  consider  and  determine  the  issue 
presented  in  the  first  defense  in  the  second  division  of  defendant's 
answer,  and  that  the  burden  was  on  the  defendant;  that  the 
true  report  of  this  claim  is  that,  by  reason  of  the  facts  stated, 

1  Tennessee  Hermitage  Nat.  Bank  2  American  Surety  Co.  of  New 
v.  Hagan,  218  Ala  390,  119  S  4.  York  v.  Jay  Lodge  No.  87,  F.  &  A. 

M.,  102  IndApp  82,  196  NE  356. 
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this  defendant  was  induced  to  sign  the  note  in  suit  through 
the  false  and  fraudulent  representations  of  the  plaintiffs.  Upon 
this  issue  you  are  told  that,  if  one  person  represents  to  another 
as  true  that  which  he  knows  to  be  false,  and  makes  the  repre- 
sentations in  such  a  way  and  under  such  circumstances  as  to 
induce  a  reasonable  man  to  believe  that  the  matter  stated  is 
true,  and  the  representation  is  meant  and  intended  to  be  relied 
upon,  and  the  person  to  whom  the  representation  is  made,  believ- 
ing it  to  be  true  and  relying  thereon,  acts  in  reliance  on  it  and 
suffers  damage  thereby,  this  is  fraud  sufficient  to  void  the  instru- 
ment which  he  was  induced  to  sign.  Fraud,  however,  such  as 
the  defendant  charges  the  plaintiffs  with,  is  never  to  be  pre- 
sumed, but  must  be  affirmatively  proved  by  the  party  alleging 
the  same.  The  law  presumes  that  all  men  are  fair  and  honest, 
and  that  their  dealings  are  in  good  faith  and  without  intention 
to  disturb,  cheat,  hinder,  delay,  or  defraud  others.  When  a 
transaction  called  in  question  is  equally  capable  of  two  con- 
structions, one  that  is  fair  and  honest  and  one  that  is  dishonest, 
then  the  law  is  that  the  fair  and  honest  construction  prevails 
and  the  transaction  called  in  question  must  be  presumed  to  be 
fair  and  honest.  If,  therefore,  you  find  that  the  defendant  has 
shown  by  a  preponderance  of  the  evidence,  considering  the  ad- 
mitted facts  and  all  the  evidence  in  the  case,  that  the  plaintiffs 
and  said  R.  represented  and  stated  to  this  defendant  at  the  time 
they  urged  him  to  become  a  surety  on  said  note  that  the  said 

land  in  Minnesota  was  subject  only  to  a  mortgage  for  $ , 

when  in  fact  there  were  mortgages  against  said  land  aggregating 

about  $ ,  and  if  you  further  find  from  a  preponderance  of 

the  evidence  that  the  plaintiffs  and  R.  knew  that  said  amount 

of  $ ,  in  mortgages  was  against  said  land,  and  knew  that 

their  statements  were  untrue  and  were  made  by  them  falsely 
and  fraudulently  with  the  intent  to  deceive  this  defendant,  and 
you  further  find  that  the  defendant  was  in  fact  deceived  thereby, 
and  thus  induced  to  sign  the  said  note  as  surety,  and  that  he 
would  not  have  signed  the  same  had  he  known  the  condition  of  the 
title  to  said  land,  then  your  finding  upon  this  issue  should  be 
for  the  defendant.  If,  however,  you  fail  to  find  that  the  defend- 
ant has  proved  by  a  preponderance  of  the  evidence  that  the  plain- 
tiffs, acting  with  the  said  R.,  urged  the  defendant  to  become  a 
surety  on  said  note,  and  at  said  time  represented  and  stated  to 
the  defendant  that  the  land  in  Minnesota  was  subject  only  to 
a  mortgage  for  $ ,  when  in  fact  at  the  time  there  were  mort- 
gages against  the  land  of  about  $ ,  which  fact  was  at  the 

time  known  to  the  plaintiffs,  and  if  you  fail  to  find  that  the 
defendant  has  proved  by  a  preponderance  of  the  evidence  that 
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the  plaintiffs  at  the  time  knew  that  said  statements  were  untrue, 
that  they  were  falsely  and  fraudulently  made  with  the  intent 
to  deceive  the  defendant,  and  that  the  defendant  was  in  fact 
deceived  thereby,  and  that  he  would  not  have  signed  the  said 
note  had  he  known  the  true  condition  of  the  title  to  the  said  land, 
then  your  finding  upon  the  issues  should  be  for  the  plaintiffs. 
If  your  finding  upon  this  issue  under  the  instruction  herein  given 
is  for  the  defendant,  then  a  verdict  should  be  returned  by  you 
for  the  defendant,  and  you  need  not  consider  further  the  other 
questions  in  the  case.  If,  however,  your  finding  upon  this  issue 
under  this  instruction  as  given  is  for  the  plaintiffs,  then  you 
should  proceed  to  consider  the  issue  presented  in  the  division 
of  defendant's  answer  as  given  you  in  the  next  succeeding  in- 
struction.3 

§  3072.    Execution  of  bond  without  authority. 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  H.  C.  P.  did  not  sign  the  bonds  in  the  notice  mentioned, 
but  that  his  name  was  signed  thereto  without  his  authority, 
then  they  must  find  for  the  defendant  H.  C.  P.,  and  in  coming 
to  a  conclusion  in  this  issue  the  jury  must  bear  in  mind  that 
the  burden  of  proof  is  on  the  plaintiff.4 

§  3073.    Extension  as  consideration. 

The  misappropriation  by  H.  of  the  proceeds  of  the  check  drawn 
by  plaintiff  to  the  order  of  J.  and  wife  created  an  obligation  on 
H.  to  pay  to  plaintiff  the  equivalent  of  said  property  on  demand, 
and  any  extension  of  time  given  by  plaintiff  to  H.  in  the  bond 
sued  on  for  payment  of  said  equivalent  is  sufficient  consideration 
to  uphold  said  bond;  and  if  the  jury  believe  from  the  evidence 
that  defendant  subscribed  his  name  to  said  bond,  and  it  was 
delivered  to  and  accepted  by  plaintiff  in  satisfaction  of  H/s 
obligation  to  it,  and  H.  did  not,  in  12  months  after  the  execution 
of  said  bond,  pay  off  to  plaintiff  a  sum  or  sums  in  the  aggregate 
equal  to  the  proceeds  of  the  check  aforesaid,  they  should  find  for 
the  plaintiff,  unless  they  further  believe  from  the  evidence  that, 
after  said  bond  was  accepted,  the  plaintiff  repudiated  it  because 
G.  D.,  or  other  solvent  surety  or  sureties,  had  not  or  did  not  sign 
it,  or  that  defendant  signed  said  bond  and  delivered  it  to  H.  with 
the  condition  or  understanding  that  the  names  of  G.  D.,  or  other 
named  person  or  persons,  were  also  to  be  signed  to  said  bond  as 
sureties  thereon  before  the  same  became  binding  on  defendant, 

3Riniker  v.  Newkirk  (la),  179  4  Rocky  Mount  Loan  &  Trust  Co. 
NW  825.  v.  Price,  103  Va  298,  49  SE  73. 
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and  that  plaintiff  had  notice  of  said  condition  or  understanding 
before  it  accepted  said  bond.5 

§  3074.    Good  faith  as  between  surety  and  creditor. 

The  court  instructs  you  that  the  burden  was  on  the  defendant, 
and  that  the  contract  of  suretyship,  as  a  general  rule,  is  for  the 
benefit  of  the  creditor,  while  the  surety  derives  no  advantage 
from  it.  Hence,  the  law  imposes  upon  the  creditor  the  duty  of 
dealing  with  the  surety  at  every  step  of  the  transaction  with  the 
utmost  good  faith,  and  if  the  creditor  has  knowledge  or  becomes 
aware  of  the  fact,  if  it  be  a  fact,  that  the  surety  has  been 
deceived  or  is  being  wrongfully  deprived  of  the  security  held 
as  his  protection,  he,  the  creditor,  ought  not  to  be  permitted 
to  remain  silent  and  yet  partake  of  the  fruits  of  such  wrongful 
actions.  However,  you  are  instructed  that  the  acts  of  R.  in 
transferring  the  Minnesota  land  to  S.,  after  giving  the  note  in 
suit,  do  not  release  this  defendant  from  liability  on  the  note 
unless  such  acts  of  R.  were  with  the  advice  and  with  the  assist- 
ance of  plaintiffs,  acting  with  full  knowledge  of  all  the  facts. 
If,  therefore,  you  find  that  the  defendant  has  proved  by  a  pre- 
ponderance of  the  evidence,  considering  the  facts  admitted  and 
all  the  evidence  in  the  case,  that  the  plaintiffs  entered  into  an 
agreement  with  this  defendant  at  the  time  the  note  in  suit  was 
given,  that  the  delivery  of  the  said  note  to  the  plaintiffs  and  of 
the  R.  deed  to  the  defendant  was  conditional,  and  they  were  not 
to  be  used  until  said  deal  was  completed  by  said  R.  paying  and 

releasing  the  $ mortgage  on  the  Clay  County,  Iowa,  land, 

and  if  you  further  find  that  the  defendant  has  proved  by  a  pre- 
ponderance of  the  evidence  that  while  the  defendant  was  holding 
the  said  deed  under  and  by  virtue  of  the  said  agreement  and 
without  knowledge  on  his  part  of  the  negotiations  between  said 
R.  and  the  State  Bank  of  Estherville  or  S.,  its  cashier,  or  without 
any  knowledge  or  notice  sufficient  to  put  an  ordinarily  prudent 
man  upon  inquiry  as  to  the  purpose  of  said  R.,  in  his  negotiations 
with  the  said  bank  or  its  cashier,  S.,  the  plaintiffs,  with  knowl- 
edge of  all  the  facts,  advised  with  and  assisted  the  said  R.  and 
the  said  S.  in  the  transfer  of  the  title  to  said  Minnesota  land 

from  R.  to  S.  in  consideration  of  the  releasing  of  the  said  $ 

mortgage  on  the  land  in  Clay  County,  Iowa,  with  the  fraudulent 
purpose  and  intent  to  wrong  and  defraud  this  defendant  and 
deprive  him  of  the  security  given  for  his  protection  when  he 
signed  such  note,  and  did  advise  with  and  assist  the  said  R. 
and  the  said  S.  in  making  the  transfer  of  said  Minnesota  land 

5  National  Bldg.  &  Loan  Assn.  v. 
Day,  23  KyL  599,  63  SW  590. 
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from  R.  to  S.,  and  did,  with  full  knowledge  of  all  of  the  facts 
hereinbefore  mentioned,  with  the  fraudulent  purpose  and  intent 
to  cheat,  wrong,  and  defraud  this  defendant,  withhold  from  the 
defendant  knowledge  or  notice  of  the  proposed  transfer,  and  did 
intentionally  and  with  the  intent  of  defrauding  the  defendant 
keep  silent  and  refrain  from  disclosing  to  the  said  S.  the  fact 
that  defendant  held  a  deed  to  said  land  from  R.,  then  and  in 
that  event  your  finding  upon  this  issue  should  be  for  the  defend- 
ant, and  you  should  return  a  verdict  accordingly  and  give  no 
further  consideration  to  other  matters  in  the  case.6 

§  3075.    Release  of  surety. 
Iowa. 

After  the  taking  of  said  mortgage  by  plaintiff  from  V.,  the 
plaintiff  could  not  release  any  of  the  property  covered  by  said 
mortgage,  or  appropriate  it  to  his  own  use,  or  to  any  other  pur- 
pose, other  than  in  the  payment  of  the  claim  secured  by  said 
mortgage,  without  releasing  U.  from  liability  on  said  notes  to 
the  extent  of  the  value  of  said  property  so  released  or  appro- 
priated, provided  you  find  that  said  U.  was  simply  liable  as  surety 
on  said  notes.7 

Texas. 

If  you  find  from  the  testimony  that  the  plaintiff,  without  the 
consent  of  defendant  G.,  agreed  with  defendant  S.  to  extend 
the  time  for  the  payment  of  the  note  herein  sued  upon  for  a 
definite  length  of  time,  then  you  are  instructed  that  said  defend- 
ant G.  was  thereby  released  from  such  obligation,  and  you  will 
return  your  verdict  for  said  defendant  G.  ;  but  in  this  connection 
you  are  further  charged  that  a  mere  forbearance  upon  the  part 
of  plaintiff  to  enforce  collection  of  said  note  would  not  amount 
in  law  to  an  extension  of  the  time  for  the  payment  of  the  note.8 

§  3076.    Verdict  must  be  for  or  against  both  principal  and  surety. 

This  is  a  suit  by  plaintiff  against  the  principal  defendant  W. 
and  his  surety,  the  U.  S.  F.  &  G.  Company,  upon  a  bond  signed 
by  both  defendants  undertaking  that  the  principal  defendant 
would  conduct  his  private  detective  business  faithfully  and  hon- 
estly. If  you  find  in  favor  of  the  defendant  W.,  the  same  finding 
must  be  made  in  favor  of  the  other  defendant,  the  U.  S.  F.  &  G. 
Company.  On  the  other  hand,  if  you  find  for  plaintiff  against 


v.   Newkirk    (la),    179          8  Guerguin  v.   Boone,  33   TexCiv 
NW  825.  App  622,  77  SW  630. 

7  De  Goey  v.  Van  Wyk,  97  la  491, 
66  NW  787. 
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defendant  W.,  the  same  finding  must  be  made  against  his  eode- 
f  endant,  the  U.  S.  F.  &  G.  Company,  as  surety,  the  bond  sued 
on  being  a  mutual  undertaking  on  the  part  of  both  defendants.9 


9  State  ex  rel.  Koonce  v.  Wells, 
Circuit  Court,  Marion  County,  Indi- 
ana, No.  41395. 
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SWIMMING  POOLS  AND  BEACHES 

§  3080.    Contributory  negligence  of  one  injured. 

If  you  find  from  the  evidence  that  the  defendant  was  negligent 
as  charged  in  the  complaint,  yet  if  you  further  find  that  plain- 
tiff's daughter,  although  she  did  not  know  of  the  existence  of  the 
diving  or  swimming  hole  referred  to  in  the  complaint,  was  noti- 
fied of  the  danger  in  time  to  have  avoided  the  injury,  and  did 
not  use  ordinary  care  to  avoid  the  danger,  then  plaintiff  cannot 
recover  in  this  case,  and  you  should  find  a  verdict  for  the  defend- 
ant.1 

1  Thierry  v.  Oswell,  212  Ala  418, 
102  S  903. 
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TELEGRAPH  AND  TELEPHONE  COMPANIES 


Section 

3085.  Rights  in  highways. 

3086.  Injuries  to  persons  on  high- 

ways. 

3087.  Injuries  to  pedestrian  by  mes- 

senger riding  bicycle. 

3088.  Objects    in    highway    which 

tend  to  frighten  horses. 

3089.  Injuries  to  property  from  de- 

fective wiring  or  insulation. 

3090.  Duty    to    accept    messages 

without  discrimination. 

3091.  Right  to  fix  office  hours  for 

receipt  and  transmission  of 
messages. 
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sion. 
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3100.  Damages. 

3101.  — Exemplary  damages* 
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§  3085.    Rights  in  highways. 

If  you  find  that  the  defendant  in  this  case,  the  P.  T.  C.  Com- 
pany, was  at  the  time  of  the  injury  complained  of,  and  previous 
thereto,  a  telegraph  company  duly  incorporated  and  organized 
under  the  laws  of  the  state  of  New  York,  and  that  it  had  accepted 
the  provisions  of  the  Act  of  Congress  of  July  24, 19 — ,  and  that, 
under  the  provisions  of  that  act  and  the  acts  of  congress  amenda- 
tory thereof,  it  had  erected  its  poles  and  wires  along  the  con- 
tinuation of  Center  Street,  just  outside  of  the  corporate  limits 
of  the  village  of  New  Brookland,  and  that  the  land  upon  which 
it  erected  its  poles  and  strung  its  wires  was  the  property  of 
J.  R.  S.,  and  that  he  gave  permission  for  the  erection  of  the 
said  line,  and  has  never  revoked  such  permission,  then  I  charge 
you  that  the  defendant  lawfully  erected  its  lines  upon  said  con- 
tinuation of  Center  Street,  and  that  it  had  a  right  to  work  and 
operate  said  lines  of  poles  and  wires  upon  said  continuation  of 
Center  Street.  I  charge  you  further  that,  if  this  is  the  land 
of  J.  R.  S.,  whether  he  gave  the  company  permission  to  erect  a 
telegraph  line  on  his  land  or  not,  if  it  is  erected  there  and  in 
operation,  no  third  party  can  punish  the  telegraph  line  upon  the 
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ground  that  it  is  on  land  of  J.  R.  S.  without  his  consent.    J.  K.  S. 
is  the  party  to  make  that  objection,  and  not  the  third  party.1 

§  3086.     Injuries  to  persons  on  highways. 

It  is  the  duty  of  Logan  City  to  keep  its  streets  in  a  reasonably 
safe  condition,  so  that  persons  in  the  exercise  of  ordinary  care 
and  prudence  can  pass  along  and  through  the  same  safely,  by 
day  or  night.  While  defendant  has  a  right,  through  the  per- 
mission of  the  city,  to  use  its  streets  for  poles  and  wires,  it  must 
use  the  same  care  and  prudence  with  reference  to  the  same  for 
the  safety  of  the  public  that  the  city  itself  is  required  to  use; 
and,  if  you  find  that  the  defendant  maintained  in  one  of  the 
streets  of  the  city  an  unprotected  guy  wire  connected  from  a 
pole  placed  in  the  street,  and  from  the  said  .pole  to  the  ground 
in  the  street  at  a  point  about  15  feet  from  the  base  of  said  pole, 
and  at  night  placed  no  guards  around  or  lights  upon  or  near  the 
same,  or  other  contrivances  intended  to  warn  travelers  of  danger, 
and  that  by  reason  thereof  travel  along  or  across  the  street 
was  rendered  dangerous,  it  is  for  you  to  say  whether  the  same 
constituted  negligence.2 

§  3087.    Injuries  to  pedestrian  by  messenger  riding  bicycle. 
Indiana. 

The  rider  of  a  bicycle  upon  a  public  street  must  use  ordinary 
care  in  its  operation.  If  you  believe  from  the  evidence  that 
defendant's  employee,  while  acting  in  defendant's  business,  was 
riding  his  bicycle  at  the  time  of  the  accident  in  question,  negli- 
gently and  recklessly  and  without  ordinary  care,  taking  into 
account  all  the  facts  and  circumstances  surrounding  the  acci- 
dent, and  as  a  result  of  such  want  of  ordinary  care  inflicted 
upon  the  plaintiff  the  injuries  complained  of,  and  without  con- 
tributing negligence  on  her  part,  your  verdict  should  be  for 
the  plaintiff.  And  if  you  should  believe  from  the  evidence  that 
the  defendant's  employee  was  not,  at  the  time  of  the  injuries 
complained  of,  driving  at  an  unusual  or  an  unlawful  rate  of  speed, 
still,  if  you  further  believe  from  the  evidence  that  such  employee 
did  commit  the  injuries  upon  plaintiff  as  charged,  while  she 
was  using  due  and  proper  care,  and  that  the  defendant's  em- 
ployee might,  by  using  ordinary  and  proper  care  at  the  time,  have 
avoided  committing  such  injuries,  and  that  as  a  consequence  of 
a  want  of  such  reasonable  and  ordinary  care  on  the  part  of 
defendant's  employee,  the  plaintiff  received  the  injuries  com- 
plained of,  then  and  in  that  event  your  finding  should  be  for  the 

1  Miles  v.  Postal  Tel.  Cable  Co.,  2  Davidson  v.  Utah  Independent 
55  SC  403,  33  SE  493.  Tel.  Co.,  34  Utah  249,  97  P  124. 
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plaintiff  and  you  should  assess  her  damages  at  such  sum  as  you 
may  think  from  the  testimony  will  compensate  her  for  the 
injuries  so  sustained  by  her,  not  exceeding  the  amount  asked 
for  in  the  complaint. 

*    *     * 

In  determining  whether  the  defendant's  messenger  was  or 
was  not  chargeable  with  negligence  while  riding  his  bicycle,  if 
you  find  that  he  was  riding  a  bicycle  and  was  engaged  at  the  time 
in  the  performance  of  defendant's  business,  if  you  believe  from 
the  evidence  that  he  at  the  time  and  place  in  controversy  did 
all  that  a  reasonably  careful  and  prudent  person  would  have  done 
under  the  same  or  like  circumstances,  then  you  will  be  warranted 
in  finding  that  he  was  not  negligent ;  but  if  you  find  that  he,  at 
the  time  and  place  in  controversy,  did  not  do  all  that  a  reason- 
ably careful  and  prudent  person  would  have  done  to  avoid  the 
injury,  then  you  will  be  warranted  in  finding  that  he  was  negli- 
gent.3 

Kentucky. 

The  sidewalks  are  reserved  for  the  use  of  pedestrians,  and 
they  have  the  superior  right  there.  One  may  use  them  without 
being  required  as  a  matter  of  law  to  maintain  a  lookout  for 
vehicles,  whether  they  be  self-propelled  or  manually  driven.4 

§  3088.    Objects  in  highway  which  tend  to  frighten  horses. 

If  you  further  believe  from  the  evidence  that  said  wooden  wire 
spool  was  by  its  appearance  calculated  to  frighten  horses  and 
cause  them  to  become  unmanageable ;  and  if  you  further  believe 
from  the  evidence  that  said  wooden  wire  spool  was  permitted  by 
the  employees  of  the  defendant  company  to  remain  in  such  place 
an  unusual  and  unnecessary  length  of  time  for  the  performance 
of  said  work;  and  if  you  further  believe  from  the  evidence 
that  in  permitting  said  wire  spool  to  so  remain  in  such  place 
for  such  length  of  time,  if  you  believe  it  was  so  permitted  to 
remain,  defendant  was  guilty  of  negligence,  as  that  term  has 
been  hereinbefore  defined  to  you,  and  that  such  negligence,  if  any, 
was  the  direct  and  proximate  cause  of  Df  s  injuries,  if  any,  then 
you  will  find  for  the  plaintiff  and  assess  his  damages  as  herein- 
after directed,  unless  you  should  find  for  defendant  under  other 
instructions  given  you.5 

3  Howe  v.  Western  Union  Tel.  Co.,          4  Foreman  v.  Western  Union  Tel. 
Circuit  Court,  Marion  County,  Indi-      Co.,  228  Ky  300,  14  SW2d  1079. 
ana,  No.  32174.  5  Southwestern  Tel.  &  T.   Co.  v. 

Doolittle  (TexCivApp),  138  SW  415. 
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§  3089.    Injuries  to  property  from  defective  wiring  or  insulation. 

You  are  to  determine  whether  the  fire  was  due  to  an  act  of 
God.  You  will  determine  whether  the  storm  caused  the  wire  to 
break  by  reason  of  the  fact  that  the  store  was  on  fire  and  heated 
the  same,  and  caused  it  to  break  and  become  defective,  or  whether 
the  wire,  by  reason  of  the  defects  complained  of,  caused  the  store 
to  ignite. 

*     *     * 

If  a  telegraph  line  is  so  constructed  as  not  to  be  properly  insu- 
lated to  carry  off  a  current  of  electricity  and  if  by  reason  of  the 
defect  and  the  close  proximity  to  the  property  of  another  it 
induced  the  agency  of  any  force,  by  the  act  of  God,  to  destroy 
the  property,  then  the  party  responsible  for  the  wire  would  be 
indirectly  conveying  the  act  of  God  to  this  particular  property 
and  would  be  responsible  for  the  damage  done  under  these  cir- 
cumstances.6 

§  3090.     Duty  to  accept  messages  without  discrimination. 

Defendant's  business  is  one  which  is  affected  with  a  public 
use,  and  the  company  is  a  public  service  corporation,  with  certain 
well-defined  rights  and  duties,  among  the  latter  of  which  is  to 
give  to  each  and  all  of  its  patrons,  and  to  those  who  desire  to 
become  patrons,  courteous  and  prompt  service  in  the  transmis- 
sion of  messages ;  and  it  is  the  duty  of  the  defendant  to  be  sure 
that  it  is  strictly  within  its  rights  before  it  undertakes  to  deprive 
one  of  the  public  of  the  rights  of  its  service.7 

§  3091.     Right  to  fix  office  hours  for  receipt  and  transmission  of 
messages. 

While  it  is  true  that  a  telegraph  company  has  the  legal  right 
to  establish  reasonable  hours  for  the  transmission  and  delivery 
of  messages,  and  if  such  hours  are  reasonable,  which  is  a  question 
of  fact  for  the  jury,  it  is  under  no  legal  obligation  to  deliver  a 
message  outside  of  such  hours,  yet  there  can  be  a  waiver  of  such 
regulations  on  the  part  of  the  company ;  from  here  on  out  I  will 
charge  you  in  my  own  language,  as  to  waiver,  and  that  is  this : 
Waiver  consists  in  tha^  action  by  which  a  person  who,  possessed 
of  a  known  right  or  privilege  created  by  law  or  by  contract  or  by 
other  ways  for  his  benefit,  purposely  ignores  and  sets  aside  his 
right.8 

6  Miles  v.  Postal  Tel.   Cable  Co.,  s  Harrison  v.  Western  Union  Tel. 
55  SC  403,  33  SE  493.  Co.,  75  SC  267,  55  SB  450. 

7  Carmichael  v.  Southern  Bell  Tel.  See  also  Western  Union  Tel.  Co. 
&  T.  Co.,  162  NC  333,  78  SE  507,  v.  Hill,  163   Ala  18,   50   S   248,  23 
AnnCas  1915A,  983.  LRA  (NS)  648,  19  AnnCas  1058. 
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§  3092.    Printed  stipulations  on  back  of  blanks. 

If,  under  the  circumstances  and  in  the  light  of  W/s  previous 
experience  in  using  the  telegraph,  and  of  his  knowledge  of  the 
methods  of  defendant  in  the  transaction  of  its  business,  W. 
had  reasonable  grounds  to  know  that  the  message  would  be 
written  by  J.  on  a  blank  like  that  on  which  J.  actually  wrote  it, 
then  W.  would  be  bound  by  the  printed  stipulations  on  the  back 
of  the  telegram.9 

§  3093.     General  duty  of  care  in  transmission  or  delivery  of  mes- 
sages. 
Arkansas. 

The  mere  fact  that  the  plaintiff  lived  outside  the  corporate 
limits  of  the  town  of  Nashville  is  no  excuse  for  the  failure  of 
defendant  to  deliver  the  message  promptly,  provided  such  deliv- 
ery could  have  been  made  within  said  corporate  limits  by  the 
exercise  of  ordinary  diligence  on  the  part  of  the  employees  of  the 
defendant.  '  ° 

New  York. 

This  case  comes  down  to  this  question : 

Was  this  such  a  mistake  as  these  people  contracted 
with  each  other  should  not  be  construed  as  a  ground 
of  damage,  or  was  it  a  mistake  arising  from  the  gross 
negligence  of  the  defendant's  employees  or  some  one 
of  them? 

If  it  was  a  mere  mistake,  no  matter  how  arising,  there  can 
be  no  recovery  by  the  plaintiffs ;  and  there  can  be  no  such  recov- 
ery unless  you  find  that  the  mistake  was  caused  by  the  gross 
negligence  of  the  defendant's  employee.  Now  it  is  hard  to  define 
the  difference  between  gross  and  ordinary  or  simple  negligence. 
There  are  three  kinds  of  negligence  spoken  of  by  text-writers, 
and,  in  fact,  spoken  of  by  the  court.  One  is  simple  or  slight  negli- 
gence ;  another  is  called  ordinary  negligence ;  the  third  is  called 
gross  negligence.  There  is  a  difference  between  gross  negligence 
and  the  lesser  degrees  of  negligence.  In  this  case,  a  recovery  can 
be  had  only  for  the  gross  negligence;  and  this  classification  of 
negligence  as  gross  and  ordinary  and  slight  only  indicates  that 
under  special  circumstances  great  care  and  caution  are  required, 
or  only  ordinary  care,  or  only  slight  care.  If  the  care  demanded 
by  the  circumstances  of  this  individual  case  was  not  exercised, 
the  case  is  one  of  negligence  under  either  head  of  this  classifica- 
tion, and  a  legal  liability  is  made  out  when  the  failure  is  shown. 

9Woodall  v.  Western  Union  Tel.  f°  Arkansas  &  L.  R.  Co.  v. 
Co.,  210  Ala  265,  97  S  830.  Stroude,  82  Ark  117,  100  SW  760. 
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Gross  negligence,  as  is  said  in  one  of  the  cases,  is  a  relative  term. 
It  is  doubtless  to  be  understood  as  meaning  a  greater  want  of  care 
than  is  implied  by  the  term  ordinary  negligence ;  but,  after  all, 
it  means  the  absence  of  the  care  that  was  necessary  under  the 
circumstances.  So  that  in  this  case  you  are  to  determine  whether 
or  not  this  defendant,  under  all  the  circumstances  of  the  case 
as  they  have  been  laid  before  you,  exercised  the  care  which  those 
circumstances  required.  You  will  take  into  consideration  the 
amount  of  the  order,  the  haste  in  which  they  had  to  transact 
their  business,  the  fact  that  it  was  a  day  when  there  was  a  large 
rush  of  orders,  and  give  the  defendant  credit  for  all  that  may 
be  legitimately  urged,  not  straining  to  find  its  negligence,  but 
asking:  Under  all  the  circumstances  of  the  case,  did  it,  through 
its  employees  and  representatives,  act  as  prudently  and  as  care- 
fully as  was  reasonably  to  be  expected  under  all  the  circum- 
stances ?  If  it  did,  the  fact  that  there  was  a  mistake  does  not 
make  it  liable,  as  I  have  explained  to  you.  The  mere  mistake 
does  not  make  it  liable;  and,  of  course,  the  reason  is  obvious. 
It  has  been  shown  to  you  in  the  proof  here,  as  claimed  by  the 
defendant,  that  it  has  done  all  that  prudent  men  could  to  insure 
the  safe,  speedy,  correct  forwarding  of  these  messages ;  that  its 
employees  were  of  a  highly  skilled  type ;  that  its  appliances  were 
of  the  best  kind ;  and  that  in  that  regard  it  did  all  that  it  could. 
And  the  mere  fact  that  a  man  may  make  a  mistake  does  not  of 
itself  make  the  company  liable.  They  further  claim  that  these 
mistakes  occur,  not  only  by  the  reason  of  the  inattention  or  want 
of  care  or  distraction,  perhaps,  at  the  instant,  of  an  employee,  but 
that  they  are  often  caused  by  extraneous  causes,  such  as  light- 
ning, rain,  the  contact  of  some  foreign  substance  such  as  the 
limb  of  a  tree,  and  that  mistakes  are  caused  by  many  causes,  and 
that  the  defendant  does  not  contract  nor  are  they  obliged  in  law 
to  hold  their  patrons  harmless  against  mere  mistakes.  So  that, 
in  this  case,  you  must  first  find,  not  only  that  this  mistake  was 
not  caused  by  extraneous  causes,  but  you  must  find  that,  if  it  was 
caused  by  the  negligence  of  an  employee  it  was  that  gross  want 
of  care  and  attention  which  implies  a  disregard  of  the  duty  im- 
posed upon  the  employee  and  upon  the  company,  and  a  disregard 
of  the  rights  of  those  who  are  dealing  with  the  company.  Now 
plaintiffs  claim,  on  the  other  hand,  that  this  gross  negligence  is 
amply  established  by  the  manner  of  doing  the  business,  by  the 
fact  that  this  is  not  the  only  mistake  that  occurred  in  this  tele- 
gram, but  that  there  were  several  others  of  minor  importance, 
and  of  no  importance  in  this  case  except  as  there  may  be  circum- 
stances, taken  with  all  the  other  circumstances,  which  will  aid 
you  in  determining  the  main  question,  whether  or  not  in  the 
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sending  of  the  dispatch  there  was  gross  negligence  shown.   These 
are  all  questions  for  you,  gentlemen,  to  consider. ' f 

North  Carolina. 

It  is  the  duty  of  a  telegraph  company  to  be  diligent  in  trans- 
mitting and  delivering  messages  which  are  received  by  it,  and 
any  failure  of  this  duty  on  its  part  would  be  negligence,  and  if 
damage  results  from  such  negligence,  either  to  the  sender  or  the 
sendee  of  such  message,  it  would  be  actionable  negligence.12 

Texas. 

(1)  If  the  mistake  made  in  the  transmission  or  delivery  of 
the  message  was  caused  or  brought  about  on  account  of  or  by 
reason  of  negligence  on  the  part  of  the  defendant,  or  its  agents 
or  servants,  then,  in  that  event,  the  conditions  and  stipulations 
pleaded  by  defendant  cannot  avail  it  anything  in  this  action. 
The  telegraph  company  is  not  an  insurer  of  absolute  safety  and 
accuracy  in  the  transmission  of  messages.13 

(2)  It  is  the  duty  of  a  telegraph  company  to  use  ordinary 
care  to  transmit  and  deliver  to  the  person  addressed  all  mes- 
sages accepted  by  it  for  transmission  over  its  wires,  and,  in  case 
it  fails  to  exercise  such  care  and  diligence  in  transmitting  and 
delivering  such  a  message,  it  is  liable  to  the  person  for  whose 
benefit  the  message  is  sent  for  all  damages  he  may  sustain  by 
reason  of  such  failure. ' 4 

§  3094.    Delivering  message  to  sendee  by  telephone. 

It  is  also  without  dispute  in  the  evidence  that  a  custom  has 
been  established  by  agreement  between  the  defendant  company 
and  Mrs.  M.,  that  any  messages  that  came  to  Mrs.  M.  or  any 
member  of  her  family  over  W.  U.  T.  wires  would  be  transmitted 
by  defendant  over  the  telephone  to  Mrs.  M.'s  home.15 

§  3095.     Erroneous  transmission  of  message. 

If  you  believe  from  the  evidence  that  plaintiff  went  out  in 
the  rain  and  exposed  himself  to  the  weather  after  reaching 
Bremond,  and  procured  a  buggy  and  drove  with  his  wife  to  the 
house  of  said  L.,  and  you  further  believe  that  such  conduct  or 

1  J  Weld  v.  Postal  Tel.  Cable  Co.,  • 4  Western    Union    Tel.     Co.    v. 

148  AppDiv  588,  133  NYS  228.  Johnsey,  49  TexCivApp  487,  109  SW 

l2Kivett  v.  Western  Union  Tel.  251. 

Co.,  156  NC  296,  72  SE  388.  ' 5  Western    Union    Tel.    Co.    v. 

•  3  Western    Union    Tel.     Co.    v.  Mathis,  215  Ala  282,  110  S  399. 

Odom,    21    TexCivApp    537,    52    S  See     also     Leppard    v.    Western 

W  632  Union  Tel.   Co.,  88  SC  388,  70   SE 

1004. 
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any  other  conduct  on  the  part  of  plaintiff  caused  or  contributed 
to  cause  his  own  or  his  wife's  sickness  and  suffering,  as  alleged 
in  his  petition,  and  you  further  believe  that  such  conduct  on 
the  part  of  plaintiff  was  a  failure  on  his  part  to  use  ordinary 
care,  as  that  term  has  been  hereinbefore  defined  to  you,  you  will 
find  for  defendant  as  to  all  damages  claimed  for  injuries  and 
suffering  of  either  himself  or  wife,  and  all  moneys  expended  for 
medicines  for  either  himself  or  his  wife,  and  for  loss  of  time, 
although  you  may  believe  defendant  was  guilty  of  negligence  in 
the  transmission  and  delivery  of  said  telegram. ' 6 

§  3095A.    Erroneous  listing  in  telephone  directory. 

The  defendant  claims  that  the  plaintiff  has  offered  in  evidence 
no  figures  to  show  the  amount  it  claims  to  have  lost  in  old  renewal 
business  or  new  business.  Also,  the  defendant  claims  that  the 
plaintiff  has  not  been  able  to  name  any  old  customers,  new  cus- 
tomers or  prospective  customers  whose  business  it  lost  because 
the  number  listed  for  the  plaintiff  in  the  telephone  directory  did 
not  ring  the  telephone  in  its  place  of  business,  or  because  such 
customers  did  not  know  how  to  reach  plaintiff  on  the  telephone 
during  the  twelve  months'  period  from  June  1,  19 — ,  to  June  1, 
19—. 

The  defendant  also  claims  that  proof  in  this  case  shows  plain- 
tiff had  a  steady  growth  in  its  income  for  the  years  19 —  through 
19 — ,  inclusive;  that  its  income  for  the  twelve  months'  period 
from  June  1,  19 — ,  to  June  1,  19 — ,  was  greater  than  for  any  of 
the  three  preceding  directory  years,  and  there  is  nothing,  accord- 
ing to  the  claim  of  the  defendant,  in  the  comparison  of  the  plain- 
tiff's income  from  June  1,  19 — ,  to  June  1,  19 — ,  with  the  three 
preceding  years  and  the  three  succeeding  directory  years  which 
show  any  loss  of  income  from  new  business  or  otherwise. 

The  defendant  likewise  claims  that  there  is  no  proof  in  this 
case  to  support  the  plaintiff's  claim  for  damages  for  loss  of  future 
income  because  of  business  which  the  plaintiff  claims  it  lost 
from  the  period  from  June  1,  19 — ,  to  June  1,  19 — ,  might  have 
been  renewed  from  year  to  year  in  the  future,  together  with 
renewals  of  old  business. 

You  have  a  right,  and  you  should  take  into  consideration  in 
determining  whether  or  not,  as  a  matter  of  fact,  the  plaintiff  has 
suffered  any  loss  proximately  caused  by  the  claimed  negligence 
or  breach  of  duty  by  the  defendant,  to  take  these  into  considera- 
tion. *  *  * 

16  Western  Union  Tel.  Co.  v. 
Powell,  54  TexCivApp  466,  118  SW 
226. 
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In  this  case,  the  burden  is  upon  the  plaintiff,  first,  to  prove 
loss  of  income,  and  second,  that  such  loss  of  income  was  caused 
solely  by  the  fact  that  the  defendant  was  guilty  of  negligence  or 
a  breach  of  duty.  If  plaintiff  proves,  by  a  preponderance  of  the 
evidence,  that  it  sustained  a  loss  during  the  year  June  1,  19 — , 
to  June  1,  19 — ,  it  may  not  recover  damages  for  other  than  that 
part  of  such  loss  which  it  proved  was  caused  by  the  defendant's 
negligence  or  breach  of  duty. 

In  this  case,  it  is  not  sufficient  for  the  plaintiff  to  prove  that 
its  income  fell  off  during  the  period  of  June  1,  19 — ,  to  June  1, 
19 — 9  the  plaintiff  must  also  prove,  by  a  preponderance  of  the 
evidence,  that  such  loss  of  income  was  due  to  no  other  cause 
than  the  failure  of  its  telephone  service. 

Now,  the  measure  of  damages  for  the  plaintiff  in  this  case 
is  the  amount  of  income  it  can  show  it  lost,  if  any,  during  the 
twelve  months'  period  from  June  1,  19 — ,  to  June  1,  19 — ,  by 
reason  of  the  claimed  inability  of  people  to  reach  it  by  telephone, 
by  showing  the  amount  of  that  income,  as  compared  with  the 
amount  of  its  income  during  like  periods  for  past  years,  together 
with  any  or  all  circumstances  affecting  such  income. 

If  you  find  a  loss  of  income  during  the  period  in  question,  you 
must  offset  this  loss  by  any  increase  in  business  the  ^plaintiff 
had  during  this  period,  which  resulted  from  the  plaintiff's  efforts 
to  mitigate  damages,  as  the  plaintiff  has  a  duty  to  mitigate  its 
damages. 

Now,  mitigation  of  damages  must  relate  to  the  effects  of  the 
cause  of  such  damages,  and  not  to  other  circumstances.  Then 
you  have  a  right  to  distinguish  between  such  effects  from  the 
cause  of  such  damages  and  such  other  circumstances.  Plaintiff 
claims  such  increase,  if  any,  resulted  from  increase  in  business 
conditions  generally  in  the  Greater  Muskegon  area,  in  increases 
in  employment  in  the  Greater  Muskegon  area,  and  from  increases 
in  coverage,  or  for  new  and  different  insurance  risks  to  custom- 
ers who,  regardless  of  the  issues  involved  in  this  case,  did  busi- 
ness with  the  plaintiff. 

You  cannot  award  damages  to  the  plaintiff  for  annoyance,  in- 
convenience or  humiliation,  because  the  plaintiff  has  not  included 
any  such  damages  in  its  declaration.  However,  the  plaintiff  is 
seeking  damages  for  loss  of  good  will.  You  may  consider  whether 
or  not  the  failure  or  inability  to  reach  the  plaintiff  by  dialing 
the  number  listed  in  the  directory  caused  annoyance  and  incon- 
venience to  the  plaintiff's  customers,  and  whether  or  not  by  this 
any  adverse  effect  to  the  plaiiitiff's  good  will  was  occasioned, 
to  its  damage,  and  you  have  a  right  to  consider  as  to  whether 
or  not  such  resulted  in  a  loss  of  good  will. 
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The  plaintiff  has  the  burden  of  proving,  by  a  preponderance 
of  the  evidence,  that  it,  in  fact,  sustained  a  loss  of  good  will. 
You  cannot  base  that  on  conjecture,  surmise,  or  guess,  it  must 
be  based  upon  proof  by  a  preponderance  of  the  evidence.  *  *  * 

Now,  in  this  case,  it  is  not  necessary  that  the  plaintiff  be 
able  to  show  the  loss  of  any  particular  or  definitely  designated 
customer  or  customers,  or  any  particular  insurance  coverage 
because  of  not  being  connected  with  telephone  number  2-8281, 
the  number  assigned  to  it  and  listed  for  it  in  the  directory.  The 
law  does  not,  in  the  assessment  of  damages,  require  mathematical 
precision  in  situations  where,  from  the  very  nature  of  circum- 
stances, precision  is  unobtainable.  The  fact  that  damages  can- 
not be  measured  easily  or  with  absolute  accuracy  is  no  grounds 
for  denying  them.  The  law  does,  however,  require  that  the 
amount  of  profits  lost  be  shown  with  such  reasonable  degree 
of  certainty  as  the  situation  permits.  On  the  other  hand,  such 
evidence  of  damage  must  not  be  so  remote,  speculative  or  con- 
tingent as  to  form  no  reliable  basis  for  the  determination  as  to 
amounts. 

In  this  case,  the  plaintiff  has  presented  evidence  of  its  in- 
come, particularly  as  to  new  business,  during  a  period  of  years 
prior  to  June  1, 19 —  and  for  a  period  of  years  after  June  1,  19 — 
as  well  as  for  the  period  from  June  1,  19 — ,  to  June  1,  19 — .  In 
a  case  of  this  kind,  such  evidence  may  be  considered  by  you  in 
determining  the  amount  of  the  plaintiffs  loss  during  the  year 
from  June  1,  19 — ,  to  June  1,  19 — ,  when  plaintiff's  office  tele- 
phones were  not  connected  with  the  number  2-8281,  the  number 
assigned  to  it  and  listed  in  the  directory,  provided,  however,  that 
you  are  also  satisfied,  by  a  preponderance  of  the  evidence,  that 
such  diminution  of  profits  was  due  to  no  other  cause  than  the 
failure  of  the  telephone  service,  as  alleged  by  the  plaintiff.  It 
is  recognized  that  such  testimony  is,  at  best,  unsatisfactory. 
However,  plaintiff  should  not  be  denied  recovery,  if  it  is  entitled 
to  recovery,  because  of  its  inability  to  show  its  losses  with  abso- 
lute exactness  and  certainty. 

You  must  carefully  guard  against  the  allowance  of  such  dam- 
ages as  may  be  merely  possible,  or  too  remote  or  fanciful  in 
their  character  to  square  with  reasonable  probabilities  of  cer- 
tainty. *  *  * 

Now,  if  there  were  no  negligence  or  breach  of  duty  on  the 
part  of  the  defendant,  then  there  is  no  cause  of  action.  If  there 
is  no  damages  which  can  be  ascertained  with  reasonable  cer- 
tainty, upon  which  you  can  make  a  probable  estimate  to  a  reason- 
able certainty,  from  the  evidence  in  the  case  there,  likewise,  is  no 
cause  of  action,  in  which  event,  you  will  find  for  the  defendant, 
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and  upon  returning  to  this  court  room  your  foreman  will  rise 
and  say:    "We  find  for  the  defendant,  no  cause  of  action."17 

§  3096.     Error  an  connecting  line. 

It  is  a  question  for  the  jury  to  find  from  the  greater  weight 
of  the  evidence  whether  the  line  from  Beaufort  to  Newport  was 
owned  and  operated  by  the  defendant,  and,  if  the  jury  find 
that  the  line  from  Beaufort  to  Newport  was  not  owned  or  op- 
erated by  the  defendant,  it  would  not  be  liable  for  any  error 
that  may  have  occurred  on  that  line,  the  burden  of  proof  as  to 
who  owned  the  line  from  Beaufort  to  Newport  being  on  the 
plaintiff.18 

§  3097.     Breakdown  of  wires  as  excuse  for  delay  in  transmission. 

The  appellant  as  a  telegraph  company  was  not  an  insurer 
of  the  prompt  transmission  and  delivery  of  messages  entrusted 
to  its  care,  but  was  bound  to  use  reasonable  care  and  diligence 
to  effect  such  transmission  and  delivery.  If  the  wires  connecting 
Helena  and  Watson  were  down  and  not  in  working  order  at  the 
time  the  message  was  received  at  Helena,  and  continued  in  that 
condition  until  after  the  train  for  Helena  had  left  Watson,  and 
if  this  condition  of  the  wires  was  not  due  to  any  negligence 
upon  the  part  of  the  defendant,  and  by  the  use  of  reasonable 
care  and  diligence  the  defendant  could  not  repair  said  wires  and 
put  them  in  condition  for  use  in  time  to  transmit  and  deliver 
the  message  before  said  train  had  left  Watson  on  the  morning 
of  October  20,  then  the  failure  to  transmit  the  message  was  not 
an  act  of  negligence  making  defendant  liable  for  damages  there- 
for ;  otherwise,  it  was. ' 9 

§  3098.     Negligent  delivery  of  messages. 
Arkansas. 

Upon  receipt  of  the  message  it  became  and  was  the  duty  of 
the  defendant  to  use  reasonable  effort  for  the  prompt  delivery  of 
the  same,  and  if  you  believe  from  a  preponderance  of  the  evidence 
that  it  failed  to  use  such  effort,  then,  and  in  that  event,  you  are 
told  that  it  was  guilty  of  negligence.  As  to  whether,  under  the 
facts  and  circumstances  detailed  in  evidence  by  the  witnesses, 
the  defendant  company  was  negligent  in  the  delivery  of  this 

1 7  Muskegon   Agency  v.    General          ' 9  Western  Union  Tel.  Co.  v.  Bick- 
Tel.  Co.,  350  Mich  41,  85  NW2d  170.  erstaff,  100  Ark  1,  138  SW  997,  Ann 

1 8  Willis   v.   Western   Union   Tel.  Cas  1913B,  242. 
Co.,  150  NC  318,  64  SE  11. 
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message  is  a  question  to  be  determined  by  you  from  all  the  evi- 
dence in  the  case.20 

Kentucky. 

If  you  believe  from  the  evidence  that  the  defendant  company 
contracted  and  agreed  with  N.  T.  D.  that  it  would  deliver  to 
plaintiff,  J.  M.  M.,  a  message  bearing  the  news  of  the  death  of 
plaintiff's  sister  and  calling  him  to  the  phone,  and  that  the 
agents  or  servants  of  the  defendant  company  failed  to  use  rea- 
sonable diligence  to  deliver  the  same  within  a  reasonable  time 
after  receiving  same,  and  that  plaintiff  was  thereby  prevented 
from  attending  the  funeral  of  his  sister  and  viewing  her  remains, 
you  will  find  for  plaintiff.  Unless  you  so  believe  you  will  find 
for  the  defendant.21 

South  Carolina. 

Unless  some  direction  to  the  contrary  be  given  to  the  tele- 
graph company,  such  company  is  authorized  to  deliver  at  the 
place  of  business  of  the  sendee  any  telegram  directed  to  him. 
But  it  must  be  delivered  to  the  sendee's  hand  or  to  a  hand  au- 
thorized expressly  or  impliedly  to  receive  it  for  the  sendee.22 

Texas. 

If  you  believe  from  the  evidence  that  the  defendant  exercised 
ordinary  care  to  promptly  transmit  the  message  in  question  to 
its  agent  at  Rule,  and  that,  when  it  was  received  by  the  defend- 
ant's agent  at  Rule,  he  went  out  in  the  town  and  made  inquiries 
of  various  people  for  the  plaintiff  and  went  to  the  hotel,  and 
looked  and  inquired  for  him,  and  that  he  found  out  from  some 
person  in  Rule  that  the  plaintiff  lived  several  miles  in  the  coun- 
try, and  that  he  then  mailed  said  message  a  short  time  after  he 
received  it  to  the  plaintiff  by  depositing  it  in  the  post-office  at 
Rule,  addressed  to  plaintiff,  and  that  he  then  on  the  same  after- 
noon sent  a  service  message  to  the  plaintiff's  agent  at  Ater  and 
stated  that  the  message  was  not  delivered,  that  the  party  lived 
in  the  country,  and  that  he  had  mailed  same,  and  if  you  believe 
that  the  defendant's  said  agent  in  so  doing  exercised  such  care 
as  an  ordinarily  prudent  person  would  have  exercised  under  the 

20  Western  Union  Tel.  Co.  v.  Wil-          22  Glover  v.  Western  Union  Tel, 
son,  97  Ark  198,  133  SW  845.  Co.,  78  SC  502,  59  SE  526. 

See  also  Markley  v.  Western  Union  See    also    Harrison    v.    Western 

Tel.  Co.,  151  la  612,  132  NW  37.  Union  Tel.  Co.,  75  SC  267,  55  SE 

21  Cumberland   Tel.   &   T.   Co.   v.  450. 
Maxberry,  134  Ky  642,  121  SW  447. 
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same  or  similar  circumstances,  then  in  case  you  so  believe,  you 
will  return  your  verdict  in  favor  of  defendant.23 

§  3099.    Sufficiency  of  sendee's  name  and  address. 
Arkansas. 

It  is  a  question  of  fact  for  the  jury  to  determine  whether 
the  accepting  and  undertaking  to  deliver  the  message  without 
any  further  address  than  that  given,  and  failure  to  deliver  same 
promptly  was  negligence  on  the  part  of  the  defendant  under 
all  the  evidence  in  the  case.24 

South  Carolina. 

If  you  find  that  the  telegram  as  filed  with  the  defendant  read 
"Clinton"  and  not  "Trenton,"  or  if  you  find  that  the  telegram  as 
read  over  phone  to  the  party  in  the  telegraph  office  of  defendant, 
who  received  it,  read  "Trenton,"  but  that  the  party  receiving 
the  message  as  a  man  of  ordinary  care  and  prudence  honestly 
understood  the  word  to  be  "Clinton,"  and  that  this  was  the  proxi- 
mate cause  of  the  delay  in  the  delivering  of  the  telegram,  if 
there  was  delay,  then  your  verdict  should  be  for  the  defendant.25 

§  3100.    Damages. 
Arkansas. 

The  content  of  the  telegram  is  of  itself  sufficient  to  charge 
the  defendant  company  with  notice  of  damages  which  might 
result  from  negligence  in  delivering  the  same.26 

Nebraska. 

If  there  were  such  rules  and  regulations,  so  assented  to,  the 
mere  fact  that  there  was  an  error  in  the  message  as  delivered 
would  not  of  itself,  without  further  proof  of  carelessness,  be 
sufficient  to  authorize  the  plaintiff  to  recover  anything  beyond 
the  price  of  the  message  and  interest  thereon.27 

New  York. 

If  you  find  as  a  fact  that  when  plaintiffs  sent  the  message  to 
E.  to  sell  20,000  bales  of  March  cotton,  the  plaintiffs  did  not 

23  Western  Union  Tel.  Co.  v.  Tim-         2S  Leppard  v.  Western  Union  Tel. 
mons,  59  TexCivApp   146,  125   SW      Co.,  88  SC  388,  70  SE  1004. 

376.  2G  Western  Union  Tel.  Co.  v.  Wil- 

See  also  Western  Union  Tel.  Co.  son,  97  Ark  198,  133  SW  845. 

v.   Simmons    (TexCivApp),  132   SW  27  Becker  v.  Western  Union  Tel. 

960.  Co.,  11  Neb  87,  7  NW  868,  38  Am 

24  Western  Union  Tel.  Co.  v.  Sock-  Rep  356. 
well,  91  Ark  475,  121  SW  1046. 

See  also  Arkansas  &  L.  R.  Co.  v. 
Stroude,  82  Ark  117,  100  SW  760. 
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of  damages  beyond  nominal  damages,  and  it  would  be  upon  the 
defendant  to  prove  by  the  preponderance  of  the  evidence  that 
there  was  no  mental  anguish,  and  the  burden  would  be  upon 
the  plaintiff  to  establish  by  the  greater  weight  of  the  evidence 
the  amount  of  damages  beyond  nominal  damages.  Mental  an- 
guish, for  which  a  plaintiff  would  be  entitled  to  recover,  is  not 
that  which  is  due  to  the  death,  but  it  must  be  that  which  is 
caused  by  the  negligence  of  the  defendant.  Sorrow  and  grief 
for  the  death  of  a  member  of  the  family,  however,  does  not  con- 
stitute a  cause  of  action,  unless  it  is  intensified  by  the  negligence 
of  the  telegraph  company  until  it  becomes  mental  anguish. 
Mental  anguish  is  a  very  intense  mental  suffering,  so  much  so 
as  to  temporarily  increase  mental  pain. 

*     *     * 

The  damages  to  be  allowed  for  mental  anguish  are  compensa- 
tory, and  not  exemplary,  and  should  be  limited  to  a  satisfactory 
or  reasonable  compensation.  These  are  psychological  in  their 
nature,  and  may  be  difficult  of  assessment,  but  still  the  jury 
should  be  careful  to  allow  as  damages  whatever  is  a  fair  and 
reasonable  compensation  to  the  plaintiff  for  his  mental  anguish, 
caused  by  the  negligence,  and  no  further.36 

(2)  If  you  come  to  the  issue  as  to  damages,  you  should  assess 
the  damages  at  such  a  figure  as  would  be  reasonable,  fair,  and 
just  compensation  for  the  injury;  and,  on  arriving  at  it,  you 
should  apply  reasonable  common  sense  methods  such  as  reason- 
able business  men  would  apply.  You  should  not  consider  the 
grief  and  mental  anguish  natural  to  the  loss  of  the  relative. 
You  should  separate  the  grief  at  the  aunt's  death  from  the  grief 
and  anguish  at  not  being  at  the  funeral.  It  is  natural  to  sup- 
pose that  a  man  who  loses  a  near  relative  suffers  grief,  and  you 
should  not  consider  that,  but  only  consider  the  anguish  and 
suffering  he  may  have  undergone  by  reason  of  the  fact  that  he 
did  not  attend  the  funeral,  if  you  find  such  failure  was  proxi- 
mately  caused  by  defendant's  negligence.37 

36Kivett  v.  Western  Union  Tel.  37  Sherrill  v.  Western  Union  Tel. 
Co.,  156  NC  296,  72  SE  388.  Co.,  155  NC  250,  71  SE  330. 

See   also    O'Brien   v.   Union   Tel. 
Co.,  228  Mich  156,  199  NW  671. 
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TENANCY  IN  COMMON 

Section  Section 

3105.     Mesne  profits  against  appro-      3106.    Rents  and  waste;  liability  to 
priating  cotenant.  cotenant. 

§  3105.    Mesne  profits  against  appropriating  cotenant. 

If  you  find,  under  the  rules  that  I  have  given  you  in  charge, 
that  the  plaintiff  in  this  case  is  entitled  to  recover,  then  you  will 
find  in  his  favor  what  is  called  in  law  "mesne  profits" ;  that  is, 
the  reasonable  rental  value  of  the  property  in  dispute,  the  annual 
rental  value  of  the  land  in  dispute.  And  if  you  find  the  premises 
in  dispute  to  be  the  property  of  the  plaintiff,  you  will  also  give 
a  verdict  for  the  rental  value  of  the  land  in  dispute  from  the 
year  19 —  up  to  the  present  time;  that  is,  from  19 —  to  19 — , 
inclusive,  if  the  evidence  shows  what  the  rental  value  is.  If 
you  find,  under  the  rules  of  the  law  that  I  have  given  you  in 
charge,  that  the  plaintiff  is  entitled  to  recover  only  an  undivided 
one-half  interest  in  the  land,  then  the  mesne  profits  would  be 
one-half  of  the  rental  value  of  the  land  for  those  years,  if  the 
evidence  shows  the  value.  You  will  add  the  entire  amount  to- 
gether, and  return  it  in  one  lump  sum  as  mesne  profits.1 

§  3106.     Rents  and  waste;  liability  to  cotenant. 

If  you  find  for  plaintiff,  and  if  you  find  that  defendant  has 
had  the  exclusive  possession  of  the  premises  in  question  since 
the  first  day  of  March,  19 — ,  under  a  claim  of  sole  ownership,  and 
when  holding  and  claiming  adversely  to  plaintiff,  and  when 
denying  all  interest  or  title  in  her,  and  when  denying  any  and 
all  right  of  possession  on  part  of  plaintiff,  if  such  is  the  fact, 
then  you  will  allow  plaintiff  two-thirds  of  the  fair  rental  value 
of  said  premises  since  March  1,  19 — ,  and  also  two-thirds  of  the 
fair  market  value  of  the  trees,  or  timber,  if  any,  that  defendant 
sold  to  third  parties  off  of  said  land  during  said  time.  In  arriv- 
ing at  their  values,  you  should  consider  and  be  governed  by  all 
the  evidence  in  the  case  that  will  afford  you  any  light  thereon.2 

1  Jackson  v.  Lipham,  158  Ga  557,          2  Dodge   v.   Davis,    85    la   77,    52 
123    SE    887.     Several    instructions      NW  2. 
are  set  out  in  the  report  of  the  case. 
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CHAPTER  171 
TENDER 

Section  Section 

3110.    Sufficiency  of  evidence.  3111.    Sufficiency  of  tender. 

§  3110.    Sufficiency  of  evidence, 

If  you  believe  from  the  evidence  that  D.  S.  G.  agreed  to  sell 
0.  B.  F.  only  such  cattle  as  he  could  locate  and  deliver,  and 
that  he  complied  with  the  contract,  and  if  you  believe  further 
that  the  amount  tendered  to  plaintiff  was  all  that  defendant 
owed  plaintiff,  including  interest,  then  you  should  find  for  the 
defendant  on  his  plea  of  tender.  • 

§  3111.    Sufficiency  of  tender. 

In  order  to  constitute  a  good  tender  of  money  of  any  amount, 
there  must  be  an  actual  tender  of  money ;  that  is,  legal  tender, 
that  would  be  legal  in  law,  and  actually  offer  the  money.  To 
constitute  a  valid  tender  of  money,  it  must  be  offered  and  ex- 
hibited to  the  person  to  whom  it  is  made,  unless  it  appears  from 
the  preponderance  of  the  evidence  that  such  person,  by  his  con- 
duct or  words,  prevented  the  tender  or  exhibition  of  the  money.2 

1  Finklea  v.  Garrick,  25  AlaApp  2  Deering  Harvester  Co.  v.  Ham- 
385,  147  S  677.  ilton,  80  Minn  162,  83  NW  44. 
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CHAPTER  172 
THEATERS  AND  SHOWS 

Section  Section 

3115.  Duty   of  operators  to  exer-     3117,    Proper  lighting. 

^cise  care.  3118.    Right  to  demand  vacation  of 

3116.  Right  of  patrons  to  assume  seats  sold  by  mistake. 

premises  safe. 

§  3115.    Duty  of  operators  to  exercise  care. 
Alabama. 

It  is  the  duty  of  the  proprietor  of  a  place  of  amusement  to 
keep  such  place  in  a  reasonably  safe  condition  for  persons  who 
enter  at  his  invitation,  and  if  one  who  has  entered  at  his  invita- 
tion is  injured  as  a  proximate  result  of  his  failure  or  neglect  to 
keep  such  place  in  such  reasonably  safe  condition,  such  failure 
or  neglect,  if  any,  will  render  him  liable  in  damages  to  the  person 
injured. 

*    *    * 

Where  I  charge  you  that  such  persons  are  held  to  reasonable 
care  in  inspection  from  time  to  time,  and  such  inspections  must 
be  sufficiently  frequent  and  efficient  enough  to  determine  the 
condition,  I  want  to  say  that  such  persons  are  held  to  reasonable 
care  in  making  reasonable  inspections,  and  at  such  reasonable 
intervals;  and  such  inspections  must  be  reasonable  and  reason- 
ably sufficient  and  reasonably  frequent  and  thorough  enough  to 
reasonably  determine  the  conditions.1 

Iowa. 

The  two  acts  of  negligence  alleged  and  to  be  determined  by 
you  are:  First,  that  the  defendant  company  negligently  and 
carelessly  operated  the  device  referred  to  in  the  evidence  as  the 
"Submarine/'  while  the  plaintiff  was  thereon;  second,  that  the 
defendant  company  was  negligent  in  failing  to  advise  the  plain- 
tiff of  the  construction  of  the  floor  of  the  said  submarine  dip, 
and  of  the  manner  in  which  it  might  or  would  be  operated  before 
permitting  the  plaintiff  to  step  thereon. 

You  are  further  instructed  that  no  question  is  presented  in 
this  case  as  to  faulty  or  negligent  construction  of  the  device  in 

{  Birmingham  Amusement  Co.  v. 
Norris,  216  Ala  138,  112  S  633,  53 
ALR  840. 
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question.  The  proposition  relied  upon  by  the  plaintiff  in  this 
case  as  constituting  negligence  on  defendant's  part  is  that  the 
device  in  question,  when  plaintiff  stepped  thereon,  was  operated 
in  a  dangerous  manner,  without  any  notice  to  the  plaintiff  that 
the  same  would  or  might  be  so  operated.  In  other  words, 
it  is  plaintiff's  claim  that  the  defendant  company  was  negligent 
in  operating  said  device  as  it  was  operated,  which  she  claims 
was  the  proximate  cause  of  the  accident  and  her  resulting 
injury.2 

Massachusetts. 

(1)  If  you  accept  the  testimony  of  the  plaintiffs'  witnesses 
that  the  operator  was  not  there,  that  is,  at  the  control,  but  was 
engaged  in  taking  tickets  or  was  away  from  the  post,  or  what 
might  be  said  to  be  his  post  of  duty  at  the  control  of  the  machin- 
ery for  starting  and  stopping,  then,  you  will  be  warranted  in 
finding  that  the  defendant,  as  principal,  would  be  responsible 
for  the  neglect  of  his  agent  and  servant,  the  operator,  whom  he 
had  engaged  to  direct  the  operation  of  this  merry-go-round 
device.     *     *     *     If  he  was  not  at  what  might  be  determined 
to  be  his  post  of  duty  to  meet  the  emergency,  and  you  find  that 
had  he  been  there  the  emergency  could  have  been  better  con- 
trolled or  prevented,  that  is,  the  fall  of  the  mother  and  child, 
then  you  will  be  warranted  in  saying  that  it  was  negligence  on 
his  part.3 

(2)  The  defendant  was  not  responsible  unless  the  exhibition 
was  in  its  nature  such  that  it  would  necessarily  or  probably  cause 
injury  to   some  person  present  under  defendant's  invitation, 
unless  guarded  against,  and  the  defendant  failed  to  exercise 
due  care  to  prevent  harm.4 

Ohio. 

1  say  to  you  that  it  is  the  law  of  the  state  of  Ohio  that  the 
obligation  of  The  H.  Company  is  to  provide  for  its  patrons  instru- 
mentalities, such  as  the  Thriller,  which  are  reasonably  safe  for 
the  purpose  for  which  they  are  used  and  are  intended  to  be  used. 
This  obligation  means  that  The  H.  Company  must  exercise  such 
a  degree  of  care  in  connection  with  the  inspection  and  operation 
of  its  amusement  devices  as  would  ordinarily  be  exercised  by 

2  Dahna  v.   Fun   House   Co.,   204  on  a  merry-go-round  at  a  carnival, 
la  922,  216  NW  262.  as  the  result  of  a  horse  becoming  de- 

3  Jeroma  v.    McNally,    324    Mass  tached  at  the  bottom,  throwing  them 
385,   86  NE2d   638,   overruling    ex-  off  the  device.  Judgment  on  verdict 
ceptions  by  defendant  to  the  court's  for  plaintiffs  affirmed. 

charge  to  the  jury  in  an  action  by  4  Thompson  v.  Lowell,  L.  &  H. 
a  patron  and  her  daughter  for  per-  Street  Ry.  Co.,  170  Mass  577,  49  NE 
sonal  injuries  sustained  while  riding  913,  40  LRA  345,  64  AmSt  323. 
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an  ordinary,  careful  and  prudent  person  under  the  same  or  simi- 
lar circumstances.5 

Utah. 

If  there  were  regular  seats  available  for  plaintiffs  on  the 
night  in  question  and  they  chose  to  sit  at  some  other  place, 
which,  in  the  exercise  of  ordinary  care,  they  could  see  was  not 
constructed  nor  maintained  for  that  purpose,  and  where  they 
were  not  given  permission  to  sit,  then  defendants  owed  plaintiffs 
no  duty  to  inspect  or  keep  such  place  in  a  safe  condition  for  the 
seating  of  patrons. 

Unless  plaintiffs  have  proved  by  a  preponderance  of  the  evi- 
dence that  they  were  given  express  permission  to  sit  where  they 
were  sitting  on  the  night  of  the  accident,  your  verdict  must  be 
in  favor  of  defendants.6 

§  3116.    Right  of  patrons  to  assume  premises  safe. 

Persons  attending  a  theater  have  a  right  to  assume,  and  act 
upon  the  assumption,  that  a  person  or  corporation  conducting  a 
theater  has  discharged  his  or  its  duties  to  make  such  premises 
safe,  and  has  exercised  such  reasonable  care  in  maintaining  it 
in  such  a  reasonably  safe  condition  as  is  consistent  with  its  prac- 
tical purposes.7 

§  3117.    Proper  lighting. 

When  the  law  says  that  a  theater  should  be  well  and  properly 
lighted  during  every  performance,  it  means  only  that  a  theater 
used  for  motion  pictures  should  be  lighted  as  ordinarily  prudent 
persons  operating  such  theater  would  light  it,  under  the  same 
or  similar  circumstances ;  and  if  this  were  done  by  the  defendant, 
then  the  defendant  was  not  negligent  in  that  regard.8 

§  3118.    Right  to  demand  vacation  of  seats  sold  by  mistake. 

There  seems  to  have  been  a  series  of  mistakes  made  with 
regard  to  the  matter.  In  the  first  place,  the  plaintiff  was  fur- 

B  Rathbun  v.   Humphrey   Co.,    94  tended  for  patrons,  and  that  plain- 

OhApp  429,  113  NE2d  8-77.  tiffs  were  sitting  there  without  per- 

6  Wright  v.   Downing,   116   Utah  mission.    Judgment    on   verdict  for 

465,  211  P2d  211.  plaintiffs  affirmed. 

This  was  an  action  by  some  boys,  7  Central  Amusement  Co.  v.  Van 

patrons   of  a  wrestling  match,  for  Nostran,   85    IndApp    476,    152   NE 

injuries  sustained  as  a  result  of  the  183,  154  NE  390. 

fall    of    an    elevated    platform    on  8  Espel  v.  Cincinnati  Walnut  Thea- 

which  plaintiffs  were  sitting.   A  de-  ter  Amusement  Co.,  20  OhApp  470, 

fense    was    that    the    place    where  152  NE  684. 
plaintiffs  were  sitting  was  not  in- 
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nished  tickets  as  appears  from  the  evidence  for  the  night  per- 
formance instead  of  the  play  in  the  afternoon,  the  matinee,  and 
the  trouble  between  the  parties  seems  to  have  originated  from 
that  fact,  but  nevertheless  the  defendant  seems  to  have  subse- 
quently sold  the  seats  occupied  by  the  plaintiff  to  another  person, 
and  for  the  afternoon  instead  of  the  night  play,  and  the  person 
to  whom  the  seats  were  sold  for  the  afternoon  play  called  for 
them.  The  defendant  had  the  right,  notwithstanding  the  mis- 
take, to  demand  that  the  plaintiff  vacate  the  seat  that  he  was 
occupying,  and  which  had  been  sold  for  the  afternoon  play  to 
someone  else.  So  that,  if  when  the  plaintiff  was  requested  to 
vacate  the  seat  he  became  disorderly  and  boisterous  so  as  to 
interfere  with  the  attention  of  the  other  persons  in  the  theater 
to  the  play,  the  defendant  had  the  right  to  eject  him  from  the 
theater  if  it  became  necessary  to  do  so,  using  no  more  force 
than  was  reasonably  necessary  for  that  purpose.  But,  unless  he 
became  disorderly,  the  defendant  had  no  right  to  eject  him.9 

9  Powell  v.  Weber-Stair  Co.  (Ky), 
125  SW  255. 


CHAPTER  173 
TRADE-MARKS 

§  3125.    Abandonment  of  rights. 

^  If  you  find  from  the  testimony  that  the  defendant  was  at  any 
time  in  the  open,  public,  and  continuous  use  of  the  trade-mark 
in  question  by  placing  it  on  packages  of  smoking  tobacco,  and 
placing  such  packages  upon  the  market  in  North  Carolina  and 
elsewhere  for  the  space  of  three  years,  with  the  knowledge  of 
plaintiff,  or  of  those  under  whom  it  claims  before  plaintiff  be- 
came their  assignee,  and  neither  plaintiff  nor  those  under  whom 
it  claims  took  any  legal  proceedings  to  stop  or  restrain  defend- 
ant in  the  use  of  said  trade-mark,  there  being  during  these  three 
years  no  legal  proceedings  by  defendant  against  plaintiff,  or 
those  under  whom  it  claims,  involving  defendant's  right  to  so 
use  said  trade-mark,  then  the  jury  ought  to  find  that  as  against 
defendant  plaintiff  is  not  entitled  to  the  exclusive  use  of  said 
trade-mark. 

But  if  you  believe  that  the  plaintiff,  or  those  under  whom  it 
claims,  did  no  act  or  thing  by  which  the  defendant  was  induced 
to  believe  that  it  had  abandoned  its  alleged  exclusive  right  to  use 
the  said  brand,  and  the  plaintiff,  and  those  under  whom  it  claims, 
had  been  in  the  continual  use  of  said  brand  from  its  invention 
and  adoption  to  the  present  time  of  the  commencement  of  this 
suit,  and  claims  the  exclusive  right  to  use  it,  and  that  whenever 
they  had  notice  of  the  use  of  the  same  by  the  defendant,  they 
promptly  interfered  with  such  use  by  threats  to  sue,  seizure  of 
the  tobacco  so  labeled  or  put  on  the  market  by  defendant,  notice 
to  defendant's  purchasers  of  the  same,  or  by  such  other  acts 
and  declarations  known  to  defendant,  by  which  the  defendant 
knew  that  the  plaintiff,  and  those  under  whom  it  claims,  at  all 
times  claimed  the  exclusive  right  to  use  said  brand,  and  at  all 
times  after  notice  of  the  use  by  defendant  denied  and  contested 
the  right  of  the  defendant  to  use  it,  then  the  failure  to  bring  said 
suit  within  the  periods  mentioned  would  not  take  away  the  plain- 
tiff's exclusive  right  to  use  the  same.1 

1  Durham    Tobacco    Co.    v.    Mc- 
Elwee,  100  NC  150,  5  SE  907. 
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§  3130.    Cutting  timber. 
Alabama. 

If  you  believe  from  the  evidence  that  defendant  did  wilfully 
and  knowingly  cut  from  plaintiff's  land  in  sections  IS  and  14, 
township  22,  range  16,  and  without  plaintiff's  consent,  pine  trees, 
then,  gentlemen,  plaintiff  is  under  the  law  entitled  to  a  verdict 

of  $ per  each  tree  so  cut  by  defendant. 

*    *    * 

If  you  believe  from  the  evidence  that  defendant  wilfully  tres- 
passed upon  the  lands  of  the  plaintiff,  then,  gentlemen,  in  addi- 
tion to  the  damages  you  find  from  the  evidence  to  have  been 
caused  by  the  trespass,  you  are  authorized  to  assess  punitive 
damages.1 

Kentucky. 

If  the  jury  believe  from  the  evidence  that  after  the  expira- 
tion of  the  first  contract  on  June  2,  19 — ,  the  parties  did  not 
agree  upon  the  extension  of  same,  and  the  defendant,  his  serv- 
ants or  employees  wrongfully  and  without  right  went  upon  plain- 
tiff's land  while  he  had  no  contract  so  to  do  and  cut  and  removed 
seven  trees  from  the  plaintiff's  farm,  and  damaged  the  land  by 
changing  roads  or  caused  gullies  and  washes  to  come  into  same 
by  snaking  logs  over  plaintiff's  farm,  the  law  is  for  the  plaintiff 
and  you  will  so  find.  Unless  you  so  believe  you  will  find  for 
the  defendant. 

If  you  find  for  plaintiff  under  the  first  instruction,  you  will 
award  him  the  fair  market  value  of  the  seven  trees  taken  not  to 

exceed  $ per  tree,  or  $ ;  and  award  him  such  further 

sum  as  you  may  believe  from  the  evidence  represents  the  differ- 
ence, if  any,  in  the  fair  market  value  of  his  farm  immediately 

1  Gowan    v.    Wisconsin- Alabama 
Lbr.  Co.,  215  Ala  231,  110  S  31, 
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before  and  immediately  after  changing  said  roads  or  making 
gullies  by  snaking  logs  over  his  land  by  defendant,  his  agents, 
servants  or  employees,  if  they  did  so  do,  not  to  exceed 
Plaintiff's  whole  recovery,  if  any,  will  not  exceed 

If  the  jury  believe  from  the  evidence  that  at  the  expiration 
of  the  first  contract  on  June  2,  19 — ,  the  parties  agreed  upon  an 
extension  of  same,  and  defendant  acting  under  such  extension 
entered  upon  the  land  and  cut  80,000  feet  of  logs  and  that 
plaintiff  forbade  and  prevented  him  from  removing  all  of  same, 
except  1000  feet,  then  the  law  is  for  defendant  on  his  counter- 
claim and  you  will  find  for  him  a  sum  which  will  fairly  compen- 
sate defendant  for  the  number  of  feet  of  logs  belonging  to  him 
which  plaintiff  appropriated,  if  he  did  so  appropriate  any  of 

said  logs,  not  to  exceed  79,000  feet  at  not  exceeding  $ per 

thousand  feet,  or  not  exceeding  $ .    Unless  you  believe  the 

parties  by  agreement  extended  the  original  contract,  you  will 
find  against  defendant  on  his  counter-claim.2 

Mississippi. 

The  court  instructs  the  jury  for  the  plaintiffs  that  if  you 
believe  by  a  preponderance  of  the  testimony  in  this  case  that 
defendant  cut  and  removed  any  of  the  timber  sued  for  in  the 
declaration  from  the  lands  of  plaintiffs,  then  it  is  your  duty  under 
the  law  to  find  for  plaintiffs,  and  to  assess  the  damages  in  a  sum 
equal  to  the  value  of  such  timber  as  shown  by  the  testimony 
to  have  been  cut  and  removed  by  the  defendant,  and  this  is  true, 
even  though  you  may  believe  that  the  defendant  acted  in  the 
utmost  good  faith  in  cutting  and  removing  such  timber,  and 
that  L.  T.  misled  said  defendant  as  to  the  boundary  of  said  land 
by  pointing  out  to  him  a  line  that  was  not  the  correct  line. 

*     *     * 

Though  you  may  believe  from  the  evidence  in  the  case  that 
the  defendant  cut  said  timber  through  mistake,  still,  if  you 
believe  he  cut  and  removed  same  from  the  land  of  plaintiff,  he 
is  liable  under  the  law  to  plaintiff  for  the  actual  value  of  said 
timber.3 

§  3131.    Encroachment  of  retaining  wall. 

If  the  defendant  constructed  the  retaining  wall  in  accordance 
with  the  contract,  plans,  lines,  stakes,  and  directions  furnished 
to  it  by  the  plaintiff  or  its  engineers,  inspectors,  and  agents,  the 
plaintiff  is  not  entitled  to  recover  in  this  action.  If  there  was 
an  encroachment  upon  the  Szathmary  land  by  the  defendant  in 

2  Barren  v.  Phelps  (KyCtApp),  3  Teasley  v.  Roberson,  149  Miss 
238  SW2d  1016.  188,  115  S  211. 
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constructing  the  retaining  wall  in  accordance  with  the  provisions 
of  its  contract  with  the  plaintiff,  and  such  encroachment  was 
due  to  the  act  or  negligence  of  the  plaintiff,  the  plaintiff  is  not 
entitled  to  recover  in  this  action.  If  the  plaintiff  or  its  engineers, 
inspectors,  or  agents  furnished  contracts,  plans,  lines,  stakes, 
or  directions  to  the  defendant  for  the  construction  of  the  retain- 
ing wall  and  the  trespass  or  encroachment  on  the  Szathmary 
land  was  caused  by  the  defendant's  following  the  contracts,  plans, 
lines,  stakes,  or  directions  furnished  by  the  plaintiff,  the  defend- 
ant is  not  liable  in  this  action  to  the  plaintiff.4 

§  3132.    Breaking  fence  and  hauling  logs  across  another's  land. 

You  will  recall  that  it  is  undisputed  that  plaintiff's  fences 
were  opened  in  four  places  by  the  defendant,  and  that  defendant 
hauled  logs  across  plaintiff's  land  against  plaintiff's  objection 
during  last  winter.  The  question  is  what  sum  of  money  would 
fairly  compensate  plaintiff  for  the  injuries  done  to  his  real  estate 
by  this  opening  of  fences,  and  the  use  of  the  road  across  plain- 
tiff's land  in  hauling  logs  during  the  winter.  This  should  include 
the  reasonable  cost  of  restoring  the  fences  to  as  good  a  condition 
as  they  were  before  they  were  opened,  and  the  injury  done  to 
the  land  by  traveling  over  it.  You  should  bring  to  bear  your 
common  sense  and  common  knowledge  and  with  the  aid  of  this 
then  from  the  evidence  in  this  case  you  are  to  find  the  amount 
of  the  damage  done.5 

§  3133.    Title  and  possession. 
Delaware. 

Should  you  be  satisfied  by  a  preponderance  of  the  evidence, 
that  at  the  time  of  the  alleged  trespass,  the  plaintiff  was  in 
possession  of  the  land  in  question,  your  verdict  should  be  for  the 
plaintiff  unless  you  are  also  satisfied  from  the  evidence  that  the 
defendant  has  established  her  right  by  a  good  and  legal  paper 
title. 

If  you  are  not  satisfied  that  the  plaintiff  was  in  possession 
of  the  land  at  the  time  of  the  alleged  trespass,  or  that  plaintiff 
had  a  legal  title  thereto,  your  verdict  should  be  for  the  defendant. 
And  your  verdict  should  be  for  the  defendant,  if  you  believe 
from  the  evidence  that  at  the  time  of  the  alleged  trespass  she 
was  in  the  actual  possession  of  the  land  or  had  the  legal  title 
thereto.6 

4  New  York  Cent.  &  H.  R.  Co.  v.          «  Schenk  v.  Krahn,  Circuit  Court, 
T.  Stuart  &  Son  Co.,  260  Mass  242,      Lincoln  County,  Wisconsin. 
157  NE  540.  e  Spicer  v.  Dashiells,  5  Boyce  (28 

Del)  493,  94  A  901. 
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Indiana. 

If  the  jury  believe  from  the  evidence  that  the  plaintiff,  before 
the  burning,  sold,  by  written  memorandum  signed  by  the  parties, 
the  property  in  controversy  to  W.  D.,  and  put  him  in  possession 
of  the  same,  and  there  has  been  no  rescission  of  said  contract, 
then  the  property  was  the  property  of  W.  D.,  and  the  plaintiff 
cannot  recover.7 

Rhode  Island. 

Whether  there  was  a  lease  or  an  agreement,  or  whatever  it 
was,  Mr.  S.  (plaintiff)  said  that  Mr.  R.  (defendant)  has  failed  to 
carry  out  the  terms  of  the  agreement.  And  there  we  are  getting 
pretty  close  to  the  crux  of  the  issue.  If  Mr.  R.  has  kept  his 
agreement,  whatever  the  agreement  was,  he  would  not  be  a 
trespasser,  because  the  testimony  was  that  Mr.  R.  was  taken  on 
those  premises  with  an  agreement  that  he,  R.,  would  do  certain 
work  and  render  certain  services  for  Mr.  S.  If  he  has  done  that 
faithfully  and  willingly,  R.  would  not  have  breached  his  agree- 
ment and  your  verdict  would  be  for  the  defendant.8 

§  3134.     Interfering  with  lateral  support  of  land. 

If  the  plaintiffs  establish  by  a  preponderance  of  the  evidence 
that  the  defendant  removed  or  interfered  with  the  lateral  support 
of  plaintiffs'  land  without  complying  with  the  requirements  of 
the  statutes  of  Ohio  and  the  ordinances  of  the  city  of  Cincinnati, 
or  in  violation  of  said  law  or  ordinances,  or  in  removing  said 
lateral  support,  and  in  making  excavations  on  his  land,  the 
defendant  was  negligent  in  so  doing,  and  such  negligence  was  the 
proximate  cause  of  the  injury  or  damages  to  the  plaintiffs' 
buildings,  then  your  verdict  would  be  for  the  plaintiffs. 

*     *     * 

In  an  action  for  damages  by  reason  of  loss  of  lateral  support, 
in  case  you  find  that  the  excavation  made  by  H.  S.  was  negligently 
done,  or  was  done  without  notice  as  required  by  the  statutes 
of  Ohio,  and  the  acts  of  H.  S.  were  the  direct  and  proximate 
cause  of  the  sliding  of  the  land  of  the  plaintiffs  *  *  *  the 
owner  of  the  property  so  damaged  is  entitled  to  recover.9 

7  Broker  v.  Scobey,  56  Ind  588.  gestion  that  negligence  of  defendant 

8  Steadman  v.  Stanton,  80  RI  491,  was  an  essential  element  to  be  shown 
98  A2d  868.  to   entitle  plaintiffs  to  recover.    In 

9  Simpson  v.  Springer,  143  OhSt  view  of  the  contraverted  facts  as  to 
324,  55  NE2d  418,  affirming  verdict  the    character    and    extent    of    the 
and  judgment  for  defendant.  Error  excavation  no  prejudicial  error  was 
was  claimed  on  account  of  the  sug-  found  to  exist. 
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§  3135.    Laying  pipe. 

This  is  an  action  based  upon  trespass  by  the  defendant 
through  its  agent,  T.  Construction  Company,  Inc.,  a  corporation, 
for  alleged  damages  resulting  from  the  construction  of  a  sewer 
line  across  the  premises  occupied  by  the  plaintiff  without  au- 
thority given  by  the  plaintiff  to  either  T.  Construction  Company, 
Inc.,  or  its  principal,  the  defendant. 

Before  the  plaintiff  is  entitled  to  recover  from  the  defendant 
you  must  find  that  the  construction  company  entered  upon  the 
premises  occupied  by  the  plaintiff  without  actual  authority  from 
the  plaintiff  and  that  the  damages  sustained  by  the  plaintiff 
were  the  natural  and  proximate  result  of  the  trespass  by  T.  Con- 
struction Company,  Inc.,  as  agent  of  the  defendant. 

You  are  instructed  that  proximate  result  as  used  in  these 
instructions  is  that  result  which  in  natural  and  continuous 
sequence,  unbroken  by  any  efficient  intervening  cause,  produces 
the  injury  and  damage  complained  of  by  the  plaintiff  and  with- 
out which  the  injury  and  damage  would  not  have  resulted;  in 
other  words,  the  injury  to  be  the  proximate  result  of  the  tres- 
pass must  be  the  natural  and  probable  consequences  of  the 
wrongful  act.  Natural  and  probable  consequences  are  those 
which  human  foresight  can  anticipate  from  the  wrongful  act. 

You  are  instructed  that  one  who  is  damaged  by  the  wrong  of 
another  should  take  such  action  to  mitigate  his  damages  as  was 
reasonably  possible  under  the  circumstances,  and  if  you  find  that 
the  defendant  did  commit  a  trespass  against  plaintiff  by  coming 
on  his  property  without  his  permission  and  digging  the  sewer 
ditch  and  manholes  in  evidence,  then  you  shall  take  into  consid- 
eration what  appropriate  measures  were  reasonably  available  to 
him  under  the  circumstances  to  have  protected  his  cattle,  utilized 
his  pastures,  repaired  his  fences  and  in  herding  the  cattle  for  the 
necessary  period  of  construction. 

If  you  find  plaintiff  is  entitled  to  recover  under  any  of  the 
counts  of  his  petition  and  that  any  such  measures  to  mitigate 
damages  as  above  referred  to  were  reasonably  possible  under  the 
circumstances  thereof,  plaintiff's  recovery  shall  be  limited  to  the 
cost  in  time  and  labor  of  such  measures. 

You  are  hereby  instructed  that  knowledge  obtained  by  an 
agent  within  the  scope  of  his  authority  as  such  agent,  is  in  law 
the  knowledge  of  the  principal,  and  wherever  you  may  be  re- 
quired to  find  in  this  case  that  any  party  had  knowledge  of  the 
existence  of  any  fact,  if  you  find  from  the  evidence  that  said 
party's  duly  authorized  agent  had  such  knowledge,  then  it  is 
your  duty  to  find  that  the  party  for  whom  said  agent  acted  also 
had  knowledge  of  that  fact. 
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If  you  find  that  the  defendant  as  principal  of  T.  Construction 
Company,  Inc.,  did  enter  upon  the  premises  occupied  by  the  plain- 
tiff without  having  secured  from  the  plaintiff  authority  so  to  do 
and  that  as  a  natural  and  proximate  result  of  said  entry  upon 
the  premises  occupied  by  the  plaintiff,  the  plaintiff  sustained 
injuries  and  damages,  then  you  shall  return  a  verdict  for  the 
plaintiff  for  either  the  damages  or  mitigated  damages,  if  any, 
which  the  plaintiff  sustained  on  each  count  in  a  sum  not  to 
exceed  the  limit  sought  as  set  forth  in  another  instruction. 
Unless  you  find  for  the  plaintiff  on  all  of  the  above  necessary 
elements  then  you  shall  return  a  verdict  for  the  defendant.10 

loMackey  v.  Board  of  County 
Commissioners,  185  Kan  139,  341  P 
2d  1050. 
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VETERINARIANS 

§  3140.    Negligence  or  malpractice. 

I  will  now  direct  your  attention  specifically  to  the  questions 
you  have  to  answer. 
The  first  question  is  this : 

Did  the  defendant,  P.  B.,  on  September  28,  19—,  un- 
dertake to  provide  an  appropriate  remedy  for  the  ail- 
ment which  the  plaintiff's  horses  then  had  or  were 
supposed  to  have  had? 

The  word  "undertake"  as  here  used  means  substantially  the 
same  as  "agree"  or  "promise"  or  "assume  responsibility."  It 
does  not  mean  the  same  as  "contract,"  because  in  making  a 
contract  a  consideration  is  necessary.  Here  it  makes  no  differ- 
ence whether  any  consideration  was  either  paid,  or  promised  to 
be  paid,  for  any  service  claimed  to  have  been  undertaken.  It  is 
immaterial  whether  plaintiff  was  to  pay  or  was  not  to  pay  for 
whatsoever  you  may  find  P.  B.  undertook  to  do,  if  he  undertook 
anything.  The  words  "appropriate  remedy"  mean,  of  course,  a 
remedy  suited  to  the  purpose  of  curing  the  horses  of  their  sup- 
posed ailment,  whatsoever  that  ailment  was.  This  whole  ques- 
tion means,  did  the  plaintiff  trust  P.  B.,  and  did  P.  B.  assume 
responsibility,  to  decide  upon  what  remedy  should  be  given  the 
horses,  and  to  obtain  the  same  for  the  plaintiff,  and,  as  I  have 
said,  it  is  of  no  consequence  whether  he  was  or  was  not  to 
be  paid. 

The  burden  of  proof  is  on  the  plaintiff  on  this  question.  If 
you  become  satisfied  by  a  preponderance  of  the  evidence,  that 
P.  B.  did  assume  responsibility  for  the  selecting  and  providing 
of  a  remedy  suitable  for  the  horses,  then  you  should  answer 
the  question  "Yes."  If  the  evidence  does  not  so  satisfy  you, 
then  you  should  answer  the  question  "No." 
The  third  question  is  this: 

Would  a  veterinarian  in  good  standing  in  this  locality, 
in  the  exercise  of  ordinary  care,  have  administered  to 
the  plaintiff's  horses  the  drugs  in  question? 

A  veterinarian  is  a  person  skilled  in  the  medical  and  surgical 
treatment  of  domestic  animals.  Before  any  person  may  practice 
veterinary  medicine  and  surgery  in  this  state,  he  must  be  either 
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a  graduate  of  a  legally  incorporated  school,  or  college  of  veter- 
inary medicine  and  surgery,  or  hold  a  certificate  of  qualification 
as  a  veterinary  physician  and  surgeon  from  a  legally  incorpo- 
rated veterinary  society  or  must  have  practiced  that  profession 
in  this  state  for  at  least  five  years  continuously  before  April  28, 
19 — ,  and  must  be  registered  according  to  law. 

A  veterinarian  in  good  standing  is  a  person  qualified  and 
licensed,  according  to  law,  to  practice  the  profession  of  veterin- 
ary surgery  and  medicine,  and  who  is  in  good  standing  in  his 
work  in  that  profession,  in  the  locality  where  he  lives. ' 

1  Schumacher    v.    Busse,    Circuit 
Court,  Marathon  County,  Wisconsin. 
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Section  Section 

3145.  Warehouseman  defined.  3148.    Loss  by  fire. 

3146.  Care  demanded  of  warehouse-     3149.    Right  to  storage  charges. 

man.  3150.    Lien  for  storage  charges. 

3147.  Mixture  of  grain  in  storage. 

§  3145.    Warehouseman  defined. 

The  issues  that  you  have  for  your  consideration  in  this  case, 
summarized,  are  whether  or  not  the  defendant,  in  its  capacity 
as  wharfinger,  warehouseman,  and  forwarder,  is  liable  for  negli- 
gence as  for  the  loss  of  plaintiff's  oats.  The  question  whether 
or  not  the  defendant  company  is  a  carrier  of  goods,  as  alleged 
in  the  complaint,  is  not  before  you  for  your  consideration  in 
this  case  on  account  of  the  manner  in  which  the  proof  has  gone 
before  you.  I  instruct  you  that  a  warehouseman  is  one  who 
receives  into  a  warehouse,  for  storage,  goods,  in  consideration 
of  hire  or  money  paid  for  that  service. ' 

§  3146.    Care  demanded  of  warehouseman. 
California. 

You  will  retire  and  bear  in  mind  the  instructions  just  given 
you,  keeping  in  mind  more  especially  and  particularly,  not  that 
any  one  instruction  is  to  be  more  regarded  than  any  other,  but 
keeping  in  mind  more  particularly,  however,  all  that  I  have  said 
to  you,  and  all  that  you  have  heard  counsel  say,  bearing 
upon  the  question  here  as  to  whether,  prior  to  receiving  the 
wheat,  which  admittedly  was  destroyed  by  the  giving  way  of 
the  wharf,  the  defendant  used  reasonable  care  and  caution  in 
protecting  it  against  destruction.  If  he  did,  as  already  stated, 
the  verdict  in  this  case  ought  to  be  in  favor  of  him,  the  defend- 
ant. If,  on  the  other  hand,  you  find,  from  a  preponderance  of 
the  evidence  heard  in  this  case,  that  the  defendant  did  not  exer- 
cise so  high  a  degree  of  care  in  the  protection  of  the  grain,  and 
that  its  destruction  was  due  to  failure  upon  its  part  so  to  do, 
your  verdict  will  be  in  favor  of  the  plaintiff.  You  are  to  con- 
sider, as  bearing  upon  this  question  of  reasonable  care,  or  lack 
of  it,  all  the  evidence  heard  here.2 

1  Foster  v.  Pacific  Clipper  Line,  30  2  Garrette  v.  Grangers'  Business 
Wash  515,  71  P  48.  Assn.,  58  CalApp  396,  208  P  1010. 
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Illinois. 

If  you  believe  from  the  evidence  that  the  plaintiff  stored 
wheat  in  defendant's  mill  for  safe-keeping,  then  defendant  is 
bound  only  to  use  ordinary  care  in  keeping  and  caring  for  said 
wheat.3 

Ohio. 

The  court  charges  you  that  the  law  of  Ohio  provides  that  a 
warehouseman  like  the  defendant,  *  *  *  shall  be  liable  for  any 
loss  or  injury  to  the  goods  of  a  depositor  caused  by  failure  to 
exercise  such  care  in  regard  to  them  as  a  reasonably  careful 
owner  of  similar  goods  would  exercise,  but  that  he  shall  not  be 
liable,  in  the  absence  of  an  agreement  to  the  contrary,  for  any 
loss  or  injury  to  the  goods  which  could  not  have  been  avoided  by 
the  exercise  of  such  care.  The  court,  therefore,  instructs  you 
that,  if  you  find  that  the  defendant,  *  *  *  exercised  such  care, 
then  the  defendant,  *  *  *  is  not  liable  to  the  plaintiffs  for  any 
damage  to  or  loss  of  chattels  by  fire.4 

§  3147.     Mixture  of  grain  in  storage. 

(1)  In  determining  the  question  as  to  whether  or  not  the 
defendant  had  in  his  mill  a  sufficient  quantity  of  wheat  of  like 
grade  and  character  as  that  deposited  by  the  plaintiff,  you  should 
take  into  consideration  all  the  facts  and  circumstances  proved 
in  the  case.5 

(2)  When  grain  in  store  in  a  warehouse  is,  by  consent  of 
the  owner,  mixed  with  other  grain,  though  the  owner  in  such 
case  loses  his  right  of  property  in  the  specific  grain  stored,  he 
becomes  entitled  to  an  aliquot  share  of  the  common  mass,  and 
the  acceptance  by  him,  without  objection,  of  a  like  amount  from 
such  common  mass,   and  with  knowledge  that  it   is  not  the 
identical  grain  stored,  stops  him  from  refusing  to  pay  storage  on 
that  account.6 

§  3148.     Loss  by  fire. 
Illinois. 

If  you  believe  from  a  preponderance  of  the  evidence  that 
there  was  an  agreement  by  which  the  defendant  was  author- 
ized to  mix  the  wheat  of  plaintiff  with  his  own  grain,  or 
grind  it  and  dispose  of  it,  and  to  keep  in  store  for  plaintiff  an 

3  Mayer  v.  Gersbacher,  207  111  296,  5  Mayer    v.    Gersbacher,    207    111 
69  NE  789.  296,  69  NE  789. 

4  Layton  v.   Ferguson   Moving    &  6  Cole  v.  Tyng,  24  111  99,  76  Am 
Storage  Co.,  109  OhApp  541,  160  NE  Dec  735. 
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equal  amount  of  wheat  of  the  same  grade,  to  be  delivered  to 
plaintiff  at  any  time  upon  demand,  then,  if  you  further  believe 
from  the  preponderance  of  the  evidence  that  the  defendant  com- 
plied with  his  agreement,  and  kept  in  store,  and  had  in  the  mill 
at  the  time  of  the  fire,  the  requisite  amount  of  wheat  of  the 
same  grade  of  that  delivered  by  plaintiff,  and  that  he  used  proper 
care  for  the  safety  of  the  wheat  and  the  prevention  of  fire,  the 
defendant  would  not  be  liable  for  its  loss,  and  the  jury  should 
find  the  issues  for  the  defendant. 


If  you  believe  from  a  preponderance  of  the  evidence  that 
the  plaintiff  deposited  the  wheat  with  the  defendant  in  his 
mill,  and  that  the  defendant  was  to  have  the  right  to  return  to 
the  plaintiff  the  number  of  bushels  of  wheat  so  deposited,  of  like 
grade,  at  any  time  the  plaintiff  so  desired,  and  that  at  the  time 
the  mill  burned  the  defendant  had  in  his  mill  the  amount  of 
wheat  of  like  grade  ready  to  be  delivered  to  the  plaintiff,  and 
that  the  defendant  used  ordinary  care  to  prevent  the  fire  or  de- 
struction of  wheat,  then,  in  such  case,  the  plaintiff  cannot 
recover.7 

Michigan. 

In  the  case  of  a  number  of  these  articles  there  has  been  no 
testimony,  except  as  to  their  purchase-price,  and  that  alone  is 
not  sufficient  for  you  to  determine  the  value  at  the  time  of  the 
destruction  of  the  articles  there.  Therefore,  unless  in  addition 
to  the  purchase-price,  there  is  some  other  proof  as  to  value  when 
these  goods  were  destroyed,  you  may  not  find  what  the  value  of 
that  article  is;  in  other  words,  that  leaves  you  in  a  situation 
where  there  is  no  competent  and  convincing  proof  of  the  value 
of  the  article.8 

§  3149.    Right  to  storage  charges* 

The  court  instructs  the  jury  that  if  they  believe,  that  the 
plaintiffs  had  given  a  warehouse  receipt  for  the  corn,  as  being 
in  a  certain  warehouse,  then  they  could  not  charge  the  defendant 
for  storing  it  in  any  other  place,  unless  the  defendant  assented 
to  its  being  stored  in  another  place,  or  unless  some  other  prior 
holder  of  the  receipt  had  assented  to  it,  and  C.  had  notice  of  it 
when  he  purchased.9 

7  Mayer    v.    Gersbacher,    207    111         9  Cole  v.  Tyng,  24  111  99    76  Am 
29.6,  69  NE  789.  Dec  735. 

8  Fox  v.   John  F.   Ivory   Storage 
Co.,  261  Mich  358,  246  NW  147. 


1015  WAREHOUSEMEN  §  3150 

§  3150.    Lien  for  storage  charges. 

A  warehouseman  who  receives  corn  or  other  grain  in  store  to 
be  delivered  at  a  future  day  is  responsible  for  its  safe  delivery 
to  whoever  may  be  authorized  to  receive  it  at  the  time  of 
delivery,  whether  he  was  the  owner  when  it  was  stored  or  not, 
and  is  entitled  to  a  lien  upon  the  property  stored  for  any  charges 
he  may  rightfully  have  for  storage  on  it  in  the  meantime,  and 
has  the  right  to  enforce  said  lien  against  said  property  at  or 
before  the  delivery  of  the  same,  unless  provided  otherwise  by 
contract  between  the  owners ;  and  the  fact  that  the  grain  stored 
may  have  been  mixed  with  other  grain  so  that  the  identity  of 
this  particular  grain  is  lost,  did  not  affect  the  right  to  storage, 
provided  such  mixture  was  made  with  the  consent  of  the  owner, 
and  the  warehouseman  had  on  hand  during  the  time  a  sufficient 
quantity  of  grain  of  like  quality  to  meet  the  demand  and  to  be 
delivered  when  called  for. '  ° 

1  °  Cole  v.  Tyng,  24  111  99,  76  Am 
Dec  735. 
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for  improvements.  3160.    Tenant  burning  straw. 

§  3155.    Definition  of  waste. 

Waste  is  defined  to  be  any  act  or  omission  of  duty  by  a 
tenant  of  land  or  one  having  a  life  tenancy  in  such  land  which 
does  a  lasting  injury  to  the  freehold  or  inheritance  and  tends  to 
cause  permanent  loss  to  the  owner  of  the  fee  to  destroy  or  lessen 
the  value  of  the  inheritance,  or  to  destroy  the  identity  of  the 
property,  or  impair  the  evidence  of  title  thereto.  It  is  the  viola- 
tion of  an  obligation  to  treat  the  premises  in  such  manner  that 
no  harm  be  done  to  them,  and  that  the  estate  may  revert  to 
those  having  an  underlying  interest  undeteriorated  by  any  wil- 
ful or  negligent  act. 

*  *     * 

Waste  is  any  unlawful  act  or  omission  of  duty  on  the  part 
of  the  tenant  or  his  agent  which  results  in  permanent  in- 
jury to  the  inheritance.  There  are  two  kinds  of  waste,  that  is, 
voluntary  and  permissive.  Voluntary  waste  consists  of  injury 
to  the  premises  occasioned  by  some  deliberate  or  voluntary  act. 
Permissive  waste  implies  negligence  which  may  consist  either 
of  acquiescence  or  assent  in  the  acts  of  strangers  or  failure  to 
prevent  such  acts,  or  to  do  that  which  is  incumbent  upon  the 
party  in  possession  to  do.  The  essence  of  liability  for  permissive 
waste  must  be  negligence.  You  are  instructed,  therefore,  that 
in  this  cause  the  burden  rests  on  the  plaintiff  to  prove  by  a  fair 
preponderance  of  the  evidence  that  the  defendant  by  overt  act 
has  destroyed  a  part  or  the  whole  of  said  property  or  through 
neglect  has  permitted  something  to  happen  which  has  caused  a 
lasting  damage  to  the  freehold  which  has  or  will  result  in  a 
permanent  loss  to  the  owner  of  the  fee  or  will  destroy  or  lessen 
the  value  of  the  inheritance. 

*  *    # 

Whatever  does  lasting  damage  to  the  fee,  that  is  to  the 
estate  and  property  which  is  to  go  to  another  at  the  death  of  a 
life  tenant,  is  waste,  in  law,  and  the  tenant  for  life  is  bound  to 
keep  the  improvements  in  as  reasonably  good  condition  of  repair 
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as  when  he  receives  them,  if  the  income  from  the  property  is 
sufficient  to  keep  up  such  repairs  and  keep  up  the  taxes,  and 
if  you  find  from  the  evidence  that  said  E.  P.  R.  has  failed  to  do 
this,  under  the  conditions  just  stated,  then  he  is  guilty  of  waste.1 

§  3156.    Failure  to  pay  taxes  or  keep  property  in  repair. 

It  is  waste  for  the  holder  of  a  life  estate  in  real  property, 
if  the  tenant  for  life  fails  to  keep  up  the  ordinary  taxes  or 
suffers  them  to  become  delinquent,  or  the  property  to  be  sold 
therefor,  or  keep  up  the  improvements  in  ordinary  and  reason- 
able repair,  if  the  income  from  the  property  is  sufficient  to  pay 
the  taxes  and  keep  up  such  repairs.  Real  estate  includes  the 
buildings  and  improvements  upon  real  estate,  and  it  makes  no 
difference  that  it  may  take  all  the  income  to  keep  up  such  taxes 
and  repairs.  In  other  words,  the  necessities  of  the  life  tenant 
will  not  justify  him  in  using  the  income  and  letting  the  taxes 
go  unpaid,  or  the  improvements  upon  the  property  to  go  into 
decay,  or  become  not  reasonably  fit  for  the  uses  and  purposes 
to  which  it  was  applied  when  he  acquired  an  interest  in  the 
property.  If  you  find  from  a  fair  preponderance  of  the  evi- 
dence in  this  case  that  the  defendant  E.  P.  R.  has  appropri- 
ated the  rents  and  profits  of  the  property  described  in  the  com- 
plaint to  his  own  use,  and  has  suffered  the  general  and  ordinary 
taxes  assessed  against  the  property  to  go  unpaid  and  become 
delinquent,  not  including  taxes  for  municipal  or  street  improve- 
ments, or  the  property  to  be  sold  therefor,  and  that  the  rents 
and  profits  were  sufficient  to  pay  such  taxes,  and  keep  up  such 
repairs,  then  and  in  that  event  he  has  been  guilty  of  waste. 
Or,  if  he  suffered  the  buildings  or  improvements  to  become  out 
of  repair,  or  go  into  decay  from  neglect,  when  he  received  suffi- 
cient income  to  keep  the  property  in  a  reasonably  good  state  of 
repair,  as  when  he  received  it,  and  keep  up  the  taxes,  then  and 
in  that  event  he  is  guilty  of  waste.2 

§  3157.    Failure  of  life  tenant  to  pay  for  improvements. 

A  failure  of  a  life  tenant  to  pay  for  permanent  improvements 
on  property  held  by  him  does  not  constitute  waste,  but  the 
burden  of  paying  for  street  and  sewer  assessments,  other  mu- 
nicipal improvements,  and  any  other  improvements  of  a  perma- 
nent nature  must  be  equally  prorated  between  the  remainder- 

i  Thompson  v.  Beam,  Circuit  *  Thompson  v.  Ream,  Circuit 
Court,  Marion  County,  Indiana,  No.  Court,  Marion  County,  Indiana,  No, 
31035.  31035, 
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man  and  the  tenant  for  life,  taking  into  account  the  probable 
duration  of  the  estate  and  all  other  relevant  facts.3 

§  3158.    Purchase  by  tenant  at  tax  sale. 

A  life  tenant  cannot  take  advantage  of  his  own  wrong  to 
cut  out  or  destroy  the  estate  of  the  remainderman.  If,  there- 
fore, you  find  from  the  evidence  in  this  cause  that  the  said  R. 
permitted  said  lands  to  be  sold  under  tax  sale ;  that  the  said  H. 
purchased  the  same  at  said  tax  sale  in  his  own  name;  that  the 
said  H.  at  the  time  of  said  sale  and  purchase  was  the  agent  of  the 
said  R.  and  made  such  purchase  as  such  agent,  and  that  the  said 
R.  knew  the  said  H.  was  so  purchasing  said  tax  titles,  then  you 
are  instructed  that  the  said  purchase  by  the  said  H.  redeemed 
said  property  from  said  tax  sale  and  that  said  purchase  restored 
the  rights  and  interests  of  the  said  plaintiff  T.  in  and  to  said 
property  as  well  as  that  of  the  said  R.,  insofar  as  said  rights 
were  affected  by  said  single  transaction,  In  the  event  that  you 
find  from  the  evidence,  however,  that  it  became  necessary  for 
the  plaintiff  or  some  one  on  her  behalf  to  repurchase  said  H/s 
or  R.'s  interest  obtained  through  such  tax  sale  for  her  own  pro- 
tection and  that  of  the  fee  of  the  property,  then  and  in  that 
event  the  rights  of  the  plaintiff  had  been  damaged  to  the  extent 
of  such  cost  so  incurred.4 

§  3159.    Damages,  landlord  against  tenant. 

You  are  instructed  that  the  proper  measure  of  damages  to 
which  a  landlord  is  entitled  upon  a  breach  of  covenant  or  agree- 
ment by  tenant  to  keep  the  demised  premises  in  a  state  of  good 
condition,  if  you  find  there  was  a  breach  in  this  case,  is  that  sum 
which  would  reasonably  be  necessary  to  put  the  premises  in  good 
condition  by  reason  of  the  defective  condition  in  which  the  ten- 
ant quit  the  premises,  if  you  find  in  this  case  that  the  tenant 
did  quit  such  premises  while  they  were  in  a  defective  condition.5 

§  3160.    Tenant  burning  straw. 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  weight  of  evidence  in  this  case  that  the  straw  in  question 
in  this  lawsuit  belonged  at  the  time  of  burning  to  plaintiffs,  then 
the  defendant,  L.  M.,  had  no  right  to  intentionally  burn  the 
same;  and  if  you  further  find  from  the  evidence  that  he,  the 

3  Thompson  v.  Ream,  Circuit  4  Thompson  v.  Ream,  Circuit 
Court,  Marion  County,  Indiana,  No.  Court,  Marion  County,  Indiana,  No. 
31035.  31035. 

5Keevers  v.  Hess,  Circuit  Court, 
Marion  County,  Indiana,  No.  30280. 
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defendant,  L.  M.,  did  intentionally  burn  or  have  the  same  burned 
or  any  part  of  it,  then  your  verdict  will  be  for  the  plaintiffs  in 
such  sum  as  you  may  think  the  straw  intentionally  burned  by 
defendant  or  his  agents  was  reasonably  worth,  not  to  exceed  the 
amount  sued  for.6 

6  Campbell  &  Davis  v.  Moll,  205 
MoApp  49,  217  SW  538. 
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§  3165.    Interference  with  percolating  waters. 

Plaintiff  cannot  recover  in  this  action  unless  you  believe 
from  the  evidence  that  there  was  at  the  time  mentioned  in  plain- 
tiff's petition  an  underground  flow  of  water  so  well  defined  as  to 
be  a  continuous  stream,  and  that  defendant  obstructed  the 
channel  of  said  underground  stream  of  water,  and  thereby  caused 
the  water  from  said  well-defined  underground  flow  of  water  to 
back  up  on  plaintiff's  land,  and  thereby  injured  the  plaintiff. 
The  jurors  are  instructed  that  water  percolating  through  the 
ground  beneath  the  surface,  either  without  a  definite  channel, 
or  in  courses  which  are  unknown  and  unascertainable,  belongs 
to  the  realty  in  which  it  is  found ;  and  if  the  jurors  believe  from 
the  evidence  that  the  water  found  on  the  premises  of  defendant, 
B.,  percolates  through  the  ground  beneath  the  surface,  either 
without  a  definite  channel  or  in  courses  which  are  unknown  and 
unascertainable,  then  the  plaintiff  cannot  recover  in  this  action, 
although  they  may  further  believe  from  the  evidence  that  said 
water  so  percolating  through  the  ground  comes  from  the  spring 
on  land  of  G.  F.  F.  mentioned  in  plaintiff's  petition.1 

§  3166.    Springs. 

If  the  jury  believe  from  the  evidence  that  from  time  imme- 
morial a  stream  or  watercourse  known  as  the  "Marie  Castor 
Creek,"  having  a  fixed,  worn,  and  well-defined  channel,  has  run, 
and  still  runs,  across  the  property  owned  by  defendant  herein, 

1  St.  Louis  Trust  Co.  v.  Bambrick, 
149  Mo  560,  51  SW  706. 
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and  that  the  waters  of  said  creek  finally  drain  or  flow  into  the 
Mississippi  River,  and  that  from  time  immemorial  a  large  spring 
of  water,  of  great  volume,  has  risen,  and  still  rises,  in  a  tract  of 
land  owned  by  F.,  adjoining  plaintiff's  land,  and  that  said  spring 
of  ^  water  has  flowed,  and  still  flows,  across  the  land  owned  by 
said  F.,  and  across  other  land  into  the  said  tract  of  land  belong- 
ing to  plaintiff,  and  from  thence  into  and  through  a  well-defined 
and  fixed  underground  channel  under  and  through  St.  Louis 
Avenue,  and  into  the  premises  of  defendant;  that  said  water 
flowed  through  the  said  channel  into  the  channel  of  said  Marie 
Castor  Creek ;  and  that  the  flow  from  said  spring  has  been,  and 
still  is,  continuous  and  of  great  volume,  and  that  the  same  has 
worn  and  established  for  itself  a  well-defined  and  known  channel 
and  bed  for  the  entire  distance  from  the  point  where  the  said 
spring  rises  to  where  it  flowed  into  the  Marie  Castor  Creek ;  and 
that  said  channel  and  stream  has  also  carried  off  and  conveyed 
all  surface  water  and  other  waters  flowing  into  the  same  from 
other  sources ;  and  if  the  jury  further  find  that  the  said  defend- 
ant has  excavated  the  ground  above  the  said  channel  at  a  point 
upon  and  where  it  passes  under  his  said  premises,  and  has 
thereby,  or  in  any  manner,  interfered  with  and  obstructed  the 
flow  of  the  said  water  through  the  same,  so  that  the  waters 
from  said  spring  and  other  waters  running  through  said  channel 
have  been  caused  to,  and  have,  set  back  and  accumulated  to  such 
an  extent  as  to  overflow  the  premises  of  plaintiff,  and  that  by 
reason  thereof  the  same  have  overflowed  the  premises  of  plain- 
tiff, and  thereby  caused  the  quarry  on  plaintiff's  premises  to 
become,  and  that  the  same  has  become,  wholly  or  partially,  filled 
with  water;  and  if  the  jury  further  find  from  the  evidence  that 
the  plaintiff's  said  quarry  has  been  injured,  and  the  beneficial  use 
thereof  destroyed,  by  said  act  of  defendant  in  obstructing  the 
said  watercourse  and  channel,  if  you  believe  from  the  evidence 
that  the  defendant  did  so  obstruct  it,  then  the  plaintiff  is  entitled 
to  recover,  and  you  should  so  find  by  your  verdict.2 

§  3167.    Navigable  waters. 

A  navigable  stream  is  one  capable  of  being  used  by  the 
public  at  all  times  or  periodically  during  the  year  for  times  long 
enough  to  make  it  susceptible  of  beneficial  use  to  the  public  as 
a  means  of  transportation.3 

§  3168.     Tide  lands. 

1  instruct  you  that  the  United  States  government  has  re- 
served the  tide  lands  for  the  common  purposes  of  navigation, 

2  St.  Louis  Trust  Co.  v.  Bambrick,          3  Burr's  Ferry,  B.  &  C.  R.  Co.  v. 
149  Mo  560,  51  SW  706.  Allen  (TexCivApp),  149  SW  358. 
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commerce,  and  fishery;  and  no  one  can  acquire  by  possession, 
occupation,  or  use,  any  exclusive  rights  in  these  lands  superior 
to  the  public  and  general  right,  common  to  all,  of  commerce, 
navigation,  and  fishery.  By  the  words  "tide  lands"  I  mean  that 
portion  of  the  shore  or  beach  covered  and  uncovered  by  the  ebb 
and  flow  of  an  ordinary  tide.4 

§  3169.    Meaning  of  natural  watercourse. 
Florida. 

A  natural  watercourse  is  a  natural  stream  bed  having  bot- 
tom and  sides  in  which  water  usually  flows  in  a  defined  bed  or 
channel.  It  is  not  essential  to  constitute  a  natural  watercourse 
that  the  flowing  should  be  uniform  or  uninterrupted.  The  other 
elements  existing,  a  stream  does  not  lose  its  character  or  cease 
to  be  a  natural  watercourse  because  in  time  of  drought  the  flow 
may  be  diminished  or  temporarily  suspended.  It  is  sufficient  if 
it  is  usually  a  stream  of  running  water.5 

Wisconsin. 

Surface  water  without  a  spring,  whenever  it  has  flowed  in 
a  certain  direction  for  such  a  length  of  time  as  to  have  naturally 
formed  a  bed  and  banks,  and  a  well-defined  stream  of  flowing 
water,  even  though  it  might  sometimes  be  dry  at  the  place  where 
it  had  formed  such  banks,  'and  bed,  still  at  that  point  would  be 
a  watercourse.6 

§  3170.    Diversion  of  waters. 
Kentucky. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  improvement  made  by  the  defendant  causes 
the  water  to  be  diverted  onto  plaintiff's  land  as  set  out  in  the 
first  instruction,  and  was  intended  to  be  and  is  a  permanent  im- 
provement, and  the  cause  that  produces  the  overflow  cannot  be 
remedied  at  a  reasonable  expense,  then  the  measure  of  damage 
that  the  plaintiff  is  entitled  to  recover  is  the  diminution  in  the 
market  value  of  his  land  caused  by  the  diversion  of  the  water.7 

Minnesota. 

The  first  question  is  this : 

Did  the  water  which  flowed  down  the  side  of  this  hill  in 
times  of  rainfall  and  the  thawing  of  snow  flow  down 
through  a  natural  and  well-defined  channel  or  did  it  not  ? 

4  Pacific    Steam    Whaling    Co.   v.          6  Eulrich  v.  Richter,  41  Wis  318. 
Alaska  Packers'  Assn.,  138  Cal  632,          7  Louisville,  H,  &  St.  L.  R.  Co.  v. 
72  P  161.  Roberts,  144  Ky  820,  139  SW  1073. 

8  Davis  v.  Ivey,  93  Fla  387,  112 
S  264. 
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If  it  did,  the  defendant  had  no  right  to  change  the  flow  of 
that  water  so  as  to  produce  injury  to  the  plaintiff.  If  it  did  not 
flow  down  through  a  natural  well-defined  channel,  but  discharged 
itself  generally  upon  the  right-of-way  of  defendant,  then  the 
defendant  could  provide  for  its  discharge  from  that  right-of- 
way  in  such  a  manner  as  it  saw  fit.8 

Wisconsin. 

If  the  defendant  dug  the  channel  on  his  own  lands,  there 
can  be  no  recovery  except  the  defendant  has  been  guilty  of  some 
negligent  act  to  which  the  plaintiff  has  not  actually  or  impliedly 
consented. 

If  the  ditch  was  on  defendant's  land,  and  he  used  reasonable 
and  ordinary  care  to  guard  against  injury  to  plaintiff,  he  is  not 
liable.  If  the  embankment  washed  out  from  natural  causes  the 
defendant  could  not  reasonably  have  foreseen  and  guarded 
against,  he  is  not  liable  if  the  dike  was  on  his  own  land.9 

§  3171.     Obstruction  of  watercourses. 
Alabama. 

It  is  not  sufficient  for  the  plaintiff  merely  to  show  that  he 
has  been  damaged  by  an  overflow,  but  he  must  go  further  and 
show  to  your  reasonable  satisfaction  the  amount  of  such  dam- 
age the  W.  I.  Company  caused,  and  if  you  are  unable  from  the 
evidence  reasonably  to  determine  how  much  of  the  damage,  if 
any,  was  caused  by  the  W.  I.  Company,  you  cannot  award  the 
plaintiff  more  than  nominal  damages. 


If  you  believe  from  the  evidence  that  the  injury  and  dam- 
age which  the  evidence  may  show  the  plaintiff  may  have  sus- 
tained by  reason  of  water  being  on  his  lots  would  have  been 
sustained  whether  the  slag  pile  and  tracks  of  the  W.  I.  Company 
were  there  or  not,  you  must  find  for  the  defendant. 

*     *     * 

If  you  believe  from  the  evidence  that  the  water  which  the 
evidence  may  show  to  have  been  on  the  plaintiff's  lots  was  caused 
to  be  there  by  reason  of  the  embankment  of  the  A.  Company, 
and  not  by  the  slag  pile  or  W.  I.  Company  tracks,  you  must  find 
for  the  defendant.10 

8  Fossum  v.  Chicago,  M.  &  St.  P.  9  Neumeister  v.  Goddard,  125  Wis 

Ry.  Co.,  80  Minn  9,  82  NW  979.  82,  103  NW  241. 

See  also  Harbison  v.  Hillsboro,  103  '  °  Gillespie  v.  Woodward  Iron  Co., 

Ore  257,  204  P  613.  209  Ala  458,  96  S  595. 
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Kentucky. 

If  the  improvement  complained  of  was  only  intended  for  tem- 
porary purposes,  or  the  cause  that  produces  the  overflows  can 
be  remedied  or  removed  at  a  reasonable  expense,  then  the 
measure  of  damage  to  which  the  plaintiff  is  entitled  is  the 
diminution  in  the  value  of  the'  use  of  the  property  caused  by  the 
overflow  up  to  the  time  of  the  trial. ' ' 

Ohio. 

The  plaintiffs  base  their  right  to  damages,  if  any,  against  the 
defendants  upon  the  claim  that  the  defendant,  with  the  per- 
mission and  knowledge  of  the  defendant,  in  the  strip  mining  op- 
eration have  deposited  sand  in  the  Sand  Fork  Creek  and  that  the 
sand  was  carried  by  the  creek  and  deposited  upon  the  land  of 
the  plaintiffs  resulting  in  the  damages  claimed  by  the 
plaintiffs  to  their  land.  You  are  instructed  as  a  matter  of  law 
and  it  is  a  well-established  principle  of  law  that  where  two  par- 
cels of  land  belonging  to  different  owners  are  drained  by  the 
same  natural  system  of  drainage,  and  one  parcel  of  land  lies 
lower  than  the  other,  the  owner  of  the  higher  parcel  has  no  right 
to  change  the  natural  flow  of  water  upon  the  lower  parcel. 

The  owner  of  land  adjacent  to  a  stream  has  a  right  to  the 
use  of  the  water  in  the  stream,  but  it  is  a  qualified  right,  not  an 
absolute  right,  and  each  owner  along  the  stream  is  limited  to  a 
reasonable  use  of  the  water  in  the  stream  with  due  regard  to 
the  rights  and  necessities  of  all  other  persons  interested.  It  is 
claimed  by  the  plaintiffs  that  the  defendants  have  made  un- 
reasonable use  of  the  stream  or  creek  and  that  as  a  direct  and 
proximate  result,  the  plaintiffs'  land  was  damaged.  The  question 
which  you  are  to  decide  is  whether  the  defendant  made  un- 
reasonable use  of  the  stream  by  placing  sand  in  it  so  that  the 
sand  was  carried  by  the  stream  and  deposited  on  the  plaintiffs' 
land. 

It  is  also  an  established  general  principle  of  law  that  the 
owner  of  one  parcel  of  land  may  not  use  his  land  or  the  streams 
running  through  it  in  such  a  manner  as  to  damage  the  land 
of  his  neighbor  and,  therefore,  if  you  find  by  a  preponderance  of 
the  evidence  that  the  defendants,  B.  and  B.  B.,  have  removed 
sand  from  its  natural  position  and  deposited  it  in  a  place  where 
it  was  carried  by  the  waters  of  Sand  Fork  Creek  and  deposited 
upon  the  plaintiffs'  land  resulting  in  substantial  damage  to  the 
plaintiffs'  land,  then  the  plaintiffs  would  be  entitled  to  recover 

1  i  Louisville,  H.  &  St.  L.  R.  Co.  v.  See  also  Clark  v.  Detroit  &  M.  R. 
Roberts,  144  Ky  820,  139  SW  1073.  Co.,  204  Mich  121,  169  NW  863. 
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whatever  material  and  substantial  damages  they  may  have 
suffered  by  the  wrongful  acts  of  these  defendants. !  2 

Texas. 

If  you  find  that  C.  H.  M.  constructed  barricades  or  ob- 
structions along  or  across  the  spillway  on  Second  Avenue 
leading  into  his  property,  or  that  he  constructed  barricades 
within  his  property,  and  find  that  the  course  and  flow  of  the 
water  coming  through  said  spillway  into  his  property  was  ob- 
structed and  retarded,  and  you  find  that  the  damages,  if  any,  to 
his  property  were  caused  thereby ;  and  if  you  find  that  this  was 
contributory  negligence  on  the  part  of  C.  H,  M.  but  for  which 
damages  would  not  have  occurred  to  his  property,  then,  if  you 
so  find,  you  will  find  for  defendant  city  on  the  issue  of  damages, 
and  so  say  by  your  verdict. 


If  you  find  from  the  evidence  on  this  trial  that  the  city  of 
Corsicana,  or  T.  J.  W.,  acting  under  the  instructions  of  the 
city,  by  and  through  the  construction  of  the  grades  and  grad- 
ing upon  intersecting  streets  leading  into  said  avenues,  caused 
other  waters  to  flow  into  and  upon  the  property  of  M.  other 
than  that  which  naturally  and  ordinarily  flowed  into  said  prop- 
erty, and  if  you  find  that  plaintiff  was  damaged  by  this  ex- 
cess water,  if  any,  flowing  into  and  upon,  the  property  of  M. ; 
or  if  you  find  that  said  city,  or  T.  J.  W.,  acting  under  instruc- 
tions of  said  city,  so  caused  water  other  than  that  which  nat- 
urally and  ordinarily  flowed  into  and  through  the  property  of 
C.  H.  M.  to  flow  and  to  congregate  at  the  spillway  constructed  in 
the  pavement  of  West  Second  Avenue,  and  which  led  into  the  M. 
property,  and  if  you  further  find  that  said  spillway  was  con- 
structed too  small  and  was  insufficient  to  permit  the  passage  of 
said  water,  and  impeded  the  passage  of  said  water  so  congre- 
gated, and  if  you  find  that  the  flow  of  said  water  was  precipi- 
tated upon  the  property  of  said  M.  with  more  than  ordinary 
force,  and  find  that  the  property  of  M.  was  damaged  thereby, 
then,  in  either  such  event,  if  you  so  find,  you  will  find  for  M. 
against  the  city  of  Corsicana  damages  in  such  sum  as  you  will 
find  will  justly  compensate  him  for  such  use  of  M/s  property 
by  the  city,  if  any,  and  the  damages  thereto,  not  to  exceed 


1 2  Callicoat   v.   Belville,    Common  hart,  Common  Pleas  Court,  Lawrence 

Pleas  Court,  Lawrence  County,  Ohio,  County,  Ohio. 

No.  31749;  affd.,  4th  District  Court          l3  Corsicana    v.     Mills     (TexCiv 

of  Appeals,   July  20,   1954.   Kindly  App),  235  SW  220. 
submitted  by  Judge  Warren  S.  Ear- 
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§  3172.    Injuries  caused  by  overflowing  irrigation  ditches. 

If  you  find  from  a  preponderance  of  the  evidence  in  this 
case  that  the  defendant  American  Fork  City  constructed  the 
ditch  or  canal  situated  on  Camp  Street  in  American  Fork  City, 
and  that  said  defendant  did  assume  to  control  and  regulate  the 
said  ditch,  and  did  expend  money  or  labor  thereon  for  its  up- 
keep or  maintenance  from  time  to  time,  beginning  about  the 
year  19 — ,  then  you  are  instructed  that  said  defendant  American 
Fork  City  is  charged  with  a  duty  of  keeping  the  said  ditch  on 
Camp  Street  in  reasonably  good  repair  and  condition  to  serve  the 
purpose  for  which  said  ditch  was  constructed  and  maintained  by 
said  defendant  American  Fork  City.  You  are  further  instructed 
that  said  duty  is  dictated  and  measured  by  the  exigencies  of 
the  circumstances  attendant  upon  the  construction  and  mainte- 
nance of  said  ditch. 

If  you  find  from  a  preponderance  of  the  evidence  in  this  case 
that  the  defendant  American  Fork  City  constructed  the  ditch  or 
canal  situated  on  Camp  Street,  and  that  said  defendant  did  as- 
sume to  control  and  regulate  said  ditch,  and  did  expend  money 
or  labor  thereon  for  its  upkeep  or  maintenance  from  time  to 
time,  beginning  about  the  year  19 — ,  and  you  further  find  from 
a  preponderance  of  the  evidence  in  this  case  that  during  the  year 
19 — ,  the  defendant  American  Fork  City  failed  and  neglected  to 
use  reasonable  diligence  to  maintain  and  repair  said  ditch,  and 
to  keep  it  in  a  condition  to  serve  the  purposes  for  which  it  was 
constructed,  and  that  on  account  of  such  negligence  the  plaintiff 
and  said  F.  M.  P.  were  damaged  in  their  lands  and  the  crops 
growing  thereon,  then  the  plaintiffs  are  entitled  to  recover  from 
the  defendant  American  Fork  City  any  damages  sustained  by 
them.'4 

§  3173.    Dams. 
Florida. 

If  you  should  find  that  the  defendant  did  build  the  embank- 
ment and  divert  the  natural  watercourse  and  dig  the  ditch  and 
thereby  carry  the  waters  in  a  direction  other  than  that  in 
which  they  would  naturally  flow,  nevertheless,  if  the  evidence 
shows  that  his  so  doing  was  not  the  proximate  cause  of  plain- 
tiff's injury,  but  that,  notwithstanding,  the  plaintiffs  would  have 
suffered  the  damage  anyhow,  either  on  account  of  the  excessive 
rainfall,  if  there  was  such,  or  the  general  flood  conditions,  if 
there  were  such,  or  from  any  other  cause,  then  I  charge  you 

1 4  Chipman     v.     American     Fork 
City,  54  Utah  93,  179  P  742. 
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that  the  defendant  would  not  be  liable  for  the  damage  suffered 
by  the  plaintiffs,  and  you  should  find  the  defendant  not  guilty.15 

South  Carolina. 

The  owner  of  a  dam  must  use  such  reasonable  care  and  skill 
in  its  construction  and  maintenance  that  it  will  be  capable  of 
resisting  usual,  ordinary,  and  expected  freshets.  A  dam  must 
be  so  constructed  in  the  first  instance  as  to  be  capable  of  receiv- 
ing, if  necessary,  the  water  that  would  originate  by  such  pressure 
and  such  rains  as  would  be  reasonably  expected  by  a  man  of 
ordinary  prudence  and  foresight.  That  is  the  test.16 

Washington. 

The  defendant  would  be  required  to  use  ordinary  care,  that 
is,  that  degree  of  care  which  an  ordinarily  prudent  person  would 
use  under  the  same  or  similar  circumstances,  and,  under  this 
rule,  the  dam  must  be  sufficient  to  withstand  not  only  the  usual 
and  ordinary  freshets,  but  must  also  be  sufficient  to  withstand 
such  extraordinary  freshets  as  an  ordinarily  prudent  person 
would  reasonably  expect  to  occur.  If  you  find  from  the  evidence 
that  there  was  an  unusually  large  fall  of  snow  in  January  and 
February,  19 — ,  and  that  snow  melted  away  very  rapidly  in 
March  and  caused  unusually  high  freshets,  such  that  an  ordi- 
narily prudent  person,  in  the  construction  and  maintenance  of 
the  dam  in  question,  would  not  reasonably  have  expected  to 
occur,  and  caused  the  damage  to  plaintiff,  if  you  find  there  was 
any  damage,  then  in  that  event  the  plaintiff  cannot  recover,  and 
your  verdict  must  be  for  the  defendant. ' 7 

§  3174.    Seepage  from  reservoirs  rendering  lands  swampy. 

If  you  find  by  a  preponderance  of  the  evidence  that  the  plain- 
tiff's lands  were  suitable  and  available  for  farm  purposes  or  for 
subdivision  and  sale  in  acreage  tracts  or  other  useful  and 
valuable  purpose  before  the  establishment  of  the  Barberton 
reservoir,  and  that  the  defendant  by  the  damming  up  of  Wolfe's 
Creek  and  the  impounding  of  water  in  its  reservoir  caused 
water  to  flow  or  ooze  or  percolate  or  seep  from  its  reservoir 
through  the  substrata  or  subsoil  of  the  land  lying  between 
plaintiff's  lands  and  said  reservoir  into,  onto  or  upon  plaintiff's 
lands,  thereby  rendering  the  same  or  any  part  or  parts  thereof, 
sour,  wet,  or  swampy  and  permanently  unfit  and  unsuitable  for 
use  as  farm  lands,  or  for  subdivision  and  sale  in  acreage  tracts, 

1  5  Davis  v.  Ivey,  93  Fla  387,  112          f  7  Anderson  v.  Rucker  Bros.,  107 

S  264.  Wash  595,  183  P  70,  186  P  293,  8 

16  Hunter  v.  Pelham  Mills,  52  S  ALR  544. 
C  279,  29  SE  727,  68  AmSt  904. 
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or  for  any  other  useful  or  valuable  purpose  for  which  you  may 
find  said  lands  to  have  been  suitable  and  available  before  water 
was  impounded  in  said  reservoir,  and  that  said  dam  and  reservoir 
are  permanent  structures  and  that  water  will  be  impounded 
therein  permanently,  and  that  water  therefrom  has  continued 
and  will  continue  permanently  to  flow  or  ooze  or  seep  or  perco- 
late through  the  subsoil  of  the  intervening  lands,  into,  onto  or 
upon  plaintiff's  lands,  so  that,  by  reason  thereof,  plaintiff's  lands, 
or  any  parts  or  portions  thereof,  have  ever  since  the  impounding 
of  water  in  said  reservoir  been,  and  will  be,  permanently  sour, 
wet  or  swampy,  and  thereby  rendered  permanently  unfit,  unsuit- 
able and  unavailable  for  use  as  farm  lands,  or  for  subdivision 
and  sale  in  acreage  tracts,  or  for  any  other  useful  and  valuable 
purpose  for  which  you  may  find  said  lands  to  have  been  suitable 
and  available  before  water  was  impounded  in  said  reservoir, 
and  that  such  was  the  necessary,  natural,  direct  and  proximate 
result  of  the  establishment  of  said  dam  and  reservoir,  and  the 
impounding  of  water  therein  in  19 — ,  I  charge  you  as  a  matter  of 
law,  that  the  same  constitutes  a  trespass  upon  the  lands  de- 
scribed in  plaintiff's  petition,  and  the  defendant  is  liable  to  tfte 
plaintiff  in  this  action,  without  regard  to  whether  or  not  the 
defendant  used  due  care  in  the  construction  and  maintenance 
of  said  dam  and  reservoir,  and  the  impounding  of  water  therein, 
and  if  you  further  find  by  a  preponderance  of  the  evidence,  that 
as  a  direct  and  proximate  result  of  said  trespass,  plaintiff's 
said  lands,  at  the  time  water  was  impounded  in  said  reservoir 
by  the  defendant,  were  permanently  injured  or  damaged  by 
being  permanently  diminished  or  depreciated  in  value,  plaintiff  is 
entitled  to  recover  in  this  action  the  difference  between  the  fair 
and  reasonable  market  value  of  said  lands  for  the  most  valuable 
purpose  or  use  for  which  they  were  suitable  and  available  in 
the  condition  they  were  in  immediately  prior  to  said  trespass 
and  the  fair  and  reasonable  market  value  of  said  lands  for  such 
purpose  in  the  condition  they  were  immediately  after  said 
trespass.  • 8 

§  3175.    Bursting  of  water  main. 
Idaho. 

The  city  of  Pocatello  is  chargeable  with  negligence  only  for* 
damage  caused  by  leaking  of  water  out  of  the  pipe  owned  and  con- 
trolled by  it  after  it  had  notice  of  such  leak,  or  that  the  said  leak 
had  existed  for  such  a  length  of  time,  and  in  such  a  manner  that 
it  should  have  known  of  the  defect. 

l8Barberton   v.    Miksch,    128    Oh 
St  169,  190  NE  387. 
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The  city  of  Pocatello  is  only  liable  for  any  damage  done  by 
water  that  might  have  leaked  from  its  pipes  between  the  water 
mam  on  South  9th  Avenue  and  the  inside  or  easterly  edge  of  the 
sidewalk. 

*  *     * 

The  city  would  be  liable  for  damages  by  reason  of  defects  in 
its  water  system  only  in  the  event  it  had  notice  of  such  defects, 
or  the  defects  had  continued  for  such  time  that  it  should  have 
known  of  their  existence. 

*  *     * 

You  are  instructed  that  the  defendant,  the  city  of  Pocatello, 
was  bound  to  use  ordinary  care  and  skill  in  the  construction  and 
maintenance  of  its  water  system.  You  are  further  instructed 
that  the  city  of  Pocatello  was  bound  to  take  notice  of  the  life  of 
the  piping  and  the  likelihood  of  the  water  pipe  used  and  main- 
tained by  the  defendant  city  in  serving  the  plaintiffs'  residence 
to  become  defective  and  develop  leaks  and  to  cause  possible  dam- 
age. 1 9 

Washington. 

The  defendant  would  not  be  liable  for  any  damages  resulting 
to  plaintiffs  by  reason  of  the  absence  of  drains  as  provided  by 
the  ordinances.  If  you  find  that  plaintiffs'  property  would  have 
been  damaged,  even  though  plaintiffs  had  complied  with  said 
sections  of  the  ordinances,  then  plaintiffs  would  be  entitled  to 
recover  for  any  damages  they  sustained  which  were  not  the  result 
of  the  absence  of  drains  as  provided  by  said  ordinances.20 

§  3176.     Embankments  obstructing  flow  of  water  in  streets. 

If  said  embankment  was  raised  above  the  established  grade 
of  the  street,  it  was  an  obstruction  for  which  the  defendant  is 
responsible,  though  it  did  not  directly  create  or  make  the  ob- 
struction or  authorize  it  to  be  done,  and  if  said  embankment 
was  and  is  an  obstruction  to  the  natural  flow  of  the  water  upon 
and  across  said  street  and  causes  the  water  to  dam  up  and  flow 
back  upon  the  adjacent  premises  to  the  injury  of  the  owner, 
the  defendant  is  liable,  if  at  the  time  of  the  injury  the  premises 

1 9  Yearsley  v.  Pocatello,  69  Idaho  Judgment   for   plaintiffs   was   re- 

500,  210  P2d  795.  versed  for  failure  of  the  trial  court 

The  case  cited  was  an  action  for  to  give  the  first  two  instructions  set 

damages  to  plaintiffs'  house,  alleged  out  here,  at  the  request  of  defendant, 

to  have  been  caused  by  water  negli-  The  last  instruction  set  forth  here, 

gently  escaping  from  a  leak  in  de-  requested  by  plaintiff,  was  also  ap- 

fendant's   municipally  owned  water  proved. 

plant,  20Kottins   v.   Seattle,   119  Wash 

590,  206  P  11. 
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were  as  high  as  the  grade  of  the  street,  and  if  defendant,  in 
grading  and  working  its  streets,  obstructs  the  natural  flow  of 
surface  water  and,  by  reason  of  its  failure  to  provide  necessary 
channels  for  carrying  off  the  water,  it  is  caused  to  flow  in 
increased  quantities  upon  the  adjacent  premises  to  the  injury 
of  the  owner,  for  such  injury  the  defendant  is  liable  if  no  fault 
of  the  owner  contributed  thereto.21 

§  3177.    Removal  of  embankments. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  defendants  without  right  and  against  the  will 
of  plaintiffs  removed  an  embankment  which  had  been  erected 
across  the  canal,  as  set  forth  in  the  complaint,  and  that,  by 
reason  of  such  removal,  the  waters  flowing  in  said  canal  from 
Stone's  slough  were  caused  to  flow  on  to  the  lands  of  plaintiffs, 
to  their  injury,  then  the  jury  should  find  for  plaintiffs  such  sum 
as  will  fully  compensate  them  for  all  loss  sustained  by  the  act 
of  defendants  in  removing  said  embankment,  not  exceeding  the 
sum  claimed  in  the  complaint,  to  wit,  $ ,22 

§  3178.    Overflow  of  lands. 
Alabama. 

(1)  If  you  believe  from  the  evidence  that  plaintiff's  prop- 
erty did  overflow,  but  also  believe  that  such  overflow  would 
have  occurred,  whether  defendant's  slag  pile  and  bridges  were 
there  or  not,  your  verdict  must  be  for  the  defendant. 

*     *     * 

If  you  believe  from  the  evidence  that  plaintiff's  property  was 
overflowed,  and  also  believe  from  the  evidence  that  such  over- 
flow was  caused  partly  by  some  act  of  the  A.  C.  Company  and 
partly  by  some  act  of  the  W.  I.  Company,  but  are  unable  to  deter- 
mine reasonably  from  the  evidence  how  much  of  such  overflow 
was  caused  by  an  act  of  the  W.  I.  Company,  as  distinguished  from 
the  act  of  such  other  company,  you  cannot  award  the  plaintiff 
more  than  nominal  damages.23 

(2)  The  court  charges  the  jury  that  the  defendant,  a  manu- 
facturing corporation,  and  an  owner  of  land  abutting  on  Wills 
Creek,  has  the  right  to  make  a  reasonable  use  of  the  waters  of 
Wills  Creek  by  the  erection  of  a  dam  across  the  creek  and  other- 
wise and  has  the  right  to  raise  the  waters  in  said  creek  reason- 

21  Damour  v.   Lyons  City,   44   la          23  Gillespie  v.  Woodward  Iron  Co., 
276.  209  Ala  458,  96  S  595. 

22  Learned  v.  Castle   (Cal),  4  P 
191. 
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ably  so  long  as  they  are  not  backed  over  or  upon  the  lands  of 
the  plaintiff. 

#  #     # 

If  the  waters  of  Wills  Creek  reached  to  a  height  that  the  crops 
in  which  plaintiffs  were  interested  would  have  been  destroyed 
had  the  dam  not  been  in  existence  or  the  road  raised,  plaintiffs 
would  not  be  entitled  to  recover. 

#  #     # 

If  you  should  find  that  the  rains  were  unprecedented  or  ex- 
traordinary for  the  season  of  the  year  and  times  complained 
of  in  the  complaint,  then  that  unprecedented  and  extraordinary 
rainfall  would  be  an  act  of  God  and  a  defense  to  this  action. 

#  #     # 

If  the  plaintiff  E.  L.  with  a  committee  of  citizens  went 
before  the  commissioner's  court  and  asked  that  court  to  raise 
the  road  as  it  was  raised,  the  plaintiffs  would  not  be  entitled  to 
recover  damages  resulting  proximately  from  the  raising  of  the 
road.24 

(3)  While  the  defendant  has  the  right  to  use  the  stream 
or  tributaries  thereof  above  plaintiff's  land  for  mining  purposes, 
yet,  I  charge  you,  that  the  defendant  has  no  right  to  place  in  said 
stream  or  the  tributaries  of  said  stream  above  the  lands  of 
plaintiff  any  substance  that  would  be  carried  down  said  stream 
and  caused  to  be  deposited  upon  the  lands  of  plaintiff  that  would 
injure  or  deteriorate  plaintiff's  lands.25 

California. 

I  instruct  you  that  the  plaintiff  was  under  no  duty  to  antici- 
pate that  his  lands  would  be  flooded  by  the  negligence  of  another, 
or  others,  and  he  was  not  obliged  to  protect  his  lands  by  dams, 
checks  or  otherwise  against  such  flooding,  and  failure  on  plain- 
tiff's part  so  to  do,  does  not  constitute  contributory  negligence.26 

§  3179.     Damages  to  crops  from  overflow. 

California. 

You  are  instructed  that,  in  determining  the  amount  of  dam- 
age in  this  case,  if  you  find  from  a  preponderance  of  the  evidence 
that  any  damage  has  been  caused  as  a  proximate  result  of  the 
negligence  upon  which  you  base  your  findings  of  liability,  you 
are  first  to  determine  from  the  evidence  the  market  value  of 
the  probable  yield  of  milo  corn  from  the  plaintiff's  field,  and  you 

24  Law  v.  Gulf  States  Steel  Co.,  26  Goodwin  v.  Braden,  134  CalApp 
229  Ala  305,  156  S  835.  2d  34,  285  P2d  330. 

25Nauvoo  Black  Creek   Coal  Co. 
v.  Johnson,  230  Ala  174,  160  S  242. 
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should  then  deduct  therefrom  the  reasonable  cost  of  producing 
and  marketing  such  crop  and  also  deduct  therefrom  the  net 
market  value  of  the  crop  actually  produced,  if  any.27 

Florida. 

If  you  find  for  the  plaintiffs  under  the  evidence,  and  find  that 
they  are  entitled  to  recover  damages  from  the  defendant  for 
either  that  portion  of  their  crop  which  was  wholly  destroyed 
or  that  portion  which  was  only  partially  destroyed,  or  both,  you 
should  give  the  defendant  credit  for  such  net  sums  as  the  plain- 
tiffs subsequently  realized,  as  shown  by  the  evidence,  from  the 
replanting  of  their  crops,  and  should  subtract  such  net  sums  as 
were  realized  from  the  replanted  crop  from  the  value  of  the 
crop  that  was  wholly  destroyed,  and  the  damages  for  crop  that 
was  partially  destroyed,  arrived  at  in  the  manner  in  which  I  have 
heretofore  instructed  you.28 

Iowa. 

It  is  established  beyond  controversy  that  the  Skunk  River 
would  have  overflowed  the  lands  of  the  plaintiff  in  the  years  19 — 
and  19 —  at  the  times  the  plaintiff  claims  his  crops  were  dam- 
aged, and  would  have  done  damage  to  plaintiff's  crops  regardless 
of  the  presence  of  rock  about  the  bridge  and  trestle.  And  for 
such  damage  the  defendant  is  not  liable. 

You  will  only  consider  such  additional  damage,  if  any,  re- 
sulting to  plaintiff's  crops  from  the  acts  of  the  defendant  if  you 
find  that  defendant  was  negligent,  as  to  which  you  have  been 
heretofore  instructed.29 

Michigan. 

Another  element  of  damage  the  plaintiff  claims  is  the  loss 
of  certain  crops  which  he  had  planted  and  which  he  otherwise 
would  have  cultivated.  In  this  connection  you  will  also  consider 
the  testimony  and  from  it  determine  the  plaintiff's  loss  with 
respect  to  his  crop  damage.  You  will  in  this  connection  consider 
the  testimony  that  has  been  given,  and  test  this  testimony  by 
your  own  good  judgment  as  men  of  affairs,  and  consider  all  of 
the  hazards  in  connection  with  this  cultivation,  the  sale  of  farm 
crops,  and  determine  what  in  your  best  judgment  constitutes 
the  actual  loss  to  the  plaintiff  by  reason  of  his  inability  to 
harvest  certain  crops  which  he  claims  he  planted  in  this  ground 
and  lost  by  reason  of  the  acts  of  the  defendant.30 

27  Goodwin  v.  Braden,  134  CalApp  29  McAdams  v.  Chicago,  R.  I.  &  P. 
2d  34,  285  P2d  330.  R.  Co.,  200  la  732,  205  NW  310. 

28  Davis  v.  Ivey,  93  Fla  387,  112  30Merkel    v.    Consumers'    Power 
S  264.  Co.,  220  Mich  128,  189  NW  997. 

See   also  Mobile  v.  Lartigue,   23 
AlaApp  479,  127  S  257. 
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§  3180.    Pollution  of  watercourses. 
Kentucky. 

(1)  You  will  find  for  the  defendant  in  this  case,  unless  you 
shall  believe  from  the  evidence  that  prior  to  July  10,  19 — ,  the 
time  of  the  filing  of  this  action,  the  defendant  so  operated  and 
managed  its  railway  as  to  cause  quantities   of   oil   or  other 
polluting  substance  to  escape  from  its  cars  or  premises,  and 
run  into  and  so  pollute  plaintiff's  spring  as  to  make  it  unfit  for 
use  for  domestic  purposes,  and,  if  you  so  believe  from  the  evi- 
dence, you  will  find  for  the  plaintiff.3 ' 

(2)  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  the  water  obtained  by  the  plaintiff  from  the 
Big  Spring  Creek,  for  use  in  his  waterworks  plant  on  his  lot, 
was  of  such  quality  that  same  could  be  and  was  profitably  used 
by  the  plaintiff  in  his  waterworks  plant,  up  to  the  time  the 
sewers  constructed  by  the  city  were  turned  into  said  creek,  and 
that  the  connecting  of  the  sewers  by  contaminating  the  water 
in  the  creek  depreciated  the  value  of  plaintiff's  waterworks  plant 
by  rendering  it  unprofitable  to  operate  it,  then  the  jury  will  find 
for  the  plaintiff.32 

Ohio. 

It  is  the  duty  of  the  defendant  to  so  operate  its  business  as 
not  to  corrupt  or  render  unwholesome  or  impure  a  watercourse 
or  stream  of  water.  So  if  you  find  that  a  stream  of  water  or 
watercourse  going  through  or  over  upon  the  land  of  this  plaintiff 
has  been  corrupted  or  rendered  unwholesome  or  impure  through 
the  operation  by  the  defendant  of  its  business,  then  I  say  to  you 
that  the  defendant,  in  the  operation  of  its  business,  has  been 
negligent,  and  has  conducted  its  business  unlawfully.  And  if 
you  also  find  that,  as  a  proximate  result  of  such  negligence  and 
unlawful  conduct,  the  plaintiff  has  been  substantially  damaged 
in  any  of  the  respects  alleged  in  her  petition,  then  it  will  be 
your  duty  to  return  a  verdict  in  her  favor.33 

Oklahoma. 

As  to  the  effect  of  the  releases  and  easements  that  have  been 
introduced  in  evidence,  you  are  instructed  as  follows : 

(a)  As  a  matter  of  law  they  cannot  and  do  not  in  any  wise 
constitute  a  defense  for  any  pollution  originating  in  the  Clauer 
Pond  or  the  east  branch  of  Crooked  Oak  Creek,  if  any,  for  the 
reason  that  this  watershed  does  not  traverse  plaintiff's  land  and 
is  not  covered  in  any  way  by  said  instruments. 

31  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  32  Kevil  v.  Princeton  (Ky),  118 
v.  Gillispie,  130  Ky  213,  113  SW  SW  363. 

89  33  Ohio   Stock   Food   Co.  v.   Gint- 

lin*,  22   OhApp  82,   153  NE  341. 
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(b)  In  regards  to  plaintiffs'  claim  of  damage  and  injury  to 
their  water  sands  and  water  by  reason  of  pollution  caused  by  de- 
fendants' permitting  oil,  gas,  salt  water  and  basic  sediments  and 
other  deleterious  substances  to  escape  from  their  said  oil  and 
gas  leases  and  flow  through,  over  and  across  plaintiffs'  land,  you 
are  instructed  that  evidence  has  been  offered  going  to  the  ques- 
tion of  the  intent  of  the  contracting  parties,  in  regard  to  the 
west  branch  of  Crooked  Oak  Creek,  by  such  instruments,  as  to 
the  extent  and  area  of  said  salt  water  and  deleterious  substances 
that  was  agreed  upon  to  be  permitted  by  defendants  to  flow 
through,  over  and  across  plaintiffs'  said  land.  You  are  the  sole 
judges  as  to  the  weight  and  effect  of  said  evidence,  and  as  to 
the  intent  of  the  parties  in  regard  thereto,  and  you  are  instructed 
that  any  of  such  salt  water  and  deleterious  substances  that  you 
find  were  permitted  by  said  instruments  to  so  flow,  if  any,  plain- 
tiffs, could  not  base  a  recovery  upon,  but  as  to  that  which  was 
not  so  permitted,  if  any,  you  may  consider  as  to  the  damage  to 
plaintiffs,  if  any,  under  the  general  instructions  herein. 

In  this  connection,  you  are  further  instructed  that  under  the 
law  each  defendant  has  the  burden  of  separating,  by  a  fair  pre- 
ponderance of  the  evidence,  that  part  of  the  damage  attributable 
to  its  permissive  pollution,  if  any,  from  that  portion,  if  any,  flow- 
ing from  its  unauthorized  pollution  of  said  streams,34 

§  3181.    Accretions. 

The  term  "accretion,"  as  used  in  the  instructions  in  this  case, 
means  portions  of  soil  added  to  that  already  in  possession  of 
the  owner  by  gradual  deposit  caused  by  a  change  in  the  bed 
of  the  river  and  that  accretion  belongs  to  the  owner  of  the  land, 
and  it  makes  no  difference  whether  the  accretions  were  formed 
before  or  after  the  ownership  has  accrued,  and  that  ownership 
may  be  acquired  by  adverse  possession  as  well  as  by  deed. 

*     *     * 

Under  the  law  of  this  state,  persons  owning  land  on  or 
bounded  by  the  Mississippi  River  own  down  to  the  water's  edge ; 
and  if  the  water  recedes  gradually  and  the  land  is  made  thereby, 
the  owner  of  the  land  bounded  by  the  river  is  the  owner  of  the 
land  so  made,  and  such  owner's  rights  to  such  made  land  remain 
equal  to  his  river  front,  and  such  riparian  rights  cannot  be 
encroached  upon  by  adjoining  owners  so  running  their  boundary 
lines  as  to  diminish  such  river  front  or  accretions.35 

34  Cities  Service  Oil  Co.  v.  Billen  35Benne  v.  Miller,  149  Mo  228, 
(Okl),  347  P2d  637.  50  SW  824. 
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WHARVES 

§3185.    Collapse  of  dock. 

Now,  with  regard  to  the  charge  of  improper  tamping,  if,  as 
I  have  said,  the  contractor  did  what  he  was  required  to  do 
by  the  contract,  he  would  not  be  liable  for  any  damage  be- 
cause of  a  fault  in  the  contract  itself,  and  if  he  was  required  by 
the  contract  to  tamp  this  concrete,  and  if  the  fall  of  the  wharf 
was  occasioned  by  the  tamping  of  the  concrete,  the  plaintiff  could 
not  recover,  because,  under  the  contract,  he  was  required  to 
tamp  the  concrete ;  but  it  is  for  you  to  say,  under  the  evidence, 
whether,  in  tamping  the  concrete,  he  did  it  in  the  way  that  it 
should  have  been  done,  whether  there  was  any  defect  in  the 
tamping  of  this  concrete,  and  if  you  should  find  from  the  evi- 
dence that  he  did  not  tamp  the  concrete  as  it  should  have  been 
done,  or  did  not  put  it  in  place  as  it  should  have  been  put  there, 
or  did  not  mix  it  in  the  proper  proportions,  or  did  not  use  a 
sufficient  quantity,  and  if  you  should  find  that  on  any  of  these 
accounts,  or  for  any  of  these  reasons,  the  wharf  fell  and  the 
plaintiff  was  put  to  the  expense  of  reconstructing  it,  then  you 

would  find  for  the  plaintiff  to  the  extent  of  $ ,  if  you  should 

be  satisfied  that  the  plaintiff  incurred  that  expense  in  that  way,  • 

1  Novelty  Mill  Co.  v.  Heinzerling,  See  also  Foster  v.  Pacific  Clipper 
39  Wash  244,  81  P  742.  Line,  30  Wash  515,  71  P  48. 
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CHAPTER  180 
WILLS 

Section  Section 

3190.  Contract  to  make  will.  3195.    Effect  of  decisx>n  of  another 

3191.  Execution  of  will.  court  concerning  execution 

3192.  Testamentary  capacity.  ,          and  validity  of  will. 

3193.  Undue  influence.  3196.    Title  taken  by  devisee. 

3194.  Revocation  of  will. 

§  3190.    Contract  to  make  will. 
Georgia. 

The  law  places  a  certain  burden  on  the  plaintiff  in  this  case, 
which  he  must  carry  before  he  would  be  entitled  to  have  a  ver- 
dict at  your  hands,  which  he  now  and  here  asks  for  in  the  case. 
He  must  show  you,  and  that  by  evidence  in  the  case,  that  there 
was  a  parol  contract  between  him  and  his  mother,  as  he  con- 
tends, and  he  must  show  you  that  contract  and  the  terms  thereof. 
This  he  must  establish  so  clearly  and  strongly  and  satisfactorily 
as  to  leave  no  reasonable  doubt  as  to  this  contract  and  its 
terms.  That  burden  he  must  carry  before  he  would  be  entitled 
to  have  a  verdict  at  your  hands.  I  charge  you  that  if  he  does 
carry  that  burden,  and  in  the  way  I  have  explained  to  you,  he 
would  be  entitled  to  have  a  verdict  at  your  hands. l 

Indiana, 

Where  one  person  orally,  not  in  writing,  promises  to  pay 
another  for  services  rendered  or  work  performed  by  a  testa- 
mentary gift  or  will  of  property,  and  where  such  services  are 
rendered  and  then  the  party  promising  to  make  such  will  or 
bequest  repudiates  the  same  and  refuses  to  carry  it  out,  such 
person  to  whom  such  promise  is  made  cannot  bring  suit  for 
specific  performance  on  the  contract  nor  for  the  breach  thereof 
but  such  person  is  not  without  remedy.  Where  the'  agreement 
is  not  illegal  but  merely  unenforceable,  and  one  of  the  parties 
refuses  performance  after  the  services  have  been  rendered  and 
the  duty  performed  or  is  being  performed,  the  law  will  create 
a  promise  to  pay  the  reasonable  value  of  the  service  rendered, 
such  recovery  being  on  the  quantum  meruit  regardless  of  the 
value  of  the  property  promised  to  be  devised  or  bequeathed.2 

1  Pearson  v.  Cochran,  152  Ga  276,  2  Conner  v.  Conner,  Circuit  Court, 
109  SE  498.  Marion  County,  Indiana,  No.  36412. 
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Michigan. 

If  the  jury  find  that  the  services  rendered  and  the  improve- 
ments made  by  the  plaintiff  were  valuable,  and  that  there  was  an 
understanding  between  the  deceased  and  him  during  the  time 
they  were  being  rendered  and  made  that  he  was  to  be  com- 
pensated therefor  by  a  provision  in  the  will  of  the  deceased 
to  the  amount  thereof  or  more,  and  if  subsequently  it  was  agreed 
between  the  parties  that  this  written  agreement  should  be  given 
in  order  to  secure  the  plaintiff  payment  for  the  same  in  case  it 
should  happen  that  the  deceased  should  die  without  making  a 
will,  and  the  written  agreement  was  made  for  that  purpose,  then 
the  consideration  was  sufficient  and  the  agreement  would  be 
binding  on  the  deceased.3 

§  3191.    Execution  of  will. 
Alabama. 

(1)  The  acknowledgment  of  his  signature  by  the  testator 
does  not  have  to  be  in  any  particular  form,  but  may  be  inferred 
from  his  acts  or  from  the  circumstance  in  evidence  in  this 
case,  surrounding  the  signing  by  the  subscribing  witnesses.4 

(2)  If  you  believe  from  the  evidence  in  this  case  that  K.  N. 
E.  did  not  sign  the  alleged  will  in  the  presence  of  the  subscribing 
witnesses  and  did  not  acknowledge  his  signature  to  them,  then 
you  must  find  the  issue  in  favor  of  the  contestants.5 

(3)  If  the  jury  believe  from  the  evidence  that  at  the  time 
the  two  attesting  witnesses  subscribed  their  names  to  the  docu- 
ment propounded  for  probate  as  the  last  will  and  testament  of 
I.  E.,  they  did  not  see  I.  E.  sign  his  name  upon  the  same  and 
did  not  see  the  signature  of  I.  E.,  and  they  could  not  see  said 
signature  thereon,  if  there  was  a  signature,  and  said  I.  E.  did 
not  inform  the  said  witnesses  that  he  had  signed  said  document 
or  that  his  signature  was  upon  same,  then  said  document  was 
not  legally  executed  as  his  will,  and  your  verdict  must  be  for 
the  contestants. 

*     *     * 

Notwithstanding  the  subscribing  witnesses  may  all  swear  that 
the  will  was  not  properly  executed,  the  jury  may  look  to  sur- 
rounding circumstances,  and,  if  you  are  reasonably  satisfied 
from  such  evidence  that  the  will  was  properly  executed,  you  are 
authorized  to  probate  same.6 

3  Sword  v.  Keith,  31  Mich  247.  5  Stuck  v.  Howard,  213  Ala  184, 

4  Reynolds    v.    Massey,    219    Ala      104  S  500. 

O«K   109.  Q  OQ  6  Baker  v.   Eastis,   215   Ala   402, 

265'  122  S  29'  110  S  705. 
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(4)  Where  a  will  is  propounded  for  probate,  and  is  attacked 
as  a  forgery,  the  burden  of  proving  its  genuineness  is  upon  the 

proponent. 

*  *     * 

If  the  jury  believe  that  W.  R.  V.  stated,  after  July  4,  19—, 
that  he  had  made  no  will,  this  may  be  considered  by  you  in 
determining  whether  or  not  the  paper  offered  is  genuine.7 

Illinois. 

The  law  does  not  require  the  signature  of  a  testator  to  a  will 
to  be  written  in  his  own  hand,  but  if  the  person  making  the 
will  signs  by  making  his  mark  to  an  instrument  and  declares  it 
to  be  his  will  and  intends  by  making  such  mark  to  sign  and 
execute  such  will,  it  is  sufficient  in  law  as  a  signature.  And  in 
this  case  if  you  believe  from  the  evidence  that  J.  W.  at  the  time 
in  question  intended  to  execute  his  will  and  make  his  mark  for 
his  signature  thereto  to  the  instrument  offered  ift  evidence,  this 
in  law  is  a  sufficient  signing  and  execution  of  the  will,  nor  is  it 
necessary  that  the  will  be  dated  to  make  it  a  valid  will.8 

Iowa. 

In  this  state  it  is  provided  by  statute  that  any  person  of 
full  age  and  sound  mind  may  execute  a  will,  which,  to  be 
valid,  must  be  in  writing,  witnessed  by  two  competent  witnesses, 
and  signed  by  the  testator,  or  by  some  person  in  his  presence 

and  by  his  express  direction. 

*  *     * 

The  statute  does  not  require  that  the  subscribing  witnesses 
shall  see  the  testator  write  his  name  to  the  will;  but  it  is 
sufficient  if  he  did  in  fact  sign  the  will,  provided  he  afterwards 
acknowledged  it  as  his  will,  and  requested  them  to  sign  as  wit- 
nesses. 

*  *     * 

The  attestation  clause  to  the  will  is  as  follows:  "The  said 
will  was  signed,  and  at  the  request  of  the  testator  we  signed 
the  same  as  witnesses  in  his  presence,  and  in  the  presence  of 
each  other."  Now,  if  you  find  from  the  evidence  that  this 
attestation  clause  was  read  in  the  presence  of  the  testator, 
and  the  witnesses  at  the  time  they  signed  the  same,  and  was 
understood  by  the  testator,  this  is  sufficient  presumptive  proof, 
not  only  of  publication,  but  also  that  the  witnesses  signed  at  his 

request. 

*  *     * 

While  the  onus  of  showing  a  compliance  with  the  statute 
as  elsewhere  explained  devolves  upon  the  party  seeking  to 

7  Venable  v.  Venable,  165  Ala  621,  8  Dial  v.  Welker,  332  111  509,  163 
51  S  833.  NE772, 
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establish  the  will,  yet  the  formal  execution  may  be  shown  by 
persons  other  than  the  subscribing  witnesses,  or  may  be  inferred 
from  circumstances,  as  well  as  established  by  the  direct  and 
positive  testimony  of  the  attesting-  witnesses  and  it  is  sufficient 
if  the  statute  was  substantially  complied  with.9 

Michigan. 

If  one  desires  to  make  a  will,  he  must  sign  the  instrument 
himself,  he  must  do  it  in  the  presence  of  two  witnesses  who  are 
to  act  as  subscribing  witnesses,  and  then  the  testator,  having 
signed  the  will,  these  two  attesting  witnesses  must  likewise  sign 
it  in  the  presence  of  each  other,  and  also  in  the  presence  of  the 
testator. 

It  is  the  claim  of  contestants  that  at  least  one  of  these 
subscribing  witnesses  did  not  conform  to  these  statutory  re- 
quirements, and  the  claim  is  ma<Je  that  at  least  one  of  these 
subscribers,  as  witnesses,  did  not  sign  either  in  the  presence  of 
the  testatrix,  or  did  not  sign  in  the  presence  of  the  other  sub- 
scribing witness.  Now,  as  to  this  phase  of  the  case,  those  who 
offer  the  will,  namely,  the  proponents,  must  establish  to  your 
satisfaction,  by  a  fair  preponderance  of  the  evidence,  that 
Exhibit  2  was  executed  in  the  exact  manner  required  by  the 
statute,  that  is,  that  Mrs.  M.  signed  the  instrument  herself, 
that  thereafter  it  was  signed  by  the  subscribing  witnesses, 
Mrs.  F.  and  Mr.  G.  and  that  these  two  subscribing  witnesses 
attached  their  names  in  the  presence  of  each  other  and  in  the 
presence  of  Mrs.  M.  If  the  proponents  have  satisfied  you  of 
those  facts,  by  a  fair  preponderance  of  the  evidence,  then  Exhibit 
2  was  validly  executed.  If  they  have  failed  in  this  respect  to  so 
satisfy  you,  then  the  will  was  not  validly  executed  and  is  in- 
valid and  should  be  disallowed.  So  that  logically,  then,  your  first 
inquiry  should  be  devoted  to  ascertaining,  under  the  rules  I  have 
just  stated,  whether  or  not  the  requirements  of  the  law  were 
observed  in  the  execution  of  the  instrument  itself.  If  they  were 
not,  then  that  would  end  the  controversy,  and  you  should  find 
against  the  allowance  of  the  will.  If  it  was  validly  executed, 
then  there  remains  the  next  phase  of  this  case  for  your  con- 
sideration and  decision.10 

Mississippi. 

The  court  instructs  the  jury,  for  the  proponent,  that,  in  order 
to  constitute  a  valid  and  legal  execution  of  the  last  will  and 
testament  of  a  testator,  it  is  necessary  that  the  same  shall 
be  subscribed  by  the  testator  in  the  presence  of  two  or  more 

9  In  re  Convey's  Will,  52  la  197,  2  l  °  In  re  Moxon's  Estate,  234  Mich 
NW  1084.  170,  207  NW  924. 
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credible  witnesses,  and  by  the  said  two  witnesses  subscribed  as 
witnesses  in  the  presence  of  the  said  testator  and  of  each  other ; 
and  the  jury  are  instructed  that  the  instrument  of  writing  pre- 
sented in  this  cause  for  probate  by  the  proponent  has  been  duly 
and  legally  executed  in  the  manner  above  mentioned,  and  upon 
this  issue  the  jury  will  find  for  the  proponent. 

*  *     * 

The  court  instructs  the  jury,  for  the  proponent,  that  if 
they  believe  from  the  evidence  that  the  testator,  R.  W.  T.,  on 
March  19,  19 — ,  at  the  office  of  the  Peabody  Hotel  in  Memphis, 
Tennessee,  did  sign  the  instrument  of  writing  presented  for  pro- 
bate herein  as  his  last  will  and  testament,  in  the  presence  of 
E.  P.  M.,  L.  E.  JL,  and  C.  R.  P.,  or  any  two  of  the  said  persons, 
knowing  the  same  to  be  his  last  will  and  testament  and  under- 
standing the  same,  and  that  then  and  there,  immediately  after 
the  signing  of  the  said  last  will  and  testament  by  said  R.  W.  T., 
the  said  subscribing  witnesses,  or  any  two  of  them,  who  were 
present  at  the  signing  of  the  said  instrument  of  writing  by  the 
said  R.  W.  T.,  at  his  request,  either  directly  made  or  made 
through  some  other  person,  subscribed  their  names  thereto  as 
subscribing  witnesses,  in  the  presence  of  the  said  testator  and 
of  each  other,  and  if  the  jury  further  believe  from  the  evidence 
that  at  the  time  the  said  R.  W.  T.,  though  in  feeble  health,  was 
of  mind  and  memory  sufficiently  sound  to  know  and  understand 
the  provisions  of  the  said  alleged  will,  and  did  know  and  under- 
stand the  same,  and  that  the  said  R.  W.  T.  was  not  influenced  by 
the  proponent,  J.  P.  EL,  in  any  undue  manner  to  execute  the  said 
alleged  will,  then  the  jury  will  find  for  the  proponent,  J.  P.  H. 

*  *     * 

The  court  instructs  the  jury,  for  the  proponent,  that,  while 
the  burden  of  proof  in  this  cause  is  on  the  proponent,  this 
does  not  mean  that  the  proponent  must  prove  his  case  beyond 
a  reasonable  doubt.  All  that  is  required  of  him  is  to  make  out 
his  case  to  the  satisfaction  of  the  jury  by  a  preponderance  of  the 
evidence. 

*  *     * 

The  burden  of  proof  is  on  the  proponent  H.  throughout  to 
establish  by  a  clear  preponderance  of  evidence,  to  the  entire 
satisfaction  of  the  jury  and  of  each  and  every  one  of  them,  the 
fact  that  the  paper  offered  by  him  for  probate  was  signed  by  the 
decedent  T.  at  a  time  when  he,  T.,  knew  and  understood  the 
entire  contents,  and  the  full  purport  and  effect  thereof,  as  his 
sole  and  only  true  and  original  last  will  and  testament,  and  that 
he  signed  the  same,  as  before  stated,  in  the  presence  of  two  or 
more  credible  witnesses,  and  that  the  same  was,  at  the  request 
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of  said  testator,  in  his  presence,  attested  in  writing  by  two  or 
more  credible  witnesses,  and  that  the  said  testator  was  at  said 
time  fully  informed  and  knew  the  entire  contents  of  said  paper, 
and  that  he,  the  said  decedent,  then  and  there  published  and 
declared  the  said  instrument  in  the  presence  of  two  or  more 
credible  witnesses  then  and  there  to  be  his  true  and  only  original 
last  will  with  testament,  and  that  he,  the  said  decedent,  was  then 
of  sound  and  disposing  mind,  memory,  and  understanding,  and 
that  he,  the  said  decedent,  was  wholly  uninfluenced  or  in  any 
manner  guided  or  directed  about  or  in  or  concerning  the  signing, 
publication,  or  securing  of  any  attestation  thereof  by  any  person 
whomsoever ;  otherwise,  the  jury  cannot  return  a  verdict  for  the 
proponent. 

*     *     * 

The  burden  of  proof  in  this  case  never  shifts  from  the 
proponent  to  the  contestants,  but  it  is  always,  throughout  the 
case,  placed  by  the  law  upon  the  said  proponent  BL,  and  if  the 
said  H.  has  not  established  his  case  in  every  particular  by  a 
clear  preponderance  of  the  evidence,  it  is  the  duty  of  the  jury 
to  return  a  verdict  for  the  contestants, '  * 

Ohio. 

If  you  find  from  a  preponderating  weight  of  the  evidence 
that  S.  J.  L.  probably  did  not  acknowledge  the  paper  writing  in 
question  to  be  her  last  will  and  testament,  in  the  presence  of 
witness  Mrs.  N.,  then  I  say  to  you  as  a  matter  of  law  that 
said  paper  writing  is  not  a  valid  will  and  your  verdict  should  be 
for  the  plaintiff. ' 2 

Texas. 

If  the  instrument  exhibited  in  evidence,  of  date  of  Septem- 
ber 14,  19 — ,  purporting  to  be  the  last  will  of  Mrs.  C.,  was 
in  writing  and  was  read  over  to  Mrs.  C.,  and  if  thereafter 
she  signed  it,  and  it  was  attested  by  J.  C.  G.  and  M.  F., 
and  they,  the  said  J.  C.  G.  and  M.  F.,  and  each  of  them, 
were  at  said  time  credible  witnesses,  above  the  age  of  14  years, 
and  if  they,  the  said  J.  C.  G.  and  M.  F.,  subscribed  their 
names  to  said  instrument  in  the  presence  of  Mrs.  C.,  and  in 
the  presence  of  each  other,  after  she  had  signed  the  same,  and 
if  at  said  time  Mrs.  C.  was  over  the  age  of  21  years  and 
was  of  sound  mind,  that  is,  that  the  said  Mrs.  C.  had  capacity 
to  know  and  understand  what  she  was  doing  and  the  effect  of 
her  act  at  the  time  she  executed  said  paper ;  and  if  you  further 
believe  from  the  evidence  that  said  paper  was  and  is  her  last 

1  i  Hitt  v.  Terry,  92  Miss  671,  46  l2West  v.  Lucas,  106  OhSt  255, 
S  829.  139  NEr  859. 
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will;  and  if  you  further  believe  and  find  that  said  Mrs.  C.  is 
now  dead,  and  that  she  died  in  Erath  County,  Texas,  where  she 
resided  at  the  time  of  her  death,  then  you  will  find  for  the 
proponent  and  for  the  probate  of  said  will,  unless  you  find  for 
the  contestants,  under  subsequent  instructions  herein. 

*     *     * 

If  under  the  law  and  the  evidence  you  should  find  for  the 
proponent  and  the  probate  of  said  will  dated  September  14, 
19 — ,  you  will  next  consider  whether  or  not  the  memorandum 
of  agreement,  dated  September  14,  19 — ,  exhibited  in  evidence, 
shall  be  admitted  to  probate  in  connection  with  and  as  a  part  of 
said  will,  and  upon  this  issue  you  are  instructed  as  follows :  If 
you  believe  from  the  evidence  in  this  case  that  the  memorandum 
of  agreement  above  mentioned  is  the  instrument  referred  to  in 
the  fourteenth  item  of  the  will,  and  that  it  had  been  reduced  to 
writing  prior  to  the  time  Mrs.  C.  executed  the  will,  and  that  it 
had  been  read  over  to  Mrs.  C.,  and  that  she  understood  it  at 
the  time  she  executed  said  will;  and  you  further  believe  from 
the  evidence  that  prior  to  said  time  said  instrument  had  been 
executed,  by  J.  C.,  J.  H.  C.,  F.  S.  W.,  and  J.  W.,  prior  to  the 
time  it  was  executed  by  Mrs.  C.,  and  that  at  the  time  she  signed 
said  memorandum  of  agreement  and  acknowledged  the  same, 
then  you  will  find  for  the  proponent  that  said  contract  should 
be  probated  along  with  said  will. 

If,  on  the  other  hand,  you  do  not  believe  from  the  evidence 
that  the  instrument  described  in  the  last  preceding  paragraph 
of  this  charge  is  the  instrument  referred  to  by  Mrs.  C.  in  the 
fourteenth  item  of  the  will  and  herein  exhibited  in  evidence, 
or  if  you  do  not  believe  that  said  instrument  at  the  time  Mrs.  C. 
signed  the  will  exhibited  in  evidence  was  in  writing,  and  had 
been  signed  by  all  the  parties  above  named,  except  Mrs.  C., 
then  you  will  find  for  the  contestants  that  the  contract  shall  not 
be  probated  as  a  part  of  the  will. !  3 

Virginia. 

No  will  is  valid  unless  in  writing,  and  signed  by  the  testator, 
or  by  some  other  person,  in  his  presence  and  by  his  direction, 
in  such  manner  as  to  make  it  manifest  that  the  name  is  intended 
as  a  signature,  and,  moreover,  unless  it  be  wholly  written  by 
the  testator,  the  signature  must  be  made  or  the  will  acknowl- 
edged by  him  in  the  presence  of  at  least  two  competent  wit- 
nesses, present  at  the  same  time,  and  such  witnesses  shall 
subscribe  the  will  in  the  presence  of  the  testator.14 

(3Allday  v.  Cage  (TexCivApp),  l4Chappell  v.  Trent,  90  Va  849, 
148  SW  838.  19  SE  314. 
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West  Virginia. 

If  the  jjury  believe  from  the  evidence  that  Dr.  F.  S.  T.  was 
the  physician  who  attended  the  testator  during  his  last  illness 
and  who  had  been  his  physician  for  at  least  three  years  previ- 
ously thereto  and  that  he  was  present  at  the  execution  of  the  will 
and  attested  the  same  as  a  subscribing  witness  thereto  and 
that  said  Dr.  F.  S.  T.  is  a  credible  person  and  a  man  worthy  of 
belief,  then  his  evidence  is  entitled  to  great  weight. ' 5 

§  3192.     Testamentary  capacity. 

Alabama. 

(1)  If  the  jury  believe  from  the  evidence  to  their  reasonable 
satisfaction  that  the  testatrix,  M.  L.  M.,  at  the  time  of  making 
the  will  propounded  for  probate  in  this  case,  did  not  have  testa- 
mentary capacity,  then  you  need  go  no  further  in  your  con- 
sideration  to   ascertain   whether   there   was    fraud   or   undue 
influence.    And  it  would  be  the  duty  of  the  jury  under  the  law, 
for  this  reason  alone,  to  render  a  verdict  in  favor  of  the  con- 
testant, and  against  the  validity  of  the  alleged  will  in  this  case. 

*     *     * 

If  the  jury  believe  from  the  evidence  that  the  will  makes  an 
unnatural  disposition  of  the  property  of  the  testatrix,  this  fact 
may  be  taken  into  consideration,  together  with  or  in  connection 
with  all  the  evidence  in  the  case,  in  the  determination  of  the 
issues  involved.16 

(2)  If  the  jury  believe  from   the   evidence  that  Mrs.   J., 
at  the  time  she  made  the  will,  had  a  sound  and  disposing  mind, 
then  it  would  be  your  duty  to  sustain  the  will.    The  court  further 
charges  the  jury  that  for  her  mind  to  be  a  sound,  disposing 
mind,  it  is  not  necessary  that  her  memory  should  be  perfect  and 
her  mind  absolutely  unimpaired.    If  she  had  mind  and  memory 
enough  to  recollect  the  property  she  was  to  bequeath  and  the 
manner  in  which  she  wished  it  to  be  disposed  of,  and  to  know 
and  understand  the  business   she  was   engaged   in,   then,   in 

15  Ward  v.  Brown,  53  WVa  227,  will.    He  had  been  testator's  physi- 

44    SE    488.     This    instruction,    re-  cian  and  was  present  at  the  time  of 

fused  by  the  trial  court,  should  have  the  execution  of  the  will.    He  was 

been    given.    "It    submitted    to   the  the  only  attesting  witness  who  testi- 

jury  the  question  of  the  credibility  fied  in  favor  of  the  will  in  this  case, 

of  the  witness  and  told  them  if  they  He  not  only  had  superior  opportuni- 

found  him  to  be  a  credible  person  ties  to  know  the  truth,  but  his  con- 

and  a  man  worthy  of  belief,  his  evi-  duct  as  a  witness  was  consistent  and 

dence  was  entitled  to  great  weight,  it   was    no    objection    that    he    was 

and  this  was  proper  because  of  his  named  in  the  instruction." 
superior  opportunities  to  know  the          ' 6  Lewis  v.  Martin,  210  Ala  401, 

condition  of  the  testator's  mind  at  98  S  635. 
the   time   of   the   execution   of  the 
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contemplation  of  the  law,  she  had  a  sound  and  disposing  mind ; 
and,  in  such  event,  bodily  infirmity  and  impairment  of  the 
mind,  if  her  mind  was  impaired,  and  the  near  approach  of  death, 
would  of  themselves  not  vitiate  a  will  thus  made. 1 7 

(3)  If  a  person,  against  all  evidence  and  probability,  per- 
sistently believes  supposed  facts  which  have  no  existence  except 
in  his  perverted  imagination  and  conducts  himself,  however 
logically,  upon  the  assumption  of  their  existence,  he  is,  so  far 
as  they  are  concerned,  under  an  insane  delusion. ' 8 

California. 

(1)  If  you  find  from  the  evidence  in  this  case  that  the  testator 
bore  some  ill  will  or  dislike  towards  one  or  more  of  his  children, 
you  are  instructed  that,  if  the  testator  was  influenced  thereby 
to  make  his  will  as  he  did,  and  at  the  time  was  of  sound  mind, 
and  did  so  of  his  own  free  choice,  his  will  would  be  valid,  and 
should  be  recognized  by  you.  Even  if  he  did  it  unjustly,  or  with 
mistaken  opinion  as  to  the  matters  involved,  this  would  not 
invalidate  the  will,  but  would  rather  tend  to  explain  why  he 
made  his  will  as  he  did.    A  will  may  be  considered  unnatural 
when  it  is  different  from  that  which  might  have  been  expected 
by  relatives  of  the  testator,  or  by  the  jury.    But  the  considera- 
tion of  that  question  is  of  no  importance  in  a  case  in  which  the 
evidence  clearly  shows  that  the  testator  at  the  time  he  made 
his  will  was  of  sound  mind,  and  therefor  competent  under  the 
law  to  make  it.     Such  evidence  is  of  no  moment,  therefore,  in 
any  case  involving  the  validity  of  a  will  unless  there  is  some 
evidence  immediately  tending  to  show  mental  incapacity. ' 9 

(2)  The  expression  "natural  objects  of  the  testator's  bounty" 
has  reference  to  the  descendants,  surviving  spouse,  and  parents 
of  the  testator  who  purely  by  reason  of  relationship  may  be  pre- 
sumed to  have  had  claims  upon  his  bounty.    Collateral  heirs  such 
as  brothers  and  sisters,  nieces  and  nephews  are  not  because  of 
such  relationship  alone,  "natural  objects  of  bounty"  and  such 
next  of  kin  not  provided  for  in  the  will,  in  order  to  establish  that 
the  instrument  is  unnatural,  must  show  affirmatively,  that  he 
had  peculiar  or  superior  claims  to  the  decedent's  bounty,  and  if 
no  such  claim  is  established  the  instrument  cannot  be  held  to  be 
unnatural.20 

Georgia. 

(1)  A  man  shall  have  a  decided  and  rational  desire  as  to  the 
disposition  of  his  property,  or,  as  it  has  been  expressed  in  one 

1 7  Tucker  v.  Houston,  216  Ala  43,          I9ln  re   Gould's  Estate,  188  Cal 
112  S  360.  353,  205  P  457. 

18  Mitchell    v.    Parker,    224    Ala         20  In  re  Bobbins'  Estate,  172  Cal 
149,  138  S  832.  App2d  549,  342  P2d  933. 
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of  the  cases,  a  man  must  know  the  nature  of  a  will,  that 
is,  that  it  is  the  expression  of  a  man's  wishes  as  to  the  disposi- 
tion of  his  property  to  take  effect  after  his  death.  He  must  have 
memory  enough  to  remember  generally  the  property  to  be  dis- 
posed of  by  his  will,  and  to  call  to  mind  those  who  are  related 
to  him  by  ties  either  of  blood  or  affection,  and  must  be  able 
to  conceive  and  express  an  intelligible  plan  for  the  disposition 
of  his  property.21 

(2)  I  charge  you  that  the  testator  of  a  will  may  be  irrational 
at  several  specified  times  suffering  delirium  or  from  other  causes. 
However,  if  at  the  time  of  the  execution  of  the  will  he  was  ra- 
tional and  mentally  normal,  and  his  will  as  to  the  disposition  of 
his  property  was  clear  and  distinct,  you  would  be  authorized  to 
find  that  at  the  time  the  will  was  executed  the  testator  was  com- 
petent to  effect  the  disposition  of  his  property,  and  I  further 
charge  you  that  it  does  not  require  a  high  degree  of  mental  power 
to  make  a  will.  One  who  has  enough  mind  and  reason  to  a  clear 
and  full  understanding  of  the  nature  and  consequences  of  his  act 
in  making  his  will  is  to  be  considered  sane.  The  law,  in  fixing  the 
standard  of  legal  capacity,  has  taken  a  low  standard  of  ca- 
pacity.22 

Illinois. 

(1)  The  law  presumes,  and  it  is  the  duty  of  the  jury  to 
presume,  that  every  man  who  has  arrived  at  years  of  discretion 
is  of  sound  mind  and  memory,  capable  of  disposing  of  his  prop- 
erty by  will  or  otherwise,  until  the  contrary  is  shown ;  and  it  is 
your  duty  to  presume  that  at  the  time  of  the  execution  of  the  in- 
struments offered  in  evidence,  the  testator,  W.  EL  G.,  was  of 
sound  mind  and  memory,  and  to  so  hold  until  you  believe  from  a 
clear  preponderance  or  greater  weight  of  all  the  evidence  that  he 
was  otherwise.23 

(2)  To  justify  a  finding  that  the,  testator  is  not  of  sound 
mind  and  memory  in  the  making  of  a  will,  the  evidence  must 
preponderate  in  favor  of  unsoundness  of  mind,  and  the  pre- 
sumption of  sanity  must  prevail,  if  the  evidence  is  only  suffi- 
cient to  raise  a  doubt  as  to  such  sanity.24 

(3)  The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  in  this  case  that  S.  B.,  at  the  time  of  the  execution  of 
the  will,  was  so  diseased  mentally  that  she  was  incapable,  by 
reason  of  mental  weakness  caused  by  disease,  or  age,  or  other 
derangement  of  [acting  rationally  in  the  ordinary  affairs  of  life 

21  Davis  v.  Frederick,  155  Ga  809,  23  Teter  v.  Spooner,  305  HI  198, 

118  SE  206.  137  NE  129. 

22McTyre  v.  King,  215  Ga  417,  24  Chaney  v.  Baker,  304  111  362, 

110  SE2d  651.  136  NE  804. 
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and  of]  intelligently  comprehending  the  disposition  she  was 
making  of  her  property  and  the  nature  and  effect  of  the  provi- 
sions of  said  alleged  will,  then  you  should  find  that  the  writing 
produced  is  not  the  will  of  S.  B.,  deceased. 

You  are  instructed  that  the  true  test  of  testamentary  capac- 
ity required  to  make  a  will  is  not  that  a  person  making  a  will 
shall  have  sufficient  capacity  and  ability  to  transact  all  of  his 
ordinary  business  affairs,  but  the  true  test  is,  is  there  sufficient 
mental  capacity  on  the  part  of  the  one  making  the  will,  and 
sufficient  soundness  of  mind  and  memory,  to  know  and  under- 
stand the  nature  of  his  act  in  making  such  will,  the  nature  and 
extent  of  his  property,  who  are  the  natural  objects  of  his  bounty, 
and  the  disposition  which  he  thereby  makes  of  his  property.25 

(4)  While  it  is  true  that  a  person  may  be  so  diseased 
mentally  as  not  to  be  of  sound  mind,  yet  he  might  possess  what 
the  law  terms  a  "disposing  mind" ;  that  is  the  mental  capacity 
to  know  and  understand  what  disposition  he  may  wish  to  make 
of  his  property  and  upon  whom  he  will  bestow  his  bounty.  It 
is  a  rule  of  law  that  a  person  who  is  capable  of  transacting 
ordinary  business  is  also  capable  of  making  a  valid  will.  You 
are  instructed  that  the  mental  decline  which  incapacitates  a 
person  from  making  a  will  must  be  of  that  character  which 
renders  him  incapable  of  understanding  the  effect  and  conse- 
quences of  his  acts.  A  test  you  should  recognize  is:  The  party 
must  be  capable  of  acting  rationally  in  the  ordinary  affairs  of 
life,  so  that  he  may  comprehend  what  disposition  he  may  wish 
to  make  of  his  property,  and  be  able  to  select  the  subjects  of 
his  bounty.  Nothing  more  is  required. 

While  capacity  to  transact  the  ordinary  business  of  life  also 
shows  testamentary  capacity,  the  real  question  submitted  to  you 
is  not  whether  Mrs.  B.  had  sufficient  mental  capacity  to  compre- 
hend and  transact  ordinary  business,  but  whether  she  did,  at 
the  time  of  making  the  instrument  purporting  to  be  her  will, 
have  such  mind  and  memory  as  enabled  her  to  understand  the 

25  DeMarco  v.  McGill,  402  111  46,  the  instruction,  which  was  given  at 

83  NE2d  313.  the   request   of  plaintiff.  The   court 

In  the  case  cited  judgment  on  ver-  said  that  while  the  test  was  not  the 
diet  holding  the  will  invalid  was  re-  capacity  to  transact  ordinary  af- 
versed  solely  on.  the  ground  of  the  fairs,  yet  in  view  of  the  second  para- 
failure  of  the  trial  court  to  withdraw  graph  of  the  instructions,  which  was 
from  the  consideration  of  the  jury  given  at  the  request  of  the  defend- 
the  "issue  of  undue  influence,  for  lack  ant,  the  jury  could  not  have  been 
of  evidence  on  that  issue.  misled.  The  court  cited  with  ap- 

The  charge  as  to  mental  capacity  proval   the   cases   cited   in  the  next 

was    approved    but    objection    was  two  notes,  from  which  the  instruc- 

made  to  that  part  of  the  language  in  tions  following  were  adopted, 
brackets  in  the  first  paragraph  of 
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particular  business  in  which  she  was  then  engaged.  If  she  did, 
and  if  she  was  able  to  remember  who  were  the  natural  objects 
of  her  bounty,  and  to  recall  to  mind  her  property,  and  make 
disposition  of  it  understandingly,  according  to  some  purpose  or 
plan  formed  in  her  mind,  then  she  was  possessed  of  testamentary 
capacity,  and  with  such  capacity  uninfluenced  improperly  by 
others,  she  may  make  valid  testamentary  disposition  of  her 
estate. 

Neither  age,  sickness,  nor  debility  of  body  will  affect  capacity 
to  make  a  will  if  sufficient  intelligence  remains.  It  is  enough  if 
Mrs.  B.  possessed  sufficient  capacity  to  knowingly  and  under- 
standingly  dispose  of  her  property  by  will,  and  if  you  find  that 
she  did  distribute  her  estate  to  those  whom  she  desired  it  to  go.26 

(5)  The  court  instructs  the  jury,  for  the  defendants,  that 
the  natural  objects  of  a  testator's  bounty  are  those  persons  who, 
by  reason  of  kinship  or  ties  of  gratitude,  may  reasonably  be 
supposed  to  have  some  claims  upon  him ;  but  that  no  one,  how- 
ever nearly  related  he  may  be,  has  any  natural  right  that  can 
be  asserted  against  the  will  of  the  testator.    So,  in  this  case  the 
mere  fact,  if  it  be  a  fact,  that  J.  C.  was  the  son-in-law  of  W.  B. 
did  not  of  itself  entitle  him  to  be  regarded  as  a  natural  object 
of  the  bounty  of  W.  B. ;  and  although  the  jury  may  believe,  from 
the  evidence,  that  W.  B.  was  prejudiced  against  J.  C.,  yet  unless 
you  further  believe,  from  the  evidence,  that  J.  C.  had  so  con- 
ducted himself  as  to  be  entitled  to  the  gratitude  of  his  father- 
in-law,  and  to  be  regarded  as  a  natural  object  of  his  bounty, 
such  prejudice,  although  morbid  and  amounting  to  an  insane 
delusion,  would  not  of  itself  invalidate  his  will,  provided,  such 
insane  delusion  did  not  prevent  the  testator,  W.  B.,  from  under- 
standing and  appreciating  his  relation  to  those  who  had  claim 
upon  his  bounty,   and  who  were  the  natural   objects   of  his 
bounty.27 

(6)  If  you  believe  from  the  evidence  that  although  F.  S. 
had  sufficient  capacity  to  attend  to  the  ordinary  business  affairs 
of  life,  yet  that  with  regard  to  subjects  connected  with  the 
testamentary  disposition  and  distribution  of  his  property  and 
the  natural  objects  of  his  bounty  he  was  insane,  and  while 
laboring  under  such  insanity  he  signed  the  alleged  will  and 
codicil  in  question,  and  that  in  making  and  signing  it  he  was 
so  far  influenced  or  controlled  by  such  insanity  as  to  be  unable 
rationally  to  apprehend  the  nature  and  effect  of  the  provisions 
of  said  alleged  will  and  codicil,  and  was  thereby  led  to  make  the 

26  Buerger  v.  Buerger,  317  111  401,         27  Brace  v.  Black,  125  111  33,  17 

148  NE  274.  NE  66. 
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alleged  will  and  codicil  as  he  did,  then  you  must  find  the  alleged 
will  and  codicil  not  to  be  the  will  and  codicil  of  the  said  F.  S.28 

(7)  An  owner  of  property  desiring  to  dispose  of  the  same 
by  will  has  the  right  to  distribute  it  according  to  his  or  her  own 
judgment  and  may  give  nothing  to  children  or  may  divide  it 
equally  among  them  or  other  relatives,  or  leave  the  same  to 
others  not  of  kin  to  the  deceased,  at  his  or  her  pleasure ;  and  of 
this  right  a  property-owner  cannot  be  deprived;  nor  is  a  will 
made  in  execution  of  such  purpose  to  be  lightly  set  aside ;  and 
no  will  is  to  be  deemed  invalid  because  the  jury  are  of  the 
opinion  that  a  different  disposition  ought  to  have  been  made; 
nor  is  the  distribution  made  by  a  testator,  if  otherwise  valid, 
subject  to  be  overruled  or  overridden  by  the  jury.    The  question 
of  the  propriety  of  the  will  in  this  case  has  nothing  whatever 
to  do  with  its  validity,  with  the  single  exception  that  the  jury 
may  consider,  together  with  all  the  other  evidence,  as  a  circum- 
stance bearing  on  the  question,  whether  or  not  the  testator  had 
sufficient  mental  capacity  to  make  a  will.    The  test  of  the  validity 
of  the  present  will,  to  be  determined  from  the  evidence,  is  not 
whether,  in  the  judgment  of  the  jury,  it  is  a  just  or  proper  will, 
but  whether,  at  the  time  it  was  made,  the  testator  was  of  suffi- 
ciently sound  mind  to  make  a  will,  as  explained  in  other  in- 
structions.29 

(8)  If  the  jury  believe  from  the  evidence  that  I.  F.,  at  the 
time  he  signed  the  paper  in  dispute,  had  mind  and  memory 
sufficient  to  transact  his  ordinary  business,  and  that  when  he 
made  the  will  he  knew  and  understood  the  business  he  was 
engaged  in,  then  the  jury  should  find  said  paper  writing  to  be 

the  will  of  said  F. 

#     #     # 

The  owner  of  property  who  has  capacity  to  attend  to  his 
ordinary  business  has  the  lawful  right  to  dispose  of  it,  either 
by  deed  or  by  will,  as  he  may  choose ;  it  requires  no  greater 
mental  capacity  to  make  a  valid  will  than  to  make  a  valid  deed. 
If  such  an  owner  chooses  to  disinherit  his  heir,  or  leave  his 
property  to  some  charitable  object,  he  has  a  legal  right  to  do 
so,  and  such  disposition  of  his  property  is  valid,  whether  it 
be  reasonable  or  unreasonable,  just  or  unjust.  And  the  reason- 
ableness or  justice  or  propriety  of  the  will  are  not  questions 
for  the  jury  to  pass  upon.  If,  therefore,  the  jury  believe  from 
the  evidence  that  when  he  executed  the  paper  in  dispute,  I.  F. 

28  Bowie  v.  Sutton,  227  111  183,  81  Wheeler  v.   State,  158   Ind  687,    63 

NE  395,  118  AmSt  266.  NE  975. 

See  also   American  Bible  Soc.  v.          29  Shults  v.   Shults,   229   111   420 

Price,  115  111  623,  5  NE  126;  Dacey  82  NE  312. 
v.   People,  116  111  555,  6  NE   165; 
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had  capacity  enough  to  attend  to  his  ordinary  business,  and 
to  know  and  understand  the  business  he  was  engaged  in,  then 
he  had  the  right  and  the  capacity  to  make  such  a  will,  and  the 
jury  should  find  the  paper  in  dispute  to  be  the  will  of  said 
I.  F. 


The  eccentricities  or  peculiarities  or  radical  or  extreme  notions 
or  opinions  upon  religion,  colleges,  education,  or  Masonry  and 
secret  societies,  will  not  necessarily  render  a  man  incapable  of 
making  a  will;  and  if  the  jury  find  that,  in  making  the  will  in 
dispute,  I.  F.  had  sufficient  mind  and  memory  to  understand  the 
business  he  was  engaged  in  when  he  made  the  will,  then  the 
jury  should  find  in  favor  of  said  will,  though  said  F.  may  have 
had  eccentricities  and  peculiarities,  or  extreme  notions  and 
opinions  upon  religion,  colleges,  education,  or  Masonry  and  secret 
societies.30 

(9)  The  mere  fact  that  a  person  is  of  great  age  creates  no 
presumption  against  the  ability  of  such  person  to  dispose  of 
property  by  deed  or  will;  and  in  this  case  although  you  may 
believe  from  the  evidence  that  the  testatrix,  M.  P.,  at  the  time 
of  executing  the  paper  in  question,  was  of  about  86  years,  and 
suffering  to  some  extent  from  weakness  or  bodily  infirmity ;  yet 
such  circumstances  would  not  render  her  incapable  of  disposing 
of  her  property  by  will  as  she  saw  fit. 


In  order  to  make  a  valid  will,  the  law  requires  that  a  person 
shall  be  of  sound  and  disposing  mind  and  memory,  as  defined 
in  these  instructions;  and  want  of  testamentary  capacity  does 
not  necessarily  require  that  a  person  shall  be  insane.  Weakness 
of  intellect,  arising  from  old  age,  or  great  bodily  infirmity  or 
suffering,  or  from  all  these  combined,  may  render  the  testatrix 
incapable  of  making  a  valid  will,  when  such  weakness  disqualifies 
her  from  knowing  or  appreciating  the  nature,  effect  or  conse- 
quence of  the  act  she  is  engaged  in.3 ' 

(10)  In  determining  whether  or  not  a  man  is  of  sound  mind 
and  memory,  he  should  be  compared  with  himself  and  not  with 
others.  His  manner,  talk,  and  actions  at  a  time  when  it  is  alleged 
he  was  not  of  sound  mind  and  memory  should  be  compared  with 

30  American  Bible  Soc.  v.  Price,  3 '  Pooler  v.  Cristman,  145  111  405, 
115  111  623,  5  NE  126.  34  NE  57. 

See  also  Dacey  v.  People,  116  111 
555,  6  NE  165;  Wheeler  v.  State, 
158  Ind  687,  63  NE  975. 
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his  manner,  talk,  and  actions  at  a  time  when  his  sanity  was  not 
questioned. 

sfc          #         * 

Any  impairment  of  the  mental  faculties,  or  dementia,  which 
destroys  testamentary  capacity  as  defined  in  these  instructions, 
disqualifies  a  person  from  making  a  will,  even  though  it  has  not 
reached  the  stage  of  absolute  imbecility. 


The  capacity  to  comprehend  a  few  simple  details,  if  the  estate 
be  small,  might  qualify  a  person,  in  that  case,  to  intelligently 
dispose  of  his  property  by  will,  while  if  the  estate  be  large,  re- 
quiring the  remembrance  of  many  facts  and  the  comprehension 
of  many  details,  and  the  disposition  to  be  made  is  complicated, 
the  same  mental  capacity  may  be  wholly  insufficient  to  the  intel- 
ligent understanding  of  the  business  requisite  to  the  making  of 
a  valid  will.32 

(11)  The  court  further  instructs  you  that  you  have  no  right 
to  take  into  consideration  the  reasonableness  of  the  will  of  A.  S. 
for  the  purpose  of  deciding  whether  or  not  to  avoid  the  same. 
You  have  a  right  to  consider  the  reasonableness  of  the  will  and 
the  terms  and  conditions  thereof  in  consideration  with  all  the 
other  evidence  in  determining  whether  or  not  the  testator  was 
of  sound  mind  and  memory  at  the  time  she  made  the  will.33 

(12)  While  inequality  in  the  disposition  of  property  is  not, 
of  itself,  evidence  of  unsoundness  of  mind,  it  may  be  considered 
as  a  circumstance,  together  with  all  other  facts  and  circum- 
stances shown  by  the  evidence  bearing  upon  the  question  of  the 
soundness  or  unsoundness  of  mind  of  the  testator  at  the  time 
the  will  was  made.34 

(13)  An  insane  delusion  is  a  fixed  and  settled  belief  in  facts 
not  existing,  which  no  rational  person  would  believe ;  such  delu- 
sions may  sometimes  exist  as  to  one  or  more  subjects.    And  if 
the  jury  believe  from  the  evidence  in  this  case,  that  S.  L.  V.  B. 
was  laboring  under  insane  delusions  upon  subjects  connected 
with   the  testamentary   disposition   of   his   property   and   the 
natural  objects  of  his  bounty,  when  he  made  the  will  in  question, 
and  was  thereby  rendered  incompetent  to  apprehend  rationally 
the  nature  and  effect  of  the  act,  and  that  but  for  such  delusions, 
he  would  not  have  made  the  will  as  he  did,  then  the  jury  should 
find  against  the  validity  of  the  will.36 

32Dillman  v.  McDanel,  222  111  34Beemer  v.  Beemer,  256  111  312, 
276,  78  NE  591,  113  AmSt  400.  100  NE  135. 

33  Hockersmith  v.  Cox,  407  111  35Anlicker  v.  Brethorst,  329  111 
321,  95  NE2d  464.  11,  160  NE  197. 
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Indiana. 

(1)  A  statute  of  this  state  provides  that  the  words,  "person 
of  unsound  mind,"  shall  include  any  lunatic,  idiot,  non  compos, 
monomaniac,  or  distracted  person.     However,  it  is  not  every 
degree  of  mental  unsoundness  which  renders  a  person  incapable 
of  making  a  valid  will.    A  person  may  be  of  unsound  mind  in 
respect  to  some  particular  subject  or  matters  that  do  not  relate 
to  the  disposition  of  his  property,  and  yet,  if  he  has  sufficient 
mind  to  enable  him  to  know  and  understand  the  extent  and  value 
of  his  property,  the  number  and  names  of  those  who  are  the 
natural  ^objects  of  his  bounty,  their  situations  and  conditions, 
and  their  deserts  with  reference  to  their  conduct  towards  him 
and  their  treatment  of  him,  and  he  is  able  to  keep  these  things 
in  his  mind  long  enough  to  form  a  rational  judgment  in  relation 
to  them,  and  to  have  his  will  prepared  and  executed  and  to  under- 
stand the  nature  of  the  business  in  which  he  is  engaged,  he  is 
capable  of  making  a  valid  will.     If  he  has  sufficient  mental 
capacity  to  meet  the  above  requirements  he  is  capable  of  making 
a  valid  will,  though  his  mind  be  weak  and  he  be  illiterate.36 

(2)  Under  the  laws  of  Indiana  the  instrument  of  writing 
purporting  to  be  the  last  will  and  testament  of  a  deceased  person 
may  be  contested  in  two  ways.    One  is  before  probate  and  the 
other  after  probate.    In  the  first  instance  the  proceeding  is  to 
resist  the  probate  of  such  instrument,  while  in  the  second  in- 
stance the  action  is  to  set  aside  the  judgment  of  the  court 
admitting  the  instrument  to  probate.    Where  the  proceeding  is 
to  resist  probate,  the  law  places  the  burden  of  proof  on  the 
proponents,  or  those  offering  such  instrument  for  probate,  to 
prove,  by  a  preponderance  of  all  the  evidence  in  the  cause,  that 
the  testator  was  of  sound  mind  when  the  instrument  was  exe- 
cuted and  that  said  instrument  was  duly  executed.    In  a  suit  to 
contest  the  validity  of  a  will  admitted  to  probate  the  burden  of 
proof  is  on  the  plaintiffs,  or  contestants,  to  prove,  by  a  prepond- 
erance of  all  the  evidence  in  the  cause,  that  the  testator  was  of 
unsound  mind  when  the  instrument  was  executed,  or  that  said 
instrument  was  unduly  executed. 

The  cause  at  bar  is  a  proceeding  to  resist  the  probate  of  an 
instrument  of  writing  offered  for  probate  and  purporting  to  be 

the  last  will  and  testament  of ,  deceased.    In  this  cause 

you  are  instructed  that  the  burden  of  proof  is  on  the  defendants, 
who  are  the  proponents  thereof,  to  prove  that  said  instrument 
of  writing  purporting  to  be  the  last  will  and  testament  of  said 
9  deceased,  was  duly  executed,  that  the  execution  was  pro- 

36  Powell    v.    Ellis,    122    IndApp 
700,  105  NE2d  348. 
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cured  without  fraud,  duress  or  undue  influence,  and  that  said 
decedent  possessed  testamentary  capacity  at  the  time  said  in- 
strument of  writing  is  alleged  to  have  been  executed,  and  if  you 
find  that  the  evidence  is  evenly  balanced  you  must  find  for  the 
plaintiffs  and  that  the  will  is  invalid. 

Upon  the  issues  thus  joined  in  this  cause  the  burden  of  proof 
rests  upon  the  proponents  of  the  pretended  will  to  prove,  by  a 
preponderance  of  all  of  the  evidence  in  the  cause,  that  at  the 
time  of  the  alleged  execution  of  the  instrument  of  writing  alleged 

to  be  her  (or,  his)  will  the  said was  a  person  of  sound 

mind  and  capable  of  making  a  valid  will,  and  that  it  was  duly 
executed  when  decedent  was  not  under  duress  and  was  not 
obtained  by  fraud  or  undue  influence.  Likewise,  the  burden  of 
proof  rests  upon  the  proponents  of  the  pretended  codicil  to 
prove,  by  a  preponderance  of  all  of  the  evidence  in  the  cause, 
that  at  the  time  of  the  alleged  execution  of  the  instrument  of 
writing  alleged  to  be  her  (or,  his)  codicil  to  such  will,  she  (or, 
he)  was  a  person  of  sound  mind  and  capable  of  making  a  valid 
will  or  codicil  thereto,  and  that  it  was  duly  executed,  when 
decedent  was  not  under  duress  and  was  not  obtained  by  fraud 
or  undue  influence. 

In  this  case  there  is  no  burden  upon  the  contestants  to  prove 
that  the  decedent  was  of  unsound  mind  at  the  time  of  the  alleged 
execution  of  the  will  or  codicil,  that  either  of  said  instruments 
was  unduly  executed,  that  either  was  executed  under  duress  or 
was  obtained  by  fraud  or  undue  influence.37 

(3)  Upon  the  issues  joined  in  an  action  to  contest  a  will  after 
probate  in  this  cause  the  burden  of  proof  rests  upon  the  plaintiffs 
to  prove,  by  a  preponderance  of  all  of  the  evidence  in  the  cause, 
that  at  the  time  of  the  execution  of  the  instrument  of  writing 

alleged  to  be  his  will,  the  said  was  a  person  of  unsound 

mind  and  incapable  of  making  a  valid  will ;  or  that  said  pretended 
will  was  unduly  executed ;  or  that  said  pretended  will  was  exe- 
cuted under  duress ;  or  that  said  pretended  will  was  obtained  by 
fraud  and  that  the  signature  of  said  decedent  thereto  was  ob- 
tained by  fraud.38 

(4)  Non-expert  witnesses  have  testified  before  you  as  to  facts 
concerning  the  appearance,  manner,  conduct  and  conversations 
of  the  testatrix,  and  from  such  facts  have  given  you  their  opin- 
ions as  to  the  soundness  or  unsoundness  of  the  mind  of  the  testa- 

37  Kaiser  v.  Happel,  219  Ind  28,  111,  should  be  used  with  caution.  It 

36  NE2d  784.  cannot  be  used  where  the  action  is 

In  view  of  the  foregoing  case,  the  one  to  contest  probate  of  the  will, 

form    for    Indiana    from    Smith   v,  3S  Kaiser  v.  Happel,  219  Ind  28, 

Farr,     88     IndApp     237,     157     NE  36  NE2d  784. 


1053  WILLS  §  3192 

trix.  Such  opinions  should  be  tested  by  the  facts  upon  which 
they  are  based  in.  order  to  judge  of  their  probable  correctness. 
It  is  not  the  opinion  of  the  witnesses  alone  upon  which  reliance 
is  to  be  placed,  but  from  the  facts  which  supplied  the  conviction 
in  the  minds  of  such  witnesses  the  jury,  aided  by  such  opinions, 
may  form  its  independent  convfction  and  decide  accordingly. 

*  *     * 

There  is  no  evidence  to  show  that  the  testamentary  instru- 
ment ^in  question  was  not  in  all  respects  duly  executed.  I  do 
not  withdraw  from  your  consideration,  if  you  deem  it  important, 
any  proof  as  to  the  extraneous  inferences,  if  any,  which  operated 
on  the  mind  of  the  testatrix,  if  they  did  so  operate,  but,  upon 
the  condition  of  the  evidence  in  this  case,  I  instruct  you  that 
such  influences,  if  any,  can  only  be  considered  upon  the  question 
as  to  whether  the  testatrix  was  of  unsound  mind.  There  is, 
therefore,  but  one  ultimate  question  for  your  consideration  under 
the  evidence  in  this  case,  and  that  is,  was  the  testatrix,  C.  H., 
at  the  time  she  signed  the  purported  will,  now  in  contest,  of 
unsound  mind  so  as  to  invalidate  the  document  which  has  been 
probated  as  her  will.39 

Iowa. 

(1)  A  person  of  sound  mind,  that  is,  one  who  has  sufficient 
mental  capacity  to  make  a  valid  will,  within  the  meaning  of  the 
law  in  this  case,  is  one  who  has  full  and  intelligent  knowledge 
of  the  act  he  is  engaged  in,  a  full  knowledge  of  the  property  he 
possesses,  and  intelligent  perception  and  understanding  of  the 
disposition  he  desires  to  make  of  it,  and  of  the  persons  he  desires 
shall  be  the  recipients  of  his  bounty,  and  the  capacity  to  recol- 
lect and  comprehend  the  nature  of  the  claims  of  those  who  are 
excluded  from  participating  in  his  bounty ;  but  it  is  not  necessary 
that  he  should  have  sufficient  capacity  to  make  contracts  and  do 
business  generally,  nor  to  engage  in  complex  and  intricate 
business  matters.  If  the  testator  had  an  intelligent  knowledge 
of  the  nature  of  the  instrument  he  was  executing,  and  sufficient 
intelligence  and  strength  of  mind  to  know  and  comprehend  the 
natural  objects  of  his  bounty,  the  nature  and  extent  of  his  estate, 
and  the  distribution  he  wished  to  make  of  his  property,  he  had 
sufficient  mental  capacity  to  make  a  will. 

*  *     * 

Testimony  has  been  given  in  this  case  consisting  of  opinions 
of  non-expert  witnesses  as  to  the  unsoundness  of  mind  of  the 
testator,  A.  L.,  and  in  relation  thereto  said  witnesses  have  testi- 

39Hamling  v.  Hildebrandt,  119  Stevens  v.  Leonard,  154  Ind  67,  56 
IndApp  22,  81  NE2d  603  [following  NE  27,  77  AmSt  446]. 
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fied  to  certain  facts  and  circumstances  which  they  claim  to  have 
observed  as  to  the  acts,  appearance  and  conduct  of  said  A.  L. 
both  before  and  after  the  times  of  the  execution  of  the  said  will 
and  the  codicil  thereto.  The  law  requires  the  opinion  of  such 
witnesses  to  be  based  upon  facts  which  are  given  in  evidence 
and  detailed  to  the  jury  by  said  witnesses  before  giving  said 
opinion,  and  it  is  for  you  to  say  what  weight  is  to  be  given  to 
such  opinion  of  any  such  witnesses  after  first  determining 
whether  the  facts  and  circumstances  testified  to  by  him  and 
detailed  to  the  jury  upon  which  said  opinion  is  based,  are  con- 
sistent with  unsoundness  of  mind  as  elsewhere  defined  in  these 
instructions.  With  such  limitation,  the  weight  to  be  given  the 
opinions  of  witnesses,  both  expert  and  non-expert,  is  a  matter 
peculiarly  within  your  sound  judgment  and  discretion,  and  you 
should  consider,  in  connection  therewith,  the  facts  disclosed  by 
those  witnesses  who  have  given  opinions  of  unsoundness  of  mind, 
based  upon  their  observations  of  the  deceased  as  detailed  in  evi- 
dence, and  also  whether  or  not  the  facts  enumerated  in  the 
hypothetical  questions  propounded  to  expert  witnesses  have  been 
established  by  the  evidence  offered  and  admitted  upon  the  trial.40 

(2)  Every  person  of  full  age  and  sound  mind  has  the  right 
to  make  the  disposition  of  his  property  by  will  in  such  a  way 
as  to  him  may  seem  best. 

It  is  admitted  that  the  written  instrument  referred  to  in  the 
first  of  these  instructions,  which  has  been  identified  as  Exhibit 
No.  3,  dated  November  5, 19 — ,  was  made,  executed  and  published 
in  accordance  with  the  laws  of  this  state,  but  it  is  claimed  by  the 
contestant  that  said  instrument  is  void  because  of  the  reasons 
stated  and  alleged  in  the  second  instruction  hereof  [unsound 
mind,  fraud  and  undue  influence].  This  is  a  question  of  fact 
to  be  determined  by  you  from  the  evidence  which  has  been 
admitted  on  the  trial  and  is  now  before  you  for  consideration. 

Every  person  is  presumed  to  be  sane,  and  to  be  a  free  agent 
in  the  making  of  his  will,  until  the  contrary  is  shown  and  estab- 
lished by  a  preponderance  of  the  evidence  introduced  upon  the 
trial. 

In  order  to  warrant  you  in  concluding  and  finding  that  the 
instrument  in  question,  Exhibit  No.  3,  which  is  dated  November 
5,  19 — ,  is  not  in  fact  the  valid  last  will  and  testament  of  M.  H., 
deceased,  you  must  find  from  the  weight  or  preponderance  of 
the  evidence  introduced  upon  the  trial  and  now  before  you  for 
consideration  that,  at  the  precise  time  said  instrument  was  signed 

40  In  re  Law's  Estate,  158  la  See  also  In  re  Winslow's  Will,  146 
609,  138  NW  531.  la  67,  122  NW  971,  124  NW  895, 

AnnCas  1912B,  663. 
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by  the  said  M.  H.  she  was  not  competent  to  make  a  will,  or,  that 
the  same  was  procured  by  the  undue  influence  over  her  by  her 
son,  W.  B.,  as  herein  defined,  or  both. 

In  order  that  you  may  find  that  the  will  in  question,  Exhibit 
No.  3,  is  not  the  valid  will  and  testament  of  testatrix,  M.  H., 
because  of  alleged  influence  upon  her  by  the  proponent,  you  are 
instructed  that  the  burden  is  upon  the  contestant  to  prove  by  a 
preponderance  of  the  evidence: 

^  1.  That  undue  influence,  substantially  as  alleged  in  the  objec- 
tions set  out  in  instruction  No.  2  hereof,  was,  in  fact,  exerted  by 
said  proponent  upon  the  said  M.  H. ;  and, 

2.  That  such  undue  influence  on  the  part  of  said  proponent 
was  successful  in  subverting  and  controlling  the  will  of  said 
testatrix,  M.  H.,  at  the  time  of  the  execution  of  said  instrument 
in  question,  Exhibit  No.  3.4 1 

(3)  Testamentary  incapacity  does  not  necessarily  require  that 
a  person  shall  actually  be  insane  or  of  unsound  mind.    Weakness 
of  intellect,  whether  it  arises  from  extreme  old  age,  from  disease, 
or  great  bodily  infirmities  or  suffering,  or  from  all  these  com- 
bined, may  render  the  testator  incapable  of  making  a  valid  will, 
providing  such  weakness  really  disqualifies  her  from  knowing 
or  appreciating  the  nature,  effects,  or  consequences  of  the  act 
she  is  engaged  in.    Eccentricity,  peculiarities,  oddities  or  the  like, 
or  weakness  of  mind  ordinarily  attendant  upon  old  age,  do  not  of 
themselves   necessarily   establish   a  lack  of  testamentary   ca- 
pacity.42 

(4)  If  you  find  from  the  evidence  in  this   case  that  the 
testator  bore  some  ill  will  or  dislike  toward  one  or  more  of  his 
children,  you  are  instructed  that,  if  the  testator  was  influenced 
thereby  to  make  his  will  as  he  did,  and  at  the  time  was  of  sound 
mind,  and  did  so  of  his  own  free  choice,  his  will  would  be  valid, 
and  should  be  recognized  by  you.    Even  if  he  did  it  unjustly,  or 
with  mistaken  opinion  as  to  the  matters  involved,  this  would 
not  invalidate  the  will,  but  would  rather  tend  to  explain  why 
he  made  his  will  as  he  did.43 

(5)  It  devolves  upon  the  proponent,  that  is,  the  party  seek- 
ing to  have  the  will  established,  to  show  by  the  evidence  that 
at  the  time  of  the  execution  of  the  will  or  instrument  in  question 
the  testator,  C.,  was  of  sound  mind ;  that  he  signed  said  instru- 
ment as  and  for  his  last  will ;  and  that  such  will  was  witnessed 
by  two  competent  witnesses.44 

4 '  Behrend    v.    Behrend,    233    la  43  Ross   v.   Ross,   140  la   51,   117 

812,  10  NW2d  651,  affirming  verdict  NW  1105. 

and  judgment  sustaining  will.  44  In  re  Convey's  Will,  52  la  197, 

42  Manatt  v.  Scott,  106  la  203,  76  2  NW  1084. 
NW  717,  68  AmSt  293. 
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(6)  The  testimony  of  medical  men  of  experience  in  their  pro- 
fession in  this  class  of  cases,  after  a  careful  examination  of  the 
testator's  mental  condition,  touching  the  mental  condition  of 
the  deceased  at  the  time  of  the  execution  of  the  will  in  question, 
may  be  by  you  given  more  weight  and  consideration  than  the 
testimony  of  nonprofessional  witnesses.45 

Kansas. 

(1)     A  person  of  sound  mind  and  memory,  within  the  meaning 
of  the  law,  is  one  who  has  full  knowledge  of  the  act  she  is  engaged 
in  and  of  the  property  she  possesses,  an  intelligent  understanding 
of  the  disposition  she  desires  to  make  of  it  and  of  the  persons 
she  desires  shall  receive  her  property,  and  the  capacity  to  recol- 
lect and  apprehend  the  nature  of  the  claims  of  those  who  are 
excluded  from  participating  in  her  bounty.    It  is  not  necessary 
that  she  should  have  sufficient  capacity  to  make  contracts,  to  do 
business  generally,  or  to  engage  in  complex  and  intricate  busi- 
ness matters.     And  if  the  jury  believe,  from  the  testimony 
in  this  case,  that,  at  the  time  of  making  the  will  in  controversy, 
the  deceased,  S.  G.,  had  such  knowledge  as  above  defined,  and 
possessed  such  understanding  of  the  disposition  she  desired  to 
make  of  her  property  and  of  the  persons  she  desired  to  receive 
the  same,  and  had  capacity  to  recollect  and  apprehend  the  nature 
of  the  claims  of  those  who  were  excluded  from  participating  in 
her  bounty,  then  she  would  be  of  sound  mind  and  memory,  within 
the  meaning  of  the  law,  even  though  the  jury  may  believe  from 
the  testimony  that  she  was  physically  weak,  and  did  not  have 
the  mental  capacity  sufficient  to  make  contracts,  to  do  business 
generally,  or  to  engage  in  complex  and  intricate  business  mat- 
ters.   But  if,  on  the  other  hand,  you  find,  by  a  preponderance  of 
the  evidence,  that,  at  the  time  of  making  the  will  in  controversy, 
the  deceased,  S.  G.,  had  not  such  knowledge,  as  above  defined  in 
this  instruction,  and  did  not  possess  such  understanding  as  to 
the  disposition  she  desired  to  make  of  her  property  and  of  the 
persons  she  desired  to  receive  the  same,  and  did  not  have  capacity 
to  recollect  and  apprehend  the  nature  of  the  claims  of  those  who 
were  excluded  from  participating  in  her  bounty,  then  she  would 
not  be  of  sound  mind  and  memory,  within  the  meaning  of  the 
law.46 

(2)  In  determining  the  issues  in  fact  submitted  to  you  under 
the  instructions  herein,  you  should  carefully  look  to  all  the  evi- 
dence in  this  case,  and  in  so  doing  you  should  take  into  consider- 
ation the  physical  condition  of  S.  G.,  arising  from  her  age,  sick- 
ness, or  any  other  cause ;  the  condition  of  her  mind  at  and  before 

45  Blake  v.  Rourke,  74  la  519,  38         46  Hudson    v.    Hughan,    56    Kan 
NW  392.  152,  42  P  701. 
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the  time  of  the  execution  of  the  will  in  controversy ;  the  execution 
of  the  will,  and  its  contents ;  the  execution  of  any  former  wills 
by  her,  and  the  provisions  thereof ;  the  relations  existing  between 
her  and  the  parties,  respectively,  herein,  at  and  before  the  ex- 
cution  of  the  will  in  controversy ;  her  family  and  connections ; 
the  terms  upon  which  she  stood  with  them ;  the  claims  of  par- 
ticular individuals;  the  condition  and  relative  situation  of  the 
legatees  or  devisees  named  in  the  will ;  the  situation  of  the  testa- 
trix herself  and  the  circumstances  under  which  the  will  was 
made ;  and,  in  brief,  every  fact  or  circumstance  which  tends  to 
throw  any  light  upon  the  question  submitted  to  you.47 

Kentucky. 

(1)  If  you  shall  believe  from  the  evidence  that  at  the  time, 
or  times,  of  executing  the  said  paper,  or  papers,  in  contest  the 
said  A.  M.  was  then  laboring  under  such  defect  of  mind  and 
memory  or  reason  that  he  did  not  then  know  the  natural  objects 
of  his  bounty  and  his  duty  to  them,  or  the  character  and  value 
of  his  estate,  and  was  not  then  able  to  make  a  rational  survey 
of  it,  and  dispose  of  the  same  according  to  a  fixed  purpose  of 
his  own,  then  said  deceased  did  not  have  mental  capacity  suffici- 
ent to  make  a  will,  and  you  should  so  find.48 

(2)  If  the  jury  believe  from  all  the  evidence  that  said  instru- 
ment of  writing  is  consistent  in  its  provisions,  and  rational  on 
its  face,  the  presumption  is  that  said  J.  B.  was  of  sound  mind  at 
the  time  of  its  execution,  and  the  burden  shifts  to  contestants 
to  show  that  he  was  not  of  sound  mind  at  that  time.49 

(3)  A  person  is  of  sound  mind  in  making  a  will  if  at  the  time 
of  its  execution  he  has  such  mental  capacity  as  to  enable  him  to 
know  the  natural  objects  of  his  bounty,  his  obligation  to  them, 
the  character  and  value  of  his  estate,  and  to  dispose  of  it  accord- 
ing to  a  fixed  purpose  of  his  own.50 

Maryland. 

If  you  find  from  the  evidence  that  R.  W.  was,  at  the  time  of 
executing  the  will  offered  in  evidence,  of  sound  and  disposing 
mind,  and  capable  of  making  a  valid  deed  or  contract,  then  she 
had  sufficient  mental  capacity,  under  the  law  of  Maryland,  to 
enable  her  to  make  a  valid  will,  and  what  is  meant  by  the  words 
"sound  and  disposing  mind,  capable  of  making  a  valid  deed  or 
contract/'  in  respect  to  making  a  will,  is  that  she  understood 
the  nature  of  the  business  she  was  engaged  in,  recollected  the 

47  Blake  v.  Rourke,  74  la  519,  49  Bramel  v.  Bramel,  101  Ky  64, 

38  NW  392.  18  KyL  1074,  39  SW  520. 

48Meuth's  Exrx.  v.  Meuth,  157  5O  Nance  v.  Veazey  (Ky),  312 

Ky  784,  164  SW  63.  SW2d  350. 
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property  she  meant  to  dispose  of,  and  the  person  to  whom  she 
meant  to  give  it,  and  understood  the  manner  in  which  she  dis- 
posed of  it,  and  the  relative  claims  of  the  different  persons  who 
were  or  might  be  the  objects  of  her  bounty. 

#  *     * 

Even  if  you  find  that  R.  W.  sometimes  had  delusions  of  the 
kind  mentioned  by  the  witnesses  for  the  plaintiff,  and  that  such 
delusions,  while  they  continued,  rendered  the  mind  of  the  said 
R.  W.  unsound,  if  you  find  that  such  delusions  were  temporary 
and  occasional,  and  not  permanent  and  continuous,  then  the  pre- 
sumption of  law  is  that  when  the  will  was  made  the  mind  of 
said  R.  W.  was  free  from  the  influence  of  such  delusions,  unless 
the  plaintiff  shall  satisfy  you  that  such  delusions  controlled  her 
mind  at  the  time  she  executed  her  will. 

*  *     * 

The  presumption  of  law  is  that  the  testatrix,  R.  W.,  was  of 
sound  mind  at  the  time  she  executed  the  will  offered  in  evidence, 
and  that  the  plaintiff  is  bound  to  satisfy  the  jury  that  said  R.  W. 
was  not  of  sound  mind  at  the  time  she  executed  said  will,  other- 
wise their  verdict  must  be  for  the  defendant  on  the  second 
issue.51 

Michigan. 

(1)  If  a  testator  has  mind  enough  to  know  and  appreciate 
his  relations  to  the  natural  objects  of  his  bounty,  and  the  char- 
acter and  effect  of  the  dispositions  of  his  will,  then  he  has  a  mind 
sufficiently  sound  to  enable  him  to  make  a  valid  will.52 

(2)  It  is  not  necessary  that  a  person  must  have  the  same 
perfect  and  complete  understanding  as  a  person  in  sound  and 
vigorous  health  of  body  and  mind  would  have,  and  thus  be 
required  to  know  the  precise  legal  effect  of  every  provision  con- 
tained in  her  will;  but  it  must  appear,  in  order  to  validate  the 
will,  that  Mrs.  M.  understood  essentially  the  nature  of  the  act 
she  was  doing,  that  she  understood  and  comprehended  the  extent 
of  her  property,  her  relations  to  others  who  may  or  naturally 
would  be  the  object  of  her  bounty,  and  the  scope  and  the  bear- 
ing of  the  provisions  of  her  will ;  and  she  must  have  had  sufficient 
active  memory  to  assemble  in  her  mind,  without  prompting,  the 
elements  of  the  business  to  be  transacted,  and  to  hold  them  in 
her  mind  a  sufficient  length  of  time  to  perceive,  at  least,  their 
obvious  relations  to  each  other  and  be  able  to  form  some  rational 
judgment  in  reference  to  them.53 

5 1  Dreyer  v.  Welch,  136  Md  219,         53  In  re  Moxon's  Estate,  234  Mich 
110  A  476.  170,  207  NW  924. 

52  McGinnis  v.  Kempsey,  27  Mich 
363. 
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(3)  If  you  shall  find  as  a  matter  of  fact  that,  at  the  time 
the  will  in  question  was  executed,  the  testator  was  laboring 
under  an  insane  delusion  or  mania,  from  whatever  source  he 
may  have  derived  it ;  that  this  story  was  untrue ;  that  he  came 
to  believe  it  was  true,  and  acted  upon  that  belief;  and  that  it 
was  the  cause  of  his  making  the  unequal  disposition  of  his 
property,  evidenced  by  the  terms  of  the  will,  as  between  his 
wife  and  daughter;  when,  in  fact,  the  whole  story  was  false, 
and  had  no  reason  or  probability  for  its  foundation,  then  I  charge 
you  that  that  was  such  a  mental  delusion  or  derangement  as 
would  avoid  the  will.54 

(4)  An  insane  delusion  exists  when  a  person  persistently 
believes  supposed  facts  which  have  no  real  existence,  and  so 
believes  such  supposed  facts  against  all  evidence  and  probabilities 
and  without  any  foundation  or  reason  for  the  belief,  and  conducts 
himself  or  herself  as  if  such  facts  actually  existed.    If  a  person 
has  a  belief  for  which  there  is  a  valid  reason  or  for  which  there 
is  a  foundation,   that  belief  can  hardly  be  called   an  insane 
delusion.    The  burden  of  proof  is  upon  the  contestants  in  this 
case  to  show  by  a  preponderance  of  the  evidence  that  L.  T.  B., 
at  the  time  she  made  this  will  in  19 — ,  had  a  delusion  which 
was  an  insane  delusion,  an  insane  delusion  which  operated  upon 
her  mind  to  the  detriment  of  her  children. 

Some  evidence  has  been  introduced  in  this  case  by  experts 
relative  to  the  subject  of  monomania.  Monomania  is  insanity 
upon  a  single  subject;  it  is  an  insane  delusion  which  renders 
the  person  afflicted  incapable  of  reasoning  on  that  particular 
subject.  He  assumes  that  to  be  true  which  has  no  foundation 
or  reason  in  fact  on  which  to  found  his  belief. 

In  regard  to  insane  delusions,  unless  an  insane  delusion  influ- 
enced the  testatrix  in  the  disposition  of  her  property  to  the 
prejudice  of  the  contestants,  they  cannot  prevail  in  this  case. 
If  you  should  find  as  a  matter  of  fact,  by  a  preponderance  of  the 
evidence,  that  at  the  time  this  will  was  executed  the  testatrix 
was  laboring  under  any  one  or  more  of  the  insane  delusions 
which  have  been  called  to  your  attention,  and  acted  upon  one 
or  more  of  such  delusions,  and  such  insane  delusion  influenced 
the  testatrix  in  making  the  will  she  made,  then  such  an  insane 
delusion,  if  it  operated  on  the  mind  of  the  testatrix  and  dictated 
the  making  of  the  will,  would  avoid  the  will. 

Capricious  and  arbitrary  dislikes,  unjust  suspicions  against 
relatives,  or  mistaken  beliefs  as  to  their  feelings  and  designs 
towards  the  testatrix  and  her  property,  however  visionary  that 

54  Haines  v.  Hayden,  95  Mich  332, 
54  NW  911,  35  AmSt  566. 
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belief,  of  acts  or  facts,  which  have  any  evidential  basis,  do  not 
constitute  insane  delusions.  If  there  are  any  facts,  however 
little  the  evidential  force  they  may  possess,  upon  which  the 
testator  may  in  reason  base  his  or  her  belief,  it  will  not  be  an 
insane  delusion,  though  on  consideration  of  the  facts  themselves 
this  belief  may  seem  illogical  and  f oundationless ;  for  a  will,  it 
is  obvious,  is  not  to  be  overturned  because  testator  has  not 
reasoned  correctly.  Actual  or  presumed  innocence  of  the  party 
in  relation  to  whom  the  insane  delusion  is  claimed  does  not  pre- 
clude a  sane  and  honest  belief  to  the  contrary,  of  which  there 
is  any  evidential  support,  however  faulty  or  insufficient.  A 
belief  of  the  testatrix  that  her  children  lacked  filial  affection  or 
had  treated  her  wrongly  or  injuriously  would  not  be  an  insane 
delusion,  if  you  find  that  there  was  any  foundation  or  reason  for 
that  belief. 

If  you  find  that  the  testatrix  at  the  time  of  making  her  will 
in  19 —  acted  and  conducted  herself  as  if  she  had  a  persistent 
belief  that  her  children  had  not  treated  her  fairly  or  justly  or 
affectionately,  but  had  treated  her  wrongly  and  injuriously,  and 
further  find  that  there  was  no  evidence  or  probability  for  such 
belief,  and  find  further  that  such  belief  was  without  any  founda- 
tion or  reason,  then  in  such  case  such  belief  may  be  considered 
as  an  insane  delusion.  If,  however,  the  testatrix  had  any  reason 
to  believe  that  her  children  had  not  treated  her  fairly,  justly, 
or  affectionately,  but  had  treated  her  wrongly  and  injuriously, 
such  belief  would  not  be  an  insane  delusion.  If  you  should 
find  in  this  case  that  any  witness  has  testified  falsely  upon  a 
material  point  in  the  case,  you  are  entitled  to  disregard  such 
evidence,  unless  that  testimony  should  be  supported  by  other 
evidence  which  you  do  believe. 

If  you  should  find  for  the  proponent,  that  the  will  is  valid, 
then  your  verdict  should  be  that  the  will  is  the  last  will  and 
testament  of  L.  T.  B.  If  you  should  find  for  the  contestants, 
it  would  be  sufficient  for  you  to  say  that  you  find  for  the  con- 
testants of  the  will.55 

(5)  It  is  incumbent  upon  the  contestant  to  show  that  the 
claimed  temporary  condition  of  coma  or  unconsciousness  of  the 
testator,  testified  to  by  his  brother,  was  operating  at  the  time 
the  will  was  made,  and  at  the  very  tiine  the  will  was  executed. 
Now,  should  you  find  that  during  the  last  days  of  his  life,  while 
suffering  the  injuries  from  which  he  died,  the  testator,  C.  E.  W., 
was  subject  to  periods  of  coma  or  semicoma,  or  unconsciousness, 
and  you  believe  the  testimony  of  the  brother,  Dr.  W.,  to  this 

53  In  re  Bolter's  Estate,  226  Mich  See  also  In  re  Barium's  Estate, 
545,  198  NW  216.  240  Mich  393,  215  NW  299. 
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effect,  but  you  should  find  that  later  the  testator  sent  for  a 
solicitor,  upon  the  arrival  of  the  attorney  instructed  him  as  to 
the  disposition  of  his  property  after  death,  had  the  will  read 
to  him,  insisted  upon  reading  it  himself,  discussed  what  pen 
he  should  use  to  sign  it,  and  did  sign  it  in  the  presence  of  wit- 
nesses, and  you  believe  such  witnesses,  then  it  is  your  duty  to 
overrule  the  contestant's  objections  to  the  will  and  to  allow 
the  instrument  presented  as  the  last  will  and  testament  of  the 
testator.56 

Mississippi. 

The  court  instructs  the  jury,  for  the  proponent,  that  on  the 
issue  of  insanity  of  the  alleged  testator  the  question  for  you  to 
determine  is: 

What  was  the  condition  of  the  mind  of  the  alleged 
testator  at  the  time  of  the  making  and  executing  of 
the  instrument  of  writing  presented  for  probate  here- 
in? 

While  it  is  true  that  the  jury  may  take  into  consideration, 
on  this  issue,  the  condition  of  the  alleged  testator's  mind  at  other 
times,  yet  the  nearer  to  the  time  of  the  alleged  execution  of 
the  said  alleged  will  that  the  witnesses  observed  the  said  alleged 
testator  the  more  important  is  the  testimony  on  the  said  issue ; 
and  even  though  the  jury  may  believe  from  the  evidence  that 
there  were  times  when  the  said  R.  W.  T.  was  not  of  sound, 
disposing  mind,  memory,  and  understanding,  if  you  believe 
further  from  the  evidence  that  he  was,  at  the  time  of  the  mak- 
ing and  executing  of  the  said  alleged  will,  of  sound,  disposing 
mind,  memory,  and  understanding,  you  will  find  for  the  proponent 
on  the  issue  of  alleged  insanity. 

#     #     # 

If  the  jury  believe  from  the  evidence  that  the  deceased,  T., 
was  before  and  at  the  time  of  the  signing  of  the  alleged  instru- 
ment of  writing  a  confirmed  and  perhaps  a  hopeless  invalid,  and 
that  from  said  cause,  or  from  any  other  cause,  he  had  in  any 
degree  lost  any  of  his  mental  powers,  or  that  his  mind  was  then 
in  any  way  impaired,  it  is  the  duty  of  the  proponents  to  prove 
to  the  jury  by  a  clear  preponderance  of  the  evidence  that  at  the 
time  he  signed  the  said  alleged  instrument  he  was  fully  and  thor- 
oughly informed  and  knew  exactly  the  contents  and  effect  there- 
of;  that  he,  the  said  T.,  was  then  and  there  possessed  of  ample 
and  sufficient  testamentary  capacity  to  make  a  will;  that  he, 
the  said  T.,  understood  fully  the  business  in  which  he  was  then 

56  In  re  Watson's  Estate,  247  Mich 
667,  226  NW  650. 
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about  to  engage,  and  in  which  he  was  then  engaged,  and  all  the 
elements  thereof;  that  he  then  recollected  and  understood,  and 
comprehended  then  and  there,  the  nature  and  condition  of  his 
property,  and  the  extent  of  his  estate,  the  persons  who  were 
or  should  be  the  natural  objects  of  his  bounty,  and  his  relations 
to  them  and  their  relations  to  him,  the  manner  in  which  he 
wished  to  distribute  his  said  property  among  them,  or  to  with- 
hold the  same  from  them,  or  any  of  them,  and  the  full  scope  and 
bearing  of  the  provisions  of  the  said  paper  which  he  was  then 
and  there  about  to  sign ;  that  it  is  not  enough  that  he  should  have 
known  said  facts,  or  any  or  all  of  said  facts,  when  said  paper 
was  written  by  the  said  proponent,  H.,  in  the  house  of  the  said 
H.,  but  that  he  must  have  known,  and  did  know  and  comprehend 
and  understand,  all  of  the  said  facts  above  recited,  and  that  the 
said  T.  must  have  possessed  the  said  testamentary  capacity  as 
above  described  fully  at  the  time  and  place  at  and  when  he 
signed  the  said  paper,  and  that  he  must  have  known  and  then 
been  fully  informed  of  all  of  the  contents  and  provisions  thereof ; 
and  if  the  proponent  has  not  proved  all  of  said  facts  to  the  satis- 
faction of  the  jury  by  a  clear  preponderance  of  evidence  it  is  the 
duty  of  the  jury  to  return  a  verdict  for  the  contestants. 

#  #     # 

If  the  jury  believe  from  the  evidence  that  the  said  T.  was 
insane  at  all  times 'shortly  before  the  alleged  signing  of  the  said 
paper,  then  the  law  presumes  that  the  like  condition  of  mind 
continued  up  to  and  at  the  time  of  the  execution  of  the  said 
alleged  signing. 

#  *     * 

If  the  jury  believe  from  the  evidence  that  the  deceased,  T., 
was  before  or  at  the  time  of  the  alleged  execution  of  the  said 
paper  laboring  under  a  delusion  or  delusions  of  the  mind  on  any 
subject  or  subjects,  or  with  respect  to  any  person  or  persons, 
and  that  the  said  paper  was  the  result  in  whole  or  in  part  of  any 
such  delusion  or  delusions,  then  said  paper  is  void,  and  the  jury 
will  so  find,  although  you  may  believe  from  a  preponderance 
of  the  evidence  that  the  mind  of  said  T.  was  sound  on  all  other 
subjects. 

#  #     * 

While  it  is  true  that  the  burden  of  proving  that  the  alleged 
testator,  R.  W.  T.,  deceased,  was  of  sound,  disposing  mind,  mem- 
ory, and  understanding  at  the  time  of  the  making  and  executing 
of  the  instrument  of  writing  presented  for  probate  herein,  is  on 
the  proponent,  yet  the  law  presumes  that  every  man  is  sane 
until  the  contrary  appears  by  evidence,  and,  upon  this  legal  pre- 
sumption of  sanity,  the  proponent  has  the  right  to  rest  on  this 
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presumption,  until  it  is  overcome  by  some  evidence  showing  the 
insanity  of  ^  the  alleged  testator  at  the  time  of  the  alleged  making 
and  execution  of  said  instrument  of  writing. 

*     *     * 

Although  you  may  believe  from  the  evidence  that  the  alleged 
testator,  R.  W.  T.,  was  not  prompted  by  natural  affections  when 
he  made  the  alleged  will,  and  although  you  may  think  its  provi- 
sions are  grossly  unjust,  still,  if  upon  the  evidence  you  believe 
the  testator  possessed  capacity  to  make  the  said  alleged  will 
at  the  time  of  its  execution,  the  alleged  will  must  be  sustained ; 
for  the  court  instructs  the  jury  that  the  right  to  dispose  of  one's 
property  by  will  is  most  solemnly  assured  by  law,  and  is  a  most 
valuable  incident  to  ownership,  and  does  not  depend  upon  its 
judicious  use.  The  beneficiaries  of  a  will  are  as  much  entitled 
to  protection  as  any  other  property-owners.57 

Missouri. 

(1)  The  words  "sound  and  disposing  mind  and  memory" 
mean  a  mind  sufficient  to  enable  a  testatrix  to  understand  what 
business  she  was  engaged  in  while  she  was  making  and  executing 
a  will,  also  to  enable  her  to  know  who  were  the  natural  objects 
of  her  bounty,  and  her  relation  to  them  and  what  property  she 
had  and  the  disposition  she  desired  to  make  of  it.    And  if  the 
jury  shall  find  from  the  evidence  that  Mrs.  B.,  at  the  time  she 
executed  the  instrument  in  evidence,  had  sufficient  mind  and 
memory  to  understand  that  she  was  engaged  in  making  a  will 
and  knew  what  property  she  had,  knew  who  her  relatives  were, 
and  comprehended  the  claims  that  they  had  on  her  bounty,  and 
understood  what  disposition  she  wanted  to  make  of  her  property, 
then  she  possessed  a  sound  and  disposing  mind  and  memory  and 
sufficient  capacity  to  make  a  valid  will.58 

(2)  It  requires  no  greater  mental  capacity  to  make  a  valid 
will  than  to  transact  any  ordinary  business,  and  the  owner  of 
the  property  who  is  of  sound  mind,  as  "sound  mind"  has  been 
explained  to  you,  has  a  lawful  right  to  dispose  of  his  property 
by  will  as  he  sees  fit  and  proper,  save  as  to  such  rights  of  dower 
as  are  in  the  wife.    The  natural  objects  of  one's  bounty,  in  law, 
are  a  man's  wife,  his  children,  and  those  united  to  him  by  blood 
or  marriage ;  but  if,  being  of  sound  mind  as  heretofore  defined, 
and  recollecting  his  children  or  kin,  he  chooses  to  disinherit  them 
or  give  them  or  any  of  them  a  less  share  in  his  estate  than  they 
would  have  under  the  law  if  he  had  died  without  making  a  will, 

57  Hitt  v.  Terry,  92  Miss  671,  46  See  also   Holton  v.   Cochran,  208 
S  829.  Mo   314,   106    SW   1035;   Ehrlich   v. 

58  Gordon  v.  Burris,  153  Mo  223,  Mittelberg,  299  Mo  284,  252  SW  671. 
54  SW  546. 
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or  to  deprive  those  nearest  to  him  in  blood  of  all  benefit  of  his 
estate,  he  has  a  right  to  do  so  and  to  determine  what  provision 
he  desires  to  make  for  them,  and  such  disposition  of  his  property 
is  valid,  whether  the  jury  consider  it  reasonable  or  unreasonable, 
just  or  unjust.  If,  therefore,  the  jury  believe  from  the  evidence 
in  the  case  that  E.  K.  H.,  recollecting  and  knowing  who  his  chil- 
dren and  the  natural  objects  of  his  bounty  were,  chose  to 
entirely  disinherit  any  of  them,  or  leave  them  or  any  of  them 
a  comparatively  small  portion  of  his  estate,  or  less  than  he  leift 
to  others,  or  less  than  under  the  law  they  would  have  been 
entitled  to  if  he  had  died  without  making  a  will,  he  had  a  right 
to  do  so,  provided  he  was  at  the  time  of  sound  mind,  as  "sound 
mind"  has  been  explained. 

*  *     * 

Even  if  you  believe  from  the  evidence  in  the  case  that  E.  K.  H, 
drank  to  excess  or  was  suffering  from  disease,  and  either  of 
these  to  such  an  extent  as  to  weaken  or  impair  his  mental  facul- 
ties, yet  if  you  find  that,  at  the  time  when  it  is  alleged  he  exe- 
cuted the  paper  produced  as  his  will,  he  was  sufficiently  sober 
and  sufficiently  in  possession  and  control  of  his  mental  faculties 
to  know  and  understand  and  comprehend  the  fact  that  he  was 
then  signing  and  publishing  and  declaring  said  paper  as  his 
will,  and  so  as  to  understand  and  comprehend  the  nature  and 
extent  of  his  property,  and  who  were  reasonably  within  the  range 
of  his  bounty,  and  to  whom  he  was  giving  and  how  he  was  dis- 
posing of  his  property,  without  the  aid  'of  any  other  person,  then 
the  court  instructs  you  that  you  should  find  he  had  sufficient 
mental  capacity  to  make  a  will ;  and,  if  you  so  find,  your  verdict 
will  be  in  favor  of  the  defendant,  and  you  will  find  that  the  paper 
produced,  of  date  November  10,  19 — ,  is  the  last  will  of  E.  K.  H. 

*  *     * 

Although  the  jury  may  find  from  the  evidence  that  E.  K.  H., 
at  the  time  of  executing  the  paper  offered  as  his  will,  possessed 
many  of  the  mental  requisites  in  these  instructions  set  out  as 
necessary  to  qualify  him  to  make  a  valid  will,  yet  if  the  jury 
further  find  from  the  evidence  that  from  the  time  of  turning 
over  to  his  son,  B.,  and  his  daughter,  A.,  the  stocks  of  the  A. 
Co.  belonging  to  them,  down  to  and  including  the  time  of  the 
execution  of  the  paper  here  offered  as  a  will,  the  said  E.  K.  H. 
labored  under  the  insane  delusion,  as  hereinafter  defined,  that 
said  son  and  daughter  had  exacted  of  him  and  that  he  had  turned 
over  to  them  a  greater  amount  of  said  stocks  than  they  were 
lawfully  entitled  to  demand  and  receive  from  him  as  their  trustee, 
and  that  such  delusion  overcame  and  controlled  his  will  and 
judgment  in  the  execution  of  the  papers  offered  as  his  will,  and 
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that  without  the  operation  of  such  delusion  upon  and  controlling 
his  mind  and  judgment  he  would  have  made  other  provisions  in 
his  will  for  his  said  son  and  daughter,  or  either  of  them,  then 
you  should  find  that  the  paper  offered  is  not  the  will  of  E.  K.  H. 
An  insane  delusion  is  a  fixed  and  settled  belief  in  something  that 
in  fact  had  no  existence,  which  no  rational  mind  would  believe. 

#     #     # 

In  determining  the  issue  of  sufficient  soundness  of  mind  or 
testamentary  capacity  possessed  by  the  testator  to  make  a  valid 
will,  the  will  itself  and  all  its  provisions  may  be  considered  by 
the  jury,  in  connection  with  all  the  other  facts  and  circumstances 
given  in  evidence.59 

(3)  Old  age,  physical  weakness,  or  imperfect  memory  caused 
by  old  age  or  sickness  will  not  be  sufficient  to  establish  incom- 
petency  or  to  invalidate  the  will  if  the  testator  had  sufficient 
intelligence  remaining  to  fulfil  the  definition  as  given  elsewhere 
of  soundness  of  mind.60 

(4)  If  you  believe  that  W.  M.  and  his  sister  Mrs.  F.  objected 
to  the  marriage  of  their  father,  C.  A.  M.,  and  that  an  ill  and 
unfriendly  feeling  arose  between  the  father  and  W.  M.  and  Mrs. 
F.,  that  as  a  result  of  said  feeling,  and  not  as  the  result  of  an 
insane  delusion,  the  father  did  not  desire  to  give  said  children 
more  than  the  sum  stated  in  the  paper  writing  alleged  to  be 
the  will  of  said  C.  A.  M.,  then  you  will  find  for  the  defendant.6 ' 

North  Dakota. 

The  law  of  this  state  provides  that  every  person  of  sound 
mind,  being  18  years  of  age,  or  more,  whether  married  or  single, 
has  a  right  to  make  disposition  of  his  or  her  estate  by  will,  and 
so  distribute  his  or  her  estate  as  to  divest  those  who  would 
otherwise  inherit  it  as  his  or  her  legal  heirs,  of  their  interest 
therein.  In  deed  the  object  of  the  law  in  permitting  a  person 
to  make  a  will  is  to  enable  a  testator  or  testatrix  to  divide 
and  distribute  his  or  her  property  as  to  him  or  her  may  seem 
best;  and  no  next  of  kin  or  relative,  no  matter  how  near  they 
may  be  can  be  said  to  have  any  legal  or  natural  right  to  the 
estate  of  the  testator  or  testatrix  which  can  be  asserted  against 
the  legally  executed  will  of  the  latter.  The  law  in  this  state 
has  placed  the  estate  of  persons  over  the  age  of  18  years  wholly 
under  the  control  of  the  owner  and  to  be  divided  or  distributed 
by  the  latter  as  he  or  she  may  freely  choose  and  direct  in  the 
last  will  and  testament  made  by  him  or  her.  Neither  husband, 

59Holton  v.  Cochran,  208  Mo  314,  6I  Mayes  v.  Mayes  (Mo),  235  S 
106  SW  1035.  W  100. 

6°Ehrlich  v.  Mittelberg,  299  Mo 
284,  252  SW  671. 
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mother,  sister,  or  brother  has  any  natural  right  to  the  estate 
of  the  deceased  wife,  daughter,  or  sister  which  can  be  exerted 
against  any  disposition  of  said  estate  which  said  wife,  daughter, 
or  sister,  if  of  sound  mind,  may  choose  to  make  by  will.62 

Ohio. 

(1)  If  E.  R.,  at  the  time  she  executed  the  paper  writing, 
had  sufficient  mind  and  memory  to  enable  her  to  know  and 
understand  the  extent  of  her  property,  her  just  relations  to 
the  natural  objects  of  her  bounty,  and  the  business  in  which 
she  was  engaged,  she  was  of  sound  mind  and  memory  within 
the  meaning  of  the  law  and  possessed  testamentary  capacity. 
Testamentary  capacity  as  used  in  these  instructions  is  a  rational 
understanding  on  the  part  of  the  testatrix  at  the  time  of  making 
her  will  of  the  business  she  was  engaged  in ;  of  the  kind  and 
value  of  the  property  devised;  of  the  persons  who  were  the 
natural  objects  of  her  bounty;  and  of  the  manner  in  which 
she  wished  to  dispose  of  her  property.63 

(2)  Sound  mind  and  memory  in  this  connection  is  a  relative 
term  in  a  great  degree.    It  must  be  judged  in  view  of  what  the 
mind  is  about  to  undertake  and  all  the  facts  and  circumstances 
connected  therewith.    It  does  not  mean  that  the  testator  shall 
have  that  same  perfect  and  complete  understanding  and  com- 
prehension of  all  things  and  in  all  their  bearings  as  though  of 
sound  and  vigorous  health  of  mind  and  body,  or  that  he  should 
have  that  degree  of  mind  required  to  make  a  contract  or  transact 
business.    That  is  not  the  test. 

As  said,  every  person  is  presumed  to  be  of  sound  mind,  but, 
if  he  has  been  declared  insane  by  a  court  of  competent  juris- 
diction and  is  under  a  guardian,  as  here,  the  presumption  of 
sanity  is  not  only  removed,  but  a  presumption  arises  to  the 
contrary;  and,  in  determining  the  question  of  the  testator's 
capacity  to  make  a  will,  you  will  proceed  upon  the  theory  that 
his  insanity  continued  up  to  and  including  the  time  the  will  was 
made,  unless  the  presumption  has  been  overcome  by  other  evi- 
dence in  the  case.  The  fact  that  the  testator  was  declared 
insane  did  not  of  itself  disqualify  the  testator  to  make  a  will, 
provided,  at  the  time,  he  had  the  measure  of  capacity  to  make 
a  will,  as  I  will  now  explain  to  you. 

In  connection  with  the  other  evidence,  you  have  the  right, 
in  determining  the  testamentary  capacity  of  the  testator,  to 
consider  any  evidence  tending  to  show  that  the  will  was  just  or 
unjust,  reasonable  or  unreasonable,  natural  or  unnatural;  the 

62  Auld  v.  Cathro,  20  ND  461,  128  63  Ross  v.  Stewart,  15  OhApp  339. 
NW  1025,  32  LRA  (NS)  71,  AnnCas  See  also  Kennedy  v.  Walcutt,  118 
1913A,  90.  OhSt  442,  161  NE  336. 
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value  and  nature  of  the  testator's  estate  and  the  financial  condi- 
tion of  those  who  might  naturally  expect  to  be  beneficiaries,  at 
the  time  the  will  was  made.  Such  matters,  you  will  understand, 
do  not  of  themselves  establish  either  testamentary  capacity  or 
testamentary  incapacity,  but,  as  I  have  said,  only  have  weight 
according  to  circumstances  and  in  connection  with  the  other  evi- 
dence relative  to  the  controversy.64 

(3)  In  the  determination  of  the  question  submitted  as  to 
mental  capacity  and  undue  influence,  you  should  consider  the 
age  of  the  testator,  his  physical  and  mental  condition  at  and 
before  the  time  the  purported  codicil  was  executed,  his  habits 
and  associations,  his  relations  to  the  parties  in  interest,  his 
affections  toward  them,  their  claim  upon  his  bounty,  the  char- 
acter and  extent  of  his  property,  and  the  disposition  made  of 
it  in  his  will  and  codicil  thereto  as  set  forth  in  "Exhibit  A"  and 
as  also  set  forth,  as  you  may  find  from  the  evidence,  in  the 
alleged  codicil  so  made  on  May  20,   19 — ,  and  whether  such 
disposition  was  reasonable  and  natural  or  otherwise,  his  pre- 
vious intentions  as  expressed  by  himself  to  others,  or  shown 
by  his  conduct,  and  any  and  all  facts  and  circumstances  shown 
in  evidence  bearing  upon  the  questions,  and  if  you  find  by  the 
weight  of  the  evidence  that  S.  C.  did  not  have  sufficient  mind  to 
form  an  intention  and  purpose  to  dispose  of  his  property  by 
will  or  codicil  on  May  20,  19 — ,  then  your  verdict  shall  be  in 
favor  of  the  will  and  codicil  as  set  forth  in  "Exhibit  A"  herein.68 

(4)  The  defendants  have  offered  in  evidence  certain  paper 
writings  purporting  to  be  wills  executed  by  P.  S.  previous  to 
the  will  in  controversy.    These  have  been  admitted  in  evidence  as 
bearing  upon  the  state  of  mind  of  the  testator  at  the  time  of 
executing  his  last  will  and  testament,  and  should  be  considered 
by  you  for  no  other  purpose.66 

(5)  In  connection  with  the  other  evidence  you  have  the  right 
in  determining  the  testamentary  capacity  of  the  testatrix  to 
consider  any  evidence  tending  to  show  that  the  will  was  just  or 
unjust,  reasonable  or  unreasonable,  natural  or  unnatural,  and 
the  value  and  nature  of  the  testatrix'  estate.    Such  matters  do 
not  of  themselves  establish   either  testamentary   capacity  or 
testamentary  incapacity,  but  only  have  weight  according  to  cir- 
cumstances and  in  connection  with  the  other  evidence  relative  to 
the  controversy.67 

(6)  The  testator  is  empowered  under  the  law  to  make  a  will, 
and  to  will  his  property  to  those  who  have  natural  claims  upon 

64  Kennedy  v   Walcutt,  118  OhSt  66  Sullivan  v.  Cassidy,  118   OhSt 
442,  161  NE  336.  508,  161  NE  540 

65  Collins  v  Collins,  110  OhSt  105,  67  Helmig  v.  Kramer,  48  OhApp 
143  NE  561,  38  ALR  230.  71,  192  NE  388. 
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his  bounty ;  but  if  he  does  so,  he  must  possess  sufficient  mental- 
ity and  sufficient  intellectuality  to  know  what  he  is  doing,  who 
are  his  relatives,  the  nature  and  extent  of  his  property,  and 
the  relationship  that  he  bears  to  those  who  have  natural  claims 
upon  his  bounty. 

Now,  gentlemen  of  the  jury,  if  he  conveyed  his  property  to 
a  stranger,  or  if  he  conveyed  it  in  unequal  portions  with  reference 
to  those  who  have  no  natural  claims  upon  his  bounty,  you  can- 
not return  a  verdict  setting  aside  the  will  for  that  reason,  but 
you  are  entitled  to  take  that  fact,  if  it  be  a  fact,  into  considera- 
tion with  all  the  other  evidence  in  the  case  as  to  whether  he 
possessed  sufficient  mentality  at  the  time  he  executed  this  will 
and  codicil  to  execute  them.  This  will  is  in  evidence  and  it  is 
here  for  all  .purposes.  You  have  a  right  to  examine  this  will 
and  codicil  in  all  its  terms  and  take  into  consideration  all  the 
facts  and  circumstances  and  all  the  evidence  produced  in  the 
case  in  considering  whether  it  is  a  just  or  unjust  will,  whether 
it  is  fair  or  unfair. 

If  you  believe,  again,  that  the  will  is  unfair,  that  it  is  unjust, 
that  it  is  inequitable,  you  cannot  set  it  aside  upon  those  grounds ; 
but  you  will  take  its  fairness  or  unfairness,  its  equitableness  or 
inequitableness  into  consideration  along  with  the  other  facts  and 
circumstances  in  determining  whether  or  not  the  testator  at  the 
time  he  executed  the  will  and  codicil  would  have  so  executed  it 
if  he  had  been  of  sound  mind. 

*     *     * 

The  mental  capacity  required  as  a  minimum  in  our  state  for 
the  purpose  of  making  a  will  is  sufficient  when  the  following 
characteristics  exist: 

1.  To  understand  the  nature  of  the  business  in  which  he  is 
engaged. 

2.  To  comprehend  generally  the  nature  and  extent  of  his  prop- 
erty. 

3.  To  hold  in  his  mind  the  names  and  identity  of  those  who 
have  natural  claims  upon  his  bounty. 

4.  To  be  able  to  appreciate  his  relation  to  such  persons. 
That  standard  of  capacity  is  the  minimum  required  of  men 

and  women  and  all  persons  in  Ohio  who  may  make  a  will.  The 
law  presumes  that  men  are  sane  rather  than  insane.  So  in  the 
case  at  bar  the  burden  is  on  the  plaintiff  under  the  rule  of  law 
I  have  heretofore  given  you  to  establish  that  one  or  more  of 
all  these  requirements  were  lacking  and  absent  in  J.  E.  L.  at 
the  time  that  he  executed  this  will  on  the  twenty-seventh  day  of 
December,  19 — ,  and  the  codicil  perhaps  on  the  fifth  day  of 
January,  19 — .  *  *  *  Persons  who  have  natural  claims  on 
the  bounty  of  another  are  those  who  are  his  blood  relations. 
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The  testator  must  realize  that  by  the  laws  of  civilization  those 
who  are  united  to  him  by  ties  of  blood  have  the  first  claim  upon 
his  consideration.  Be  these  relations  near  or  remote,  the  tes- 
tator is  always  chargeable  with  the  degree  of  mental  capacity 
sufficient  to  appreciate  the  fact  that  those  united  to  him  by 
ties  of  blood  have  natural  claims  upon  his  bounty.  Those  who 
are  associated  with  business  or  other  affairs  have  no  natural 
claim  upon  his  bounty  at  law.  *  *  *  The  testator  is  em- 
powered under  the  law  to  make  a  will  and  to  will  his  property 
to  those  who  have  no  natural  claims  upon  his  bounty,  but  if 
he  does  so,  he  must  possess  sufficient  mentality  and  sufficient 
intellectuality  to  know  what  he  is  doing,  who  are  his  relations, 
the  nature  and  extent  of  his  property,  the  relationship  that  he 
bears  to  those  who  have  natural  claims  upon  his  bounty.68 

Texas. 

(1)  Although  you  find  from  the  evidence  in  this  case  that 
said  paper,  dated  September  14,  19 — ,  and  purporting  to  be  the 
last  will  of  M.  J.  C.,  was  executed  by  her  with  the  formalities 
and  solemnities  and  under  the  circumstances  required  by  law  to 
make  it  a  valid  will,  as  set  out  in  the  last  preceding  paragraph 
of  this  charge,  if  you  do  not  find  from  the  evidence  that  M.  J.  C. 
at  the  time  of  the  execution  of  said  will  was  of  sound  mind, 
that  is,  if  you  do  not  believe  from  the  evidence  that  she  had 
the  capacity  to  know  and  understand  what  she  was  doing  and 
the  effect  of  her  act  at  the  time  she  executed  said  paper,  then 
you  will  find  for  the  contestants,  and  against  the  probate  of 
said  will.69 

(2)  By  the  term  "sound  mind"  [or,  "testamentary  capacity"] 
is  meant  that  the  person  making  the  will  must,  at  the  time  the 
will  is  executed,  have  sufficient  ability  to  understand  the  busi- 
ness in  which  he -is  engaged,  the  effect  of  his  acts  in  making 
the  will,  the  capacity  to  know  the  objects  of  his  bounty  and 
their  claims  upon  him,  and  the  general  nature  and  extent  of  his 
property.70 

(3)  You  are  instructed  that  every  person  who  has  attained 
the  age  of  nineteen  years  or  who  is  or  has  been  lawfully  married, 
being  of  sound  mind,  shall  have  the  right  and  power  to  make 
his  last  will  and  testament  under  the  rules  and  limitations  pre- 
scribed by  law.7  • 

68  Brown  v.  Lane,  15  OhApp  321.      to  the  effect  that  the  term  "sound 

69  Allday   v.   Cage    (TexCivApp),      mind"  is  the  same  as  that  of  "testa - 
148  SW  838.  mentary  capacity." 

70Nass    v.    Nass     (TexCivApp),         7lTrottppy   v.    De    Bus    (TexCiv 
224  SW2d  280.  App),  311  SW2d  431. 

In  approving  the  instruction  set 
forth  here,  the  court  cited  authority 
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Virginia. 

Every  person  over  21  years  of  age  and  of  sound  mind  is  entitled 
under  the  law  to  make  a  will  and  to  dispose  of  his  property  as 
he  pleases  and  to  dispose  against  or  among  his  next  of  kin  as 
he  may  choose,  or  if  he  chooses  he  may  even  leave  his  property 

to  strangers. 

*  *     # 

It  is  not  necessary  that  a  person  should  possess  the  highest 
qualities  of  mind  in  order  to  make  a  will,  nor  that  he  should  have 
the  same  strength  of  mind  which  he  formerly  may  have  had; 
the  mind  may  be  in  some  degree  debilitated,  the  memory  may 
be  enfeebled,  the  understanding  may  be  weak,  and  the  testator 
may  be  wanting  in  capacity  to  transact  many  of  the  ordinary 
affairs  of  life,  but  it  is  sufficient  if  he  possesses  mind  enough 
to  understand  the  nature  of  the  business  in  which  he  is  engaged 
in  making  his  will,  has  a  recollection  of  the  property  he  wished 
to  dispose  of  thereby,  knows  and  recalls  the  objects  of  his  bounty, 
and  the  manner  in  which  he  wishes  to  distribute  his  property 

among  them. 

*  *     * 

Testamentary  incapacity  does  not  necessarily  require  that  a 
person  shall  actually  be  insane.  Weakness  of  intellect,  regardless 
of  how  it  may  arise,  may  render  the  testator  incapable  of  making 
a  valid  will,  provided  such  weakness  really  disqualifies  him  from 
knowing  or  appreciating  the  nature,  effect,  and  consequences  of 

the  act  he  is  engaged  in. 

*  *     * 

For  the  testator  to  be  mentally  capable  of  making  a  valid  will, 
or  to  be  of  testamentary  capacity,  it  is  sufficient  if  at  the  time 
of  executing  said  will  the  testator  had  an  understanding  of  the 
nature  of  the  business  in  which  he  was  engaged,  a  recollection 
of  the  property  he  meant  to  dispose  of,  of  the  persons  who  were 
objects  of  his  bounty,  and  the  manner  in  which  his  property 
was  to  be  distributed  among  them.  It  is  not  necessary,  however, 
that  the  testator  should  actually  recall  or  recollect  all  of  his 
property ;  it  is  sufficient  if  he  was  at  the  time  of  executing  the 
will  mentally  capable  of  doing  so;  it  is  not  necessary  that  he 
should  have  comprehended  the  provisions  of  his  will  in  their 
legal  form ;  it  is  sufficient  if  he  fully  comprehended  it  and  under- 
stood at  the  time  of  execution  of  said  will  the  actual  disposition 
which  he  was  thereby  making  or  intended  to  make  of  his  prop- 
erty. The  jury  are  further  instructed  that  if  you  shall  believe 
from  the  evidence  that  at  the  time  of  executing  said  will  the 
mind  and  memory  of  the  testator  was  sufficiently  sound  to  enable 
him  to  know  and  understand  the  extent  and  amount  of  his  prop- 
erty and  his  relations  to  the  objects  of  his  bounty,  and  the  busi- 
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ness  in  which  he  was  engaged,  then  he  was  of  sound  mind  and 
memory  within  the  meaning  of  the  law  and  you  must  find  for 
said  will. 

*  *     * 

A  testator  must  have  testamentary  capacity  to  make  a  will 
at  the  time  at  which  such  will  is  executed ;  and,  if  the  jury  shall 
believe  from  the  evidence  that  E.  H.  H.  was  mentally  capable 
of  making  a  will  upon  the  date  of  its  execution,  the  same  is  valid 
whatever  may  have  been  his  condition  mentally  either  prior  or 
after  the  time  of  executing  said  will.  The  burden  is  upon  the 
proponents  of  the  will  in  this  case  to  establish  that  the  paper 
writing  in  question  offered  as  the  last  will  and  testament  of 
E.  H.  H.,  deceased,  is  the  true  last  will  and  testament  of  the 
said  E.  H.  H.,  and  to  do  so  they  must  establish  to  your  satis- 
faction the  following  facts:  First,  that  the  paper  offered  in 
evidence  and  the  whole  paper  was  thoroughly  understood  by  the 
said  E.  H.  H.  and  intended  by  him  to  be  his  last  will  and  testa- 
ment ^second,  at  the  time  of  the  writing  and  signing  thereof 
the  said  E.  H.  H.  was  of  sound  and  disposing  mind  and  memory ; 
third,  that  the  said  paper  writing  was  signed  or  acknowledged 
by  the  said  E.  H.  H.,  in  the  presence  of  J.  H.  U.  and  C.  H.  K, 
the  subscribing  witnesses  thereto,  who  were  both  present,  and 
in  the  presence  of  the  said  E.  H.  H.  at  the  same  time,  and  that 
said  subscribing  witnesses  subscribed  the  will  in  the  presence 
of  the  testator,  E.  H.  H. 

*  *     # 

The  jury  cannot  measure  the  testator's  capacity  nor  inquire 
into  the  wisdom  and  prudence  of  his  disposition  of  the  property 
if  the  jury  believe  from  the  evidence  that  he  is  legally  compos 
mentis.  Be  he  wise  or  unwise,  he  is  the  disposer  of  his  own 
property,  and  his  will  stands  as  a  reason  for  his  action.  He 
is  under  no  legal  obligation  to  will  his  property  to  his  relations, 
the  justice  or  propriety  of  the  will  is  not  a  question  for  the  jury 
except  that  you  may  consider  that  matter  as  a  circumstance 
bearing  upon  the  testator's  mental  capacity.  If  he  is  a  capable 
testator,  he  can  will  his  property  as  he  chooses. 

*  *     * 

Although  E.  H.  H.  may  have  made,  prior  to  the  execution  of 
his  will  to  parties  who  were  in  no  way  interested  in  his  property 
or  affairs,  oral  declarations  that  he  would  leave  his  property  to 
M.  J.  W.  or  the  children  of  M.  J.  W.,  or  other  parties  than  the 
parties  named  in  said  will,  that  said  E.  H.  H.  was  in  no  way 
bound  by  such  declarations,  and  he  had  the  right  to  change  his 
mind  at  any  time  prior  to  the  execution  of  said  will,  and,  if  the 
jury  believe  from  the  evidence  that  the  said  E.  H.  H.  at  the  time 
of  the  execution  of  the  said  will  knew  what  property  he  had  and 
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to  whom  he  wished  to  leave  it,  you  must  sustain  the  will  of  the 

said  E.  H.  H. 

*  *     * 

In  determining  whether  or  not  the  paper  writing  in  question 
is  the  true  last  will  and  testament  of  the  decedent  E.  H.  H.  the 
jury  has  the  right  to  consider  the  nature  and  character  of  the 
will,  and,  if  you  find  from  the  evidence  that  it  is  contrary  to 
natural  justice,  you  should  take  that  fact  into  consideration 
along  with  the  other  facts  and  circumstances  in  the  case,  and  the 
testimony  of  the  witnesses  in  determining  the  question  of  ca- 
pacity. 

*  *     * 

While  the  burden  of  proof  is  upon  those  offering  a  will  for 
probate  to  show  testamentary  capacity  on  the  part  of  the  testator 
at  the  time  the  will  was  executed  to  the  satisfaction  of  the  jury, 
yet  the  court  tells  the  jury  that  there  is  in  all  cases  an  existing 
presumption  in  favor  of  the  testator's  sanity  and  capacity,  which 
is  to  be  taken  into  consideration  by  the  jury  in  determining  the 

question  of  competency. 

#  *     * 

The  testimony  of  credible  witnesses  present  at  the  execution 
of  the  will  is  entitled  to  peculiar  weight  on  the  question  of  testa- 
mentary capacity,  and  this  is  especially  true  of  attesting  wit- 
nesses whose  duty  it  is  to  ascertain  and  judge  of  the  testator's 

mental  capacity  at  the  time. 

#  #     # 

Direct  proof  is  not  necessary  to  overthrow  a  will,  but  any 
facts  and  circumstances  are  sufficient  as  evidence  that  will 
satisfy  the  jury  of  the  incapacity  of  the  testator  to  make  testa- 
mentary disposition  of  his  property  at  the  time  of  the  execution 
of  his  will.72 

Wyoming. 

You  are  instructed  that  the  fact  that  a  person  was  or  might 
be  under  guardianship  at  the  time  when  he  or  she  executes  a  will 
does  not,  of  itself,  in  any  manner  prevent  that  person  from  mak- 
ing a  valid  will.  A  person  under  guardianship  may  execute  a 
will  as  freely  as  any  other  person. 

You  are  instructed  that  the  guardianship,  concerning  which 
testimony  in  this  case  has  been  given,  and  the  file  of  which  is  in 
evidence  as  Contestants'  or  Plaintiffs'  Exhibit  1,  constitutes  no 
adjudication  of  incompetency.  The  guardianship  here  concerned 
is  a  guardianship  of  the  estate  or  property  and  was  instituted 
without  legal  hearing  or  judicial  determination.  It  may  be  con- 

72  Huff  v.  Welch,  115  Va  74,  78 
SE  573. 
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sidered  by  you,  along  with  *  *  *  evidence  in  the  case  as  bearing 
on  the  question  of  whether  or  not,  on  July  — ,  19 — ,  Mrs.  M.  M. 
possessed  testamentary  capacity.  It  is  not,  and  is  not  to  be  con- 
strued as  being  determinative  of  that  question.73 

§  3193.    Undue  influence. 
Alabama. 

(1)  If  you  believe  from  the  evidence  that  the  will  was  ob- 
tained by  the  exercise  of  influence  amounting  to  coercion,  then 
you  must  find  that  the  will  was  obtained  by  undue  influence. 

*  *     * 

It  is  not  necessary  that  there  should  be  confidential  relations 
between  all  the  beneficiaries  and  the  testatrix.  If  there  is  such 
relation  with  one  of  a  family,  and  the  will  is  found  to^  have  been 
procured  through  his  undue  influence,  it  operates  against  all  the 
family. 

*  *    * 

Whether  the  free  agency  of  the  testatrix  is  destroyed  or 
mastered  by  physical  force  or  mental  coercion  by  threats  which 
occasion  fear,  or  by  importunity  which  the  testatrix  is  too^weak 
to  resist,  or  which  extorts  compliance  in  the  hope  of  peace  is  im- 
material. In  considering  the  question,  therefore,  it  is  essential 
to  ascertain  as  far  as  practicable  the  power  of  coercion  on  the 
one  hand,  and  the  liability  or  its  influence  on  the  other.  And 
whenever  through  weakness,  ignorance,  dependence,  or  implicit 
reliance  of  one  on  the  good  faith  of  another,  the  latter  obtains 
an  ascendancy  which  prevents  the  former  from  exercising  an 
unbiased  judgment,  undue  influence  exists. 

*  *     * 

If  the  jury  are  reasonably  satisfied  from  the  evidence  of  the 
existence  of  a  confidential  relationship  between  the  testatrix  and 
W  H.  L.  prior  to  and  at  the  time  of  the  making  of  the  will,  and 
that  the  said  W.  H.  L.  was  active  in  and  about  the  execution 
and  preparation  of  said  will,  such  as  the  initiation  of  proceedings 
for  the  preparation  of  the  will,  or  participation  in  such  prepara- 
tion, employing  the  draftsman,  selecting  the  witnesses,  excluding 
persons  from  the  testatrix  at  or  about  the  time  of  the  execution 
of  the  will,  concealing  the  making  of  the  will  after  it  was  made, 
and  the  like,  then  a  presumption  of  undue  influence  arises,  and 
casts  on  W.  H.  L.  the  burden  of  showing  a  severance  of  the  con- 
fidential relationship  by  the  interposition  of  independent  and 
competent  advice,  or  by  evidence  of  other  facts  sufficient  to  show 

73  in  re  Merrill's  Estate,  80  Wyo 
276,  341  P2d  506. 
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that  the  act  of  making  the  will  was  voluntary  on  the  part  of  the 
testatrix,  and  was  not  the  result  of  the  undue  influence  of  the 
said  W.  M.  L.74 

(2)  As  between  J.  B.  H.,  testator  and  father,  and  J.  B.  H., 
his  son,  the  parent  is  presumed  to  be  the  dominant  party,  and 
hence,  no  presumption  of  undue  influence  arises  merely  from 
the  confidential  relation  between  them.    The  burden"  is  on  the 
complainant  who  sets  up  undue  influence  in  this  case  to  show 
the  natural  relation  has  changed,  and  the  child  has  become  the 
dominant  party  to  the  transaction.78 

(3)  It  is  not  the  means  employed,  so  much  as  the  effect 
produced,  which  must  be  considered  in  determining  whether 
undue  influence  has  contributed  to  the  making  of  the  will ;  for 
though  the  influence  exerted  over  the  testator  was  such  as,  if 
applied  under  ordinary  circumstances,  or  exercised  over  persons 
of  ordinary  powers  of  resistance,  would  be  regarded  as  innocent, 
yet  if,  in  the  particular  case,  it  resulted  in  a  disposition  of  prop- 
erty contrary  to  the  testator's  desire,  the  influence  was  undue. 

*     *     * 

If  a  testator  is  given  a  false  impression  concerning  persons 
who  are  the  natural  objects  of  his  bounty,  so  that  when  he 
comes  to  make  his  will  he  acts  upon  unfounded  beliefs,  and  gives 
or  withholds  his  bounty  in  a  manner  entirely  different  from  what 
his  action  would  have  been  had  it  not  been  based  on  false  beliefs 
and  opinions  deliberately  instilled  into  his  mind  for  the  purpose 
of  influencing  his  will,  and  if  in  such  case  the  testator  is  not  in 
position,  from  any  cause,  as  sickness,  age,  debility,  concealment 
of  the  true  facts,  or  other  reasons,  to  judge  for  himself,  and  to 
deliberate  or  resist  the  influences,  and  the  will  is  the  result  of 
them,  it  is  invalid  from  undue  influence.76 

(4)  The  court  charges  the  jury  that  if  you  are  reasonably 
satisfied  from  the  evidence  that  confidential  relations  existed 
between  Mr.  W.  and  Mrs.  C.,  and  that  Mrs.  C.  is  a  beneficiary 
under  the  alleged  will,  and  that  she  was  active  in  and  about  the 
preparation  of  the  will  and  in  and  about  its  execution  and  that 
she  did  not  disclose  the  making  of  the  will  after  it  was  made, 

74  Lewis  v.  Martin,  210  Ala  401,  75Hale  v.  Cox,  222  Ala  136,  131 

98  S  635.  The  report   of  this  case  S  233. 

contains   other  instructions    on   the  76  Coghill   v.    Kennedy,    119    Ala 

same  question.  641,  24  S  459. 

See  also  Coghill  v.  Kennedy,  119  See  also  Lewis  v.  Martin,  210  Ala 

Ala  641,  24  S  459;  Miller  v.  Whit-  401,  98  S  635;  Daggett  v.  Boomer, 

tington,    202    Ala    406,    80    S    499;  210  Ala  673,  99  S  181. 
Johnson  v.  Johnson,  206  Ala  523,  91 
S  260;  Daggett  v.  Boomer,  210  Ala 
673,  99  S  181. 
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then  under  such  circumstances  the  law  presumes  that  the  alleged 
will  is  a  product  of  undue  influence  and  casts  upon  her  the  burden 
of  reasonably  satisfying  the  jury  by  the  evidence  that  it  was  not 
induced  by  coercion  or  fraud  on  her  part,  directly  or  indirectly. 

The  court  charges  the  jury  that  in  determining  whether  any 
undue  influence  was  used  on  Mr.  W.  by  Mrs.  C.,  the  jury  may 
consider  the  physical  and  mental  condition  of  Mr.  W.,  and  the 
relative  position  and  confidential  relations  between  said  parties, 
and  the  motive  of  Mrs.  C.,  as  deductible  from  self-interest  or 
affection. 

The  court  charges  the  jury  that  if  you  are  reasonably  satisfied 
from  the  evidence  that  Mr.  W.'s  mind  and  memory  were  unsound 
at  the  time  it  is  alleged  he  executed  the  instrument  it  is  claimed 
is  his  last  will  and  testament  and  that  he  did  not  understand 
what  he  was  doing  when  he  signed  it,  then  the  instrument  is 
void  and  the  jury  should  find  for  the  contestants. 

The  court  charges  the  jury  in  order  to  have  been  competent 
to  make  a  valid  will  at  the  time  it  is  alleged  Mr.  W.  executed 
the  instrument  it  is  claimed  was  his  last  will  and  testament, 
Mr.  W.  must  not  only  have  had  a  mind  and  memory  at  the  time 
it  is  alleged  he  executed  the  instrument,  but  he  must  have  under- 
stood the  business  in  which  he  was  engaged.  A  total  deprivation 
of  reason  is  not  necessary  to  destroy  testamentary  capacity. 

The  court  charges  the  jury  that  mental  incapacity  is  always 
sufficient  to  defeat  a  will,  the  direct  offspring  and  fruit  of  such 
incapacity ;  and  it  is  immaterial  that  the  testator,  if  he  had  been 
of  sound  mind,  would  have  made  the  same  will ;  for  a  will  which 
is  the  direct  offspring  of  such  incapacity,  cannot  be  upheld. 

The  court  charges  the  jury  that  if  you  are  reasonably  satisfied 
from  the  evidence  that  Mr.  W.  was  of  infirm  mind  at  the  time  it 
is  alleged  he  executed  the  document  it  is  claimed  was  his  last 
will,  and  that  Mrs.  C.  used  undue  influence  on  him  and  thereby 
induced  him  to  execute  the  document,  then  the  jury  should  find 
for  the  contestants. 


The  court  charges  the  jury  it  is  not  the  means  employed  so 
much  as  the  effect  produced  which  must  be  considered  in  deter- 
mining whether  undue  influence  has  contributed  to  the  making 
of  the  will,  for  though  the  influence  exerted  over  the  testator 
was  such  as  if  under  ordinary  circumstances,  or  exercise  over 
persons  of  ordinary  power  of  resistance,  would  be  regarded  as 
innocent,  yet  if  in  the  particular  case  it  resulted  in  the  disposi- 
tion of  property  contrary  to  the  testator's  desire,  the  influence 
was  undue. 


§  3193  INSTRUCTIONS— CIVIL  ACTIONS  1076 

The  court  charges  the  jury  whether  the  free  agency  of  the 
testator  is  destroyed  or  mastered  by  physical  force  or  mental 
coercion,  by  threats  which  occasion  fear,  or  by  importunity 
which  the  testator  is  too  weak  to  resist,  or  which  exerts  compli- 
ance in  the  hope  of  peace,  is  immaterial.  In  considering  the  ques- 
tion, therefore,  it  is  essential  to  ascertain  as  far  as  practicable 
the  power  of  coercion  upon  the  one  hand  and  the  liability  to  its 
influence  on  the  other.  And  whenever  through  weakness,  ignor- 
ance, dependence,  or  other  implied  reliance  of  one  on  the  good 
faith  of  the  other,  the  latter  obtains  an  ascendency  which  pre- 
vents the  former  from  exercising  an  unbiased  judgment,  undue 
influence  exists. 

If  you  are  not  reasonably  satisfied  from  the  evidence  that 
W.  A.  W.  knew  and  understood  the  contents  of  the  document 
referred  to  as  a  will  at  the  time  he  is  alleged  to  have  signed 
the  document,  then  you  must  find  for  the  contestants.77 

California. 

(1)  In  order  to  establish  that  a  will  has  been  executed  as  a 
result  of  undue  influence,  it  is  necessary  to  show  not  only  that 
such  influence  has  been  exercised,  but  also  that  it  has  produced 
an  effect  upon  the  mind  of  the  testator  by  which  the  will,  which 
he  executes,  is  not  the  expression  of  his  own  desires.  The  pre- 
sumption of  undue  influence  is  not  raised  by  proof  of  interest  and 
opportunity  alone.  In  order  to  set  a  will  aside  for  undue  influ- 
ence, there  must  be  substantial  proof  of  a  pressure  which  over- 
powered the  volition  of  the  testator  at  the  time  the  will  was 
made.  Undue  influence  consists  in  the  exercise  of  acts  or  conduct 
by  which  the  mind  of  the  testator  is  subjugated  to  the  will  of  the 
person  operating  upon  it,  some  means  taken  or  employed  which 
have  the  effect  of  overcoming  the  free  agency  of  the  testator 
and  constraining  him  to  make  a  disposition  of  his  property  con- 
trary to  and  different  from  what  he  would  have  done  had  he 
been  permitted  to  follow  his  own  inclination  or  judgment. 

*     *     * 

You  are  instructed  that  there  is  no  legal  suspicion  of  undue 
influence  arising  from  the  existence  of  a  relationship  which  is 
affectionate  and  confidential;  and  you  are  further  instructed 
and  advised  that  the  existence  of  such  a  relationship,  if  you 
believe  there  was  one,  does  not  in  and  of  itself  impose  upon 
L.  B.  0.  (proponent  and  beneficiary  of  will)  the  necessity  of 

77  Clabum  v.  Matthews,  258  Ala 
41,  61  S2d  83. 
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assuming  the  burden  of  proof  that  he  had  not  unduly  influenced 
V.  E.  D.  in  the  making  of  her  will. 

*     #     # 

You  may  believe  from  the  evidence  in  this  case  that  a  friendly 
and  confidential  relationship  existed  between  V.  E.  D.  and  L.  B. 
0.,  but  you  are  instructed  that  no  warrant  is  given  to  a  jury  to 
find  that  undue  influence  was  exerted  at  the  time  the  will  was 
made  from  proof  merely  of  such  friendly  and  confidential  rela- 
tionship alone.  Assuming  that  you  believe  it  to  be  the  fact  that 
the  relation  between  V.  E.  D.,  on  the  one  hand,  and  L.  B.  0., 
on  the  other  hand,  was  affectionate  and  confidential,  and  that 
L.  B.  0.  would  and  did  have  a  general  influence  over  said  V.  E.  D., 
proceeding  from  such  relation,  you  are  instructed  that  the  exist- 
ence of  such  relationship  and  this  general  influence  raises  no 
presumption  that  undue  advantage  was  taken  of  it  by  L.  B.  O.78 

(2)  As  a  general  rule,  in  order  to  set  aside  a  will  for  undue 
influence,  there  must  be  an  actual  showing  of  some  sort  of  pres- 
sure which  overpowered  the  mind  and  mastered  the  volition  of 
the  testator  at  the  very  moment  of  the  execution  of  the  will. 

However,  there  is  a  well-established  exception  to  this  general 
rule  to  the  effect  that  where  one  who  unduly  profits  by  the  will 
as  a  beneficiary  thereunder,  sustains  the  confidential  relation  to 
the  testator,  and  has  actually  participated  in  procuring  the  exe- 
cution of  the  will,  the  burden  is  on  him  or  her  to  show  the 
testamentary  document  was  not  induced  by  coercion  or  fraud. 
In  such  a  case,  a  presumption  of  undue  influence  arises  there- 
from.79 

Connecticut. 

By  calling  the  defendants  to  the  stand  and  making  them  her 
own  witnesses,  the  plaintiff  in  a  general  sense  vouched  for  their 
good  character.  Where  their  statements  were  made  fairly  and 
the  facts  to  which  they  testified  are  not  otherwise  controverted 
or  contradicted,  they  must  be  considered  as  binding  upon  her. 
For  instance,  if  you  find  that  these  defendants,  called  by  the 
plaintiff,  testified  uniformly  that  no  conspiracy  existed  and  that 
no  improper  means  were  used  by  them  to  influence  Mrs.  M.  to 
make  th,e  various  gifts  in  question,  and  no  other  evidence  was 
offered  showing  the  facts  to  be  otherwise,  then  the  plaintiff  is 
bound  by  their  testimony,  and  you  must  find  that  no  such  con- 
spiracy existed.  Of  course  the  same  limitation  is  there,  "and  no 

78  In  re  Dopkins'  Estate,  34  Cal£d  79In  re  Pellegrini's  Estate,  138 
568,  212  P2d  886.  CalApp2d  143,  291  P2d  558. 

Judgment  on  verdict  sustaining 
the  will  was  affirmed  in  the  case 
cited. 


§  3193  INSTRUCTIONS — CIVIL  ACTIONS  1078 

other  evidence  was  offered."  You  have  a  right  to  consider  all 
the  evidence,  not  only  the  evidence  of  these  defendants,  but 
other  evidence  introduced  by  the  plaintiff,  and  to  believe  that 
which  you  find  to  be  most  credible  under  all  the  circumstances.80 

Illinois. 

(1)  As  a  matter  of  law  undue  influence  in  procuring  the 
execution  of  a  will  which  will  render  a  will  procured  invalid  is 
any  improper  or  wrongful  constraint,  machination,  or  urgency 
of  persuasion  whereby  the  will  of  a  person  is  overpowered  and 
he  is  induced  to  do  or  forbear  an  act  which  he  would  not  do,  or 
wrould  do,  if  left  to  act  freely.  And  if  you  believe,  from  the 
evidence  in  this  case,  that  such  undue  influence  was  exerted 
over  F.  S.  by  any  person  at  the  time  he  executed  the  alleged  will 
and  codicil  involved  in  this  suit,  then  and  in  that  case  it  is  your 
duty  to  find  against  the  validity  of  such  alleged  will  and  codicil 
and  return  a  verdict  that  the  same  is  not  the  will  and  codicil 

of  said  F.  S. 

#  #     * 

Where  a  person  of  sound  mind  and  memory  is  not  subject  to 
constraint  or  undue  influence,  he  may  dispose  of  his  property  by 
will  as  he  sees  fit.  But  where  undue  influence  or  want  of  testa- 
mentary capacity  is  charged,  as  they  are  in  this  case,  all  of  the 
surrounding  facts,  including  the  bequests  themselves,  their 
propriety  or  impropriety,  their  reasonableness  or  unreasonable- 
ness, in  view  of  the  situation,  relations,  and  circumstances  of  the 
testator,  may  be  considered  in  determining  whether  the  testator 
was,  at  the  time  of  the  execution  of  the  alleged  will  and  codicil, 
of  sound  mind  and  memory,  or  whether  the  alleged  will  and 

codicil  were  procured  by  undue  influence. 

*  #     * 

Direct  evidence  of  undue  influence  in  procuring  the  execution 
of  a  will  is  not  required  to  prove  the  existence  of  such  undue 
influence.  Proof  of  undue  influence  may  be  made  by  evidence 
of  facts  from  which  the  inference  of  the  existence  of  such  undue 
influence  may  naturally  and  reasonably  be  drawn,  and  if  you 
believe,  from  the  evidence,  that  any  fact  or  facts  are  proved 
from  which  the  inference  may  fairly  and  reasonably  be  drawn 
that  the  alleged  will  and  codicil  of  F.  S.  was  procured  by  undue 
influence  operating  upon  him  at  the  time  of  the  execution  of  the 
said  alleged  will  and  codicil,  then  and  in  that  case  it  is  your  duty 
to  find  that  said  alleged  will  and  codicil  is  not  the  will  and  codicil 
of  F.  S.81 

80  McCue  v.  McCue,  100  Conn  448,          See  also  Seavey  v.  Glass,  315  111 
123  A  914.  611,  146  NE  536. 

8 1  Dowie   v.   Sutton,   227   111   183, 
81  NE  395,  118  AmSt  266. 
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(2)  The  fraud  and  undue  influence  which  would  render  a  will 
invalid  must  be  connected  with  the  execution  of  the  will,  and 
operating  at  the  time  the  will  is  made.    The  fact  that  the  bene- 
ficiaries of  a  will  are  those  by  whom  the  testatrix  was  sur- 
rounded, and  with  whom  she  stood  in  confidential  relations,  at 
the  time  of  the  execution  of  the  will,  or  the  fact  that  the  principal 
beneficiaries  had  for  years  control  of  her  estate,  or  the  fact  that 
the  provisions  of  the  will  were  for  the  benefit  of  such  persons, 
or  may  seem  unreasonable,  are  not  grounds  for  inferring  undue 
influence.    In  this  case,  if  you  believe  from  the  evidence  that  the 
testatrix,  M.  P.,  had  sufficient  mind  and  memory,  at  the  time  of 
the  execution  of  the  will  in  question,  to  know  and  understand 
the  business  in  which  she  was  engaged  at  the  time  she  executed 
the  will,  and  a  recollection  of  the  property  she  meant  to  bequeath, 
and  of  the  persons  to  whom  she  meant  to  bequeath  it,  and  that 
she  executed  the  said  instrument  voluntarily,  and  of  her  own  free 
will,  then  you  should  find  by  your  verdict  that  the  paper  produced 
is  the  will  of  M.  P.82 

(3)  If  you  believe  from  the  evidence  that  prior  to  the  execu- 
tion of  the  will  and  codicil  in  evidence,  the  testator,  W.  H.  G., 
executed  other  wills,  in  which  provision  was  made  for  devoting 
a  substantial  portion  of  testator's  estate  to  charity  and  if  you 
further  believe  that  on  several  occasions  prior  to  the  execution 
of  said  will  and  codicil  testator  had  expressed  to  different  persons 
a  purpose  to  found  a  home  for  old  people,  or  that  he  had  expressed 
a  purpose  to  devote  any  part  of  his  estate  to  charitable  purposes, 
in  arriving  at  your  verdict,  you  have  a  right  to  consider  such 
acts  and  expressions  on  the  part  of  the  testator  as  evidence  upon 
the  issue  of  undue  influence,  together  with  all  of  the  other  facts 
and  circumstances  in  evidence  procuring  the  execution  of  the 
will  and  codicil  in  evidence.83 

Indiana. 

(1).  Advice,  persuasion,  or  entreaty  does  not  constitute  un- 
due influence,  but  undue  influence  that  will  be  sufficient  to  vitiate 
a  will  within  the  meaning  of  the  law  must  be  such  in  every  case 
as  in  some  degree  to  destroy  the  free  agency  of  the  testator 
and  constrain  him  to  do  what  is  against  his  will,  but  what  he  is 
unable  to  refuse  or  too  weak  to  resist. 

*     *     * 

If  you  find  from  the  evidence  in  this  case  that  at  the  time 
M.  L.  T.  executed  the  pretended  will  mentioned  in  the  complaint 
she  was  not  acting  as  her  own  free  agent,  but  was  at  that  time 
under  the  influence  of  W.  H.  D.,  and  that  W.  H.  D.  did  in  fact 

82  Pooler  v.  Cristman,  145  111  405,  83  Teter  v.  Spooner,  305  111  198, 
34  NE  57.  137  NE  129. 
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unduly  influence  said  M.  L.  T.  to  dispose  of  her  property  or  any 
part  of  it  in  a  manner  other  and  different  from  the  way  she 
would  have  disposed  of  it  but  for  this  undue  influence,  then  I 
charge  you  that  said  pretended  will  is  void  and  of  no  force  and 
effect. 


The  burden  rests  upon  plaintiffs  to  prove  by  a  preponderance 
of  evidence  in  this  case  in  order  to  invalidate  the  will  and  the 
codicil  in  suit  on  the  ground  of  undue  influence  or  duress  that  at 
the  time  of  the  (execution  of  both  the  will  and  the  codicil  such 
undue  influence  was  directly  connected  with  their  execution  and 
operated  at  the  time  the  same  were  made.  It  must  be  an  influence 
of  such  compelling  force  as  to  make  it  appear  that  the  testatrix, 
M.  L.  T.,  was  but  the  instrument  by  which  the  mastering  desire 
of  another  was  expressed,  so  that  the  will  in  suit  and  codicil 
thereto  are  not  the  will  and  codicil  of  said  M.  L.  T.,  except  in 
the  sense  that  she  consented  to  put  her  name  to  them  in  the  form 
on  which  they  appear. 

#  #     # 

Although  you  should  find  the  fact  to  be  that  the  original  will 
in  suit  was  executed  on  March  12,  19 — ,  and  that  at  the  time  of 
executing  the  same  said  M.  L.  T.  was  of  unsound  mind  or  was 
acting  under  duress  or  from  undue  influence,  but  you  further 
find  that  on  or  about  May  1,  19 — ,  she  duly  executed  a  codicil 
to  said  former  will  changing  some  of  its  provisions,  and  at  the 
time  of  executing  said  codicil  she  was  free  from  duress  and 
undue  influence  and  was  of  sound  mind,  then  you  are  instructed 
that  the  execution  of  such  codicil  would  be  in  law  a  republication 
and  confirmation  of  the  original  will  and  free  it  from  the  objec- 
tions to  which  it  was  liable  at  its  execution,  and  your  verdict 
should  be  for  defendants.84 

(2)  The  court  instructs  you  that  fraud  and  undue  influence 
are  not  synonymous  terms,  although  undue  influence  is  in  one 
sense  a  species  of  fraud,  and,  while  there  are  sometimes,  perhaps 
usually,  present  elements  of  fraud,  undue  influence  may  exist 
without  any  positive  fraud  being  shown. 

*  *     * 

The  law  recognizes  a  man's  children  and  their  descendants  as 
the  natural  object  of  his  bounty,  and  a  disinheritance  of  such 
children  or  their  descendants  without  any  reason  therefor,  if 
shown,  becomes  part  of  the  evidence  which  the  jury  have  the 
right  to  consider  on  the  question  of  testamentary  capacity.85 

84  Davis  v.  Babb,  190  Ind  173,  85  Workman  v.  Workman,  113  Ind 
125  NE  403.  App  245,  46  NE2d  718. 
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s 

(3)  The  court  instructs  you  in  order  that  a  will  may  be  con- 
sidered as  valid,  the  same  must  be  signed  by  the  testator,  or  by 
'someone  for  him  in  his  or  her  presence,  and  with  his  or  her 
consent,  and  attested  and  subscribed  in  his  or  her  presence,  by 
two  or  more  competent  witnesses,  and  that  at  the  time  of  the 
execution  of  said  will,  the  said  person  so  making  said  will  should 
be  of  lawful  age,  and  of  sound  mind  and  free  from  any  duress 
or  restraint  or  any  undue  influence,  such  as  would  prevent  him 
or  her  from  exercising  his  or  her  free  will  and  wishes,  with  ref- 
erence to  the  disposition  of  his  or  her  property. 

*     *     * 

I  instruct  you  that  in  this  case  it  becomes  your  duty  to  say 
whether  the  alleged  will  and  codicil  of  D.  C.  L.  which  has  been 
introduced  in  evidence  was  executed  while  under  undue  influence. 
In  this  regard  I  instruct  you  that  it  is  your  duty  to  consider  not 
only  the  positive  testimony  of  the  witnesses,  if  any,  in  this 
respect,  but  also  such  inferences  as  flow  naturally  from  such 
established  facts.  I  instruct  you  that  the  exercise  of  undue 
influence  may  be  shown  by  circumstantial  evidence,  and  the 
provisions  of  the  will  and  the  circumstances  attending  its  execu- 
tion may  be  considered  in  this  respect,  along  with  all  other  com- 
petent evidence  in  this  respect  as  stated  by  these  instructions. 

I  further  instruct  you  in  this  regard  that  while  it  is  true,  as 
stated  in  these  instructions,  that  undue  influence,  in  order  ^  to 
make  a  will  void,  must  be  directly  connected  with  its  execution 
and  must  operate  at  the  time  it  is  made.  It  is  also  the  law,  and 
I  so  instruct  you,  that  it  is  not  necessary,  in  order  to  vitiate 
a  will  because  of  undue  influence,  that  the  one  having  the  influ- 
ence over  another  should  be  actually  present  and  exercising  it 
at  the  time  and  place  of  the  preparation  and  execution  of  the 
will.  If  an  undue  influence  previously  acquired  still  persists  at 
the  time  of  the  execution  of  the  will,  so  that  but  for  it  the  will 
would  have  been  different  from  the  one  actually  executed,  then 
if  you  so  find,  such  undue  influence  will  vitiate  said  will.86 

Iowa. 

If  you  find  from  the  evidence  that  the  testator,  D.  R.,  was 
aged  and  of  impaired  mind  and  memory ;  that  although  he  may 
not  have  been  legally  incompetent  to  make  a  will,  yet  the  will 
of  such  a  person  ought  not  to  be  sustained,  unless  it  appears 
that  such  disposition  of  his  property  has  been  fairly  made,  to 
have  emanated  from  a  free  will  without  the  interposition  of 

86  Lavengood   v.   Lavengood,    225  for  error  in  refusing  to  give  the^in- 

Ind  206,  73  NE2d  685.  structions  set  forth  here  at  plaintiff's 

In   the   case   cited,   judgment   on  request, 
verdict  for  defendants  was  reversed 
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others,  and  to  accord  to  intentions  previously  expressed  or  im- 
plied from  family  relations,  and  in  this  case  if  you  find  from  the 
evidence  that  the  testator  was  over  90  years  of  age,  with  im- 
paired mind  and  memory,  and,  although  you  may  find  he  had  suf- 
ficient mental  capacity  to  make  a  will,  yet,  if  from  the1  evidence 
you  believe  that  a  disposition  of  his  property  has  been  made 
which  is  unfair  to  his  legal  representatives;  that  such  disposi- 
tion did  not  emanate  from  a  free  will,  and  is  not  in  accord  with 
the  testator's  previous  intentions,  either  express  or  implied  from 
the  family  relations,  you  will  be  justified  in  finding  that  it  is  not 
the  voluntary  and  free  will  of  the  testator,  and  that  such  will 
was  obtained  by  undue  influence. 

*  *     * 

In  determining  the  question  submitted  to  you  as  to  the  mental 
capacity  of  the  testator  at  the  time  of  the  execution  of  the  will 
in  question,  and  in  determining  the  question  of  undue  influence, 
neither  his  age  nor  the  character  and  extent  of  his  property  is 
to  be  considered  as  evidence  of  incapacity  on  the  testator's  part, 
or  of  undue  influence  on  the  part  of  the  proponents. 

#  *     * 

The  contestants  claim  that  at  the  time  the  will  was  executed 
by  said  D.  R.,  if  the  same  was  executed  by  him,  he  was  of  un- 
sound mind  and  mentally  incapacitated  to  make  a  valid  will, 
and  that  the  same  was  procured  by  fraud  or  undue  influence. 
Now  on  this  question  you  are  instructed  that  the  burden  of 
proof  rests  upon  the  contestants,  and  that  they  must  establish 
this  claim  by  a  preponderance  of  the  evidence  before  they  can 
defeat  the  will  on  these  grounds,  or  either  of  them.  If  the  con- 
testants have  satisfied  you,  as  aforesaid,  that  the  testator  at  the 
time  of  the  making  of  the  will  was  of  unsound  mind ;  that  he  was 
not  in  possession  of  his  mental  faculties  so  as  to  comprehend 
the  effect  and  nature  of  the  instrument,  and  to  be  able  to  make 
disposition  of  his  property  with  understanding  and  reason ;  or  if 
you  find  that  the  instrument  purporting  to  be  the  last  will  of  the 
said  D.  R.  was  caused  to  be  executed  by  fraud  or  undue  influence, 
then  you  should  find  the  instrument  invalid  as  a  will,  and  that 
the  same  is  not  the  last  will  and  testament  of  the  said  D.  R.87 

Kentucky. 

If  the  jury  find  from  the  preponderance  of  the  evidence  that 
any  clause  of  the  paper  purporting  to  be  the  last  will  of  W.  was 
procured  by  the  undue  influence,  as  explained  in  the  second  in- 
struction, of  the  person  or  persons  taking  under  said  clause,  or 

87  Ross  v.   Ross,    140   la  51,   117 
NW  1105, 
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others  acting  in  concert  with  such  person  or  persons,  you  should 
find  that  such  clause  of  said  paper  is  not  the  true  last  will  of  W.88 

Massachusetts. 

(1)  When  it  comes  to  this  second  proposition,  namely,  that 
somebody  must  have  exerted  influence,  if  it  was  exerted  after 
the  making  of  the  will,  it  is  of  no  consequence  here.     It  must 
have  been  exerted  at  or  prior  to  the  making  of  the  will.    If  it  was 
not  then,  it  is  of  no  consequence  to  us.    The  family  quarrels  the 
people  may  have  had  after  are  not  of  any  consequence  except  as 
they  shed  light  on  the  questions,  first,  of  her  mental  condition 
and,  second,  whether  these  people,  Mr.  or  Mrs.  M.,  are  shown  to 
have  actually  exerted  and  attempted  to  exert  influence  over  the 
testatrix  prior  or  at  the  time  of  the  making  of  this  will.     Of 
course  if  they  did  not  exert  it  then,  whatever  they  said  or  did 
afterwards  cannot  affect  the  question  at  all  and  should  be  ex- 
cluded from  your  mind  in  coming  to  your  conclusion. 

It  must  be  proved  by  a  fair  preponderance  of  the  evidence 
that  such  an  exertion  of  influence  was  made.  It  is  not  a  question 
of  guesswork.  It  is  not  a  question  of  conjecture.  It  is  not  a 
question  merely  of  opportunity.  The  mere  opportunity  to  influ- 
ence another  is  not  undue  influence.  For  that  matter  actual 
importunity  is  not  necessarily  undue  influence.  It  is  perfectly 
proper  for  me  to  ask  any  one  of  you  to  remember  me  in  your 
will.  I  have  not  unduly  influenced  you  by  doing  so. 

It  is  only  when  by  some  action  I  have  overcome  or  controlled 
you  and  for  the  time  being  I  have  you  so  far  within  my  grasp 
that  you  do  something  that  your  judgment  does  not  dictate  at 
all,  that  your  will  and  your  judgment  have  parted  company.  It 
is  only  then  that  we  have  undue  influence.89 

(2)  Before  I  close  my  instructions  to  you,  I  want  to  say  and 
make  more  emphatic  the  question  on  which  you  must  be  satisfied 
by  a  fair  preponderance  of  all  the  evidence,  because  in  this  case 
on  these  questions  the  contestant  of  this  will  has  the  burden 
of  satisfying  you.    You  must  be  satisfied  by  a  comparison  of  this 
will  in  all  its  provisions,  and  under  all  the  influences  which  sur- 
rounded Mr.  D.  at  the  time  of  its  making,  that  such  a  will  could 
not  be  the  result  of  his  free  and  uncontrolled  action.90 

Michigan. 

Where  a  person  devises  his  property  to  one  who  is  acting  at 
the  time  as  his  attorney,  either  in  relation  to  the  subject-matter 

88  Wills  v.  Tanner,  13   KyL  741,          9O  Cereghino     v.     Glannone,-    247 
18  SW  166.  Mass  319,  142  NE  153. 

89  McLoughlin    v.    Sheehan,    250 
Mass  132,  145  NE  259. 
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of  the  making  of  the  will,  or  generally,  during  that  time,  such 
devise  is  always  carefully  examined  and  of  itself  raises  a  pre- 
sumption of  undue  influence.  But  this  is  by  no  means  a  con- 
clusive presumption,  it  is  one  that  may  be  overcome  by  evidence. 
It  is  not  necessary  that  that  evidence  shall  in  all  cases  be  a 
positive  denial  of  parties  who  are  personally  acquainted  with  the 
facts,  but  it  must  be  such  evidence  as  will  lead  the  jury  to  believe 
that  no  undue  influence  was  exerted.  And  if  such  evidence  be 
found  from  the  facts  and  circumstances  surrounding  the  making 
of  this  will  as  will  lead  you  to  believe  that  the  will  was  made 
by  the  testatrix  of  her  own  free  will,  uninfluenced  by  any  other 
person,  then  the  fact  that  the  beneficiary  was  her  attorney  would 
not  in  any  way  invalidate  the  will.  That  should  simply  be  taken 
into  consideration,  with  all  the  other  facts,  to  determine  whether 
or  not  the  will  was,  as  a  matter  of  fact,  the  will  of  the  testatrix.9 ' 

Mississippi. 

It  is  not  only  the  duty  of  the  proponent  to  establish  the  testa- 
mentary capacity  of  the  decedent,  but  also  to  establish  that  the 
said  decedent  had  not  been  unduly  influenced  and  was  not  unduly 
influenced  either  in  the  preparation  or  execution  of  the  said 
instrument.  The  proponent  must  not  only  establish  by  a  clear 
preponderance  of  evidence  the  fact  that  the  said  T.  possessed  a 
sound  and  disposing  mind  and  understanding  at  the  time  of  the 
signing  of  the  said  instrument,  but  that  he  knew  the  contents 
thereof,  but  also,  if  and  after  he  shall  have  so  established  the 
existence  of  the  said  testamentary  capacity,  the  said  proponent 
must  furthermore  establish  by  a  clear  preponderance  of  the  evi- 
dence the  additional  fact  that,  notwithstanding  the  fact  that  the 
jury  may  believe  from  a  clear  preponderance  of  evidence  that 
the  said  T.,  at  said  time,  possessed  a  sound  and  disposing  mind, 
memory,  and  understanding,  but  also  that  the  said  T.  was  not 
iii  any  way  unduly  influenced  in  or  about  or  concerning  either 

91  In  re  Bromley's  Estate,  113  sumption  of  undue  influence  arising 
Mich  53,  71  NW  523.  The  higher  from  a  will  being  drafted  by  a  bene- 
court,  in  approving  this  instruction,  ficiary,  or  by  one  in  confidential  re- 
said:  "While  a  bequest  in  favor  of  lations,  may  be  overcome  by  show- 
an  attorney  who  draws  a  will  is  a  ing  that  it  was  executed  freely  and 
circumstance  arousing  suspicion  and  under  circumstances  which  rebut  the 
raises  a  presumption  more  or  less  inference  of  undue  influence;  and, 
strong  that  undue  influence  has  been  where  the  proof  of  execution  is  such 
exerted,  yet,  as  was  very  properly  as  to  convince  the  jury  that  the 
charged,  the  presumption  of  the  in-  testator  was  not  at  the  time  under 
validity  of  a  will  made  by  a  client  to  the  control  of  the  legatee,  it  is  cer- 
her  attorney  may  be  rebutted  by  tainly  not  error  to  at  least  permit 
showing  that  she  made  her  will  after  the  jury  to  draw  the  inference  in 
receiving  independent  legal  advice,  favor  of  the  validity  of  the  will  from 
*  *  *  It  is  also  true  that  the  pre-  the  circumstances." 
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the  preparation  or  execution  of  the  said  instrument  last  afore- 
said. 

*  #     # 

The  ^  law  watches  with  jealousy  the  transactions  between  -a 
physician  and  his  patient;  such  relations  are  confidential  rela- 
tions, and  afford  in  the  eye  of  the  law  an  opportunity  and  a 
temptation  on  the  part  of  the  physician  to  take  advantage 
thereof.  Where  a  physician  writes  a  will  for  his  patient,  which 
provides  for  a  benefit  to  the  physician,  the  law  denominates  such 
act  as  a  matter  of  fact  to  be  a  badge  of  .fraud,  which  must  be 
overcome  by  evidence  of  the  absence  of  undue  influence.  Where 
such  physician  occupies  also  with  respect  to  his  patient  a  position 
of  personal  friendship  and  confidence,  bestowed  upon  him  by  his 
patient,  the  presumption  of  the  law  is  that  such  physician  has 
exercised  over  his  patient  an  undue  influence ;  and  such  presump- 
tion of  law  also  exists  whether  the  relations  of  friendship .  and 
confidence  exist  or  not,  and  such  presumptions  are  of  evidential 
value. 

*  *     * 

« 

The  court  instructs  the  jury,  for  the  proponent,  that,  before 
you  can  find  a  verdict  for  the  contestants  in  this  cause,  you  must 
believe  from  the  evidence  that  either  one  of  two  facts  is  true: 
Either  that  the  alleged  testator,  R.  W.  T.,  was  at  the  time  of 
the  making  and  executing  of  the  said  alleged  last  will  and  testa- 
ment of  unsound  mind  to  that  degree  that  he  was  incapable  of 
understanding  the  alleged  will,  and  did  not  understand  it ;  or  that 
he  was  influenced  unduly  by  the  proponent,  J.  P.  H.,  to  make  the 
said  will,  and  this  undue  influence  must  have  been  so  strong  as 
to  make  the  will  not  the  will  of  the  said  R.  W.  T.,  but  in  fact  the 
will  of  the  said  J.  P.  H.,  forced  upon  the  mind  of  the  said  R.  W.  T. 
by  the  preponderating  and  undue  influence  of  the  said  J.  P.  H. 

*  *     * 

If  the  jury  believe  from  the  evidence  that  the  proponent,  H., 
exercised  any  undue  influence  over  the  testamentary  capacity 
of  decedent,  T.,  at  any  time  before  or  at  the  execution  of  said 
paper,  the  law  presumes  that  such  undue  influence  continued 
up  to  and  at  the  time  of  the  alleged  execution  thereof. 

*  *     * 

The  burden  of  proof  is  upon  the  proponent,  H.,  to  prove  by  a 
clear  preponderance  of  evidence  that  the  paper  in  evidence  was 
not  signed  by  the  decedent,  T.,  because  of  any  undue  influence 
over  the  said  T.  by  the  said  H.,  and  if  they  believe  that  the  said 
proponent  has  not  successfully  carried  said  burden,  or  if  they 
believe  that  the  said  proponent  H.,  has  not  clearly  overcome  the 
presumption  of  undue  influence,  based  on  the  relationship  of  the 
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parties,  prima  facie  existing  in  favor  of  contestants,  that  the  said 
paper  was  signed  by  the  said  T.  because  of  the  exercise  over  him 
of  any  undue  influence  by  the  said  H.,  or  if  they  believe  that 
the  testimony  upon  the  question  of  undue  influence  is  evenly 
balanced,  then  it  is  the  duty  of  the  jury  to  return  a  verdict  for 

the  contestants. 

#  #     # 

In  determining  the  question  of  the  existence  or  nonexistence 
of  undue  influence  operating  upon  the  mind  of  the  said  T.  at 
the  time  of  the  execution  of  the  alleged  paper,  the  jury  should 
take  into  consideration  the  mental  and  physical  condition  of  the 
said  T.  at  and  before  the  alleged  signing  thereof;  that  the  jury 
are  the  sole  judges  as  to  whether  any  undue  influence  was  present 
and  operated  in  any  way  upon  the  mind  of  the  decedent  when 
he  signed  the  said  paper ;  and  in  determining  the  question  of  the 
existence  of  undue  influence  the  jury  may  take  into  consideration 
the  unnaturalness  or  unreasonableness  of  the  said  paper  so 
signed  by  the  said  T.,  that  a  man  weak  and  suffering  from  disease 
may  be  influenced  by  others  who  bear  toward  him  a  positiqji  of 
trust  and  confidence,  and  upon  whom  he  may  be  in  any  way 
Dependent,  if  such  they  believe  to  be  the  facts  from  the  evidence 
in  the  case,  any  sudden  change  of  testamentary  intent  or  dis- 
position, the  failure  to  afford  the  relatives  of  the  said  T.  an 
opportunity  to  see  or  communicate  with  him  before  the  signing 
of  the  said  alleged  instrument,  and  any  and  all  other  facts  in 
evidence  in  the  case  which  the  jury  may  believe  in  any  way 
establishes  the  existence  of  undue  influence.  And  the  court 
further  charges  the  jury  that  if  the  proponent,  H.,  has  not  estab- 
lished to  the  satisfaction  of  the  jury  by  a  clear  preponderance 
of  the  evidence  the  absence  of  all  undue  influence  in  the  writing 
of  the  said  paper,  or  in  the  inserting  therein  of  any  of  the  provi- 
sions found  therein,  or  in  the  bringing  about  of  the  signing  of 
the  said  paper,  or  if  the  evidence  on  said  point  or  points  be 
evenly  balanced,  then  it  is  the  duty  of  the  jury  to  return  a 
verdict  for  the  contestants. 

*  *     * 

Ttie  court  instructs  the  jury,  for  the  proponent,  that  it  is 
competent  for  the  proponent,  J.  P.  H.,  to  testify  as  a  witness  in 
this  cause,  and  that  it  is  also  proper  for  them  to  consider  evi- 
dence of  testamentary  intentions  of  the  alleged  testator,  R.  W.  T., 
by  the  proof  of  declarations  made  by  him  in  reference  to  his 
will,  both  before  and  after  the  execution  thereof ;  and  it  is  for 
the  jury  to  determine  from  this  evidence,  and  the  whole  evidence 
in  the  case,  whether  the  testamentary  intentions  of  the  alleged 
testator  were  at  the  time  of  the  making  of  the  declarations  in 
reference  thereto  by  him  as  stated.  If  they  believe  from  the 
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evidence  that  he  did  make  any  such  declarations,  and  if  from  the 
whole  evidence  the  jury  believe  that  the  intentions  of  the  said 
alleged  testator  were  really  as  declared  by  him  before  he  made 
the  said  alleged  will,  if  they  believe  from  the  evidence  that  he 
made  any  such  declarations,  then  the  jury  may  legitimately  draw 
an  inference  that  when  the  subsequent  will  conformed  to  the  said 
declarations  that  the  intentions  of  the  said  testator  had  continued 
down  to  the  making  of  the  said  will. 

*     *     * 

The  court  instructs  the  jury,  for  the  proponent,  that  even 
though  it  may  appear  to  you  from  the  evidence  that  the  alleged 
last  will  and  testament  of  the  said  R.  W.  T.,  deceased,  is  unreas- 
onable, unnatural,  and  unjust  to  his  family,  or  some  of  them,  or 
however  unreasonable,  unnatural,  or  unjust  you  may  think  the 
will  to  be,  still  you  must  uphold  the  will,  if  notwithstanding  you 
believe  from  the  evidence  that  the  said  R.  W.  T.  had  testamentary 
capacity  and  was  not  unduly  influenced  at  the  time  of  the  execu- 
tion of  the  will.92 

Missouri. 

(1)  If  the  jury  find  from  the  evidence  that  W.  E.  W.  was 
the  son  of  the  testator,  W.  C.  W. ;  that  at  the  time  of  the  making 
of  the  paper  purporting  to  be  his  will  and  for  several  years 
prior  thereto  he  sustained  confidential  and  fiduciary  relations 
toward  his  father,  and  that  he  resided  with  his  father  until 
death,  managed  and  controlled  his  business  affairs,  had  the  close 
and  implicit  confidence  of  his  father;  that  his  father  looked  to 
him  for  advice,  counsel,  and  direction,  was  controlled  by  him 
and  his  judgment  over  and  above  his  own  on  business  matters ; 
and  that  he  is  the  largest  beneficiary  in  said  will,  and  further 
find  that  the  will  in  controversy  is  the  result  of  such  influence 
or  control  of  the  said  W.  E.  W.,  and  not  the  free,  voluntary, 
deliberate  offspring  of  his  own  mind,  you  will  find  that  the  writ- 
ing or  will  in  controversy  is  not  the  will  of  the  said  W.  C.  W.93 

(2)  There  is  no  legal  evidence  in  this  case  tending  to  prove 
that  L.  M.  C.  possessed  any  undue  influence  over  the  mind  of 
E.  K.  H.,  as  the  term  "undue  influence"  is  used  in  the  law,  or 
that  she  exerted  or  exercised  any  undue  influence  upon  him  at 
the  time  when  he  is  alleged  to  have  executed  the  paper  produced 

92  Hitt  v.  Terry,  92  Miss  671,  46  tions  declared  correct  principles,  the 
S  829.  court   had    fully    submitted,    in   the 

93  West  v.  West,  144  Mo  119,  46  above    and    other    instructions,    the 
SW   139.    Certain    instructions    cov-  question   of   undue   influence.   Addi- 
ering  the  same  ground  as  the  above  tional  instructions  could  only  have 
instruction    were    refused.    It    was  confused  the  jury. 

held  that  even  if  the  refused  instruc- 
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as  his  will ;  and  in  arriving  at  your  verdict  you  will  confine  your- 
selves to  the  evidence  bearing  upon  the  question  of  whether  or 
not  E.  K.  H.,  at  the  time  when  he  is  alleged  to  have  executed 
said  paper  as  his  will,  was  of  sound  mind,  as  "sound  mind"  has 
been  defined  in  the  other  instructions.94 

Nebraska. 

Before  influence  becomes  undue  influence  to  vitiate  a  will,  it 
must  be  such  as  to  amount  to  force  and  coercion  destroying  the 
free  agency  of  the  testator.  There  must  be  proof  that  the  will 
was  obtained  by  this  coercion.  It  must  be  shown  that  the  cir- 
cumstances of  its  execution  are  inconsistent  with  any  hypothesis 
but  undue  influence,  which  cannot  be  presumed  but  must  be 
proved  by  the  contestants  and  must  be  proved  by  them  as  having 
been  exercised  in  connection  with  the  will  and  not  with  other 
things. 

*     *     * 

While  the  burden  of  proving  undue  influence  is  upon  the  con- 
testant, yet  if  the  evidence  shows  that  the  person  who  benefits 
materially  by  the  proposed  will  stands  in  a  confidential  or  fiduci- 
ary relation  to  the  testator,  then  the  duty  devolves  upon  the 
person  so  benefited,  to  show  that  said  purported  will  was  not 
signed  by  the  testator  through  undue  influence.95 

North  Dakota. 

The  second  question,  that  is,  as  I  have  heretofore  explained 
to  you,  is :  Was  the  testator,  P.  P.  H.  at  the  time  of  the  making 
of  such  will,  free  from  fraud  or  from  undue  influence?  Did 
the  deceased,  P.  P.  H.,  make  and  execute  the  alleged  will  in  all 
its  provisions  of  his  own  free  will  and  volition  so  that  it  now 
expresses  his  own  wishes  and  intentions,  or  was  he  constrained 
or  coerced  through  the  undue  influence,  restraint,  or  coercion 
of  another  or  others  in  making  his  will  to  act  against  his  own 
desire  and  intention  as  regards  the  disposition  of  his  property 
or  any  part  of  it  ?  Did  he  at  the  time  that  he  signed  the  alleged 
will  and  executed  the  same  know  what  it  contained,  and  did 
he  intend  that  which  the  said  will  did  with  the  property  disposed 
of  by  him  by  means  of  the  will  ? 

Upon  this  second  question  the  burden  is  upon  the  plaintiffs 
and  contestants  to  show  that  the  making  of  the  will  was  obtained 
by  undue  influence  or  that  it  was  made  by  P.  P.  H.  under  a 
misapprehension  and  mistake  as  to  the  contents  of  the  will,  and 
that  he  executed  it  at  the  time  it  was  executed  believing  it  to 
be  other  than  that  which  it  really  was.  In  order  to  defeat  the 

94  Holton  v.  Cochran,  208  Mo  314,  9S  In  re  Noren's  Estate,  119  Neb 
106  SW  1035.  653,  230  NW  495. 
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will  and  to  find  for  the  plaintiffs  and  contestants  in  this  case  it 
must  appear  to  your  satisfaction  by  a  fair  preponderance  of  the 
evidence  that  there  was  such  misapprehension  or  fraud  or  that 
there  was  undue  influence  employed.  To  constitute  undue  influ- 
ence, it  must  appear  to  be  such  influence  or  restraint  as  caused 
the  execution  of  the  will  by  the  decedent  against  his  own  prefer- 
ence or  desire  in  the  matter. 

No  general  rule  can  be  laid  down  as  to  what  constitutes  undue 
influence  in  a  case  of  this  kind  further  than  this :  In  order  to 
make  a  good  will  a  man  must  be  a  free  agent  and  feel  at  liberty 
to  carry  out  his  own  wishes  and  desires,  and  any  restraint,  force, 
or  intimidation  brought  to  bear  upon  the  testator  which  he  has 
not  the  strength  of  mind  or  will  to  overcome,  so  as  to  coerce 
him  against  his  desire  and  purpose  in  the  making  of  the  will  or 
any  of  its  provisions,  is  undue  influence  within  the  meaning  of 
the  law.  Whether  such  undue  influence  existed  in  this  case 
must  be  determined  by  you  gentlemen  from  a  consideration  of 
all  the  evidence  in  the  case  in  view  of  the  law  with  reference 
to  that  matter  which  I  am  laying  down  for  your  guidance.96 

Ohio. 

The  fact  that  the  defendant,  I.  P.,  received  substantial  recog- 
nition in  this  will  and  the  plaintiff  received  no  portion  of  the 
property,  is  not  of  itself  evidence  of  unsoundness  of  mind,  or  of 
undue  influence.  A  person  of  full  age  and  of  sound  mind  and 
not  under  any  restraint,  may  will  his  property  to  whomsoever 
he  desires.  You  will  not  find  this  instrument  not  to  be  the  last 
will  and  testament  of  J.  S.  simply  because  you  may  think  the 
provisions  of  the  will  just  or  unjust,  reasonable  or  unreasonable ; 
but  you  will  consider  all  of  its  provisions,  compare  them  with 
all  the  facts  and  circumstances  with  the  sole  purpose  of  deter- 
mining whether  or  not  at  the  time  he  made  this  will  he  was  of 
sound  mind  and  not  under  any  undue  influence.97 

Rhode  Island. 

Where  a  person  writes  or  prepares  a  will  for  another,  under 
which  the  wife  of  the  writer  takes  a  benefit,  it  is  a  circumstance 
to  be  considered  by  you,  requiring  the  court  and  the  jury  to  be 
vigilant  and  zealous  in  examining  the  evidence  in  support  of 
the  instrument,  and  unless  it  appears  clearly  that  no  advantage 
was  taken  by  the  person  so  writing  a  will,  it  would  be  sufficient 
to  exclude  the  will  from  probate.98 

96  Hultberg  v.   Hultberg,   49   ND  affirming'  verdict  and  judgment  sus- 
761,  193  NW  605.  taining  the  will. 

97  Board  of  Education  v.  Pendle-  9B  McGowan  v.  Court  of  Probate, 
ton,  80   OhApp   249,  75  NE2d   182,  27  HI  394,  62  A  571,  114  AmSt  52. 
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Texas. 

If  you  believe  from  the  evidence  in  this  case  that  at  the  time 
M.  J.  C.  executed  the  paper  dated  September  14,  1910,  purporting 
to  be  her  last  will,  her  mind  was,  either  from  sickness,  age, 
bodily  and  mental  decay,  or  over-weaning  confidence,  subject 
to  the  domination  and  control  of  her  attorney  in  fact  and  busi- 
ness manager,  J.  H.  C.,  or  her  attorney  at  law,  M.  F.,  if  he  was 
her  attorney,  or  both  of  them,  and  that  they  or  either  of  them 
exercised  such  power  and  control  over  her  mind  and  will  in  the 
disposition  of  her  property  by  said  paper  as  to  destroy  her  liberty 
and  free  agency  and  to  cause  such  disposition  of  her  property 
to  be  made  to  suit  the  will  and  wishes  of  said  J.  H.  C.  or  M.  F., 
or  both  of  them,  and  not  her  own  will  and  wishes,  then  and  in 
that  event  also  you  will  find  for  the  contestants." 

Virginia. 

To  make  a  good  will  a  man  must  be  a  free  agent,  but  all  influ- 
ences are  not  unlawful.  Appeals  to  the  affections  or  ties  of 
kindred,  to  gratitude  for  past  services,  or  pity  for  future  destitu- 
tion, or  the  like,  are  all  legitimate,  and  may  be  fairly  urged  on 
a  testator.  On  the  other  hand,  pressure  of  whatever  character, 
if  so  exerted  as  to  overpower  the  volition  without  convincing  the 
judgment,  is  a  species  of  restraint  under  which  no  valid  will  can 
be  made.  Importunity  which  the  testator  has  not  the  will  or 
strength  to  resist,  and  to  which  he  yields  for  peace  and  quiet, 
if  carried  to  a  degree  in  which  the  testator's  judgment,  discre- 
tion, or  wish  is  overruled,  will  constitute  undue  influence,  though 
no  force  is  used  or  threatened.  In  other  words,  his  will  must 
be  the  offspring  of  his  own  volition,  and  not  the  record  of  the 
wishes  and  desires  of  someone  else ;  and  in  considering  whether 
the  testator's  free  volition  had  been  overcome  or  controlled,  the 
jury  must  consider  his  age,  his  physical  and  mental  condition, 
and  all  the  circumstances  surrounding  the  testator. 

#  *     * 

Undue  influence  is  any  means  employed  upon  and  with  the 
testator  by  which,  under  the  circumstances  and  conditions  by 
which  the  testator  was  surrounded,  he  could  not  well  resist,  and 
which  controlled  his  volition  and  induced  him  to  do  what  other- 
wise would  not  have  been  done. 

*  *     * 

When  an  old  man  85  years  old,  of  greatly  impaired  health  and 
enfeebled  mind,  away  from  his  next  of  kin,  and  in  the  custody 
of  persons  of  no  kin,  is  induced  to  make  a  will  giving  to  such 

"Allday   V.    Cage    (TexCivApp), 
148  SW  838. 
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persons  his  entire  estate,  the  law  requires  that  such  persons 
must  clearly  prove  that  the  said  will  was  the  free  and  voluntary 
act  of  the  testator  and  an  intelligent  expression  of  his  wishes 
respecting  the  disposition  of  his  property.1 

§  3194.    Revocation  of  will. 
Iowa. 

The  first  question  for  you  to  determine  is : 

Did  A.  H.  B.  make  a  will,  subsequent  to  the  will  which 
has  been  admitted  in  evidence  in  this  case,  and 
marked  as  Exhibit  A? 

To  aid  you  in  determining  this  question,  you  are  instructed 
that  any  person  of  full  age  and  sound  mind  may  make  a  valid 
will,  and  you  are  instructed  that  the  undisputed  testimony  in 
this  case  shows  that  A.  H.  B.  was  of  full  age  and  of  sound  mind ; 
and  you  are  further  instructed  that  under  the  laws  of  this  state 
a  will  is  an  instrument  executed  by  a  person  of  full  age  and  sound 
mind,  for  the  purpose  of  disposing  of  his  property  after  his 
death,  which  instrument  must  be  signed  by  him  in  the  presence 
of  two  witnesses,  who  must  sign  the  same  as  such  witnesses 
in  his  presence  and  in  the  presence  of  each  other,  and  it  makes 
no  difference  upon  what  part  of  such  instrument  said  witnesses 
may  sign,  so  long  as  they  sign  as  witnesses  as  above  instructed. 
Now,  if  you  should  find  that  the  contestants  have  established 
by  a  preponderance  of  the  evidence  that  the  said  A.  H.  B.,  sub- 
sequent to  the  execution  of  Exhibit  A,  executed  an  instrument  in 
writing  substantially  as  claimed  by  contestants,  disposing  in 
whole  or  in  part  of  his  property,  the  same  being  executed  in 
accordance  with  the  laws,  as  set  out  in  the  instruction,  for  the 
execution  of  a  will,  then  you  will  upon  the  point  find  that  he 
executed  a  valid  will  subsequent  to  the  execution  of  Exhibit  A. 
The  next  question  for  you  to  determine  is : 

Did  said  subsequent  will,  if  any,  contain  a  clause  re- 
voking Exhibit  A? 

In  this  connection  you  are  instructed  that  if  said  will,  if  any, 
contained  a  provision  substantially  as  follows,  "Hereby  revoking 
all  wills  by  me  at  any  time  heretofore  made/'  the  same  would 
constitute  a  sufficient  revocation  of  the  will  introduced  in  evi- 
dence and  marked  as  Exhibit  A.  The  burden  of  proof  is  upon 
contestants  to  establish  by  a  preponderance  of  the  evidence  that 
such  a  clause,  or  one  of  the  same  or  similar  import,  was  con- 
tained in  said  subsequent  will,  if  any,  and,  if  contestants  have 

'  Chappell  v.  Trent,  90  Va  849,  19 
SE  314. 
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not  done  so,  then  you  will  find  for  the  proponent,  and  it  will 
not  be  necessary  for  you  to  consider  the  case  further.2 

Michigan. 

Now  members  of  the  jury,  you  are  instructed  that  there  is  no 
presumption  in  this  case  to  be  considered  by  you  with  reference 
to  the  destruction  of  the  will  in  question.  Where  there  is  testi- 
mony in  the  case  on  the  subject  for  and  against  any  presumption 
that  might  otherwise  exist  disappears,  a  presumption  may  not 
be  weighed  against  evidence.  You  are  to  consider  the  evidence 
offered  on  both  sides  and  determine  from  such  evidence  whether 
J.  K.  did  or  did  not  destroy  his  will  made  on  the  25th  day  of  April, 
19 — ;  that  is  destroyed  with  the  intention  of  revoking  it.3 

Ohio. 

The  statute  of  this  state  provides  that  a  will  may  be  revoked 
by  the  testator  tearing  it  with  the  intention  of  revoking  it.  No 
particular  amount  of  tearing  is  required,  but  the  intention  to 
revoke  the  will  must  exist.  Any  tearing,  if  the  intent  to  revoke 
the  will  exists,  is  sufficient  to  satisfy  the  requirements  of  the 
statute.  And,  if  the  jury  find  by  a  preponderance  of  the  evidence 
that  D.  C.  tore  his  will  with  the  intention  of  revoking  it,  your 
verdict  should  be  that  the  will  offered  in  this  case  is  not  his 
last  will. 

In  order  to  find  that  D.  C.  revoked  his  will,  the  jury  must 
find  from  a  preponderance  of  the  evidence  that  he  tore  it  with 
the  intention  at  the  time  to  revoke  it.  If  he  intended  to  revoke 
it  at  the  time  of  the  tearing,  it  was  then  and  there  finally  re- 
voked, and  no  subsequent  change  of  intention  on  his  part  to 
recognize  or  treat  it  as  his  will  could  have  the  effect  to  restore 
it.  And,  if  the  jury  find  that  he  intended  to  revoke  it  at  the  time 
of  the  tearing,  then  the  verdict  must  be  that  it  is  not  his  last 
will,  notwithstanding  the  jury  also  find  that  at  a  later  date  he 
regarded  or  treated  it  as  his  last  will  and  supposed  that  it  was 
his  last  will.  The  jury  in  considering  the  intention  of  the 
testator  concerning  the  act  in  question  have  the  right  to  take 
into  consideration  his  acts  and  statements  with  reference  to 
any  of  the  particular  clauses  on  the  page  in  question,  either 
before  the  tearing  thereof  or  after,  and  also  have  the  right, 
and  it  is  your  duty,  to  consider  as  bearing  on  the  question  of 
intent  the  fact,  if  you  so  find  from  the  evidence,  that  the 
testator  saw  the  will  with  the  torn  clauses  inserted  and  pasted 
in  where  they  originally  were,  and  considered  the  document  as 
his  will  and  had  under  consideration  the  question  of  revoking 

2  In  re  Brown's  Will,  143  la  649,  3  In  re  Kanera's  Estate,  334  Mich 
120  NW  667.  461,  54  NW2d  718. 
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one  of  said  torn  clauses  by  a  new  codicil.  But  the  jury  are  in- 
structed that  such  facts  are  to  be  considered  only  as  bearing 
upon  the  intention  of  the  testator  at  the  time  the  tearing  was 
done.4 

Tennessee. 

At  the  request  of  the  contestant,  you  are  further  instructed 
that  when  a  will  is  traced  into  the  testator's  possession,  and  at 
his  death  either  cannot  be  found,  or  is  found  mutilated,  canceled 
or  defaced,  the  presumption  in  the  absence  of  circumstances 
tending  to  show  a  contrary  conclusion,  is  that  the  testator  de- 
stroyed it  with  the  intention  to  revoke  the  same. 


At  the  request  of  the  contestant,  you  are  further  instructed 
that  he  who  seeks  to  establish  a  destroyed  will  assumes  the  bur- 
den of  overcoming  this  presumption  by  adequate  proof  and  it 
is  not  sufficient  for  him  to  show  that  persons  interested  in  estab- 
lishing intestacy  had  an  opportunity  to  destroy  the  will.  He 
must  go  further  and  show  by  facts  and  circumstances  that  the 
will  was  actually  fraudulently  or  accidentally  destroyed  against 
and  not  in  accordance  with  the  wishes  and  intentions  of  the 
testator.  The  will  moreover  need  not  have  been  in  the  exclusive 
custody  of  the  testator  in  order  for  this  presumption  to  prevail. 
Even  if  it  appears  that  the  will  was  in  a  repository  accessible 
to  the  testator  and  another  person  it  will  be  presumed  that  the 
destruction  of  the  will  was  done  by  the  testator  with  intent  to 
revoke.5 

§  3195.     Effect  of  decision  of  another  court  concerning  execution 
and  validity  of  will. 

Alabama. 

Inasmuch  as  the  will  involved  in  this  proceeding  was  duly 
probated  in  the  probate  court,  the  burden  of  proof  to  establish 
the  mental  incapacity  of  the  testator  is  on  the  contestants ;  and 
this  presumption  of  capacity  induced  by  the  probate  in  the  other 
court  is  overcome  if  you  are  reasonably  satisfied  from  the  evi- 
dence that  at  the  time  of  the  execution  of  the  will  the  testator, 
C.  D.,  did  not  have  mind  and  memory  enough  to  understand 
his  property,  the  objects  of  his  bounty,  and  to  know  the  nature 
of  the  testamentary  act.6 

4  Coghlin  v.  Coghlin,  79  OhSt  71,  6  Dersis  v.  Dersis,  210  Ala  308, 
85  NE  1058.  98  S  27. 

8  Briscoe  v.  Allison,  200  Tenn  115, 
290  SW2d  864. 
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Indiana. 

If  the  plaintiffs  in  this  cause  have  proved  by  a  fair  prepon- 
derance of  the  evidence  the  charge  that  J.  R.  had  not  sufficient 
mental  capacity  to  execute  the  will  and  codicil  in  suit,  at  the 
respective  times  that  he  executed  the  same,  then  such  will 
and  codicil  would  be  invalid  in  law,  and  you  should  so  find. 
If  such  proof  has  been  made,  the  fact,  if  it  be  a  fact,  that  the 
will  and  codicil  has  beeii  heretofore  probated  in  the  Warren 
Circuit  Court,  would  not  uphold  the  will  and  codicil  or  render 
them  valid.  I  instruct  you  that  the  record  of  the  probate  of  the 
will  and  codicil  in  question  cannot  be  considered  by  you  as  evi- 
dence tending  to  prove  the  sanity  of  the  testator,  J,  R.,  at 
the  time  of  the  execution  of  said  will  and  codicil.7 

Ohio. 

(1)  Where  a  will  has  been  probated  by  the  probate  court  as 
in  this  case,  the  fact  is  prima  facie  evidence  of  the  due  attesta- 
tion, execution,  and  validity  of  the  will,  and  the  duty  therefore 
devolves  upon  the  plaintiff  in  this  case  to  prove  to  you  by  the 
preponderance  of  the  weight  of  the  evidence,  that  is  to  say,  the 
greater  weight  of  the  evidence,  that  the  alleged  will  is  not  the 
last  will  and  testament  of  S.  J.  L.    That  is,  the  burden  of  proving 
the  probabilities  by  evidence  is  upon  the  shoulders  of  the  con- 
testant, R.  W.,  after  the  defendants  have  offered  the  will  and 
record  of  its  probate  in  evidence. 

If  you  find  by  the  greater  weight  of  the  evidence  that  this 
instrument  was  not  executed  in  conformity  to  the  requirement 
which  I  have  heretofore  outlined  to  you,  it  would  be  your  duty 
to  return  a  verdict  for  the  plaintiff  and  against  the  validity  of 
the  will.8 

(2)  I  have  already  explained  to  you  the  burden  of  proof  is 
upon  the  plaintiff  to  show  that  this  is  not  the  last  will  of  the 
said  C.  M.  K.,  deceased,  and  that  the  prima  facie  case  arising 
from  the  probate  of  the  will  and  the  other  evidence  given  in 
its  favor  must  be  overcome  by  a  preponderance  of  the  evidence.9 

(3)  The  recitations  in  the  journal  entry,  which  is  the  order 
of  probate,  will  have  no  effect  in  this  case ;  it  is  merely  the  part 
that  admits  the  will  to  probate  that  makes  a  prima  facie  case, 
and  the  other  matters  have  nothing  to  do  with  this  case,  and 
the  jury  should  not  consider  it.     The  fact  it  is  admitted  to 
probate,  whether  correctly  or  incorrectly,  raises  a  prima  facie 
case  as  to  the  validity  of  the  will,  and  the  jury  will  take  it  for 
that  purpose,  and  for  that  purpose  only.10 

7  Van  Meter  v.  Ritenour,  193  Ind  9  Kennedy   v.  Walcutt,    118   OhSt 
615,  141  NE  329.  442,  161  NE  336. 

8  West  v.  Lucas,   106   OhSt  255,  «°Scholl   v.    Sterkel,    46    OhApp 
139  NE  859.  389,  189  NE  15. 
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§  3196.    Title  taken  by  devisee. 

M.  C.  acquired  by  the  will  of  C.  the  absolute  title  to  all  prop- 
erty devised  to  her  thereby,  and  full  power  to  dispose  of  the 
same  as  she  pleased,  and  the  said  right  is  not  affected  by  any- 
thing the  said  C.  may  have  said  in  regard  to  his  said  will,  either 
before  or  after  its  execution;  and  the  jury  will  disregard  all 
evidence  tending  to  show  that  what  C.  said  in  reference  to  said 
will,  or  to  making  it,  or  as  to  his  desire  as  to  what  she  should 
do  with  the  property. ' ' 

i  f  McFadin    v.    Catron,    120    Mo 
252,  25  SW  506. 


CHAPTER  181 
WORK  AND  LABOR 

Section  Section 

3200.  Implied  agreement  to  pay  for     3202.    Reasonable  value  of  work. 

services.  3203.    Abandonment  of  work, 

3201.  Direction   or  request  of   de- 

fendant. 

§  3200.    Implied  agreement  to  pay  for  services. 

The  burden  is  not  on  the  plaintiff  to  prove  that  there  was  a 
specific  agreement  in  relation  thereto  in  the  original  instance, 
but  the  law  implies  an  agreement  to  pay  for  services  rendered. f 

§  320L    Direction  or  request  of  defendant. 
Kentucky. 

It  is  admitted  by  the  defendants  in  their  answer  that  the  plain- 
tiff furnished  the  material  and  performed  labor  on  tin  work, 

for  painting  and  pointing  the  front  of  the  house  for  $ ,  and 

for  shoring  the  front  of  the  house  $ ,  and  the  court  now 

instructs  you  to  find  for  the  plaintiff  the  said  sum  of  $ .  And 

the  court  further  instructs  you  that  if  you  shall  believe  from 
the  evidence  in  this  case  that  under  the  direction  of  the  defend- 
ants, or  at  the  special  instance  and  request  of  the  defendants, 
the  plaintiff  furnished  the  material  and  performed  the  labor 
in  shoring  up  the  joists  of  the  house,  then  you  will  find  for 

the  plaintiff  such  additional  sum,  not  exceeding  $ ,  as  you 

may  believe  from  the  evidence  in  this  case  would  be  a  fair  and 
reasonable  compensation  for  furnishing  said  material  and  per- 
forming said  labor. 

But,  unless  you  shall  believe  from  the  evidence  that  plaintiff 
furnished  the  material  and  performed  the  labor  in  shoring  up 
said  joists  under  the  direction  of  the  defendants,  or  at  their 
special  instance  and  request,  then  the  law  is  for  the  defendants 
as  to  the  said  $ ,  and  you  will  so  find.2 

Texas. 

If  you  believe  from  the  evidence  that  the  plaintiff  did  the 
work  for  Tarrant  County  as  alleged  in  his  petition,  and  expended 
the  money  mentioned  in  his  petition  in  and  about  doing  said 

1  La  Free  v.  Be  Pew's  Estate,  219  2  Weikel  v.  Weil,  33  KyL  958,  111 
Mich  612,  189  NW  36.  SW  705. 
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work,  and  that  the  same  was  reasonably  and  necessarily  ex- 
pended, and  that  he  did  such  work  at  the  request  of  the  com- 
missioners' court  of  said  county,  or  at  the  request  of  the  county 
judge  of  Tarrant  County,  acting  for  said  court,  then  you  are 
charged  to  return  a  verdict  for  the  plaintiff  for  what  such  work 
was  reasonably  worth,  and  the  amount  of  said  money  so  ex- 
pended, unless  you  find  from  the  evidence  that  neither  plaintiff 
nor  defendant,  Tarrant  County,  through  the  commissioners' 
court,  expected,  at  the  time  plaintiff  began  work,  that  plaintiff 
would  be  paid  for  the  same.3 

§  3202.    Reasonable  value  of  work. 

The  court  charges  you  that  the  reasonable  value  of  the  serv- 
ices rendered,  if  not  fixed  by  contract,  would  be  of  or  the  amount 
that  is  generally  charged  by  certified  public  accountants  for  the 
same  or  like  services  in  the  same  community  and  under  the  same 
or  similar  circumstances  as  exist  in  the  case  now  on  trial.4 

§  3203.    Abandonment  of  work. 

The  plaintiff  admits  that  he  quit  said  work  before  it  was 
completed,  but  claims  that  under  his  contract  with  the  defend- 
ant, the  defendant  was  to  pay  him  every  two  weeks  while  said 
work  was  in  progress  upon  estimates  to  be  made  by  the  city 
engineer  of  Creston,  and  that  the  defendant  failed  to  have  such 
estimates  made,  and  failed  to  pay  plaintiff  any  money  thereon, 
and  that  because  of  such  failure  on  the  part  of  defendant,  the 
plaintiff  was  compelled  to  abandon  such  work  before  its  com- 
pletion. 

The  burden  is  upon  the  plaintiff  to  prove  by  a  preponderance 
of  the  evidence  that  the  defendant  agreed  to  have  such  esti- 
mates made  every  two  weeks  and  to  make  payment  thereon,  and 
that  the  defendant  failed  to  have  any  estimate  made  on  said  work 
or  to  pay  plaintiff  therefor.  If  you  so  find  from  the  evidence, 
then  plaintiff  would  be  justified  in  abandoning  said  work,  and 
would  not  be  liable  in  damages  to  the  defendant  for  any  failure 
to  complete  said  contract.5 

3  Browning  v.  Tarrant,  50  TexCiv  «  Goben   v.    Des   Moines    Asphalt 
App  619,  111  SW  748.  Paving  Co.,  208   la   1113,  224  NW 

4  Noble  v.  Hunt,  95  GaApp  804,  785. 
99  SE2d  345. 
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§  3210.    Nature  and  extent  of  injuries  generally. 
Maryland. 

The  jury  are  instructed,  at  the  request  of  the  claimant,  that 
if  you  find  from  the  evidence  in  this  case  that  A.  J.  H.  died  on 
or  about  May  26,  19 — ,  and  that  his  said  death  was  due  to 
accidental  injuries  received  by  him  on  or  about  March  4,  19 — , 
arising  out  of  and  in  the  course  of  his  employment  by  S.  and 
Company,  one  of  the  defendants  in  this  case,  then  the  verdict 
of  the  jury  must  be  in  favor  of  the  claimant.1 

New  Mexico. 

(1)  "Total  disability"  may  be  said  to  exist  when  under  all  of 
the  facts  and  circumstances  from  a  preponderance  of  the  evidence 
that  the  plaintiff  is  unable  by  reason  of  his  accidental  injury  to 
obtain  and  retain  gainful  employment. 

"Partial  disability"  means  partial  impairment  of  earning  ca- 
pacity, and  you  are  to  take  into  consideration  the  evidence  bearing 
upon  the  activities  of  the  plaintiff,  his  age,  education,  training 
and  general  physical  and  mental  capacity  and  adaptability,  and 
from  the  evidence  in  the  case  determine  a  just  and  fair  percent- 
age of  impairment  of  the  plaintiff's  ability  to  obtain  and  retain 
gainful  employment.2 

(2)  "Total  disability"  within  the  meaning  of  that  term  as 
used  in  the  Workmen's  Compensation  Act,  does  not  mean  abso- 
lute helplessness  or  inability  to  do  any  kind  of  work  whatever. 
If,  by  reason  of  the  injury,  an  employee  is  so  disqualified  from 
performing  the  usual  tasks  of  a  workman  that  he  is  unable  to 
procure  and  retain  employment  and  is  unable  to  pursue  his  cus- 
tomary employment,  or  work  of  the  same  general  character,  he 

1  Stewart  &  Co.  v.  Howell,  136  2  Seay  v.  Lea  County  Sand  & 
Md  423,  110  A  899.  Gravel  Co.,  60  NM  399,  292  P2d  93. 
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is  "totally  disabled"  within  the  meaning  of  that  term  as  used  in 
our  Workmen's  Compensation  Act, 

Total  disability  has  been  defined  as  a  disability  where,  by 
reason  of  the  injury,  an  employee  is  so  disqualified  from  perform- 
ing the  usual  tasks  of  a  workman  that  he  is  unable  to  procure 
and  retain  employment  of  work  of  the  same  general  character ; 
i.e.,  for  all  practical  purposes,  disabled  from  competing  for  re- 
munerative employment  in  any  general  field  of  endeavor  in  which 
he  could  engage. 

A  partial  permanent  disability  is  a  disability  which  is  partial 
in  character  but  permanent  in  quality.  In  the  event  you  are  con- 
vinced by  the  preponderance  of  the  evidence  that  the  claimant 
was  partially  but  permanently  disabled  as  a  result  of  his  injury, 
then  you  must  determine  the  extent  of  such  disability  as  the 
compensation  to  which  he  would  be  entitled  would  be  measured 
by  the  extent  of  his  disability.3 

Oregon. 

You  are  instructed  that  at  the  time  of  the  accident  involved 
in  this  case  the  defendant  J.  was  an  employer  covered  by  the 
Workmen's  Compensation  Act  of  the  state  of  Oregon. 

You  are  instructed  that  if  you  find  by  a  preponderance  of  the 
evidence  that  the  plaintiff's  injuries,  if  any,  were  sustained  by 
the  plaintiff  in  an  accident  arising  out  of  and  in  the  course  of 
plaintiff's  employment  by  the  defendant,  then  your  answer  to  the 
special  verdict  would  be  "Yes",  because  under  stich  circumstances 
the  plaintiff  had  a  right  to  compensation  under  the  Oregon  Work- 
men's Compensation  Act.  Otherwise,  if  you  do  not  find  that 
plaintiff's  injuries  arose  out  of  an  accident  arising  out  of  and 
in  the  course  of  his  employment  by  defendant,  your  answer  would 
be  "No." 

*     *     * 

I  instruct  you  that  in  order  for  the  defendant  and  the  State 
Industrial  Accident  Commission  to  prevail  in  this  case  he  and  it 
must  prove  by  a  preponderance  of  satisfactory  evidence  that 
plaintiff's  injuries  both  arose  out  of  his  employment  and  also 
in  the  course  of  his  employment,  and  that  proof  of  both  must 
concur  in  time  and  place. 

In  this  connection  I  instruct  you  that  the  phrase  "arise  out 
of"  his  employment  means  the  injuries  have  arisen  out  of  the 
nature,  conditions,  obligations  of  employment  within  the  con- 
templation of  the  employer  and  employee,  and  incidents  to  that 
employment. 

3  Saavedra  v.  Albuquerque,  65  NM 
379,  338  P2d  110. 
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I  further  instruct  you  that  the  phrase  "in  the  course  of" 
refers  to  the  time,  place,  and  circumstances  under  which  the  ac- 
cident took  place. 

In  answering  the  question  submitted  to  you,  you  will  consider 
the  time  of  the  injury,  its  place,  the  duties  of  the  employee, 
the  relation  between  the  trip  in  question  and  the  employment, 
any  benefits  to  the  employer  by  the  employee's  attendance  at  the 
meeting  in  question,  the  method  of  payment,  whether  at  the 
time  of  the  injury  the  workman  was  discharging  some  special 
service  incidental  to  the  nature  of  his  employment  in  the  interest 
of  his  employer,  the  invitation  or  request,  the  nature  of  the 
meeting,  its  purpose,  and  any  and  all  other  factors  supported  by 
any  evidence  in  this  case  bearing  upon  the  question.4 

Texas. 

Do  you  find  from  the  preponderance  of  the  evidence  that  said 
injury,  if  any,  resulted  in  the  total  or  partial  incapacity  of  the 
defendant  to  perform  labor?  Answer  total  or  partial  as  you 
find  the  facts  to  be. 

You  will  be  governed  in  answering  the  above  question  by  the 
following  definition:  The  phrase  "total  incapacity"  as  used  in 
the  Workmen's  Compensation  Law  does  not  imply  an  absolute 
disability  to  perform  any  kind  of  labor.  But  a  person  disquali- 
fied from  performing  the  usual  tasks  of  a  workman  in  such  a  way 
as  to  enable  him  to  procure  and  retain  employment  is  ordinarily 
regarded  as  totally  incapacitated.5 

§  3211.    Wilful  misconduct  under  the  act. 

The  court  charges  the  jury  that  conscious  or  intentional  viola- 
tion as  contradistinguished  from  inadvertent,  unconscious,  or 
involuntary  violation  of  a  reasonable  rule  of  conduct  of  the  em- 
ployer, of  which  rule  the  employee  had  knowledge,  and  as  to 
which  obedience  is  not  discretionary,  is  wilful  misconduct  within 
the  meaning  of  the  Workmen's  Compensation  Act. 

*     *     * 

The  conscious  or  intentional  violation  of  a  known  reasonable 
rule,  which  constitutes  wilful  misconduct,  is  the  conscious  or 
intentional  doing  of  an  act  which  violates  the  rule,  and  "con- 
scious or  intentional"  violation  does  not  mean  that  the  employee 
must  be  thinking  of  breaking  the  rule  at  the  time  the  act  is 
done,  but  does  mean  that  the  employee  must  consciously  or  inten- 

4  Ramseth  v.  Mayc'ock,  209  Ore  66,          See   also   Maryland   Casualty   Co. 
304  P2d  415.  v.   Rogers    (TexCivApp),   86    SW2d 

5  Maryland  Casualty  Co.  v.  Bry-  867. 
ant  (TexCivApp),  84  SW2d  492. 
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tionally  do  the  act  which  is  in  violation  of  the  rule ;  consciously 
or  intentionally  doing  such  act,  he  is  guilty  of  wilful  miscon- 
duct.6 

§  3212.     Where  injured  person  already  afflicted. 
Maryland. 

The  jury  are  instructed  at  the  request  of  the  claimant,  that 
if  they  shall  find  from  the  evidence  in  this  case  that  A.  J.  H., 
while  in  the  employ  of  S.  and  Company,  one  of  the  defendants  in 
this  case,  received  injuries  on  or  about  March  4,  19 — ,  arising 
out  of  and  in  the  course  of  his  said  employment,  and  that  said 
injuries  produced  or  caused  a  rupture  of  the  aorta  or  large  blood 
vessel  leading  from  the  heart  resulting  in  his  death  on  or  about 
May  26,  19—,  if  the  jury  shall  so  find,  then  the  verdict  of  the 
jury  must  be  in  favor  of  the  claimant,  even  though  the  jury 
may  believe  from  the  evidence  in  this  case  that  said  A.  J.  H. 
was  suffering  prior  to  and  at  the  time  of  receiving  said  injuries 
with  an  aneurism  or  weakened  condition  of  said  blood  vessel.7 

New  Mexico. 

In  your  consideration  of  whether  or  not  plaintiff  is  suffering 
from  a  disability  caused  by  accident  arising  out  of  and  in  the 
course  of  his  employment  and  in  your  consideration  of  the  extent 
of  such  disability,  if  any  is  shown,  the  burden  is  upon  the  plain- 
tiff to  show  by  a  preponderance  of  the  evidence  that  such  disa- 
bility, if  any,  is  the  direct  and  proximate  result  of  an  accidental 
injury  sustained  in  the  course  of  his  employment  or  is  the  result 
of  the  material  aggravation  of  a  pre-existing  infirmity  as  the 
result  of  an  accidental  injury  sustained  in  the  course  of  his 
employment.  You  are,  therefore  instructed  that  in.  considering 
the  award  to  be  made  to  the  plaintiff,  if  any,  you  should  dis- 
regard any  pre-existing  infirmity  of  plaintiff,  if  any,  except  to 
the  extent  that  you  may  find  such  pre-existing  infirmity  has  been 
aggravated  and  brought  to  light  by  an  accidental  injury  sus- 
tained in  the  course  of  his  employment.  If  you  find  that  there 
was  a  pre-existing  infirmity  and  that  by  reason  of  an  accidental 
injury  sustained  in  the  course  of  his  employment  the  pre-existing 
infirmity  was  materially  aggravated  and  brought  to  light  by  an 
accidental  injury  sustained  in  the  course  of  his  employment, 
you  may  award  plaintiff  the  disability,  if  any,  now  shown  to 
exist.8 

6  Sloss-Sheffield  Steel  &  Iron  Co.          8  Seay    v.    Lea    County    Sand    & 
v.  Greer,  216  Ala  267,  113  S  271.  Gravel  Co.,  60  NM  399,  292  P2d  93. 

7  Stewart   &   Co.   v.   Howell,    136 
Md  423,  110  A  899. 
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Ohio. 

(1)  Defendant  requests  that  the  court  charge  the  jury  that 
not  only  must  the  injury  arise  out  of  and  be  connected  with  the 
employment,  but  that  the  death  must  appear  to  be  proximate 
result  of  the  injury,  or  if  there  was  acceleration  of  death,  that 
the  acceleration  must  be  the  proximate  result  of  the  injury.9 

(2)  If  you  find  that  the  plaintiff  was  an  employee  of  the 
M.  R.  Company  on  October  13,  19 — ,  and  while  engaged  in  the 
ordinary  duties  of  his  employment  suffered  an  injury  to  his 
heart,  which  was  the  immediate  cause  of  his  disability,  such  an 
injury  must  be  considered  by  you  as  one  sustained  in  the  course 
of  his  employment,  and  the  plaintiff  is  entitled  to  the  benefits 
of  the  compensation  law  even  though  prior  to  and  at  the  time 
he  was  suffering  from  heart  disease  which  probably  would  have 
caused  his  disability  in  the  future. 

*  *     * 

If  you  find  from  the  facts  and  circumstances  in  evidence,  and 
by  a  preponderance  thereof,  that  the  injury  sustained  by  the 
deceased  on  September  7,  19 — ,  and  characterized  as  a  hernia, 
aggravated  and  accelerated,  activated  the  pre-existing  disease  or 
pre-existing  physical  condition  of  the  decedent,  directly  or  proxi- 
mately  caused  such  aggravation  or  acceleration,  if  such  you  find, 
and  that  the  aggravation  or  acceleration,  if  any  you  find,  directly 
and  proximately  resulted  in  the  death  of  the  decedent,  then  in 
such  event  your  verdict  should  be  for  the  plaintiff. 

#  *     # 

If  this  man,  while  in  the  course  of  his  employment,  by  virtue 
of  his  employment,  acquired  a  coughing  spell,  and  if,  as  a  con- 
sequence of  this  coughing  spell,  a  rupture  occurred,  while  he 
was  engaged  in  his  employment,  working  for  his  employer,  and 
as  a  consequence  of  this  rupture  caused  by  this  coughing  spell 
he  was  hurt  and  injured,  he  would  be  entitled  to  recover  at  your 
hands.  On  the  other  hand,  if  this  plaintiff  had  his  rupture 
before,  and  if  this  coughing  spell  came  about  not  because  of  his 
employment,  but  through  other,  natural  causes,  in  other  words, 
if  the  fact  of  his  employment  had  nothing  whatever  to  do  with 
the  injury,  he  would  not  be  entitled  to  recover  at  your  hands. 
I  say  if  the  plaintiff  received  the  injuries  while  in  the  course  of 
and  arising  out  of  his  employment  which  resulted  in  the  disa- 
bility complained  of,  he  would  be  entitled  to  recover  in  this 
case.  On  the  other  hand,  if  it  be  a  fact  that  he  received  injuries 
not  in  the  course  of  his  employment,  or  arising  out  of  his  em- 
ployment, or  that  he  is  disabled  because  of  injuries  which  he 

9  Weaver  v.  Industrial  Comm.,  125 
OhSt  465,  181  NE  894. 
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did  not  receive  in  the  course  of  his  employment,  or  which  did 
not  arise  out  of  his  employment,  then  he  would  not  be  entitled 
to  recover  in  this  case.10 

§  3213.    Action  against  wrong-doer  where  compensation  already 

received  by  plaintiff. 
Indiana. 

The  fact,  if  you  find  it  to  be  a  fact,  that  the  plaintiff  has 
made  an  adjustment  of  compensation  under  the  Workmen's  Com- 
pensation Act  of  the  state  of  Illinois,  or  that  he  received  payment 
of  compensation,  will  not  in  and  of  itself  operate  as  a  bar  or 
defense  to  this  cause  of  action,  and  in  the  event  you  find  from 
the  evidence  and  from  the  instructions  of  the  court  that  plaintiff 
is  entitled  to  recover  in  this  cause,  you  should  not  consider  such 
fact  in  fixing  the  amount  he  is  entitled  to  recover.1 ' 

Massachusetts. 

Applying  the  law  to  this  case,  you  have  before  you  the  fact 
that  this  plaintiff  has  accepted  and  received  compensation  under 
the  Workmen's  Compensation  Act.  Therefore  he  is  barred  from 
proceeding  to  collect  against  the  defendant  in  this  case;  save 
only  for  the  provision  that  in  case  compensation  is  paid,  as  it 
has  been  in  this  case,  then  the  insurer  which  in  this  case  is  the 
city  of  Springfield  may  bring  an  action  in  the  name  of  this 
plaintiff  against  this  defendant;  and  if  it  recovers,  or  if  the 
plaintiff  in  this  action  recovers  an  amount  in  excess  of  what  it  is 
required  to  pay  as  compensation,  then  four-fifths  of  that  excess 
is  payable  to  the  plaintiff  in  this  case  in  addition  to  any  compen- 
sation which  he  would  receive  under  the  Workmen's  Compensa- 
tion Act.  And  in  this  case,  for  the  purpose  of  the  record,  by 
admission  in  open  court  and  by  offer  of  proof,  it  is  before  us 
that  compensation  has  been  paid  by  the  city  of  Springfield,  and 
that  the  city  of  Springfield  is  the  principal  beneficiary  in  this 
action;  and  that  while  the  action  is  in  the  name  of  the  injured 
workman,  and  brought  against  the  defendant  as  the  party  liable, 
nevertheless  the  benefit  primarily  goes  to  the  city  of  Springfield 
and  then,  by  operation  of  provision  of  law,  four-fifths  of  any  sur- 
plus over  and  above  what  the  city  pays  out  is  distributed  to 
the  plaintiff  in  the  event  of  recovery  in  this  action. §  2 

Ohio. 

In  both  of  the  separate  answers  of  the  defendants  appear  what 
they  call  a  "second  defense."  It  alleges  that  the  plaintiff  has 

1  °  Industrial  Comm.  v.  Betleyoun,  ' 2  Murray  v.  Rossmeisl,  284  Mass 
31  OhApp  430,  166  NE  380.  263,  187  NE  622. 

1  '  Setzer  v.  Alger,  Superior  Court, 
Lake  County,  Indiana,  No.  1254. 
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applied  to  and  received  from  the  industrial  commission  of  Ohio 
workmen's  compensation  for  his  injuries,  and  this  is  admitted  by 
the  plaintiff.  The  legal  effect  of  this  relieves  these  defendants 
from  any  liability  to  plaintiff  for  more  negligence  on  their  part, 
but  it  does  not  relieve  them  from  damages  to  plaintiff  resulting 
from  injuries  inflicted  upon  him  by  the  wilful  or  wanton  conduct 
of  either  or  both  of  them,  hence  the  distinction  you  must  make 
between  "negligence"  and  "wilful  or  wanton  conduct"  as  I  have 
explained  it  to  you.  And  if  the  conduct  of  either  or  both  was 
wilful  or  wanton,  awards  to  the  plaintiff  from  the  Workmen's 
Compensation  Fund  are  not  to  be  credited  to  the  defendant,  nor 
do  such  awards  relieve  or  reduce  the  damages  plaintiff  is  entitled 
to  receive.  In  other  words  if  his  injuries  and  damage  were 
caused  by  wilful  or  wanton  conduct  on  the  part  of  either  or 
both  defendants,  he  is  entitled  to  full  compensation  for  his 
injuries,  regardless  of  the  workmen's  compensation  he  has 
received  from  the  industrial  commission.13 

Wisconsin. 

Some  reference  was  made  on  the  trial  to  proceedings  had  on 
plaintiff's  behalf  before  the  industrial  commission  of  Wisconsin, 
from  which  it  may  be  inferred  that  he  has  received  some  com- 
pensation for  his  injuries  from  his  employer.  I  want  the  jury  to 
bear  in  mind  that  it  is  quite  immaterial  to  your  verdict  in  this 
case  whether  the  plaintiff  has  or  has  not  received  any  such 
compensation.  The  receipt  of  such  compensation  by  him  cannot 
in  any  manner  affect  his  right,  if  he  has  a  right,  to  have  a  verdict 
in  this  action,  for  all  damages  which  he  actually  suffered,  if  any, 
because  of  failure  of  defendant  to  use  due  skill  and  care. !  4 

§  3214.    Dependency. 

The  issue,  and  the  sole  issue,  in  this  case  is,  was  the  plaintiff, 
B.  B.,  at  the  time  of  the  death  of  his  father,  C.  B.,  dependent  in 
whole  or  in  part  upon  his  father?  If  he  was,  he  is  entitled 
to  a  verdict  finding  that  he  has  a  right  to  share  in  the  work- 
men's compensation  fund,  but  if  he  was  not,  your  verdict  must 
be  that  he  is  not  entitled  to  share  in  the  Workmen's  Compen- 
sation Fund. 

The  burden  of  proof  is  on  the  plaintiff  to  prove  by  a  preponder- 
ance of  the  evidence  that  he  was  at  the  time  of  his  father's  death, 
on  March  15, 19 — ,  dependent  in  whole  or  in  part  upon  his  father, 
and,  therefore,  entitled  to  share  in  the  Workmen's  Compensation 
Fund.  If  he  does  not  sustain  that  by  a  preponderance  of  the 

1 3  Reed  v.  Sweet,  Common  Pleas  • 4  Donnelly  v.  Packard,  Circuit 
Court,  Huron  County,  Ohio,  No.  Court,  Oneida  County,  Wisconsin; 
14915.  see  175  Wis  308,  185  NW  164. 
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evidence,  then,  he  is  not  entitled  to  a  verdict,  and  unless  he  does 
so  your  verdict  must  be  for  the  defendant. 

[The  court  then  defines  preponderance  of  evidence.] 
Now,  if  you  find  from  the  preponderance  of  the  evidence  that 
the  plaintiff  was  in  fact  supported  in  whole  or  in  part  by  his 
father  under  circumstances  indicating  the  intention  on  the  part 
of  his  father  to  furnish  support  in  whole  or  in  part  and  circum- 
stances showing  that  the  plaintiff  required  such  support  on 
account  of  his  not  having  or  receiving  any  income  of  his  own  for 
his  support,  then,  you  will  find  a  verdict  for  plaintiff,  because 
if  you  find  by  a  preponderance  of  the  evidence  plaintiff  is  a 
dependent  within  the  meaning  of  the  law,  he  is  entitled  to  par- 
ticipate in  the  fund. l  s 

1 5  Becker  v.  Industrial  Comm.,  137  and  maintain  his  adult  child,  never- 

OhSt  139,  28  NE2d  361,  in  which  a  theless,  under  the  Ohio  Workmen's 

verdict    finding    plaintiff,    an    adult  Compensation   Act,    an   adult    child 

son,   entitled   to   participate   in  the  physically  or  mentally  incapacitated 

state  workmen's  compensation  fund,  from    earning    is    presumed   to    be 

was  affirmed.  It  was  held,  that  al-  wholly  dependent   upon   the  parent 

though   there   is    no    legal    liability  with  whom  he  lived  at  the  time  of 

on  the  part  of  a  parent  to  support  the  death  of  such  parent. 
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ACCIDENT  INSURANCE, 

accidental,  meaning,  1994. 

amount  recoverable,  2016. 

assignment  of  interest  by  beneficiary,  1990. 

automobile  collision,  injury  in,  1999. 

autopsy,  right  to  hold,  waiver  of  notice,  2018. 

blood-poisoning  from  blackhead  eradicator,  2004. 

blood-poisoning  from  shaving,  2003. 

blood-poisoning  from  use  of  bath  brush,  2005. 

blow  in  abdomen,  whether  accident,  2013. 

breach  of  policy  by  insured,  waiver,  2018. 

burden  of  proof,  1991. 

carbon  monoxide  poisoning,  2009. 

cause  of  death,  proof,  1991. 

collision,  automobile  with  motorcycle,  2001, 

collision  with  automobile,  1999. 

"cyclone"  denned,  2006. 

death  from  accidental  means,  1992,  2011,  2014. 

death  in  windstorm,  2006. 

death,  visible  marks  to  prove  manner,  1991. 

disease  before  accident,  effect,  1992. 

disease  not  covered  by,  1991. 

double  indemnity,  when  recoverable,  1992. 

drowning,  2008. 

expert  testimony,  1991. 

explosion  of  automobile,  injury  from,  2000. 

exposure  to  cold,  2087. 

exposure,  voluntary,  effect,  1991. 

fall  aggravating  existing  disease  or  infirmity,  1992. 

falling  from  railway  car,  1998. 

falling  from  stool,  1995. 

falling  from  street  car,  1997. 

falling  from  window,  1996. 

false  statements  in  application,  1989. 

fighting,  injuries  from,  2012. 

fraud  of  insurer  as  to  cause  of  death,  2017. 

insurable  interest,  1990. 

insured  struck  by  automobile  while  leaving  street  car,  2002. 

intentional  injuries,  2014. 

interest,  recovery,  2016. 

intoxication,  effect,  2011. 

issues  in  action  for  recovery,  1988. 
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ACCIDENT  INSURANCE— Continued, 
jumping  from  railway  car,  1998. 
jumping  from  stationary  platform,  1994. 
jumping  from  street  car,  1997. 
jumping  from  window,  1996. 
killing  unlawfully,  2014. 
limitation  of  time  to  begin  action,  2019. 
measure  of  damages,  2016. 

misrepresentation  by  insurer  as  to  cause  of  death,  2017. 
misrepresentations  in  application,  1989. 
motorcycle,  collision  with  automobile,  2001. 
notice  of  death  to  be  given,  2018. 
operations,  death  from,  2010. 
overturning  of  automobile,  1999. 
paralysis,  death  from,  1992. 
peritonitis,  whether  a  disease,  1992. 
pneumonia  after  accident,  1993. 
policy  constitutes  contract,  1988. 
presumption  against  suicide,  1991. 
proof,  method  and  sufficiency,  1991. 
proof  of  death  to  be  furnished,  2018. 
proximate  cause  of  death,  1994. 
recovery  on  policy,  right  of,  1988. 
self-inflicted  injuries,  2015. 
shooting  by  officers,  2014. 
shooting  in  commission  of  robbery,  2014. 
steps  of  car,  riding  on,  1998. 
suicide  not  presumed,  19'91. 
time  of  death,  proof,  1991. 
time  to  begin  action,  limitation,  2019. 
violation  of  terms  of  policy  by  insured,  1998. 
waiver  of  forfeiture  by  insurer,  2018. 
waiver  of  notice  and  proof  of  loss,  2018. 
unavoidable,  master  and  servant,  2215. 

ACT  OF  GOD, 

liability  for  negligence,  2332. 

AGENTS, 

malicious  prosecution  by  acts  of,  2172. 

ASSAULT  AND  BATTERY, 

evidence,  review  of,  2479. 

AUTOMOBILE  INSURANCE, 
fire  insurance,  1965. 

AUTOMOBILES, 

drunken  driver,  passenger  continuing  to  ride,  2069. 
theft  insurance,  1959-1964. 

B 
BINDERS, 

See  FIRE  INSURANCE. 
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BLIND  PERSONS, 

care,  degree  required  towards,  2316. 

BRIDGE  INSURANCE, 

cause  of  loss,  proof,  1956. 

BURDEN  OF  PROOF, 

accident  insurance,  1991. 
libel  and  slander,  2126. 
malicious  prosecution,  2178. 
negligence,  2335. 
novation  of  contract,  2357. 
payment,  2342. 
suicide  of  insured,  1986. 
truth  in  libel  or  slander,  2131. 

BURGLARY  INSURANCE, 

accounts  and  books  required  to  be  kept,  1953. 
books  of  account  not  kept,  effect  on  recovery,  1953. 
felonious  breaking  and  entrance  essential,  1953. 
loss,  essentials  of  proof,  1953. 
method  of  theft  of  goods,  effect  on  policy,  1953. 


CARE, 

dangerous  premises,  degree  required,  2343. 
master  and  servant,  degree,  to  insure  safety,  2213. 
physicians  and  surgeons,  degree  required  of,  2442. 

CHARACTER, 

libel  and  slander,  presumption  of  good,  2130. 

CIRCUMSTANTIAL  EVIDENCE, 

See  EVIDENCE. 

adultery,  2607. 

agency,  proof,  2599. 

alienation  of  affections,  2605. 

conspiracy,  2608. 

contracts,  proof,  2598. 

establishing  loss  under  fire  insurance  policy,  Iowa,  1944. 

execution  of  will,  undue  influence,  2602. 

extension  of  time  to  perform  contract,  2601. 

fraud,  2604. 

imputed  negligence,  2614. 

inference  from  evidence,  2597. 

injury,  2610. 

insolvency,  2609. 

intent  to  kill,  2615. 

loss  under  insurance  policy,  2606. 

malice,  2611. 

negligence,  2612. 

promise  to  marry,  proof  of,  2600. 

proximate  cause  of  injury,  2613. 
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CIRCUMSTANTIAL  EVIDENCE — Continued, 
suicide,  proof  in  life  insurance,  1986. 
will,  acknowledgment  of  execution,  2603. 

COMMON-LAW  MARRIAGE, 

meaning  and  validity,  2196. 

CONDITIONAL  SALES, 

repossession  of  goods,  assault  and  battery,  2948. 

CONTRACTS, 

minors,  fraud  as  to  age,  effect,  2285. 

novation,  2355. 

oral  insurance,  1931. 

timber,  breach,  damages,  2165. 

CONTRIBUTORY  NEGLIGENCE, 

See  MASTER  AND  SERVANT. 
proof,  procedure,  2513. 

CONVERSION, 

coal,  wrongfully  taking  from  mine,  2280. 
pledged  property,  2463. 

CORPORATIONS, 

pledge  of  stock  certificates,  2461. 

CROPS, 

fire  insurance  on,  amount  of  recovery,  1948. 
hail  insurance,  measure  of  recovery,  1951. 


DAMAGES, 

excluded  evidence  as  to  items,  2672. 
fire  insurance,  amount,  1944. 
intoxicating  liquors,  sales,  2050,  2058. 
libel  or  slander,  2133. 

mitigation,  2134. 

punitive,  2136. 

malicious  prosecution,  1422,  2179. 
malpractice  of  physician,  2457. 
nuisances,  2363. 
patent  infringement,  2412. 
physician's  malpractice,  2457. 

rafting  and  boomage,  interference  with  rights,  2167. 
slander  or  libel,  2133. 
timber  contracts,  breach,  2165. 

DEFINITIONS, 

See  PROCEDURE. 
accident,  accidental,  2726. 
accidental,  in  insurance,  1994. 
act  of  God,  2727. 
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DEFINITIONS— Continued, 
agreed,  2728. 
agreement,  2729. 
alimony,  2730. 
baggage,  2731. 

cash  value  in  insurance,  1944. 
center  of  intersection,  2732. 
common  carriers,  1045,  2733. 
concealment,  2734. 

marine  insurance,  1952. 
contracts,  1210,  1211,  2735. 
contributory  negligence,  1265,  2736. 
corresponding  inquiries,  2737. 
cyclone,  2738. 

accident  insurance,  2006. 
direct  and  proximate  cause,  2739. 
dishonesty,  2740. 
distribution  services,  2741. 
due  care,  2742. 
duress,  2743. 
efficient,  2744. 
electric  equipment,  2745. 
emancipation,  2746. 

child's,  2386. 

exemplary  damages,  2747. 

explosion,  in  insurance  law,  1943,  2748. 

express  malice,  2749. 

fighting,  in  accident  insurance,  2012. 

fire,  in  insurance  law,  1943. 

f.o.b.,  600,  1058,  2750. 

fraud,  2751. 

good  faith,  2752. 

gross  negligence,  2753. 

highest  degree  of  care,  2754. 

illness,  2755. 

inference,  2756. 

insane,  2757. 

insane  delusion,  2758. 

intersection,  2759. 

intoxication,  1282,  2065. 

invention,  2413. 

leased  rooms,  2760. 

malice,  2761. 

in  malicious  prosecution,  2171. 
market  prices,  2762. 
market  value,  2763. 
marriage,  2195. 
material  representation,  2764. 
mistake,  2765. 
negligence,  981,  2320,  2766. 
new  automobile,  2767. 
notice,  2768. 

ordinary  attention,  2769. 
ordinary  care,  2770. 
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DEFINITIONS — Continued. 

ordinary  diligence,  2771. 

ordinary  skill,  2772. 

partnerships,  2390,  2773. 

permanent  disability,  2023,  2775. 

preponderance  of  evidence,  2776. 

prescription  of  doctor,  2445. 

presumption,  2777. 

presumptive  negligence,  2778. 

probable  cause  in  malicious  prosecution,  2173. 

properly  heated,  2779. 

proximate  cause,  2780. 

reasonable  care,  2781. 

reasonable  grounds  to  believe,  2782. 

reasonable  time,  2783. 

reasonable  use  of  the  senses,  2784. 

reasonably  practical,  2785. 

reasonably  workman-like  manner,  2786. 

reckless,  2787. 

request,  2788. 

res  ipsa  loquitur,  2789. 

scope  of  employment,  672,  2206. 

serious  illness,  2790. 

sound  health,  1978,  2791. 

suicide,  in  life  insurance,  1986. 

surrender  of  premises  under  lease,  2099. 

theft,  larceny,  2792. 

thousand  feet,  2794. 

total  disability,  in  disability  insurance,  2023,  2795. 

total  incapacity,  2796. 

total  loss,  in  fire  insurance,  1944,  2797. 

undue  influence,  1036,  2798. 

value,  2799. 

want  of  ordinary  care,  2800. 

wilful,  wanton,  2802. 

wholly  disabled,  2801. 

wrongfully,  2803. 

DIRECTED  VERDICT, 

jury  believing  certain  evidence,  2677. 

DISABILITY  INSURANCE, 

application,  misrepresentations  in,  2021. 

attorney's  fees  included  in  recovery,  when,  Missouri,  2023. 

cancelation  of  policy,  mental  capacity  of  insured,  2022. 

cause  of  disability,  proof,  2023, 

cause  of  injury,  2023. 

claim,  filing,  informality  in,  2024. 

extent  of  disability  covered,  2023. 

forfeitures,  waiver  by  insurer,  2024. 

informality  of  proofs,  effect,  2024. 

insured  already  diseased,  2023. 

liability  of  insurer,  extent,  2023. 

misrepresentations  to  obtain  policy,  effect,  2021. 
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DISABILITY  INSURANCE— Continued, 
notice  and  proof  of  injury,  2024. 
payment  of  claim,  2025. 
permanent  disability,  meaning,  2023. 
release  of  liability,  2025. 
total  disability,  meaning,  2023. 
waiver  of  notice,  burden  of  proof,  2024. 

DURESS, 

payment  under,  recovery,  2431. 

E 

EARTHQUAKES, 

fire  from,  in  insurance  law,  1943. 

EJECTMENT, 

mining  claims,  proofs,  2275. 

EMPLOYER  AND  EMPLOYEE, 

See  MASTER  AND  SERVANT. 

EMPLOYER'S  INSURANCE, 

conditions  of  policy,  observance  by  insured,  1954. 
dishonesty  of  employee,  insured's  duty  to  insurer,  1954. 
notice  to  be  given  of  crime  or  fraud  of  employee,  1954. 
proof  of  loss  required,  1954. 

EVICTION, 

See  LANDLORD  AND  TENANT. 

EVIDENCE, 

See  PROCEDURE. 

excluded,  2652-2676. 

against  insurer  not  party  to  action,  2667. 

assault  and  battery,  2670. 

bastardy  proceedings,  2658. 

children  not  placed  in  hospital  by  officer,  2656. 

competency  of  wife  to  contract,  2654. 

contributory  negligence,  2665. 

counterclaim  not  established,  2671. 

crimes,  showing  in  civil  action,  2668. 

damages,  particular  items,  2672. 

deeds,  undue  influence  in  execution,  2660. 

directed  verdict,  certain  amount,  2676. 

dismissal  of  one  defendant,  2675. 

exemplary  damages,  2674. 

facts  in  negligence  case,  2664. 

fraud,  2661. 

insurer  not  party  to  action,  2667. 

jury  not  to  consider,  2653. 

minor,  emancipation,  2657. 

negligence,  action,  2663. 

negligence,  questions  of,  2664. 

personal  injuries,  plaintiff's  character,  2673. 

physician,  malpractice,  2669. 
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EVIDENCE — Continued, 
excluded, 

plaintiff's  conduct,  personal  injury  action,  2673. 

punitive  damages,  2674. 

recklessness,  acts  of,  2666. 

set-off  not  established,  2671. 

slander  action,  2662. 

value  of  land,  2655. 

-wanton  acts,  2666. 

-will,  duress  in  execution,  2659. 

wills,  undue  influence,  2659. 
libel  and  slander,  2127. 
malicious  prosecution,  essentials,  2170. 
negligence,  sufficiency  to  establish,  2339. 
purpose,  2630-2649. 

amount  of  indebtedness,  2637. 

assignment  of  lease,  2646. 

confession,  retraction  of,  2643. 

credibility  of  -witnesses,  2631. 

death  certificate,  2645. 

former  statements  showing  malice,  2636. 

injuries  causing  death,  nature,  2642. 

insurance,  proof  of  death,  2649. 

intoxication  of  companion  in  accident,  2641. 

libel  action,  character  of  plaintiff,  2640. 

life  expectancy,  2644. 

medical  books,  extracts,  2647. 

memoranda  used  by  witness,  2635. 

notice  of  defect  in  walk,  2638. 

prior  statements,  contradiction,  2632. 

proof  of  death  furnished  insurer,  2649. 

reputation,  morality,  chastity,  2634. 

sanity,  defendant's  testimony,  2639. 

value  of  goods,  purported  sale,  2648. 

witness  convicted  of  crime,  2633. 

EXPERT  TESTIMONY, 

See  PROCEDURE. 
malpractice  of  physician,  2456. 

EXPLOSIONS, 

definition,  in  Fire  Insurance  Law,  1943. 
insurance  against,  in  mines,  1958. 
"mine"  defined,  1958. 
whether  fire,  in  Insurance  Law,  1943. 


FACTORY  INSURANCE, 

use  and  occupations,  profits,  ascertaining,  1957. 

FELLOW-SERVANT  DOCTRINE, 

capable  servants,  duty  to  employ,  2251. 
negligence  imputed  to  employer,  2250. 
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FELLOW-SERVANT  DOCTRINE— Continued, 
negligence  imputed  to  servant,  2250. 
ordinary  care,  failure  to  exercise,  2250. 
superintendents,  negligence  of,  effect,  2252. 

FIRE  INSURANCE,  1931,  1932,  1943. 

additional  insurance,  procuring  in  violation  of  policy,  1935. 
alcohol,  keeping  on  premises,  1941. 
alteration  of  buildings  contrary  to  policy,  1937. 
automobiles,  1966-1972. 

adjustment  of  loss,  1969. 
agency,  1966. 

amount  of  recovery,  1967. 

attorney's  fee,  allowance,  1967. 

false  statements  by  plaintiff,  1965. 

insurable  interest,  1966. 

loss,  extent,  proof,  1967. 

measure  of  damages,  1970. 

mortgage  on  car,  1966. 

new  car,  effect  of  use,  1965. 

notice  of  loss,  1968. 

ownership,  unconditional,  1965. 

payment  of  loss,  1969. 

proceeds  of  loss,  right  to  receive,  1966. 

proof  of  loss,  1968. 

refusal  to  pay  loss,  damages  allowed,  1967. 

subrogation,  right  to  insurer,  1970,  1972. 

title  to  car,  1966. 

waiver  of  defenses,  1966. 
binders,  1931. 

custom  as  to  contents,  1931. 

delivery,  when  necessary  for  recovery  of  loss,  1931. 

meaning  and  operation,  1931. 
buildings  and  chattels,  general  rules,  1930. 
cancelation  of  policy,  notice,  1932. 
cash  value,  meaning,  1944. 
circumstantial  evidence  to  establish  loss,  1944. 
concealment  by  insured,  1930. 
crops,  amount  of  recovery,  1948. 

custom  of  agent  to  issue  renewal  policy,  reliance  on,  1932. 
custom,  what  is,  and  effect,  1930,  1931. 
damages,  amount,  proof,  1944. 

deed  to  premises  in  fact  a  mortgage,  effect  on  policy,  1934. 
defense  that  mortgage  on  property,  1934. 
description  of  property  inaccurate,  1933. 
earthquake  fires,  whether  covered  by  policies,  1943. 
explosion,  fire  not  occurring  until  after,  1943. 
explosion,  whether  a  fire,  1943. 
fall  of  building,  fire  after,  1943. 
fire  purposely  started,  1943. 
fire  starting  after  fall  of  building,  1943. 
fire,  what  is,  under  policy,  1943. 
forfeiture, 

waiver  by  silence,  1945. 

waiver  of  right,  1934. 
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gasoline,  keeping*  on  premises,  1940. 

hazards,  increasing  in  violation  of  policy,  1936. 

incendiarism  to  collect  insurance,  1943. 

insurable  interest,  limit  of  loss,  1934. 

insured's  duties  after  fire,  1945. 

insurer's  liability,  elements,  1944. 

inventories  of  merchandise  insured,  keeping,  1939. 

loss,  1943-1946. 

adjustment  and  payment,  1946. 

amount  of  recovery,  1944. 

burden  of  proof,  1944. 

explosion,  resulting  from,  1943. 

extent  and  recovery,  1944. 

limited  to  insurable  interest,  1934. 

proof  and  notice  of,  1945. 
merchandise,  keeping  inventories,  1939. 
mistake  in  description  of  property,  1933. 
mortgagee's  recovery,  amount,  1934. 
mortgage  not  disclosed  by  insured,  effect,  1934. 
notice  of  loss  required,  1945. 
notice  of  transfer  of  property  required,  1934. 
occupancy  of  premises  contrary  to  policy,  1942. 
offer  to  pay  loss,  right  to  withdraw,  1946. 
oral  contracts,  validity,  1931. 

policy,  cancelation,  nonpayment  of  premium,  1932. 
policy,  cancelation,  right  and  notice  required,  1932. 
possession,  surrendering  contrary  to  policy,  1942. 
premium  not  paid  until  after  loss,  1932. 
premiums,  credit  extended,  effect  on  policy,  1932. 
proofs  of  loss,  1945. 

duty  to  furnish,  1945. 

not  furnished  in  time,  1945. 

waiver  of  formal,  1945. 

property  covered,  proof,  1933. 

removal  of  property  contrary  to  policy,  1938. 

renewals,  custom,  as  to  issuing,  1932. 

repair  of  buildings  contrary  to  policy,  1937. 

still,  keeping  on  premises  contrary  to  policy,  1941. 

subrogation  of  insurer  to  rights  of  insured,  1947. 

title  to  property,  unconditional  ownership,  1934. 

total  loss,  meaning,  1944. 

transfer  of  property,  notice  and  assent  required,  1934. 

value  of  goods,  presumption,  1944. 

violation  of  prohibition  against  additional  insurance,  1935. 

waiver  by  company  of  insured's  violation  of  policy,  1934. 

waiver  of  formal  proofs  of  loss,  1945. 

FRATERNAL  INSURANCE, 

alcohol,  effect  of  use,  2031. 
application,  misrepresentations  in,  2027. 
beneficiary,  who  may  be,  2030. 
by-laws,  violation,  effect,  2032. 
death,  proof  of  time,  2033. 
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FRATERNAL  INSURANCE— Continued, 
disability  insurance,  2035. 
dues,  tender,  what  constitutes,  2029. 
fraud  inducing-  surrender  of  policy,  2034.  ' 
misrepresentation  to  procure,  effect,  2027. 
occupations  prohibited,  effect  of  engaging  in,  2032. 
surrender  of  policy,  2034. 
time  of  death,  proof,  2033. 

FRAUD, 

minor  misrepresenting  age,  effect  on  contract,  2285. 

partners,  2401. 

rent,  action  for,  defense,  2101. 

H 

HAIL  INSURANCE, 

crops,  destruction  or  damage,  1951. 
measure  of  damage  to  crops,  1951. 

HEALTH  AND  ACCIDENT  INSURANCE, 
cancellation  of  policy,  2022. 
cause  and  time  of  death  generally,  1991. 
"disability"  defined,  2023. 
fight,  insured  injured  in,  2012. 
misrepresentations  in  obtaining  policy,  2021. 
premiums,  notice  of,  2022. 

HEALTH  INSURANCE, 

See  DISABILITY  INSURANCE. 

HIGHEST  DEGREE  OF  CARE, 

absence  of,  when  amounts  to  negligence,  2324. 


INSANITY, 

employee,  suicide  of,  liability,  2266. 
inquisition,  testimony  of  accused,  2581. 
marriage,  annulment,  2201. 

INSTRUCTIONS, 

See  PROCEDURE. 

INSURANCE  IN  GENERAL, 

exclusionary  clauses,  2036. 

INTEREST, 

adding  to  verdict,  right  of  jury,  2040. 
recovery  of  usurious  interest,  2042. 
usury,  effect  on  contract,  2041. 

INTERVENING  CAUSE, 

negligence,  effect  to  nullify,  2331. 
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INTOXICATING  LIQUORS, 

burden  of  proof,  damage  from  sales,  2057. 
damages  from  sale  of,  statutory  requirements,  2054. 
damages  from  sale  to  husband,  2050. 
time  of  sale,  proof,  2056. 

INTOXICATION, 

care  required  of  drunk  person,  2066. 

city  ordinance,  violation,  2065. 

damages,  sales  to  drunkards,  2053. 

definition,  2065. 

drunkards,  sale  to,  2053. 

drunken  drivers  of  automobiles,  injuries  by,  2068. 

evidence,  drinking  habits,  2071. 

guest  in  car  continuing  to  ride  with  drunken  driver,  2069. 

injuries  by  drunkard  need  not  be  malicious,  2055. 

injury  of  drunk  person,  2067. 

injury  to  person  or  property  by  sale,  2050. 

maker  of  note  drunk,  effect,  2070. 

meaning  of  term,  2065. 

negligence,  liability,  2066. 

note  signed  while  maker  drunk,  2070. 

proximate  cause  of  injuries,  2054. 

sale,  proof  of  time,  2056. 

sale  to  intoxicated  person,  2052. 

INVASION  OF  PRIVACY, 

collection  of  debt,  2072. 


JOINT  ADVENTURES, 
liability,  2073. 

JUDGMENTS, 

assignee's  right  of  action  on,  2078. 

assignment,  to  evade  usury  law,  2043. 

conclusiveness,  2076. 

foreign,  action  on,  burden  of  proof,  2077. 

fraud  in  procuring  foreign,  2077. 

full  faith  and  credit,  2075. 

JURY, 

See  PROCEDURE. 
libel  or  slander,  judge  of  law,  2132. 

JURY  ROOM, 

taking  instructions  to  by  jury,  2551. 


LANDLORD  AND  TENANT, 

actions  on  farm  leases,  2087. 

breach  of  contract  by  landlord,  damages,  2089. 
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burden  of  proof,  destruction  of  building,  2095. 

condition  of  premises,  tenant's  duty,  2107. 

constructive  eviction,  2093. 

conversion  by  tenant,  2107. 

crops,  destruction  of  part,  damages  for,  2088. 

damage  from  water,  2106. 

damages,  breach  of  contract  by  landlord,  2089. 

damages  for  personal  injury  to  tenant,  2103. 

destruction  of  premises,  liability  of  tenant,  2095. 

double  rent,  right  to  recover,  2098. 

eviction,  2093. 

burden  of  proof  of  damages,  2093. 

wrongful,  damages,  2093. 
fall  of  building,  liability  of  tenant,  2095. 
fraud  as  defense  to  action  for  rent,  2101. 
holding  over,  effect,  2098. 
injury  of  building  while  repairing,  2095. 
injury  of  tenant,  action,  2103, 
lease,  2086,  2090,  2094. 

assignment,  2090. 

execution,  proof,  2086. 

subject  to  sale,  2094. 

liability  for  fire  in  apartment  house,  2103. 
manufacturing  business,  conducting  on  premises,  2110. 
negligence  of  landlord  in  work  on  building,  damages,  2104. 
notice  to  quit,  when  necessary,  2093. 
personal  injury  of  tenant,  2103. 

personal  injury  to  third  persons,  liability  of  lessor,  2103A. 
possession,  resumption  by  landlord,  meaning,  2100. 
property  damage  from  fires,  2107. 
punitive  damages  for  eviction,  2093. 
relation  of  parties,  2085. 
rent,  action  for,  fraud  as  defense,  2101. 
rental,  payment  in  services,  2092. 
rent,  set-off  against,  2102. 
repairs  by  tenant,  duty,  2107. 
repairs  on  premises,  recovery  for,  2091. 
resumption  of  possession  by  landlord,  2100. 
roof  leaky,  damage  from,  2108. 
set-off  against  action  for  rent,  2102. 
steam  escaping  in  apartment,  damages,  2105. 
surrender  of  premises,  meaning,  2099. 
termination  of  lease,  wrongful,  by  tenant,  2097. 
trade  fixtures,  2113. 
waste  by  tenant,  2112. 
water,  damage  from  shortage,  2109. 
water  running  to  lower  floors,  damages,  2106. 
wrongful  eviction,  damages,  2093. 

LIABILITY  INSURANCE, 

automobile,  operation  of,  1973. 

cause  of  action,  nature,  1974. 

duties  of  insured  after  collision,  notice,  1975. 
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LIABILITY   INSURANCE — Continued, 
employers,  1955. 

essentials  to  prove  liability,  1973. 
insured's  duties  after  collision,  1975. 
insurer  not  party  to  action,  instructions,  1976. 
notice,  failure  of  insured  to  give,  1975. 
operation  of  automobile,  1973. 

LIBEL  AND  SLANDER, 

associating  with  disreputable  people,  charging",  2140. 

burden  of  proof,  2126. 

charge  of  dishonest  business  practices,  2145A. 

corporations  as  defendants,  2149. 

criticisms,  political,  2125. 

crook,  accusation  of  being,  2143. 

damages,  2133. 

mitigation  of,  2134. 

recoverable,  1423. 
dates,  variance  in,  effect,  2128. 
dead-beat,  accusation  of  being,  2143. 
elements  and  essentials,  2115. 
evidence  to  prove,  2127. 
exemplary  damages,  2136. 

house  of  ill  fame,  charge  of  operating,  2141. 
immorality,  charging  acts  of,  2139. 
intention  to  injure,  presumption,  2129. 
joint  liability,  2147. 
jury  as  judges  of  law,  2132. 
justification,  meaning  and  effect,  2120. 
larceny,  accusation  of,  2144. 
lawyer,  slander  of  one's  standing  as,  2146. 
malice, 

what  constitutes,  effect,  2118. 

when  presumed,  2119. 
mercantile  reports,  2138. 
mitigation  of  damages,  2134. 
nature  and  elements,  2115. 
operating  house  of  ill  fame,  charging,  2141. 
pickpocket,  accusation  of  being,  2145. 
pictorial  libel,  public  official,  2148. 
political  criticisms,  2125. 
presumption  of  good  character,  2130. 
presumption  of  malice,  2119. 
privileged  communications,  2124. 
probable  cause,  2118. 

provocation  as  mitigation  of  damages,  2135. 
publication,  meaning  and  effect,  2116. 
punitive  or  exemplary  damages,  2136. 
repetition,  liability  for,  2117. 
republication,  meaning  and  effect,  2117. 
retraction  of  slander,  effect,  2123. 
slander  of  title,  2137. 
thief,  accusation  of  being,  2144. 
title,  slander  of,  2137. 
truth  as  justification,  2120. 
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truth  of  charge,  burden  of  proof,  2131. 

two  or  more  defendants,  liability,  2147. 

variance  in  dates,  materiality,  2128. 

woman  living  with  man  not  husband,  charging,  2142. 

words,  reference  to  plaintiff  essential,  2121. 

words  taken  in  common  meaning,  2122. 

LIFE  ESTATES, 

timber,  cutting  and  removing,  liability,  2151. 
value  of  unexpired  term,  2150. 

LIFE  INSURANCE, 

absence  of  insured,  presumption  of  death,  1984. 

alcohol,  use,  effect  on  policy,  1983. 

amount  recoverable,  1987. 

applicant  diseased,  effect  on  policy,  1978. 

application,  misrepresentations  in,  effect,  1978. 

beneficiary,  change,  undue  influence,  1982. 

cancelation,  surrender  of  policy  for,  1980. 

change  in  applicant's  health,  1978. 

death  of  insured,  1984. 

death  presumed,  absence  for  seven  years,  1984. 

disease  or  infirmity  before  accident  or  injury,  1992. 

fraud,  burden  of  proof,  1978. 

insanity  of  insured,  change  of  beneficiary,  1982. 

insanity  of  insured,  effect,  1981. 

insurable  interest,  1982. 

insured  intentionally  fatally  injured  by  another,  2014. 

intoxicants,  use,  effect  on  policy,  1983. 

misrepresentations  by  applicant,  burden  of  proof,  1978. 

misrepresentations  in  application,  effect  on  action,  1978. 

misrepresentations  in  obtaining  policy,  1978. 

policy  void,  if  applicant  diseased,  when,  1978. 

policy  void  when  first  premium  not  paid,  when,  1979. 

premium, 

first  not  paid,  effect  on  policy,  1979. 

nonpayment,  burden  of  proof,  1981. 

note  accepted  in  payment,  1981. 
seven  years'  absence,  presumption  of  death,  1984. 
sound  health, 

meaning,  1978. 

misrepresentations  as  to,  1978. 
stimulants,  effect  of  use  of  policy,  1983. 
suicide,  1986. 

circumstantial  evidence,  1986* 

effect  of  insanity,  1986. 

insured's  when  insurer  liable,  1986. 

meaning,  1986. 

presumption  against,  1986. 
suicide  of  insured,  burden  of  proof,  1986. 
time  of  death,  burden  of  proof,  1985. 

LIGHTNING  INSURANCE, 
apportioning  loss,  1949. 
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LIGHTNING  INSURANCE— Continued. 

damage  from  wind  or  water  not  covered,  1949. 
liability  of  insurer,  1949. 
loss,  proof  of,  1949. 

LIMITATION  OF  ACTIONS, 

absence  from  state,  effect  to  toll  statute,  2158. 

claims  against  estates,  2157. 

insurance  policies,  2156. 

new  promise,  effect  to  revive,  2159. 

partial  payments,  effect,  2155. 

revival  by  new  promise,  2159. 

services  to  person  since  deceased,  claims  for,  2157. 

LOGGING, 

contract  for  timber,  breach  and  damages,  2165. 
fire  caused  by  locomotive,  damages,  2166. 
rafting-  and  boomage,  right  of,  2167, 

M 

MAIL, 

notice  given  by,  effect,  2351. 

MALICE, 

libel  and  slander,  2118. 

malicious  prosecution,  meaning,  2171. 

slander,  essentials  and  effect,  2118. 

MALICIOUS  PROSECUTION,  2170-2179. 

acquittal  of  plaintiff,  effect  on  action,  2176. 

advice  of  attorney,  "whether  a  defense,  2174. 

agent,  liability  for  acts  of,  2172. 

attorney,  advice  of,  as  defense,  2174. 

burden  of  proof,  2171. 

burden  of  proof  of  essentials,  2178. 

damages  recoverable,  2179. 

definition  of  malice,  2171. 

definition  of  probable  cause,  2173. 

dismissal  of  prosecution,  effect,  2173. 

elements  and  essentials  of  action,  2170. 

evidence  to  establish,  2170. 

grand  jury  failing  to  indict,  effect  on  action,  2177. 

guilt  of  plaintiff  as  a  defense,  2175. 

malice, 

a  question  of  fact,  2171. 

meaning,  2171,  2173. 

necessary  ingredient,  2171. 
measure  of  damages,  2179. 

plaintiff's  guilt  of  crime  charged,  effect,  2175. 
probable  cause,  2173. 

existence  as  defense,  2173. 

what  constitutes,  2173. 
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MALPRACTICE, 

See  PHYSICIANS  AND  SURGEONS. 
MANUFACTURING, 

defective,  liability  for  injuries,  2189. 

delivery,  delay  in,  effect,  2186. 

implied  warranty  of  fitness,  2185. 

injuries  from  defective,  damages,  2189. 

signs  for  advertising,  2187. 

steam  kettles,  2188. 

warranty  of  fitness,  implied,  2185. 

MARINE  INSURANCE, 

concealment,  meaning  and  effect,  1952. 
insured 's  right  of  recovery,  proof,  1952. 
seaworthy,  meaning,  1952. 
unavoidable  dangers  of  rivers,  meaning,  1952. 

MARRIAGE, 

age  of  applicant,  ascertainment  by  licensing  official,  2199. 

annulment,  insanity  of  party,  2201. 

bigamy,  invalidity  of  second  marriage,  2197. 

ceremony,  validity,  2198. 

common-law,  meaning  and  validity,  2196. 

definition,  2195. 

insanity  of  party,  annulment,  2201. 

intent  as  an  essential,  2195. 

legality,  belief  of  parties  as  to,  effect,  2200. 

license,  validity,  2198. 

putative,  2196. 

residence,  requirements,  2198. 

MASTER  AND  SERVANT, 

accident,  unavoidable,  liability,  2215. 
animals,  unruly,  furnished  by  employer,  2232. 
appliances, 

duty  of  inspection,  2225. 

safety,  2222. 
assumed  risk, 

effect  of  obeying  order  of  superior,  2240. 

employer's  negligence  not  covered,  2243. 

knowledge  by  servant  of  unsafe  conditions,  2246. 

negligence  not  covered,  2241. 

negligence  of  fellow  workman  not  covered,  2242. 

obvious  dangers,  2244. 

reliance  on  assurance  of  safety,  2247. 

reliance  on  promise  to  repair  defects,  2248. 

work  in  interstate  commerce,  injuries,  2245. 

work  outside  line  of  employment,  2249. 
assumption  of  risk,  2241. 

doctrine,  2241. 

assurance  of  safety,  reliance  on,  assumed  risk,  2247. 
breach  of  employment  contract,  2209. 
burden  of  proof  in  personal  injury  case,  2264. 
care  in  movement  of  engines  and  cars,  2214. 
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children  employees,  care  toward,  degree  required,  2217. 
commands  of  superior,  right  or  duty  to  obey,  2240. 
comparative  negligence,  rule,  2263. 
contract  of  employment, 

breach,  action,  2209. 

implied,  2208. 
contributory  negligence, 

effect,  2254-2262, 

encountering  obvious  dangers,  2260. 

railroad  employees,  2262. 
coupling  cars,  custom  followed,  2239. 

effect,  2239. 
damages, 

discharge  of  employee,  2212. 

injured  employee's  duty  to  minimize,  2267. 
damages  under  Federal  Employers'  Liability  Act,  2266A. 
dangerous  employment, 

care  by  employer,  2343. 

statutory  duties  of  employers,  2235. 
dangerous  places,  employee  knowingly  entering,  2234. 
dangers,  employee's  care  to  observe,  2259. 
death  of  workman  in  interstate  commerce,  2334. 
defects, 

hidden,  liability  for  injuries  from,  2226. 

master's  knowledge  of,  effect,'  2224. 

degree  of  care  to  be  exercised  for  safety  of  employees,  2213. 
deviation  by  servant  from  scope  of  employment,  2206. 
diligence,  employee  to  exercise  reasonable,  2256. 
discharged  employee,  duty,  2211. 
discharge  of  employee, 

action  for,  2210. 

damages  for,  2212. 

disregard  of  warnings  by  employee,  2255. 
due  care  of  employee,  presumption,  2256. 
dust,  expo-sure  of  workmen  to,  2235. 
embankment,  dangerous,  as  place  to  work,  2229. 
employee,  discharge,  action  for,  2210. 

employer's  duty,  safe  appliances  and  places  to  work,  2222. 
employer's  knowledge  of  defects,  liability  for  injury,  2224. 
engines  and  cars, 

care  in  movement,  2214. 

duty  of  inspection,  2225. 

Federal  Employees'  Liability  Act,  actions  under,  2234. 
federal  laws,  work  under,  2234. 
fellow-servant  doctrine,  2250-2253. 

fellow-servant,  negligence  of,  not  assumed  as  risk,  2242. 
gases, 

exposure  of  workmen  to,  2235. 

respirators,  employer's  duty  to  furnish,  2236. 
hidden  defects,  duty  to  discover,  2226. 
impending  dangers,  employee's  care  to  escape,  2258. 
implied  contract  of  employment,  2208. 
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"independent  contractor"  defined,  2205,  2268. 
infant  employees, 

competency  presumption,  2218. 
duty  to  warn  of  dangers,  2237. 
inference  from  accident,  2216. 

injuries  to  servant,  appliances  and  places  to  work,  2222. 
injury  in  interstate  commerce,  assumed  risk,  2245. 
insane  employee,  suicide,  liability,  2266. 
inspection,  duty,  performance,  2225. 
instructions  of  superior, 

disobedience,  effect,  2240. 
injury  while  following,  2240. 
insurer,  master  not,  of  life  or  safety,  2241. 
interstate  commerce,  injury  while  engaged  in,  2245. 
knowledge  by  master  of  defects,  liability  for  injury,  2224. 
knowledge  of  workman  of  unsafe  condition,  2246. 
known  dangers,  assuming  risk,  2244. 
lead-poisoning,  liability  of  employer,  2236. 
liability  of  master  to  third  persons  for  torts  of  employee,  2268. 
lighting  insufficient,  liability  for  injuries,  2228. 
machinery, 

duty  of  inspection,  2225. 
duty  to  safeguard,  2227. 

minimizing  damages,  injured  employee's  duty,  2267. 
negligence, 

alleged,  proof  limited  to,  2265. 
employee, 

presumption  against,  2256. 
employer, 

burden  of  proof,  2264. 
not  an  assumed  risk,  2243. 

obedience  to  superior,  negligence  in  performance,  2240. 
obvious  dangers, 

employee  encountering,  negligence,  2260. 
risk  assumed  by  workman,  2244. 
obvious  defects  in  equipment,  injury  from,  2234. 
ordinary  care,  failure  of  injured  employee  to  use,  2244,  2254. 
passageways,  dangerous  as  places  to  work,  2231. 
performance  of  duty  by  servant,  presumption,  2223. 
personal  injuries,  safe  appliances,  2222. 
personal  injury  cases,  burden  of  proof,  2264. 
places  of  work, 

duty  to  furnish  safe,  2222. 
insufficient  lighting,  2228. 
platforms,  dangerous,  as  places  to  work,  2230. 
presumption, 

continuance  of  relationship,  2205. 
due  care  of  employee,  2256. 
performance  of  duty,  2223. 
workmen  killed  while  performing  duties,  2219. 
railroad  employees,  contributory  negligence,  2262. 
railroad  equipment,  unblocked  frog,  whether  faulty,  2233. 
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railroad  work  under  federal  laws,  2234. 
reasonable  diligence  of  employee,  what  is,  2256. 
relation, 

continuing,  after  work  hours,  2207. 

test  of,  2205. 

res  ipsa  loquitur  doctrine,  2216. 

risk  incident  to  employment,  assumption  by  employee,  2234,  2236, 
rules  for  employees, 

duty  of  employer  to  publish,  when,  2239. 

violation,  effect,  2239. 

rules  unreasonable,  effect  of  violation,  2239. 
safe  appliances,  duty  to  furnish,  2222. 
safeguarding  machinery,  duty,  2,228. 
safe  transportation  of  servant,  duty  to  provide,  2220. 
safety  devices,  employer's  statutory  duty  to  furnish,  2235. 
safety  of  appliances  and  places  to  work,  2222-2236. 
safety  of  employees,  degree  of  care  to  insure,  2213. 
safety  of  young  employees,  2217. 
scaffolds,  dangerous,  as  place  to  work,  2230. 
scope  of  employment,  2206. 

acts  within,  2206. 

duration  by  servant,  effect,  2206. 

meaning,  2206. 

seamen,  2967-2969. 

suicide  of  insane  employee,  liability,  2266. 

term  of  employment,  termination,  220 8 A. 

test  of  relation,  2205. 

tools  reasonably  safe,  liability  for  injury  of  workman,  2234. 

torts  of  employee,  liability  of  employer  to  third  person,  2268. 

transportation  of  servant,  duty  to  provide  safe,  2220. 

unavoidable  accident,  2215. 

no  liability  of  employer,  2234. 

unsafe  conditions,  effect  of  workman's  knowledge  of,  2246. 
unseaworthiness,  2968. 

variance  between  allegations  and  proof  in  injury  case,  2265. 
violations  of  railway  rules,  contributory  negligence,  2262. 
warnings,  disregard  of,  by  employee,  2255. 
work  about  trains,  care  required,  2221. 
work  hours,  relation  continuing  after,  2207. 
workman  killed  in  performance  of  duties,  presumption,  2219. 
workmen  on  railway  track,  duty  to  warn,  2238. 
young  employees, 

care  toward,  2217. 

duty  to  warn  of  dangers,  2237. 

MEASURE  OF  DAMAGES, 

See  DAMAGES. 
fire  insurance,  loss,  1944. 
malicious,  prosecution,  2179. 
malpractice  of  physician,  2457. 
nuisances,  2363. 
patent  infringement,  2412. 
physician's  malpractice,  2457. 
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MEDICAL  BOOKS, 

jury's  consideration  of,  2584. 

MERCANTILE  REPORTS, 
libel  in  making,  2138. 

MINE  EXPLOSION  INSURANCE, 

evidence  to  establish  that  explosion  occurred,  1958. 
explosion,  definition,  1958. 

MINES  AND  MINERALS, 

assessment  work,  acts  sufficient,  2275. 

assessment  work  to  hold  claims,  what  constitutes,  2275. 

claims  locating,  whether  discovery  necessary,  2275. 

claims  marking  surface  boundaries,  2276. 

claims  overlapping,  rights  of  owners,  2276. 

coal,  wrongful  taking  from  mine,  conversion,  2280. 

conversion  of  co^l  by  wrongful  mining,  2280. 

damages, 

failure  to  drill  protection  well,  2281. 

wrongful  extraction  of  ore,  2276. 
ejectment,  proof  of  location,  2275. 
gold,  location  of  claims,  discovery,  2275. 
known  vein,  meaning,  2276. 
location, 

how  made,  2275. 

what  constitutes,  2275. 
locators,  rights,  2275. 
overlapping  claims,  rights  of  parties,  2276. 
placer  claims,  location  requirements,  2275. 
public  service  commission,  price  of  coal  fixed  by,  2270. 
states  and  monuments,  marking  claims,  2275. 
surface  boundaries  of  claims,  marking,  2276. 
violation  of  mining  laws,  effect,  2278. 
wrongful  extraction  of  ore,  damages,  2276. 

MINORS, 

age,  fraud  as  to,  contracts  induced  by,  2285. 
contracts, 

disaflftrmance  of,  2287. 

induced  by  fraud  as  to  age,  2285. 

ratification,  2286. 
disaffirmance  of  contracts,  2287. 
fraud  as  to  age,  making  contracts,  2285. 
liability  for  torts,  2288. 
ratification  of  contracts,  2286. 
torts  of,  liability,  2288. 

MONEY  LENT, 

right  of  recovery,  2295. 
statute  of  limitations,  2295. 

MONEY  PAID, 

advances  to  pay  laborers,  recovery,  2300. 
request  of  another,  recovery  of  interest,  2300. 
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MONEY  RECEIVED, 

construction  of  contract,  repayment,  2306. 
implied  contract  to  repay,  2306. 
right  to  recover,  2305. 

MORTALITY  TABLES, 

jury's  consideration  of,  2585. 

MORTGAGES  ON  REAL  ESTATE, 

assumption  of  secured  debt,  evidence  of  agreement,  2310. 

MUNICIPAL  CORPORATIONS, 

accident  or  injury,  duty  of  person  to  give  notice,  2316. 

compensation,  when  officers  may  receive,  2317. 

effect  of  repairs  after  injury,  3010. 

liability  for  negligence  of  agents  or  servants,  2315. 

negligence  of,  liability,  2315. 

notice  of  injury,  necessity  of  giving,  2316. 

notice  to  municipality  of  claim,  2316. 

nuisance  based  on  negligence,  23 15 A. 

officers,  when  entitled  to  compensation,  2317. 

personal  injuries  through  negligence  of  agents,  2315. 

streets  and  highways,  liability  for  defects  and  obstructions,  3066. 

N 

NEGLIGENCE, 

See  CONTRIBUTORY  NEGLIGENCE. 
absence  of  ordinary  care,  2323. 
accident, 

inference  of,  from  mere  occurrence,  2335. 

unavoidable,  no  liability,  2321. 
act  of  God,  excuse,  2332. 

acts  in  sudden  peril,  effect  of  negligence,  2322. 
assumption  other  will  obey  law,  2342. 
blind  persons,  care  to  avoid  injury,  2325. 
burden  of  proof,  2335,  2454,  2511. 
care,  2322,  2327. 

degree  required  to  avoid  injury  to  disabled  person,  2327. 

highest  degree,  when  required,  2324. 

standard  required  in  sudden  peril,  2322. 
causes  of  injury,  concurrent,  2334. 
character  of  plaintiff  not  involved  in  action,  2336. 
children, 

avoiding  injury,  2325. 

degree  of  care  required  toward,  2325. 
circumstantial  evidence  to  prove,  2612. 
collision,  inference  from  mere  occurrence,  2335. 
concurrent  causes  of  injury,  2334. 

concurrent  causes  of  injury,  joint  and  several  liability,  2334. 
concurrent,  meaning  and  responsibility  for,  2334. 
contributory  negligence,  2874. 
custom  and  usage,  2323A. 
damage,  proximate  cause,  must  be,  2330. 
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NEGLIGENCE— Continued. 

dangerous  machinery,  degree  of  care  required,  2345. 

definition,  2320,  2323A. 

degree  of  care  required  in  emergency,  2322. 

degree  of  care  required  toward  children,  2325. 

degree  of  care  to  be  exercised  for  safety  of  employees,  2213,  2343. 

railroad  work  under  federal  laws,  2234. 
disabled  person, 

degree  of  care  required  toward,  2327. 

injury,  2327. 

effect  where  injury  caused  by  pure  accident,  2321. 
emergency,  1276,  2322. 

acts  in,  responsibility,  2322. 
evidence  contrary  to  physical  facts,  2341. 
evidence  to  establish,  sufficiency,  2339. 
excuse, 

acts  in  emergency,  2322. 

intervening  cause,  2331. 

experience  of  jurors,  effect  to  be  given,  2340. 
gross,  what  is,  and  responsibility  for,  2329. 
highest  degree  of  care,  when  required,  2324. 
imputed  negligence,  2346. 
inference  from  fact  of  injury,  2335. 
injury, 

blind  persons,  care  to  avoid,  2326. 

children,  degree  of  care  to  avoid,  2325. 

proximate  cause  must  be,  2330. 

injury  from  use  of  product  distributed  as  gift,  2349. 
intervening  cause,  2331. 

proof  as  defense,  2331. 
invitees,  2344. 
joint  liability,  2334. 

liability,  none  where  accident  unavoidable,  2321. 
licensors  and  licensees,  2344,  2348. 
master  and  servant,  inference  from  accident,  2216. 
municipal  corporations,  when  liable,  2315. 
natural  results  of  act  intended,  presumption,  2328. 
ordinance,  violation  as,  2336,  2375. 
ordinary  care,  2323. 

absence  as  constituting,  2323. 
overflow  of  land,  3178,  3179. 
peril,  acts  in  sudden,  2322. 
physicians  and  surgeons,  2442. 
preponderance  of  evidence  to  establish,  2335. 
presumption  from  mere  accident  or  collision,  2335. 
presumption,  natural  results  of  act  intended,  2328, 
proof, 

essentials,  2335. 

procedure,  2511. 
proximate  cause,  2323,  2330,  2335,  2451. 

how  established,  2330. 

meaning  and  necessity,  2330. 

of  injury,  must  be,  2330. 
range  and  meaning  of  term,  2320. 
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NEGLIGENCE— Continued. 

reckless  acts  resulting  in  injury,  2329. 

recovery  limited  to  negligence  alleged,  2338. 

res  ipsa  loquitur,  doctrine,  2335. 

scintilla  of  evidence  of,  insufficiency,  2339. 

several  liability  for  acts,  2334. 

situation  of  parties,  jury  to  consider,  2340. 

sole  negligence  of  third  person,  2333. 

special  verdict,  form  for  jury,  2346. 

standard  of  action  in  emergency,  2322. 

statutes,  as  negligence,  violation  of,  2336. 

store  operator,  duty  to  keep  premises  in  safe  condition,  2344, 

sudden  peril  or  emergency,  2322. 

sufficiency  of  evidence  to  establish,  2339. 

third  party's  negligence,  2333. 

third  persons,  alone,  responsibility,  2333. 

unavoidable  accident,  negligence  not  involved,  2321. 

variance  between  allegations  and  proof,  effect,  2338. 

violation  of  statute,  2336. 

violation  of  statutes  and  ordinances,  effect,  2336. 

wanton  acts  resulting  in  injury,  2329. 

warning  of  danger,  2347. 

wilful  acts  resulting  in  injury,  2329. 

wilful,  wanton,  or  reckless  acts  or  conduct,  gross  negligence,  2329. 

X-ray  machine  burning  patient,  2449. 

NOTICE, 

actual,  effect,  2350. 

constructive,  effect,  2350. 

mail,  giving  notice  by,  2351. 

presumption,  where  given  by  mail,  delivery,  2352. 

reasonable  time  in  giving,  what  is,  2352. 

NOVATION, 

abandonment  of  contract,  2355. 
burden  of  proof,  2357. 
change  of  contract  as,  2355. 
evidence  of  show,  2356. 

NUISANCES, 

cotton  gin,  when  may  be,  2365. 
damages,  2362. 

recoverable,  2363. 
defenses,  2362. 
definition,  2360. 
elements  of,  2360. 
existence,  facts  to  prove,  2360. 
factory,  operation,  when  constitutes,  2364. 
liability,  2361. 
measure  of  damages,  2363. 
moving  near  nuisance,  effect,  2366. 
municipal  corporations,  negligence,  2315 A. 
persons  liable,  2361. 
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0 
OFFICERS, 

candidate,  promise  to  donate  fees,  effect  to  disqualify,  2371. 

disqualification,  2371. 

public  funds,  accounting  for,  2370. 

ORAL  INSURANCE, 

contracts,  1931. 

ORDINANCES, 

intoxication,  violation,  2065. 
negligence  based  on  violation  of,  2375. 

OWNERSHIP,  2911. 


PARENT  AND  CHILD, 

agreement  between  as  to  support  of  parent,  breach,  2385. 

automobile,  family,  negligence  of  child,  2383. 

child's  duty  to  care  for  parent,  2380. 

compensation,  child's  services  to  parent,  2384. 

contract  of  adoption,  2387. 

earnings  of  child,  parent's  right  to  receive,  2381. 

emancipation  of  child,  meaning  and  effect,  2386. 

services  of  child  to  parent,  no  liability  without  contract,  2382,  2384. 

torts  of  child,  parent's  liability,  2383. 

PARTNERSHIPS, 

advancements  for  firm,  recovery,  2395. 

agreement  making,  essentials,  2390. 

authority  of  member  after  dissolution,  2405. 

business  in  which  engaging,  2397. 

contracts  signed  by  one  member,  validity,  2402. 

decedents'  estates,  claim  against,  recovery  by  partners,  2398. 

definition,  2390. 

dissolution, 

authority  of  member  after,  2405. 

notice,  partnership  at  will,  2404. 
elements  of  relation,  2391. 

estoppel  to  deny,  holding  one  out  as  partner,  2392. 
fraud  of  partner,  2401. 
holding  one  out  as  partner,  2392. 

misrepresentations  to  induce  purchase  of  interest,  2396. 
purchase  of  interest,  misrepresentation  to  induce,  2396. 
replevin  of  firm's  property,  2399. 
sale  of  business,  breach  of  agreement,  2394. 
settlements,  matters  distinct  from  firm's  accounts,  2403. 
silent  partner,  liability,  2393. 
torts  of,  liability  of  firm  or  members,  2400. 

PATENTS  AND  INVENTIONS, 

combining  elements  of  others,  2414. 
damages  for  infringement,  2412. 
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examination  by  patent  office,  effect  of  conclusions,  2419. 

implied  license  to  use,  2411. 

infringement, 

damages,  2410. 

measure,  2412. 

"invention"  defined,  2413. 

license  to  use,  when  implied,  2411. 

moral  certainty,  proof  to,  as  to  priority  of  invention,  2416. 

omitting  one  element  of  prior  invention,  2415. 

patent  office,  examination  by,  2419. 

prior  invention,  patent  as  prima  facie  evidence,  2416. 

superior  utility  of  article,  effect  in  determining  priority,  2418. 

PAYMENT, 

burden  of  proof,  2432. 

check  given  in  settlement,  2426. 

circumstantial  evidence  to  prove,  2427. 

due-bill  taken  as,  evidence  of  settlement,  2425. 

duress,  recovery  of  payment  under,  2431. 

involuntary,  rights  of  parties,  2431. 

note  taken  as,  evidence  of  settlement,  2425. 

presumption,  from  lapse  of  time,  2428. 

recovery  back,  payment  under  protest,  2430. 

third  persons,  effect  on  debt,  2429. 

under  protest,  recovery  back,  2430. 

PENSIONS, 

brotherhood  of  trainmen,  recovery,  2435. 
death  from  personal  injury,  2436. 
policeman's  widow,  recovery  by,  2436. 

PERSONAL  INJURIES, 

tenants,  action  for  damages,  2103. 

PHYSICIANS  AND  SURGEONS, 
abandonment  of  patient,  2442. 
acts  in  emergency,  responsibility,  2443. 
burning  patient  with  X-ray  machine,  negligence,  2449. 
care,  degree  required  in  practice,  2442. 
care  to  be  exercised  by  specialists,  2444. 
consent  of  patient  to  operation,  effect  on  negligence,  2450. 
contributory  negligence  of  patient,  2452. 
damages  for  malpractice,  1431,  2457. 
diagnosis,  error  in,  2446. 

dismissal  from  case,  effect  on  liability  for  treatment,  2447. 
emergency,  acts  in,  liability,  2443. 
employment  of,  what  constitutes,  2441. 
erroneous  diagnosis  by,  effect,  2446. 
error  of  judgment, 

emergency,  2443. 

not  negligence,  2443. 
evidence  to  establish  malpractice,  2455. 
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PHYSICIANS  AND  SURGEONS— Continued, 
malpractice, 

burden  of  proof,  2454. 

damages  for,  2457. 

damages  recoverable,  2457. 

elements  to  be  proved,  2453. 

evidence  in  action  for,  2453. 

evidence  to  establish,  2455. 

expert  testimony,  2456. 
negligence,  2442. 

operation,  consent  of  patient,  effect,  2450. 
patient's  own  negligence,  effect,  2452. 
prescriptions,  meaning,  2445. 
proximate  cause  of  injury  to  patient,  2451. 
sale  of  practice,  breach  of  contract,  damages,  2440. 
skill,  degree  required  to  exercise,  2442. 
specialists,  degree  of  care  required,  2444. 
witness,  duty  to  call  as,  2448. 
X-ray  machine,  degree  of  care  required  in  use,  2449. 

PLEADINGS, 

taking  to  jury  room,  2554. 

PLEDGES, 

conversion  by  pledgee,  2463. 

corporate  stock,  surrender  by  pledgee,  2461. 

duty  of  pledgee,  2464. 

negligence  of  pledgee  in  enforcing  collateral,  2464. 

notes  as  collateral,  duty  to  collect,  2460. 

sale,  ratification  by  pledger,  2462. 

PREMISES, 

dangerous,  degree  of  care  required,  2343. 
store  to  be  kept  in  safe  condition,  2344. 

PRESUMPTIONS, 

competency  of  infant  employees,  2218. 
employee's  exercise  of  due  care,  2256. 
good  character,  libel  or  slander,  2130. 
libel  and  slander,  intention  to  injure,  2129. 
malice  in  libel  and  slander,  2119. 
natural  results  of  act  intended,  2328. 
payment,  lapse  of  time,  2428. 

PRIVILEGED  COMMUNICATIONS, 
libel  and  slander,  effect,  2124. 

PRINCIPAL  AND  AGENT, 

malicious  prosecution,  acts  of  agent,  2172. 

PROBABLE  CAUSE, 

defense  to  malicious  prosecution,  2173. 
malicious  prosecution,  absence,  2173. 
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PROCEDURE, 
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act  of  God,  2727. 
admissions,  2616. 

collision  cases,  negligence,  2617. 

damage  to  automobile,  amount,  2618. 

falsity  of  prior  statements,  2620. 

modification  of  contract,  2621. 

negligence,  collision  cases,  2617. 

personal  injuries,  expenses,  2619. 

plea  of  guilt  in  criminal  case,  2623. 

proceedings  in  another  case,  2622. 
admissions,  weight  given,  2616. 
amount  of  verdict,  direction  as  to,  2710. 
annuity  tables,  effect  as  evidence,  2585. 
arguments  and  conduct  of  counsel,  2711,  2712. 

corporations,  prejudice,  2713. 

discretion  of  court  as  to  limits,  2711-2722. 

hobo,  2714. 

insurance,  2712. 

limits  of  proper,  2711-2722. 

prejudicial,  2711-2722. 
authority  and  duty  of  jury,  2535,  2537. 
books  on  medicine,  consideration  by  jury,  2584. 
burden  of  proof,  2484. 

contributory  negligence,  2513. 

negligence,  2511. 

character  evidence,  witnesses,  2577. 
character  of  witness,  2574. 
circumstantial  evidence,  2597-2615. 
conclusion  of  charge,  2823. 

contributory  negligence,  proof,  procedure,  2513. 
corporations,  2563. 

corporations,  prejudice  of  jury  against,  2563. 
correction  of  instruction,  2804. 
correction  of  verdict,  2822. 
credibility  of  witnesses,  2567,  2631. 

death  of  party  to  transaction,  evidence  to  consider,  2580. 
definitions  of  words  and  phrases,  2706-2803. 
degree  of  proof,  2484,  2511. 

deliberating  calmly  and  listening  to  differences,  duty,  2539. 
depositions,  consideration,  2627. 
directing  verdict  if  jury  believe  evidence,  2677. 
direction  of  verdict  of  certain  amount,  2676. 
evidence, 

duty  to  be  guided  by,  2541. 

exclusion,  2652-2676. 

opposite  party,  benefit  of,  2624. 

purpose  and  effect,  2630-2649. 

review,  2473. 

action  against  passenger  carrier,  2476. 

assault  and  battery,  2479. 

automobiles,  operation  of,  2477. 

carrier  of  passengers,  action  against,  2476. 


INDEX  1135 


References  are  to  Sections 
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evidence, 

review, 

expenses  in  damage  action,  2474. 
injury  of  employee,  2475. 
libel,  action  for,  2481. 
malicious  prosecution  action,  2482. 
personal  injuries,  2474. 
physicians,  action  against,  2480. 
railroads,  operation  of,  2478. 
surveys,  2483. 

weight,  2567. 

excluded  evidence,  2652-2676. 
expert  testimony,  2587-2596. 

damage  to  building  while  moving,  2595. 

facts  in  knowledge  of  witness,  2596. 

handwriting,  2592. 

insanity,  2591. 

negligence  of  physician,  2589. 

personal  injury  actions,  2590. 

value  of  property,  2593. 

value,  services  rendered,  2588. 

water,  estimating  flow,  2594. 
facts,  opinion  of  trial  judge,  2650. 
failure  of  party  to  call  witness,  2625. 
failure  of  party  to  produce  evidence,  2625. 
failure  of  party  to  testify,  2625. 
false  imprisonment,  2525. 
false  testimony  by  witness,  credibility,  2570. 
forms  of  verdict,  2807-2820. 
identity  of  persons,  proof,  2583. 
impeachment  evidence,  2577. 
inferences,  2756. 

interested  witnesses,  credibility,  2569. 
introductory  instruction,  2471. 
issues,  outline  and  statement,  2473. 
judge, 

opinion  of,  as  to  facts,  2650. 

remarks  of,  2723. 

judge,  during  trial,  conduct  of,  2723. 
judicial  notice,  2566. 

jurors,  number  required  for  verdict,  2805. 
jury,  duty,  2635-2559. 

answers  in  special  verdict,  2548. 

authority,  2535. 

automobile  involved  in  collision,  view,  2565. 

common  experience,  use  of,  2543. 

communications  to,  from  others,  2555. 

construing  separate  instructions,  2550. 

consulting  together,  2539. 

corporations,  prejudice  against,  2563. 

differences  to  reconcile,  2539. 

documents,  taking  to  room,  2552. 

evidence,  to  be  guided  by,  2541. 
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jury,  duty, 

food,  furnishing,  2558. 

foreman,  election,  duty,  2556. 

importance  of  care,  emphasizing,  2545. 

influenced  by  newspapers,  2542. 

itemized  memoranda  of  damages,  taking  to  room,  2553. 

jury  service,  stressing  importance  of,  2546. 

law  and  facts,  when  determine,  2538. 

law,  judge  alone  to  decide,  2537. 

newspaper  articles,  influence  of,  2542. 

not  to  guess  at  facts,  2541. 

personal  knowledge,  applying,  2543. 

prejudiced,  2560. 

previous  experience  as  jurors,  2549. 

province  of  court  and  jury,  2537. 

putting  self  in  party's  place,  2544. 

questions  of  fact,  to  determine,  2536. 

remaining  together,  2555. 

sleeping  quarters,  furnishing,  2557. 

special  questions,  care  in  considering,  2547. 

special  verdict,  answers  in,  2548. 

sympathy,  2560. 

taking  charge  to  jury  room,  2551. 

third  persons,  communications  with,  2555. 

to  act  conscientiously,  2540. 

view  of  premises,  2564. 

laws  of  other  states,  effect,  2724. 

medical  books,  consideration  by  jury,  2584. 

memorized  testimony,  credibility,  2571A. 

mortality  and  annuity  tables,  2585. 

mortality  tables,  consideration  by  jury,  2585. 

negligence,  proof,  2511. 

number  of  jurors  required  for  verdict,  2805. 

number  of  witnesses,  effect,  2567,  2568. 

opinion  evidence,  2587-2596. 

opinion  of  judge  as  to>  facts,  2650. 

oral  statements  of  party,  testimony  concerning,  2578. 

photographs  in  evidence,  effect  to>  be  given,  2626. 

pleadings, 

outline  of,  2472. 

taken  to  jury  room,  2554. 

pleadings  and  issues,  statement  of,  2472. 

positive  and  negative  evidence,  relative  weight,  2586. 

prejudice  and  sympathy  of  jury,  2560. 

prejudiced  witnesses,  2569. 

prejudice  of  jury,  2560. 

preponderance  of  evidence,  2484,  2776. 

presumptions,  2484. 

proof,  2484. 

adultery,  divorce,  2522. 

agency,  2488. 

alteration  of  instruments,  2487. 

assault  and  battery,  2518. 
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proof, 

automobile  insurance,  2501. 

banks  and  banking,  2494. 

bastardy  proceedings,  2523. 

bona  fide  purchaser,  2492. 

brokers,  actions,  2495. 

comparative  negligence,  251 5. 

consideration  for  notes,  2491. 

contracts,  2485. 

contributory  negligence,  2513. 

crimes  in  civil  actions,  2517. 

death  by  wrongful  act,  damages,  2521. 

death,  cause  of,  insurance,  2505. 

delivery  of  instruments,  2486. 

disability  insurance,  2503. 

drainage,  2506. 

eminent  domain,  2524. 

execution  of  instruments,  2486. 

fire,  loss  from,  2502. 

fraud,  2498. 

fraudulent  conveyances,  2499. 

glass  in  food,  damages,  2526. 

identity  of  persons,  2510. 

insanity,  2508. 

insurable  interests,  2500. 

insurance, 

automobile,  2501. 
cause  of  death,  2505. 
time  of  death,  2504. 

intent,  2509. 

last  clear  chance,  2514. 

libel  or  slander,  2527. 

money  lent,  2489. 

negligence,  2511. 

negligence  of  third  person,  2516. 

notes,  consideration,  2491. 

parent  and  child,  2497. 

partnerships,  2496. 

payment,  2493. 

personal  injuries,  2520. 

proximate  cause,  2512. 

sales  of  goods,  2490. 

self-defense,  action  for  death,  2519. 

set-off,  2528. 

slander,  2527. 

suicide,  insurance,  2505. 

variance,  pleading  and  proof,  2529. 

wills,  2507. 

proximate  cause,  proof,  procedure,  2512. 
purpose  of  evidence,  2630-2649. 
quotient  verdict,  2806. 
remarks  and  conduct  of  judge,  2723. 
report  of  auditor,  effect,  2629. 
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reputation  for  truth,  witnesses,  2577. 

requests  for  instructions,  2470. 

sanity  inquisition,  testimony  of  accused,  2581. 

sealed  verdict,  2821. 

separate  instructions  considered  one  complete  charge,  2550. 

special  interrogatories  and  special  verdicts,  2820. 

special  verdicts,  forms,  2824. 

fire  insurance,  2828. 

injuries  from  defective  bridge,  2829. 

injury  to  railway  employee,  2826. 

malicious  prosecution,  2825. 

misrepresentations,  2827. 
statement  and  review  of  evidence,  2473. 
testimony  inconsistent  with  physical  facts  or  laws,  2573. 
testimony  of  witness  at  former  trial,  2628. 
time  of  death  of  insured,  2504. 
variance,  2530-2534. 

assault  and  battery,  2533. 

contracts,  2530. 

negligence,  actions  based  on,  2532. 

pensions,  actions  for,  2531. 

slander,  action,  2534. 
verdict  directed,  2677. 

advertising,  pay  for,  2680. 

alienation  of  affections,  2686. 

animal  injured  by  automobile,  2708. 

assault  and  battery,  2691. 

automobile  injury  cases,  2699. 

automobile,  pedestrian's  injuries,  2700. 

automobiles,  going  in  same  direction,  2703. 

carriers  of  passengers,  2685. 

chauffeur  injuring  employer,  2709. 

collision, 

automobile  and  animal-drawn  vehicle,  2707. 
automobile  and  bicycle,  2701. 
automobile  and  motorcycle,  2702. 
automobiles  going  opposite  directions,  2704. 
automobile  with  automobile  turning,  2705. 

collision  with  parked  automobile,  2706. 

contracts,  2678. 

damages  not  proved,  2690. 

death  by  wrongful  act,  2692. 

detectives,  2687. 

fire  insurance,  2683. 

injuries  from  defects  in  streets,  2696. 

injury  to  land,  2689. 

malpractice  of  physician,  2694. 

mandamus  to  compel  payment  of  claims,  2688. 

master's  liability  to  servant,  2695. 

negligence  cases,  2693. 

operation  of  railroads,  injuries,  2697. 

partnership,  contracts  with,  2681. 

pensions,  2684. 
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verdict  directed, 

personal  injury  actions,  2696-2707. 

sale  of  goods,  2679. 

street  railways,  injuries  while  in  operation,  2698. 

tender,  2682. 
verdict  form,  2807. 

bastardy  proceedings,  2816. 

cancelled  deed,  2814. 

conversion  of  chattels,  2809. 

eminent  domain,  2815. 

insanity  inquest,  2817. 

replevin,  2710,  2811. 

set-off  or  counterclaim,  2819. 

special  interrogatories,  2820. 

special  verdict,  2820. 

trespass  to  try  title,  2813. 

two  or  more  defendants,  2808. 

waste,  action  for,  2812. 

wills,  2818. 

view  of  premises  by  jury,  2564. 

wealth  of  party,  considering  in  awarding  damages,  2561. 
weight  of  evidence  and  credibility  of  witnesses,  2567. 
withdrawal  of  instruction,  2804. 
witnesses,  2568-2576. 

contradiction  by  party  producing,  2572. 

convicted  of  crime,  credibility,  2576. 

credibility,  2567. 

guilty  of  crime  but  not  convicted,  credibility,  2575. 

inconsistent  or  contradictory  statements,  2571. 

interested,  credibility,  2569. 

moral  character,  effect,  2574. 

number,  effect,  2568. 

prejudiced,  2569. 

testifying  falsely,  credibility,  2570. 

youths,  credibility,  2582. 
written  instructions  taken  to  jury  room,  2551. 

PROXIMATE  CAUSE, 

injury  resulting  from  negligence,  2330. 
intervening  cause,  effect  of,  2331. 
negligence  as,  of  injury  or  damage,  2330. 

PUBLIC  CONTRACTS, 

breach,  action  by  subcontractor,  2837. 
landowner's  action  against  contractor,  2835. 
materialman's  action  on  contractor's  bond,  2836. 

PUNITIVE  DAMAGES, 

intoxicating  liquors,  sale,  2060. 


RAILROADS, 

animals,  liability  for  killing,  2891. 
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burden  of  proof,  actions  against,  2841. 
care  at  crossings,  2856. 

highway  crossings,  2856. 

street  crossings,  2857. 
care  required  to  exercise,  2840. 
care  to  be  exercised  at  points  where  persons  may  be  expected   on 

tracks,  2860. 

cars  blocking  crossing,  2859. 
.cattle  guards,  duty  to  maintain,  2892. 
children  on  track,  duty  towards,  2850. 
collision  at  crossing,  2858. 
collision  of  trains  at  crossing,  2868. 
contributory  negligence,  2874. 

parents,  2876. 

personal  injury,  2874. 
crossing  between  moving  cars,  2887. 
crossing,  injuries,  2854. 
crossing,  negligence  in  maintaining,  2855. 
defenses,  limitation  on  right,  contributory  negligence,  2875. 
discovered  peril,  doctrine,  2879. 

distance  in  which  train  may  be  stopped,  evidence,  2890. 
doctrine  of  discovered  peril,  2879. 
emergency,  conduct  of  person  in,  2880. 
employees,  degree  of  care  to  be  exercised  for,  2213. 

federal  laws,  2234. 

engineer's  right  to  assume  automobile  driver  will  stop,  2871. 
engineer's  right  to  assume  person  will  leave  track,  2870. 
engineer's  right  to  assume  persons  will  act  to  avoid  injury,  2870. 
evidence  as  to  distance  in  which  train  may  be  stopped,  2890. 
farm  crossings,  2846. 
fences  and  cattle  guards,  2892. 
fences,  duty  to  maintain,  2892. 
fires  caused  by  locomotive,  2873. 
flagman  at  crossing,  2849. 
flagman's  signals,  right  to  rely  upon,  2884. 
frightening  horses  by  operation  of  trains,  2866. 
gates,  right  to  rely  upon,  2886. 
horses,  frightening,  2866, 
imputed  negligence,  2877. 
injuries  at  crossings,  2854. 
injuries  to  trespassers  on  tracks,  2861. 
jumping  on  moving  cars,  person  injured,  2888. 
killing  animals,  2891. 
last  clear  chance  doctrine,  2878. 
liability  from  operation,  2840. 
lookout,  duty  to  maintain,  2848. 
mail  cranes,  injuries  from,  2867. 
negligence,  actions  for,  2840. 
obstructing  watercourses,  liability,  2893. 
peril  of  person,  care  after  discovering,  2869. 
persons  in  perilous  position  on  railroad  bridge,  2869A. 
persons  loading  cars,  injuries,  2863. 
presumption  person  killed  on  tracks  exercised  due  care,  2889. 
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presumptions  in  actions  against,  2841. 
proximate  cause  of  injury,  2843. 
rights  of  public, 

crossings,  2851. 
right  of  way,  2852. 
tracks  in  street,  2853. 

safety  gates,  right  of  person  to  rely  upon,  2886. 
signals,  duty  to  sound,  2845. 
signals  not  heeded,  duty  of  engineer,  2872. 
signals  not  sounded,  knowledge  of  approach  of  train,  2847 
speed  of  trains,  2844. 
steam,  escaping,  injuries  from,  2865. 
stop,  look,  listen, 

duty  of  person,  2881. 
duty  where  view  obstructed,  2883. 
point  where  duty  begins,  2882. 
street  crossings,  care  in  running  trains,  2857. 
trespassers  on  engines,  injuries,  2862. 
wanton  acts  of  employees,  2842. 
warning  devices  at  crossing,  effect  on  care  required, 
watchman's  signals,  right  to  rely  upon,  2885. 
watercourses,  obstruction,  2893. 
whistle  or  bell,  duty  to  sound,  2845. 
workers  on  premises  of  others,  injuries  to,  2864. 

REAL  PROPERTY, 

lateral  support,  2895. 
REFORMATION  OF  INSTRUMENTS, 

mistake  from  plaintiff's  negligence,  2901. 

mistake,  proof,  2900. 

tender  back  of  consideration,  necessity  for,  290A 

RELIGIOUS  SOCIETIES, 

expulsion  of  members,  2905. 
interference  of  another  church,  2906. 
pay  for  work,  action  for,  2907. 

REMAINDERS, 

timber,  cutting  and  removing,  liability,  2151. 
value  of  unexpired  term,  2150. 

REPLEVIN, 

breach  of  bond,  action,  2918. 
conditional  sales,  2915. 
damages,  2916. 
demand,  necessity,  2913. 
levy  on  property,  2910. 
measure  of  damages,  2916. 
ownership,  proof,  2911. 
partnership  property,  2399. 
principal  against  agent,  687,  2914. 
proof,  matters  required,  2912. 
verdict,  2917. 
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RES  IPS  A  LOQUITUR, 

doctrine,  when  applied,  2335. 

master  and  servant,  doctrine  applied,  2216. 

S 

SALE   OF  GOODS, 

contract  of  sale,  2925. 
rescission,  2947. 

damages  for  breach  of  contract,  2939. 
repossession,  2948. 
sale  on  trial,  2941. 
-warranties,  2935. 

SALE  OF  LANDS, 

acceptance  of  deed,  2950. 
breach  of  contract,  2955. 

damages,  2956. 
contract,  rescission,  2952. 
damages,  breach  of  contract,  2956. 
deed,  acceptance,  effect,  2950. 
fixtures,  removal  by  vendor,  2958. 
good  faith  purchasers,  2951. 
misrepresentations,  2953. 

money  paid,  recovery  by  purchaser,  fraud,  2954. 
purchaser's  recovery  of  money  paid,  2954. 
rescission  of  contract,  2952. 
rescission,  offer  to  perfect  title,  effect,  2959. 
value,  method  of  determining,  2957. 

SALES, 

acceptance,  necessity  and  effect,  2927. 
breach  of  contract,  2931. 
breach  of  warranty,  2938. 

damages,  2939. 
contract  of  sale,  2925. 
contract,  performance  of,  2933. 
damages  for  breach  of  warranty,  2939. 
damages  from  infected  cattle,  2446. 
delay  in  delivery,  effect,  2930. 
delivery,  necessity  and  effect,  2927. 
description,  sale  by,  2942. 

duty  of  party  when  acceptance  refused,  2929. 
examination  of  goods,  right,  2928. 
fall  in  price,  effect,  2932. 
fraud,  effect  and  relief,  2945. 
implied  contracts,  2926. 
implied  warranty,  2936. 

infected  cattle,  damages  for  sale  of,  2946. 
insolvency  of  buyer,  rights  of  seller,  2944. 
interest  as  damages,  breach  of  contract,  2940. 
"merchantable"  defined,  2943. 
merchantable  goods,  meaning,  2943. 
partnership  business,  breach  of  agreement,  2394. 
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performance  of  contract,  proof,  2933. 

proof  of  warranty,  2937. 

refusal  to  accept,  duty  of  party,  2929. 

trial,  sale  on,  2941. 

warranty,  2935. 

breach  of,  2938. 

implied,  2936. 

proof  of,  2937. 

SCHOOL  TEACHERS, 

action  for  wrongful  discharge,  2965. 
contract,  filing  with  board,  2966. 
wrongful  discharge,  action  for,  2965. 

SEAMEN, 

liability  of  steamship  company  in  general,  2967. 
misrepresenting  condition  of  health,  2969. 
unseaworthiness,  2968. 

SECURITIES, 

approval  of  Security  Commission,  2971. 
Blue  Sky  Laws,  sale  of  stock,  2970. 
conspiracy  in  sale,  2971. 
stock,  fraud  in  sale,  2970. 

SEDUCTION, 

aggravation  of  damages,  2975. 
breach  of  promise,  damages,  2975. 
chastity,  presumption  as  to,  2976. 
damages,  recoverable,  1428,  2977. 
definition,  2974. 

SET-OFF, 

rent,  action  for,  2102. 

SET-OFF  AND  COUNTERCLAIM, 
amount  of  recovery,  2985. 
burden  of  proof,  2981. 
collision  action,  cross-action,  2982. 
counterclaim  not  pleaded,  2980. 
fraud,  cross-complaint  for,  2984. 
office  rent,  clerk  hire,  2983. 

SHERIFFS  AND  CONSTABLES, 

bond,  indemnity,  right  to,  2994. 
care  of  property  levied  upon,  2993. 
damages  for  failure  to  levy,  2991. 
levy,  making  wrongful,  2990. 
right  to  indemnifying  bond,  299.4. 
shooting  suspect  in  making  capture,  2992. 

SHIPPING, 

bill  of  lading  and  tariff,  carrier  charged  with  knowledge,  2999. 
care  in  handling  steamboat,  3003. 
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collision  of  vessel  with  raft,  3001. 

contributory  negligence  of  passenger,  3005. 

employees,  care  in  selecting,  3003. 

injuries  to  passengers,  burden  of  proof,  3004. 

labor  trouble  causing  delay,  liability  of  carrier,  3003. 

lien  on  cargo,  when  lost,  3000. 

passengers,  injury,  liability,  3004. 

wharf -boat  used  for  landing,  3002. 

SHOWS, 

See  THEATERS. 

SIDEWALKS, 

contributory  negligence  of  one  injured  on,  3007,  3009. 

damages  from  defects  or  obstructions,  3006. 

defects,  injuries  from,  3006. 

effect  of  repairs  after  injury,  3010. 

ice  covering,  injuries  from,  3008. 

injured  person,  contributory  negligence  of,  3007. 

obstructions  on,  injuries  from,  3006. 

snow  covering,  injuries  from,  3008. 

SPECIAL  VERDICTS, 

See  PROCEDURE. 

answers,  importance,  duty  of  jury,  2548. 
questions,  jury's  duty  with  respect  to,  2547. 

STATUTES, 

burden  of  proof,  where  violated,  3015. 

liability  for  violation,  3015. 

motorist  violating,  negligence,  3015. 

negligence  based  on  violation  of,  3015. 

negligence  per  se,  3015. 

traffic  act,  violation,  3015. 

violation  as  constituting  negligence,  3015. 

STREET  AND  INTERURBAN  RAILROADS,  3026-3062. 

STREET  CARS, 

acts  in  emergencies,  3050. 

animals,  injury  to,  3042. 

assumption  traveler  will  use  due  care,  3037. 

assumption  vehicle  will  not  be  driven  in  front  of  car,  3038. 

automobiles,  collisions  with,  3047. 

brakes,  duty  to  equip  with  efficient,  3027. 

burden  of  proof,  negligence,  3055. 

car,  duty  of  motorman  to  control,  3031. 

care,  degree  required  in  operation,  3025. 

children,  duty  towards,  3040. 

collisions, 

automobiles,  3047. 

fire  trucks,  3045. 

police  vehicles,  3046. 

runaway  team,  3044. 
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contributory  negligence  of  injured  person,  3056. 

crossings,  injuries  at,  3048. 

crossings,  railroad,  care  to  be  used,  3051. 

deaf  persons,  injury,  3041. 

doctrine  of  discovered  peril,  3059. 

driving  on  track  in  front  of  car,  3061. 

duty  toward  children,  3040. 

emergencies,  acts  in,  liability,  3050. 

equipment,  use  of  obsolete,  3028. 

fenders,  duty  to  equip  with,  3026. 

fire  truck,  collision  with,  3045. 

horses, 

care  toward  frightened,  3043. 

runaway,  collision  with,  3044. 
ice  on  tracks,  3053. 
imputed  negligence,  3058. 
injury  to  trespasser  on  car,  3033. 
intersections,  accidents  at,  3048. 
intersections,  right  of  way  between,  3049. 
look  and  listen,  traveler's  duty,  3060. 
lookout,  motorman's  duty  to  keep,  3035. 
motorman  assuming  traveler  will  use  due  care,  3037. 
motorman,  duty  to  control  car,  3031. 
motorman  leaving  post,  3030. 
motorman's  duty  to  keep  lookout,  3035. 
motorman's  duty  to  signal,  3036. 
negligence, 

driving  in  front  of  approaching  car,  3061. 

imputed,  3058. 

inference  of  from  mere  occurrence,  3055. 
negligence  in  operation,  general  rules,  3025. 
obsolete  equipment,  use  of,  liability,  3028. 
operation, 

degree  of  care  required,  3025. 

negligence  in,  3025. 

ordinance,  violation  of,  in  operation,  3032. 
parties  on  tracks,  relative  rights,  3029. 
peril,  doctrine  of  discovered,  3059. 
person  in  position  of  peril,  duty  of  motorman,  3039. 
police  car,  collision  with,  3046. 

proximate  cause  of  injury,  contributory  negligence,  3057. 
railroad  crossings,  care  to  be  exercised,  3051. 
reckless  conduct,  driving  in  front  of  car,  3061. 
res  ipsa  loquitur  doctrine,  3055. 
right-of-way  between  intersections,  3049. 
signals,  duty  to  give,  3036. 
snow  on  track,  3053. 
speed,  rate  and  control,  3034. 
street  grade,  tracks  above,  3052. 
tracks,  relative  rights  of  parties  on,  3029. 
traveler's  duty  to  look  and  listen,  3060, 
trespasser  on  car,  injury,  3033, 
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violation  of  city  ordinance  in  operation,  3032. 
wanton  injuries  by,  3054. 

STREETS  AND  HIGHWAYS, 

actual  notice  of  defects,  3066. 

assumption  of  safety  for  travel,  3066. 

care  to  be  exercised  by  city  with  respect  to,  3066. 

changes,  3065. 

children  using,  care  to  be  exercised,  3066. 

city's  liability  for  defects,  3066. 

constructive  notice  to  city  of  defects,  3066. 

contributory  negligence  of  injured  person,  3067. 

damages  for  injuries  from  defects,  3066. 

damages  from  obstructions  in,  3066. 

defective,  meaning,  3066. 

defects  and  obstructions,  liability  for,  3066. 

defects  in,  injuries  from,  3066. 

duty  of  city  with  respect  to,  3066. 

establishment,  3065. 

establishment,  location,  changes  and  vacation,  3065. 

guard-rails  at  side,  duty  to  keep,  when,  3066. 

imputed  negligence  where  person  injured,  3067. 

injured  persons,  contributory  negligence,  3067. 

injuries  from  defects  in,  3066. 

injuries  from  obstructions,  3066. 

knowledge  by  person  injured  of  defects  in,  3067. 

location,  3065. 

negligence  of  person  injured,  3067. 

notice  to  city  of  defects,  3066. 

obstructions,  damages  recoverable  for  injuries,  3066. 

obstructions  in,  injuries  from,  3066. 

open  sewers  in,  injuries  from,  3066. 

trees  permitted  to  fall  across,  injury  from,  3066. 

vacation,  3065. 

SUICIDE, 

See  ACCIDENT  INSURANCE;  LIFE  INSURANCE. 
insane  employee's,  liability,  2266. 

SURETYSHIP, 

bond,  executed  without  authority,  3072. 
consideration  for,  extension  of  time,  3073. 
construction  of  contract,  3070. 
contract  of,  construction,  3070. 
contract  signed  through  fraud,  3071. 
extension  of  time  as  consideration,  3'073. 
fraud  inducing  signing  of  contract,  3071. 
good  faith  between  surety  and  creditor,  3074. 
paid  surety,  construction  of  contract,  3070. 
release  of  surety  by  extension  of  time,  3075. 
release  of  surety,  method,  3075. 
verdict  against  principal  and  surety,  3076. 
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SURGEONS, 

See  PHYSICIANS  AND  SURGEONS. 

SWIMMING  POOLS, 

injuries  in,  contributory  negligence,  3080. , 


TELEGRAPH  AND  TELEPHONE  COMPANIES, 
address  of  sendee,  sufficiency  of,  3099. 
blanks,  effect  of  printed  matter  on  back,  3092. 
break-down  of  line,  delay  in  transmission,  3097. 
connecting  line,  error  in  message,  liability,  3096, 
damages  for  error  in  message,  3100. 
damages  for  misdelivery,  3100. 

damages  for  negligence  in  delivery  of  message,  3098. 
damages,  when  exemplary,  recoverable,  3101. 
defective  wiring,  property  damage  from,  3089. 
delay  in  transmission,  break-down  as  excuse,  3097. 
delivery,  negligence  in,  effect,  3098. 
delivery  of  messages,  care  required,  3093. 
duty  to  accept  messages  without  discrimination,  3090. 
error  in  transmission,  liability,  3095. 
error  of  connecting  line,  liability,  3096. 
exemplary  damages,  when  recoverable,  3101. 
falling  of  defective  pole,  injuries  of  person,  3085. 
highways,  rights  in,  3085. 

hours  to  receive  messages,  right  to  regulate,  3091. 
injuries  to  person  on  highway,  3086. 
insulation  defective,  property  damage  from,  3089. 
measure  of  damages  in  action  against,  3100-3102. 
mental  anguish,  when  element  of  damages,  3102. 
messages,  3090,  3095. 

care  in  transmission,  3093. 

delivery,  care  required,  3093. 

duty  to  accept  without  discrimination,  3090. 

error  in  transmission,  3095. 

right  to  fix  hours  to  accept,  3091. 
messenger  on  bicycle  injuring  pedestrian,  3087. 
name  of  sendee,  sufficiency  of,  3099. 
negligence  in  delivery  of  message,  3098. 
objects  in  road  frightening  horses,  3088. 
office  hours  to  accept  messages,  right  to  fix,  3091. 
pedestrian  injured  by  messenger  on  bicycle,  3087. 
personal  injuries  to  pedestrian  by  messenger  on  bicycle,  3087. 
poles  falling,  injury  of  person,  3085. 
printed  matter  on  back  of  blanks,  effect,  3092. 
property  damage  from  defective  wiring,  3089. 
rights  in  highways,  3085. 
telegram,  taking  over  telephone,  3094. 
telephone  directory,  incorrect  listing,  3095A. 
transmission  of  message,  duty,  care  required,  3093. 
transmission  of  message,  error  in,  3095. 
wires,  breaking,  as  excuse  for  delay,  3097. 
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TENANCY  IN  COMMON, 

cotenant's  right  to  recover  for  rent  or  waste,  3106. 
mesne  profits,  meaning,  3105. 
rent,  liability  for,  to  cotenant,  3106. 
•waste,  liability  for,  to  cotenant,  3106. 

TENANT, 

See  LANDLORD  AND  TENANT. 

TENDER, 

evidence  of,  sufficiency,  3110. 
requisites  and  sufficiency,  3110. 

THEATERS, 

boisterous  person,  right  to  expel,  3118. 

duty  of  operators,  care,  3115. 

lighting,  duty  to  maintain  proper,  3117. 

operators,  care  required  to  exercise,  3115. 

patrons  sitting  in  unsafe  section,  3115. 

safety  of  premises,  patron's  right  to  assume,  3116. 

seats  sold  by  mistake,  right  to  have  surrendered,  3118. 

"submarine,"  injuries  from  operation,  3115. 

surrender  of  seats  sold  by  mistake,  3118. 

THEFT  INSURANCE, 

automobile,  1959-1964. 

essentials  for  recovery,  1959. 
factory  number,  warranty,  1960. 
failure  to  return  car,  1964, 
insurable  interest,  1961. 
insurer's  liability,  extent,  1962. 
intent  of  one  taking,  1962. 
newness  of  car,  warranty,  1960. 
notice  of  loss,  1963. 
proceeds,  right  to,  proof,  1961. 
proofs  of  loss,  furnishing,  1963. 
sale  before  loss,  recovery,  1961. 
title,  necessity  of  proof,  1961. 
warranties,  1960. 

TITLE, 

slander  of,  action  for,  2137. 

TORTS, 

employees,  liability  of  master  to  third  persons  for,  2268. 
partnership,  2400. 

TRADE  FIXTURES, 

definition,  2113. 

TRADE-MARKS, 

abandonment,  what  amounts  to,  3125. 

TRESPASS, 

action  for,  possession  required,  3133. 
cutting  timber,  when  constitutes,  3130. 
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fence,  breaking-,  3132. 

hauling  logs  across  another's  land,  3132. 

lateral  support  of  land,  interfering  with,  3134. 

laying  pipe,  3135. 

possession  required  to  maintain  action,  3133. 

retaining  wall,  encroaching  on,  3131. 

timber,  cutting  without  authority,  3030. 

title  and  possession,  3133. 

TRUTH, 

justification  in  libel  or  slander,  2120. 
libel  or  slander,  burden  of  proof,  2131. 


U 

USURY, 

See  INTEREST. 
effect  of  usurious  contract,  2041. 


VERDICTS, 

See  PROCEDURE. 
direction  of,  2677-2709. 
interest,  right  to  add,  2040. 
quotient,  not  allowed,  2806. 

VETERINARIANS, 

compensation,  receipt  not  required  in  malpractice,  3140. 

definition,  3140. 

malpractice,  responsibility,  3140. 

negligence  in  practice,  liability,  3140. 

qualifications,  3140. 


W 

WAREHOUSEMAN, 

care,  degree  required  to  exercise,  3146. 

care  demanded  of,  3146. 

charges  for  storage,  right  to  collect,  3149. 

definition,  3145. 

fire,  loss  of  stored  goods,  liability,  3148. 

grain  lost  by  fire,  delivery  of  same  quantity  of  other  grain,  3148. 

identity  of  grain  lost,  collection  of  storage  charges,  3150. 

lien  for  storage  charges,  3150. 

mixing  grains  in  storage,  3147. 

ordinary  care,  when  test  of  responsibility,  3146. 

owner  of  grain  mixed  in  storage,  rights,  3147. 

reasonable  care  in  protecting  goods,  3146. 

receipt  given  for  storage  in  particular  warehouse,  3149. 
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WASTE, 

crops,  destruction  by  overflow,  3178,  3179. 

damages  for,  recovery  by  landlord,  3159. 

damages  from  obstruction,  3171. 

damages  to  crops  from  overflows,  3178. 

dams,  duty  of  owners,  care  required,  3173. 

definition,  3155. 

diversion,  measure  of  damages  for,  3170. 

embankment,  overflowing  streets,  3176. 

embankments,  damages  from  removal,  3177. 

extraordinary  floods,  damages  caused  by,  3178. 

failure  of  life  tenant  to  pay  taxes,  3156. 

failure  to  make  repairs,  3156. 

impounding  waters  from  spring,  3166. 

improvements,  failure  of  life  tenant  to  pay  for,  3157. 

injurious  deposits  carried  down  stream,  3178. 

irrigation  ditches,  overflow  of,  damages  from,  3172. 

irrigation  ditch  through  city,  city's  duty,  3172. 

landlord's  action  against  tenant,  damages,  3159. 

life  tenant's  failure  to  pay  taxes,  3156. 

measure  of  damages  for,  3159. 

measure  of  damages  for  injury  to  crops  from  overflow,  3179. 

''natural  watercourse"  defined,  3169. 

"navigable"  defined,  3167. 

obstructing  flow  from  spring,  3166. 

obstructions, 

damages  recoverable,  3171. 

temporary,  3171. 

overflows,  damage  to  crops,  3178,  3179. 
owners  of  dams,  ordinary  care  required,  3173. 
percolating,  interfering  with,  3165. 
pollution  of  watercourses,  liability  for,  3180. 
railroads,  obstruction  by,  3171. 
removal  of  embankments,  damages,  3177. 
repairs,  life  tenant's  failure  to  make,  3156. 
reservoirs,  seepage  from,  damages,  3174. 
seepage  from  reservoirs, 'liability  to  lower  landowners,  3174. 
spring,  causing  overflow  on  lands  of  another,  3166. 
springs,  pollution  of,  3180. 

statutes  prohibiting  obstruction  by  railroads,  3171. 
straw,  tenant  burning,  3160. 
streams,  pollution  of,  liability  for,  3180. 
streets,  overflowing  from  embankments,  3176. 
tide  lands,  reservation  by  government,  3168. 
water  main,  duty  to  maintain  drains,  3175. 
wrongful  diversion  from  course,  3170. 

WATERS  AND  WATERCOURSES,  3169,  3170. 
obstruction  of  watercourses,  3171. 
overflow  of  land,  3178. 

damages  to  crops,  3179. 
pollution  of,  3180. 
railroad  obstructing,  2893. 
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WILLS, 

acknowledgment  of  execution,  form,  3191. 

attestation  clause,  form,  3191. 

attorney,  testamentary  gift  to,  undue  influence,  3193. 

burden  of  proof  as  to  contract  to  make,  3l90. 

burden  of  proof  as  to  genuineness,  3191. 

capacity,  evidence  to  determine,  3192. 

capacity  to  execute,  test,  3192. 

children,  right  to  disinherit,  3192. 

circumstantial  evidence  to  overthrow,  Virginia  (8),  3192. 

coercion  in  execution  of,  effect,  3193. 

confidential  relations,  undue  influence  from,  3193. 

contract  to  make,  burden  of  proof,  3190. 

decision  as  to  validity  by  another  court,  effect,  3195. 

degree  of  intelligence  required  of  testator,  3192. 

delusions  of  testator,  effect,  3192. 

devisees,  title  taken  by,  3196. 

disinheriting  children,  right  of  testator,  3192. 

eccentricities  of  testator,  effect,  3192. 

elements  of  validity,  3192. 

evidence,  sufficiency  to  sustain,  3191. 

evidence  to  determine  capacity,  3192. 

execution,  3191,  3193. 

acknowledgment  of,  3191. 

form,  3191. 

undue  influence  in,  effect,  3193. 
expert  testimony  as  to  capacity,  effect,  3192. 
forgery,  burden  of  proof,  3191. 
former  probate  by  another  court,  effect,  3195. 
illness,  effect  on  capacity  to  execute,  3192. 
illusions,  effect  of  beliefs  of  testator,  3192. 
improvements,  payment  to  be  made  by  provision  in,  3190. 
insane  delusions  of  testator,  3192. 
insanity  of  testator,  burden  of  proof,  3192. 
insanity  once  proved  is  presumed  to  continue,  3192. 
legal  execution,  what  is,  3191. 
memory,  degree  required,  3192. 
mental  capacity,  sufficiency,  3192. 
natural  objects  of  bounty,  who  are,  3192. 
necessity  of  witnesses  to  execution,  3191. 
old  age,  effect  on  capacity  to  execute,  3192. 
oral  agreement  to  pay  for  services  by  provision  in,  3190. 
"person  of  unsound  mind"  defined,  3192. 
preponderance  of  evidence  to  sustain,  3191. 
presumption  of  testator  of  sound  mind,  3192. 
probate  by  another  court,  effect,  3195. 
qualifications  to  make,  3191. 
request  to  witnesses  to  sign,  3191. 
res  adjudicata  as  to  validity,  3195. 
revocation, 

how  effected,  3194. 

tearing*  instrument,  3194. 

what  constitutes,  3194. 
services,  payment  to  be  made  for  by  provision  in,  3190. 
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signature  to,  how  made,  3191. 
signing  by  testator  and  witnesses,  3191. 
"sound  and  disposing  mind"  defined,  3192. 
sound  mind,  3191,  3192. 

evidence  to  determine,  3192. 

presumption,  3192. 

testator  required  to  be,  3191. 
testamentary  capacity,  meaning,  3192. 
testator  must  sign,  how,  3191. 
test  of  capacity  to  execute,  3192. 
title  taken  by  devisees,  3195. 

unconsciousness  of  testator  at  time,  invalidates,  3192. 
undue  influence,  3193. 

after  will  made,  3193. 

burden  of  proof,  3193. 

circumstantial  evidence  of,  3193. 

confidential  relations  not  essential,  3193. 

definition,  3193. 

evidence  to  prove,  3193. 

invalidation  of  will,  3193. 

persuasion  does  not  constitute,  3193. 
unnatural  disposition  of  property,  effect,  3192. 
validity,  what  constitutes,  3192. 
weakness,  effect  on  capacity  to  execute,  3192. 
who  may  make,  3191. 
witnesses,  testator  and  witnesses  signing  in  presence  of  each  other, 

3191. 

witnesses  to  execution,  necessity  of,  3191. 
writing,  must  be  in,  3191. 

WIND  INSURANCE, 

loss,  amount  recoverable,  1950. 

WITNESSES, 

character,  effect  of  proof,  2574. 

character  evidence,  2577. 

contradiction  by  party  producing,  2572. 

contradictory  statements,  2571. 

conviction  of  crime,  credibility,  2576. 

credibility,  2567. 

credibility  of  interested  witnesses,  2568. 

false  testimony,  credibility,  2570. 

guilty  of  crime  but  not  convicted,  credibility,  2575. 

impeachment  evidence,  2577. 

interested  in  cause,  credibility,  2568. 

moral  character,  effect,  2574. 

numbers,  effect  of,  2568. 

physicians,  duty  to  call  as,  2448. 

prejudiced,  credibility,  2569. 

testimony  contradicting  physical  facts,  2573. 

youths,  credibility,  2582. 
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WORK  AND  LABOR, 

abandonment,  payment  after,  3203. 
compensation,  reasonable  value,  3202. 
defendant's  direction,  done  at,  3201. 
defendant's  request,  liability,  3201. 
implied  agreement  to  pay  for,  3200. 
reasonable  value  of  work,  3202. 
recovery,  3202. 

WORKMEN'S  COMPENSATION, 

aggravation  by  injury,  of  existing  disease,  3212. 

compensation  precluding  recovery  from  employer,  3213. 

compensation  received  from  another  source,  3213. 

dependency,  3214. 

injured  person  already  afflicted,  3212. 

injuries  arising  out  of  and  in  course  of  employment,  3215. 

injuries,  nature  and  extent,  3210. 

"partial  disability"  defined,  3210. 

previous  disease  of  injured  person,  3212. 

"total  disability"  defined,  3210, 

total  incapacity,  meaning,  3210. 

violation  of  rule,  effect,  3211. 

wilful  misconduct,  meaning  under  statute,  3211. 


X-RAY, 

burning  patient  with  machine,  negligence,  2449. 
use  by  physician,  degree  of  care  required,  2449. 
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PREFACE 

This  preface  is  intended  to  alert  readers  of  these  volumes  to  some  of  the  new 
features  in  the  1982  Cumulative  Supplement. 

Instead  of  providing  verbatim  examples  of  jury  charges,  this  edition  of  Reid's 
Branson  Cumulative  Supplement  takes  an  unique  and  useful  approach, 
Reasons  for  correct  jury  instructions  are  enumerated  and  examples  of  incorrect 
charges  and  their  defects  are  provided  for  comparison.  Where  appropriate,  the 
applicable  law  of  the  jurisdiction  is  briefly  stated. 

I  am  most  grateful  to  my  Research  Assistant,  R,  Scott  McGrew,  who  devoted 
countless  hours  to  the  preparation  of  this  edition,  and  whose  ideas  contributed 
much  to  the  expanded  scope  of  these  volumes. 

There  are  many  new  section  headings  and  cross-indexing  references  that 
should  further  increase  the  usefulness  of  these  volumes.  In  addition,  citations 
to  State  Reporters  are  given  when  available. 

James  K.  Weeks 

Syracuse,  New  York 
April  1982 
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CIVIL  ACTIONS 

CHAPTER  114 
INSURANCE 

Section  Section 

1930.  Fire  insurance  on  buildings  and  personal  when  insurer  is  not  a  party  to  the 

property  in  general  —  Concealment  action. 

of  material  fact  by  insured.  1977.  —  Right  of  injured  person  to  recover  from 

1931.  —  Execution  and  delivery  of  policy  or  insurer. 

memorandum  of  insurance;  binders;  1978.  Life  insurance  —  Application  for  policy; 
oral  contracts.  misrepresentations  in  obtaining  pol- 

1932.  — Premiums;  cancelation  of  policy.  icy. 

1933.  —  Property  covered.  1986.  —Suicide. 

1943.  —  Cause  of  fire  and  loss.  1989.  —  Application  for  policy;  misrepresen- 

1944.  —  Extent  of  loss  and  liability  of  insurer.  tations  in  obtaining  policy. 

1945.  —  Notice  and  proof  of  loss  required  to  be      2020.  Accident;  definition  and  coverage  under 

furnished  to  insurer;  other  duties  of  insurance  policy. 

insured  after  fire.  2021.  Personal  injury,  health  and  disability 

1962.  —  Nature  and  cause  of  loss  and  extent  of  insurance  —  Application  for  policy; 

liability  of  insurer.  misrepresentations  in  obtaining  pol- 

1967.  —  Extent  of  loss  and  liability  of  insurer.  icy. 

1971.  Insurance   of  motor   vehicles   against  2023.  -  Nature,  cause,  and  extent  of  injury, 

injury  from  causes  other  than  fire.  illness,  or  disability;  extent  of  liabil- 

1973A.  Insurer's  duty  to  investigate  msurabil-  ity  of  insurer. 

ity  2023A.  Rule  for  origin  of  sickness  date. 

1974. —Nature  and  cause  of  injury  and  extent  2026.  Duty    of   insurer    of   good    faith    in 

of  liability  of  insurer.  settlement;      duty      to      consider 

1975.  —  Duties  of  insured  after  collision  or  msured's  interest. 

injury.  2036.  Exclusionary  clauses. 

1976.  —    Instructions   concerning    insurance 

§  1930.    Fire  insurance  on  buildings  and  personal  property  in  general 
—  Concealment  of  material  fact  by  insured. 

§  1931.    Execution  and  delivery  of  policy  or  memorandum  of  insur- 
ance; binders;  oral  contracts. 

Alaska. 

In  commenting  on  insurance  policy  language  interpretation,  the  Supreme 
Court  stated: 

"It  is  well-established  that  we  treat  insurance  policies  as  contracts  of 
adhesion  when  interpreting  language  policy.  Therefore,  we  construe  them  so 
as  to  provide  that  coverage  which  a  layperson  would  have  reasonably  expected 
from  a  lay  interpretation  of  the  policy  terms."  4  x 

"U.S.  Fire  Ins.  Co.  v.  Colver,  600  P2d  1 
(Alaska  1979). 
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§  1932.    —  Premiums;  cancelation  of  policy. 

Vermont. 

The  trial  court  erred  in  instructing  the  jury  that  the  burden  of  proof  for 
mailing  was  on  the  insurance  company  and  the  burden  of  proof  for  the  receipt 
was  on  the  insured.  Without  a  method  stated  in  the  policy,  actual  receipt  is  a 
condition  precedent  to  a  cancellation  of  the  policy  by  the  insurer.  The  presump- 
tion of  the  receipt  from  proper  mailing  disappears  when  facts  to  the  contrary 
may  be  found  from  the  evidence  produced  and,  therefore,  the  presumption  is  of 
no  value.10 1 

Washington. 

You  are  instructed  that  a  person  is  entitled  to  "justifiably  rely"  on  the 
promise  of  another  to  notify  him  of  the  status  or  termination  of  a  policy  of 
insurance,  only  if  a  reasonably  prudent  person  similarly  situated,  with  the 
same  knowledge  or  means  of  knowledge,  would  rely  upon  such  promise.10'2 

iaiRocque  v.  Co-operative  Fire  Ins.  Assoc.,  10'2Weitman  v.  Grange  Ins.  Assn.,  59 
438  A2d  383  (Vt  1981).  Wash2d  748,  370  P2d  587  (1962). 

§  1933.    —  Property  covered. 

Federal. 

Testimony  has  been  presented  in  this  case  from  which  the  jury  could  find 
that  the  damages  to  the  plaintiffs'  property  resulted  from  causes  within  the 
coverage  of  the  policy,  and  testimony  has  been  presented  from  which  the  jury 
could  find  that  the  damage  resulted  from  causes  excluded  from  the  coverage  of 
the  policy;  and  testimony  has  further  been  presented  from  which  the  jury  could 
find  that  the  damage  may  have  resulted  from  a  combination,  concurrence,  and 
working  together  of  causes  within  the  coverage  and  causes  excluded  from  the 
coverage  of  the  policy. 

Therefore,  the  court  instructs  the  jury  that  if  you  find  as  a  fact  that  the 
damage  to  the  plaintiffs'  property  resulted  from  a  combination,  concurrence, 
and  working  together  of  causes  within  the  coverage  of  the  policy  and  causes 
excluded  from  the  coverage  of  the  policy,  the  court  instructs  you  that  the 
plaintiffs  are  entitled  to  recover  in  this  action.11-1 

North  Carolina. 

Now,  the  court  instructs  you,  members  of  the  jury,  that  there  is  a  difference 
between  accidental  death  and  death  by  external,  accidental  means.  Accidental 
means  that  which  happens  by  chance  or  fortuitously  without  intent  or  design 
and  which  is  unexpected,  unusual,  and  unforeseen.  Accidental  means  refers  to 
the  occurrence  or  happening  which  produces  the  result  and  not  to  the  result. 
That  is,  accidental  is  descriptive  of  the  term  Means.  The  motivating,  creating 
and  causal  factor  must  be  accidental  in  the  sense  that  it  is  unusual,  unforeseen, 
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and  unexpected.  The  emphasis  is  upon  the  accidental  character  or  causation, 
not  upon  the  accidental  nature  of  the  element  sequence  of  the  chain  of 
causation.  The  insurance  provided  in  these  policies  is  not  against  an  accidental 
result.  To  create  liability  it  must  be  made  to  appear  that  the  unforeseen  and 
unexpected  result  was  produced  by  accidental  means.  The  stipulated  payment 
is  to  be  made  only  if  the  death,  though  unforeseen  and  unexpected,  was  effected 
by  means  which  are  external,  violent,  and  accidental. 

The  court  further  instructs  you,  members  of  the  jury,  that  if  you  should  find 
that  on  this  occasion  in  question  the  deceased  was  operating  his  automobile 
along  highway  27  and  that  as  a  result  of  hypertension  or  heart  attack  or  an 
arterial  occlusion  that  he  lost  control  of  his  car  and  it  went  out  into  the  water 
and  sank  down  and  he  was  drowned,  that  the  plaintiff  could  not  recover  and 
it  would  be  your  duty  to  answer  this  issue  "No." 

Now,  the  court  instructs  you,  members  of  the  jury,  that  our  courts  have  laid 
down  two  rules  to  follow  in  the  case  such  as  this  which  the  court  will  now  give 
you.  One,  when  at  the  time  of  the  accident  the  insured  was  suffering  from  some 
disease  but  the  disease  had  no  causal  connection  with  the  accident,  the  accident 
is  to  considered  the  sole  cause.  Second,  when  at  the  time  of  the  accident  there 
was  an  existing  disease  which  cooperating  with  the  accident  resulted  in  the 
injury  or  death,  the  accident  cannot  be  considered  the  sole  cause  or  as  the  cause 
independent  of  all  other  means.  In  other  words,  if  the  injury  or  death  was 
caused  by  the  sum  of  two  causes,  namely  accident  and  disease,  then  the  plain- 
tiff cannot  recover.11-2 

11.1  Fireman's  Fund  Ins.  Co.  of  San  Francisco  11-2Skillman  v.  Phoenix  Mut.  Life  Ins.  Co., 
v.  Hanley,  252  F2d  780  (1958).  258  NC  1,  127  SE2d  789  (1962).  . 

§  1943.    —  Cause  of  fire  and  loss, 

Wisconsin. 

Explosion  used  in  "its  ordinary  sense  and  related  to  the  common  experience 
of  men  presupposes  that  there  is  first  of  all  a  building  up  of  pressure  from 
within  or  from  some  internal  force,  that  because  of  this  internal  building  up  of 
pressure  and  as  a  direct  result  thereof,  there  is  an  expansion,  the  pressure  can 
no  longer  be  contained,  and  there  is  a  bursting  forth  from  within  caused  by  an 
internal  force  with  a  possible  violent  noise  and  reaction." 

If  you  believe  that  Tank  "A"  was  destroyed  by  reason  of  conditions  of  temper- 
ature, or  defects  in,  or  the  condition  of  the  tank,  itself,  or  by  reason  of  the 
brittleness  of  the  steel  comprising  the  side  walls  of  the  tank,  or  by  the  sheer 
weight  of  the  wheat  within  the  tank,  or  by  reason  of  the  combination  of  all  or 
any  of  such  conditions,  and  if  you  believe  the  destruction  of  the  tank  was  not 
caused  by  expansion  of  its  contents,  or  by  an  increase  in  internal  force  or 
pressure  within  the  tank,  then  you  are  instructed  that  there  was  no  explosion 
of  Tank  "A."51-1 

5ia  Aetna  Gas.  &  Sur.  Co.  v.  Osborne 
McMillan  Elevator  Co.,  26  Wis2d  292,  132 
NW2d  510  (1965). 
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§  1944.    —  Extent  of  loss  and  liability  of  insurer. 

Georgia. 

I  charge  you  that  the  policy  defines  the  actual  cash  value  of  a  stock  of  lumber 
at  the  market  price  of  such  lumber  as  it  existed  at  the  time  and  place  of  loss, 
less  all  discounts  and  unincurred  expenses  to  which  such  stock  would  have 
been  subject  had  no  loss  occurred.  I  charge  you  that  the  parties,  both  plaintiff 
and  defendant,  are  bound  by  the  definition  of  actual  cash  value  which  I  have 
just  quoted  to  you  insofar  as  their  rights  under  this  insurance  policy  are  con- 
cerned. Therefore,  the  cost  of  the  lumber  does  not  fix  the  measure  of  damages, 
but  it  is  the  actual  cash  value,  as  I  have  already  defined  to  you,  at  the  time  and 
place  of  loss  which  measures  the  rights  of  the  parties  as  to  the  amount  of 
recovery  if  the  plaintiffs  are  entitled  to  recover.58 l 

Missouri. 

The  court  instructs  the  jury  that  when  the  plaintiffs  gave  notice  to  the 
defendant  to  repair  the  property  in  question  on  April  24,  — ,  it  was  the  duty  of 
the  defendant  to  repair  said  property  within  a  reasonable  time,  to  the  extent 
of  the  damage  done  by  said  fire,  not  exceeding  the  amount  of  said  insurance, 
so  that  said  property  would  be  in  as  good  condition  as  before  the  fire,  and  the 
defendant  became  liable  in  damages  to  the  plaintiffs  for  any  damage  they  may 
have  suffered  as  a  direct  result  of  defendant's  failure  to  complete  said  repairs, 
even  though  said  damages  exceed  the  amount  of  said  insurance. 

You  are  therefore  instructed  that  in  determining  the  amount  of  plaintiffs' 
damages  you  should  allow  them  such  sum  as  you  find  and  believe  from  the 
evidence  would  reasonably  compensate  them  for  whatever  damages  they  have 
suffered  as  a  result  of  defendant's  failure  to  complete  said  repairs,  and  in  this 
connection  you  may  take  into  consideration  the  amount  it  will  now  cost  to 
rebuild  said  property,  so  that  it  will  be  in  as  good  condition  as  before  the  fire, 
and  the  reasonable  rental  value  of  said  property  for  the  loss  of  the  use  of  same 
from  the  date  on  which  you  find  said  repairs  could  have  been  reasonably 
completed,  to  this  date.62 1 

58a  Lumbermen's  Underwriting  Alliance  v.  82<1  Samuels  v.  Illinois  Fire  Ins.  Co.  (MoApp), 
Jessup,  100  GaApp  518,  112  SE2d  337  (1959).  354  SW2d  352  (1961). 

§  1945.    —  Notice  and  proof  of  loss  required  to  be  furnished  to  insurer; 
other  duties  of  insured  after  fire. 

North  Carolina. 

The  following  instruction  by  the  trial  court  judge: 

"In  connection  with  the  timely  filing  within  sixty  days  of  the  proof  of  loss, 
members  of  the  jury,  I  instruct  you  that  if  you  find  by  the  greater  weight  of  the 
evidence  that  the  proof  of  loss  was  filed,  then  I  further  instruct  you  that  the  law 
of  this  state  further  provides  that  failure  to  timely  file  shall  not  preclude  the 
plaintiff  from  asserting  his  claims  unless  there  is  a  substantial  prejudice  done 
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the  defendant  by  such  untimely  filing.  I  instruct  you  that  under  the  law  and 
evidence  in  this  case  there  is  no  substantial  injury  or  prejudice  to  the  defendant 
by  the  late  filing  if  such  were  done  by  the  plaintiff  [Emphasis  added.]," 
was  held  not  to  be  reversible  error  for  the  following  reason: 

"[Although  the]  court's  charge  technically  is  erroneous,  since  the  statute 
requires  a  showing  that  failure  to  file  timely  was  for  good  cause  as  well  as  a 
showing  that  the  failure  to  so  file  did  not  substantially  harm  the  party  against 
whom  liability  is  sought.  However,  the  judge  in  essence  relieved  plaintiff  of  the 
burden  of  showing  good  cause  and  removed  the  issue  of  timeliness  from  the 
jury's  consideration  by  stating  as  a  matter  of  law  that  defendant  was  not 
substantially  harmed.  The  court's  charge  amounted  to  a  peremptory  instruc- 
tion on  the  issue  of  timeliness,  instructing  the  jury  that,  if  it  found  that  proper 
proofs  of  loss  were  filed,  plaintiffs  claim  was  not  barred  due  to  lack  of  timely 
filing.  Such  an  instruction  was  favorable  to  plaintiff  and  is  not  grounds  for  a 
new  trial"  (citations  omitted)  (emphasis  added).71-1 

71-1  Brandon  v.  Nationwide  Mut    Fire  Ins. 
Co.,  271  SE2d  380  (NC  1980). 

§  1962.    —  Nature  and  cause  of  loss  and  extent  of  liability  of  insurer. 
Alaska. 

In  commenting  on  insurance  policy  language  interpretation,  the  Supreme 
Court  stated: 

"It  is  well-established  that  we  treat  insurance  policies  as  contracts  of 
adhesion  when  interpreting  language  policy.  Therefore,  we  construe  them  so 
as  to  provide  that  coverage  which  a  layperson  would  have  reasonably  expected 
from  a  lay  interpretation  of  the  policy  terms." 17<1 

"-1  U.S.  Fire  Ins.  Co.  v.  Colver,  600  P2d  1 
(Alaska  1979). 

§  1967.    —  Extent  of  loss  and  liability  of  insurer. 
Alaska. 

In  commenting  on  insurance  policy  language  interpretation,  the  Supreme 
Court  stated: 

"It  is  well-established  that  we  treat  insurance  policies  as  contracts  of 
adhesion  when  interpreting  language  policy.  Therefore,  we  construe  them  so 
as  to  provide  that  coverage  which  a  layperson  would  have  reasonably  expected 
from  a  lay  interpretation  of  the  policy  terms."  28'1 

aai  U.S.  Fire  Ins.  Co.  v.  Colver,  600  P2d  1 
(Alaska  1979). 


§   1971  INSTRUCTIONS— CIVIL  ACTIONS  6 

§  1971.    Insurance  of  motor  vehicles  against  injury  from  causes  other 
than  fire. 

Missouri. 

The  court  instructs  the  jury  that  the  defendant,  Imperial  Casualty  &  Indem- 
nity Company  of  Omaha,  Nebraska,  issued  to  plaintiffs  its  policy  of  insurance 
covering  loss  by  collision  or  upset  less  $250.00  upon  a  19 —  Model  RD  205 
International  Harvester  Company  Diesel  tractor.  The  court  further  instructs 
the  jury  that  if  you  find  belief  from  the  evidence  herein  that  plaintiffs'  vehicle 
was  damaged  on  or  about  December  2,  19 — ,  if  you  so  find,  as  the  result  of 
collision  or  upset  then  your  verdict  must  be  for  the  plaintiffs  and  against  the 
defendant.  The  court  further  instructs  the  jury  that  the  measure  of  damages 
to  be  used  in  assessing  the  plaintiffs'  damages,  if  any,  is  the  difference  between 
the  reasonable  market  value  of  the  vehicle  before  and  after  the  injury,  less 
$250.00.33 1 

**•*  Wrinkle  v.  Imperial  Cas.  &  indem.  Co. 
(MoApp),  343  SW2d  90  (1961). 

§  1973A.    Insurer's  duty  to  investigate  insurability. 

California. 

The  reasonableness  of  the  insurer's  investigation  of  insurability  is  ordinarily 
a  question  of  fact.  *  *  *  "Whether  or  not  the  automobile  liability  insurer  has 
breached  its  duty  to  the  public  to  make  a  reasonable  investigation  within  a 
reasonable  time  after  the  issuance  of  the  policy  ordinarily  constitutes  a  ques- 
tion for  the  trier  of  fact."  Among  the  factors  to  be  taken  into  account  in  as- 
sessing the  reasonableness  of  an  investigation  are  the  cost  of  obtaining  the 
information  from  the  Department  of  Motor  Vehicles  or  elsewhere,  the  avail- 
ability of  the  information  and  the  general  administrative  burden  of  making 
such  an  investigation.  "These  factors  must  be  weighed  against  the  importance 
of  the  protection  of  innocent  members  of  the  public  against  the  consequences 
of  automobile  owners  driving  with  voidable  liability  policies."  38-1 

S8'1  Fireman's  Fund  Am.  Ins.  Co.  v.  Escobedo, 
80  CalAppSd  610,  145  CalRptr  785  (1978). 

§  1974.    —  Nature  and  cause  of  injury  and  extent  of  liability  of  insurer. 

Nebraska. 

The  appellate  court  found  the  joinder  of  the  insurer  and  the  motorist  was 
improper.  A  trial  court  must  first  obtain  judgment  against  the  motorist  before 
proceeding  against  the  insurer. 

On  remand  for  the  issue  of  damages,  the  insurer's  interest  can  be  protected 
by  intervention.  The  court  should  not  instruct  the  jury  as  to  the  existence  of 
the  liability  insurance  or  the  monetary  limitation  of  coverage.  The  insurer's 
participation  in  the  trial  is  not  to  be  disclosed  to  the  jury.37-1 
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Pennsylvania. 

Apparently  this  provision  is  not  only  in  this  policy  of  insurance  but  is  one  of 
the  standard  clauses.  Companies  do  not  put  these  little  things  in  one  policy  and 
not  in  another.  Our  appellate  courts  have  passed  upon  clauses  of  this  sort  and 
have  gone  on  to  say  that  the  purpose  and  intention  of  such  a  clause  is  to  exclude 
those  in  repairing  automobiles.  Our  appellate  courts  have  gone  on  to  say  that 
without  any  control  from  the  owner  when  he  left  his  car  at  a  repair  shop,  he 
leaves  it  there  and  the  car  is  left  under  the  exclusive  control  of  the  repairman. 
Without  any  control  of  the  owner  as  to  the  selection  of  the  driver,  the  place  to 
be  driven,  the  manner  of  driving,  the  repairman  having  this  entirely  within  his 
control,  the  hazard  is  too  great  for  the  company  to  assume;  and,  therefore,  it 
is  excluded.  They  can't  take  that  responsibility. 

When  you  consider  the  facts  of  this  case,  you  will  consider  this  clause,  and 
on  that  phase  of  it  you  must  determine  under  the  facts  whether  this  repairman, 
P.,  was  in  the  course  of  testing  this  car  for  the  purpose  of  doing  authorized 
repairs  —  in  other  words,  whether  or  not  he  was  still  acting  as  a  repairman 
when  this  accident  happened  or  whether  his  job  as  repairman  had  been  com- 
pleted and  he  was  on  his  way  to  return  this  car  to  the  owner  at  his  home.  Bear 
in  mind  on  that  phase  of  it,  it  is  not  the  normal  duty  of  a  repairman  to  deliver 
an  automobile  to  a  person's  home,  and  here  there  is  no  evidence  of  any  oral  or 
written  contract  provided  for.  As  a  result  of  O.'s  request,  P.  being  a  friend  said 
he  would  deliver  the  car  and  bring  it  to  O.'s  home.  Of  course,  members  of  the 
jury,  in  considering  this  clause,  you  must  determine  whether  the  job  had  been 
completed  and  whether  the  automobile  was  being  returned  to  O.  at  his  own 
request.  If  the  job  was  not  completed  and  P.  was  still  acting  as  repairman,  and 
you  so  find,  your  verdict  must  be  for  the  defendant,  and  there  is  no  liability. 
However,  if  the  repairs  were  completed  and  P.  was  returning  the  car  to  O.  at 
O.'s  request,  then  you  will  consider  that  the  matter  of  these  repairs  and  all 
having  been  completed,  this  clause  does  not  apply.  Then  your  verdict  shall  be 
for  the  plaintiff.39'1 

*7'1  Eich  v.  State  Farm  Mut.  Auto  Ins.  Co.,  39<1  Bechler  v.  Oliva,  400  Pa  299, 161  A2d  156 
305  NW2d  621  (Neb  1981).  (1960). 

§  1975.    —  Duties  of  insured  after  collision  or  injury. 
California. 

If  you  should  find  from  a  preponderance  of  the  evidence  that  defendant 
insurance  company  had  information  of  facts  sufficient  to  reasonably  and 
prudently  put  it  on  inquiry  as  to  whether  or  not  plaintiff  H.  had  been  served 
with  a  copy  of  summons  and  complaint  in  the  action  brought  by  plaintiff  D., 
and  that  having  such  information  said  insurance  company  wholly  failed  to 
make  such  inquiry,  or  having  begun  inquiry,  failed  to  follow  it  up  in  a  reason- 
able manner,  then  and  in  that  event  you  are  instructed  that  as  a  matter  of  law 
it  is  conclusively  established  that  said  insurance  company  knew  that  plaintiff 
H.  had  been  served  with  summons  and  complaint.39  2 
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39-2Dalzell  v.  Northwestern  Mut.  Ins.  Co., 
218  CalApp2d  96,  32  CalRptr  125  (1963). 

§  1976.    —  Instructions  concerning  insurance  when  insurer  is  not  a 
party  to  the  action. 

Nebraska. 

The  appellate  court  found  the  joinder  of  the  insurer  and  the  motorist  was 
improper.  A  trial  court  must  first  obtain  judgment  against  the  motorist  before 
proceeding  against  the  insurer. 

On  remand  for  the  issue  of  damages,  the  insurer's  interest  can  be  protected 
by  intervention.  The  court  should  not  instruct  the  jury  as  to  the  existence  of 
the  liability  insurance  or  the  monetary  limitation  of  coverage.  The  insurer's 
participation  in  the  trial  is  not  to  be  disclosed  to  the  jury,43'1 

^  Eich  v.  State  Farm  Mut.  Auto  Ins.  Co., 
305  NW2d  621  (Neb  1981). 

§  1977.     —  Right  of  injured  person  to  recover  from  insurer. 
California. 

An  automobile  liability  insurance  policy  such  as  that  being  sued  upon  in  this 
action  is  required  by  the  Insurance  Code  of  the  state  of  California  to  contain, 
and  this  insurance  policy  did  contain,  "A  provision  that  whenever  judgment  is 
secured  against  the  insured  *  *  *  in  an  action  based  upon  bodily  injury  *  *  * 
then  an  action  may  be  brought  against  the  insurer  on  the  policy  and  subject  to 
its  terms  and  limitations,  by  such  judgment  creditor  to  recover  on  the  judg- 
ment." This  means  that  if  you  should  find  that  defendant  insurance  company 
insured  the  automobile  driven  by  plaintiff  H.  at  the  time  of  his  accident  with 
plaintiff  D.,  and  if  you  should  further  find  that  plaintiff  D.  recovered  judgment 
against  plaintiff  H.  on  account  of  bodily  injuries  suffered  in  said  accident,  then 
plaintiff  D.  is  entitled  to  recover  judgment  against  defendant  insurance 
company  in  the  amount  of  said  judgment  subject  to  the  terms  and  limitations 
of  said  policy.43-1 

Maryland. 

"You  cannot  find  a  verdict  in  this  case  in  favor  of  the  plaintiff  unless  you  find 
from  the  evidence  that  the  defendant,  its  attorneys  or  agents,  were  guilty  of 
negligence  or  bad  faith."  The  insurer's  duty  is  one  of  good  faith  and  due  care. 

For  an  insurer  to  measure  up  to  the  good  faith  test,  its  action  in  refusing  to 
settle  must  consist  of  an  informed  judgment  based  on  honesty  and  diligence. 
Furthermore,  the  insurer's  negligence,  if  any  there  be,  is  relevant  in 
determining  whether  or  not  it  acted  in  good  faith.43'2 

^  Dalzell  v.  Northwestern  Mut.  Ins.  Co.,         43'2  State  Farm  Mut.  Auto.  Ins.  Co.  v.  White, 
218  CalApp2d  96,  32  CalRptr  125  (1963).  248  Md  324,  236  A2d  269  (1967). 
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§  1978.    Life  insurance  —  Application  for  policy;  misrepresentations  in 
obtaining  policy. 

Oregon. 

The  following  instruction  properly  charged  the  jury  on  reliance  and  waiver 
by  the  insurer: 

"An  insurance  company  is  entitled  to  rely  upon  all  statements  made  by  an 
applicant  for  insurance  and  upon  all  the  information  furnished  by  the  appli- 
cant in  connection  with  the  application  insurance  forms. 

"In  processing  such  application  it  may  assume  that  all  information  furnished 
by  the  applicant  is  true  and  correct. 

"The  fact  that  an  insurance  company  performs  an  investigation  of  the  appli- 
cation does  not  in  itself  lessen  the  right  of  the  insurance  company  to  rely  upon 
the  information  furnished  by  the  applicant.  Knowledge  acquired  by  investiga- 
tion which  is  sufficient  to  lead  a  prudent  person  to  inquire  about  the  matter 
when  it  could  be  ascertained  conveniently  constitutes  notice  of  whatever  the 
inquiry  would  have  disclosed  and  will  be  regarded  as  knowledge  of  the  facts. 

"The  plaintiff  has  alleged  that  the  defendant  waived  his  right  to  rely  upon 
the  misrepresentations  because  it  knew  or  had  sufficient  information  to  know 
that  the  applicant  had  made  misrepresentation  [sic],  because  it  accepted  the 
application  for  insurance  and  accepted  premiums  paid  for  the  insurance  and 
retained  the  premiums  paid. 

"A  waiver  occurs  when  someone  voluntarily  and  intentionally  relinquishes 
a  known  right.  A  waiver  can  only  be  made  when  a  party  has  full  knowledge 
of  all  the  facts.  In  order  fcr  you  to  find  that  the  defendant  waived  his  [sic]  right 
to  rely  upon  the  representations  made  in  the  application  for  insurance,  you 
must  find  that  it  knew  that  the  statements  in  the  application  of  material  facts 
were  false,  and  with  such  knowledge  it  approved  the  application  and  entered 
into  an  insurance  contract. 

"The  burden  is  upon  the  plaintiff  to  show  you  by  a  preponderance  of  the 
evidence  that  the  defendant  waived  its  right  to  rely  on  the  representations  in 
the  application  for  insurance." 

Therefore,  it  was  not  error  for  the  court  to  refuse  to  give  the  following  charge 
requested  by  the  plaintiff: 

"Here  Plaintiff  contends  that  after  her  husband  had  filed  the  insurance 
application  Defendant  obtained  knowledge  that  the  application  may  have  con- 
tained misrepresentations,  and  thus  had  a  right  to  refuse  to  issue  insurance  at 
that  time.  However,  Plaintiff  is  contending,  that  Defendant  knowingly  elected 
to  issue  the  insurance  policy,  and  accept  premiums,  and  to  waive  any  right  it 
had  to  cancel  the  policy. 

"To  establish  waiver,  the  party  alleging  it  must  prove  that  the  insurance 
company  had  knowledge  of  sufficient  facts  to  put  it  on  inquiry,  but  inten- 
tionally waived  its  right  of  cancellation."  69-1 

Texas. 

In  connection  with  the  above  special  issue,  you  are  instructed  that  "good 
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health"  does  not  mean  perfect  health;  but  rather  it  means  a  state  of  health  free 
from  any  disease  that  affects  the  general  soundness  and  healthfulness  of  the 
system  seriously,  that  is,  that  the  insured  be  not  afflicted  with  a  disease  or 
bodily  infirmity  of  a  substantial  nature,  which  affects  the  insured's  general 
health  and  which  clearly  and  materially  increases  the  risk  to  be  assumed  by 
the  insurer.71 1 

69>1  Crawford  v.  Standard  Ins.  Co.,  621  P2d  71a  Texas  Reserve  Life  Ins.  Co.  v.  Dees 
583  (OrAppl980).  (TexCivApp),  368  SW2d  886  (1963). 

§  1986.    —Suicide. 
Washington. 

The  sole  issue  in  this  case  is  whether  the  deceased  died  as  a  result  of  suicide. 
Where  a  deceased  dies  as  a  result  of  a  gunshot  wound  it  is  presumed  that  his 
death  was  due  to  accident  rather  than  to  suicide.  Such  presumption  remains 
in  the  case  until  it  is  overcome  by  any  credible  evidence  to  the  contrary  which 
points  to  suicide,  but  at  all  times  the  burden  is  upon  the  defendant  to  prove  that 
the  death  of  the  deceased  was  due  to  suicide.  Instruction  No.  8. 

In  the  case  of  a  violent  death,  where  natural  causes  are  excluded,  the  pre- 
sumption against  suicide  is  overcome,  where  the  preponderance  of  the  evidence 
is  consistent  with  the  theory  of  suicide,  and  is  at  the  same  time  inconsistent 
with  any  reasonable  hypothesis  of  death  by  accident  or  by  the  act  of  another. 
Instruction  No.  9. 

You  are  instructed  that  while  at  the  outset  there  exists  presumption  against 
death  by  suicide,  this  presumption  is  not  evidence.  It  merely  shifts  to  the 
defendant  in  this  case  the  duty  of  going  forward  with  the  evidence.  The  pre- 
sumption here  disappears  when  there  is  evidence  on  the  subject  which,  in 
absence  of  the  presumption,  would  warrant  an  inference  of  death  by  suicide. 
However,  in  the  final  analysis  the  burden  of  proving  suicide  by  a  fair 
preponderance  of  the  evidence  still  rests  with  the  defendant.  Instruction  No. 
10.4-1 

4-1  Barrier  v.  Mutual  Life  Ins.  Co.  of  New  opinion  indicates  that  it  would  have  been  better 
York,  63  Wash2d  266,  387  P2d  58  (1963).  The  not  to  give  Instruction  No.  8. 

§  1989.    —  Application  for  policy;  misrepresentations  in  obtaining  pol- 
icy. 

Alaska. 

In  commenting  on  insurance  policy  language  interpretation,  the  Supreme 
Court  stated: 

"It  is  well-established  that  we  treat  insurance  policies  as  contracts  of 
adhesion  when  interpreting  language  policy.  Therefore,  we  construe  them  so 
as  to  provide  that  coverage  which  a  layperson  would  have  reasonably  expected 
from  a  lay  interpretation  of  the  policy  terms."  iai 
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Oregon. 

The  following  instruction  properly  charged  the  jury  on  reliance  and  waiver 
by  the  insurer: 

"An  insurance  company  is  entitled  to  rely  upon  all  statements  made  by  an 
applicant  for  insurance  and  upon  all  the  information  furnished  by  the  appli- 
cant in  connection  with  the  application  insurance  forms. 

"In  processing  such  application  it  may  assume  that  all  information  furnished 
by  the  applicant  is  true  and  correct. 

"The  fact  that  an  insurance  company  performs  an  investigation  of  the  appli- 
cation does  not  in  itself  lessen  the  right  of  the  insurance  company  to  rely  upon 
the  information  furnished  by  the  applicant.  Knowledge  acquired  by  investiga- 
tion which  is  sufficient  to  lead  a  prudent  person  to  inquire  about  the  matter 
when  it  could  be  ascertained  conveniently  constitutes  notice  of  whatever  the 
inquiry  would  have  disclosed  and  will  be  regarded  as  knowledge  of  the  facts. 

"The  plaintiff  has  alleged  that  the  defendant  waived  his  right  to  rely  upon 
the  misrepresentations  because  it  knew  or  had  sufficient  information  to  know 
that  the  applicant  had  made  misrepresentation  [sic],  because  it  accepted  the 
application  for  insurance  and  accepted  premiums  paid  for  the  insurance  and 
retained  the  premiums  paid. 

"A  waiver  occurs  when  someone  voluntarily  and  intentionally  relinquishes 
a  known  right.  A  waiver  can  only  be  made  when  a  party  has  full  knowledge 
of  all  the  facts.  In  order  for  you  to  find  that  the  defendant  waived  his  [sic]  right 
to  rely  upon  the  representations  made  in  the  application  for  insurance,  you 
must  find  that  it  knew  that  the  statements  in  the  application  of  material  facts 
were  false,  and  with  such  knowledge  it  approved  the  application  and  entered 
into  an  insurance  contract. 

"The  burden  is  upon  the  plaintiff  to  show  you  by  a  preponderance  of  the 
evidence  that  the  defendant  waived  its  right  to  rely  on  the  representations  in 
the  application  for  insurance." 

Therefore,  it  was  not  error  for  the  court  to  refuse  to  give  the  following  charge 
requested  by  the  plaintiff: 

"Here  Plaintiff  contends  that  after  her  husband  had  filed  the  insurance 
application  Defendant  obtained  knowledge  that  the  application  may  have  con- 
tained misrepresentations,  and  thus  had  a  right  to  refuse  to  issue  insurance  at 
that  time.  However,  Plaintiff  is  contending,  that  Defendant  knowingly  elected 
to  issue  the  insurance  policy,  and  accept  premiums,  and  to  waive  any  right  it 
had  to  cancel  the  policy. 

"To  establish  waiver,  the  party  alleging  it  must  prove  that  the  insurance 
company  had  knowledge  of  sufficient  facts  to  put  it  on  inquiry,  but  inten- 
tionally waived  its  right  of  cancellation."  ia2 

^U.S.  Fire  Ins.  Co.  v.  Colver,  600  P2d  1  10-2  Crawford  v.  Standard  Ins.  Co.,  621  P2d 
(Alaska  1979).  583  (OrApp  1980). 

§  2020.    Accident;  definition  and  coverage  under  insurance  policy. 

Iowa. 

"You  have  previously  been  instructed  that  one  of  the  propositions  that  plain- 
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tiff  has  to  establish  by  a  preponderance  of  the  evidence  is  that  plaintiffs 
decedent  had  an  accident. 

"You  are  instructed  that  the  term  accident  as  used  in  said  policy  is  to  be 
given  its  ordinary,  usual,  and  popular  meaning.  Basically  accident  means 
happening  by  chance,  unexpectedly,  taking  place  not  according  to  the  usual 
course  of  things  or  not  as  expected. 

"If,  after  a  careful  consideration  of  all  the  evidence  you  find  that  the  plaintiff 
has  not  established  that  the  plaintiffs  decedent  sustained  an  accidental  fall  on 
February  4, 1965,  then  in  such  an  event  it  being  a  material  allegation  of  the 
plaintiffs  petition,  you  should  find  for  the  defendant. 

"If,  however,  after  careful  consideration  of  all  the  evidence  you  find  that  the 
plaintiffs  decedent  did  sustain  an  accidental  fall  on  February  4, 1965,  then  in 
such  an  event  the  first  material  allegation  of  the  plaintiffs  petition  will  be 
established  and  then  you  will  proceed  to  determine  the  second  material 
allegation  of  the  plaintiffs  petition  that  the  said  accidental  fall  caused  bodily 
injuries  which  resulted  directly  and  independently  of  all  other  causes  in  his 
death  on  April  10,  1965."  77  l 

Kansas. 

"You  are  instructed  that  the  term  'accident'  is  defined  as  an  undesigned, 
sudden  and  unexpected  event,  usually  of  an  afflictive  or  unfortunate  character, 
and  often,  but  not  necessarily,  accompanied  by  a  manifestation  of  force."  77  2 

77'1  Poweshiek     County     Nat     Bank     v.         77-2  Williams  v.  Benefit  Trust  Life  Ins.  Co., 
Nationwide  Mut.  Ins.  Co.,  261  la  844,  156      200  Kan  51,  434  P2d  765  (1967). 
NW2d  671  (1968). 

§  2021.    Personal  injury,  health  and  disability  insurance  —  Application 
for  policy;  misrepresentations  in  obtaining  policy. 

Georgia. 

One  who  signs  a  written  document  without  reading  it,  unless  prevented  from 
doing  so  by  some  fraud  or  artifice,  is  chargeable  with  knowledge  of  its  con- 
tents.77-3 

Oregon. 

The  following  instruction  properly  changed  the  jury  on  reliance  and  waiver 
by  the  insurer: 

"An  insurance  company  is  entitled  to  rely  upon  all  statements  made  by  an 
applicant  for  insurance  and  upon  all  the  information  furnished  by  the  appli- 
cant in  connection  with  the  application  insurance  forms. 

"In  processing  such  application  it  may  assume  that  all  information  furnished 
by  the  applicant  is  true  and  correct. 

"The  fact  that  an  insurance  company  performs  an  investigation  of  the  appli- 
cation does  not  in  itself  lessen  the  right  of  the  insurance  company  to  rely  upon 
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the  information  furnished  by  the  applicant.  Knowledge  acquired  by  investiga- 
tion which  is  sufficient  to  lead  a  prudent  person  to  inquire  about  the  matter 
when  it  could  be  ascertained  conveniently  constitutes  notice  of  whatever  the 
inquiry  would  have  disclosed  and  will  be  regarded  as  knowledge  of  the  facts. 

"The  plaintiff  has  alleged  that  the  defendant  waived  his  right  to  reply  upon 
the  misrepresentations  because  it  knew  or  had  sufficient  information  to  know 
that  the  applicant  had  made  misrepresentation  [sic],  because  it  accepted  the 
application  for  insurance  and  accepted  premiums  paid  for  the  insurance  and 
retained  the  premiums  paid. 

"A  waiver  occurs  when  someone  voluntarily  and  intentionally  relinquishes 
a  known  right.  A  waiver  can  only  be  made  when  a  party  has  full  knowledge 
of  all  the  facts.  In  order  for  you  to  find  that  the  defendant  waived  his  [sic]  right 
to  rely  upon  the  representations  made  in  the  application  for  insurance,  you 
must  find  that  it  knew  that  the  statements  in  the  application  of  material  facts 
were  false,  and  with  such  knowledge  it  approved  the  application  and  entered 
into  an  insurance  contract. 

"The  burden  is  upon  the  plaintiff  to  show  you  by  a  preponderance  of  the^ 
evidence  that  the  defendant  waived  its  right  to  rely  on  the  representations  in 
the  application  for  insurance." 

Therefore,  it  was  not  error  for  the  court  to  refuse  to  give  the  following  charge 
requested  by  the  plaintiff: 

"Here  Plaintiff  contends  that  after  her  husband  had  filed  the  insurance 
application  Defendant  obtained  knowledge  that  the  application  may  have  con- 
tained misrepresentations,  and  thus  had  a  right  to  refuse  to  issue  insurance  at 
that  time.  However,  Plaintiff  is  contending,  that  Defendant  knowingly  elected 
to  issue  the  insurance  policy,  and  accept  premiums,  and  to  waive  any  right  it 
had  to  cancel  the  policy. 

"To  establish  waiver,  the  party  alleging  it  must  prove  that  the  insurance 
company  had  knowledge  of  sufficient  facts  to  put  it  on  inquiry,  but  inten- 
tionally waived  its  right  of  cancellation."  7£U 

77-3  Reserved  Life  Ins.  Co.  v.  Meeks,  121  7ai  Crawford  v.  Standard  Ins.  Co.,  621  A2d 
GaApp  592,  174  SE2d  585  (1970).  583  (OrApp  1980). 

§  2023.  —  Nature,  cause,  and  extent  of  injury,  illness,  or  disability; 
extent  of  liability  of  insurer. 

Alabama. 

I  charge  you,  gentlemen  of  the  jury,  that  the  proper  test  in  determining 
whether  plaintiff,  M.  R,  was  totally  disabled  during  the  period  alleged  in  the 
complaint  in  this  cause  is  not  whether  plaintiff  could  do  all  or  substantially  all 
of  the  things  he  previously  did  in  following  a  gainful  occupation  before  disabil- 
ity intervened  but  whether  or  not  plaintiff  could  substantially  perform  the 
material  duties  of  some  occupation  for  which  he  was  qualified  during  the  period 
from  April  20,  1958  to  January  20,  1961.84'1 
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Oregon. 

I  instruct  you  that  as  a  result  of  a  former  trial  between  plaintiff  and  defen- 
dant it  was  conclusively  adjudicated  that  plaintiff  sustained  bodily  injuries  in 
an  accident  on  or  about  June  9th,  19—,  and  that  as  a  direct  and  proximate 
result  of  such  accident  and  injuries,  a  prior  dormant  and  inactive  infirmity  or 
condition  was  substantially  aggravated,  excited,  activated  or  increased  to  such 
an  extent  as  to  render  plaintiff  wholly  disabled  and  that  such  disability  con- 
tinued for  a  period  of  sixteen  months;  that  is,  until  October  13th,  19 — . 

The  primary  question  here  for  you  to  decide  is  whether  or  not  plaintiffs  total 
disability,  as  adjudicated  in  the  former  trial,  continued  after  October  13th, 
19—,  and  if  so,  for  how  long  a  period  has  plaintiffs  total  disability  continued. 
If  plaintiff  s  total  disability,  as  a  result  of  said  accident,  continued  after  October 
13th,  19 — ,  then  plaintiff  is  entitled  to  recover  from  defendant  $100  per  month 
for  each  month  during  the  period  that  plaintiff  was  wholly  and  continuously 
disabled  and  was  under  the  regular  and  personal  attendance  of  a  licensed 
physician,  but  not  to  exceed  twenty-six  months. 

Being  wholly  disabled,  as  that  term  is  used  in  plaintiffs  insurance  policy, 
means  that  a  person  cannot,  within  the  range  of  normal  ability,  taking  into 
consideration  his  education,  training  and  physical  condition,  perform  any  work 
or  follow  any  gainful  occupation  in  a  customary  and  usual  manner.  Any 
impairment  rendering  it  impractical  for  a  person  to  follow  continually  any 
substantial  gainful  work  of  occupation  would  render  such  person  wholly 
disabled. 

In  determining  whether  or  not  plaintiff  was  wholly  and  continuously 
disabled  as  a  result  of  plaintiffs  accident  referred  to  in  the  complaint  and 
evidence  in  this  case,  I  instruct  you  that  a  person  is  wholly  disabled  if  such 
person  is  unable  to  perform  the  material  and  substantial  acts  necessary  for  the 
performance  of  gainful  work  or  gainful  occupation  that  such  person  is  qualified 
to  perform  in  a  customary  and  usual  manner. 

A  person  cannot  be  expected  to  work  or  follow  a  gainful  occupation  at  the 
peril  of  his  life  or  health,  and  a  person  would  not  be  expected  to  perform  work 
which  would  cause  such  person  such  pain  and  suffering  which  a  person  of 
ordinary  prudence  and  fortitude  would  be  unwilling  and  unable  to  endure. 

The  term  "wholly  disabled"  does  not  mean  that  a  person  must  be  confined  to 
his  bed  nor  be  in  a  state  of  absolute  helplessness  and  the  fact  that  a  person  may 
do  some  light  work  or  transact  some  business  dealings  or  engage  in  some 
amusement  does  not  preclude  the  existence  of  total  disability  at  the  time,  if 
reasonable  care  and  prudence  require  that  such  person  desist  from  doing  a 
substantial  amount  of  work  or  if  such  person,  in  fact,  is  totally  unfit  to  work 
at  any  gainful  work. 


I  instruct  you  that  before  you  can  find  that  plaintiff  is  entitled  to  any  com- 
pensation in  this  case  you  must  first  find  from  a  preponderance  of  evidence  that 
plaintiff  was  wholly  disabled  and  if  you  find  that  plaintiff  was  wholly  disabled 
he  would  be  entitled  to  compensation  only  for  such  period  of  time  immediately 
following  October  13th,  19 — ,  that  such  total  disability,  if  any,  was  continuous 
and  uninterrupted  and  plaintiff  suffered  a  total  loss  of  time. 
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I  instruct  you  that  any  break  or  interruption  in  the  continuity,  if  any,  of 
plaintiffs  total  disability,  if  any,  during  the  period  of  October  13th,  19 — , 
through  to  December  13th,  19 — ,  would  prevent  the  plaintiff  from  receiving 
compensation  for  any  total  disability,  if  any,  which  occurred  after  a  period  of 
either  no  disability  or  partial  disability. 

In  other  words,  if  you  should  find  that  the  plaintiff  was  wholly  disabled  up 
to  a  certain  period  and  then  following  the  period  of  total  disability,  if  any,  the 
plaintiff  was  suffering  no  disability,  or  only  partial  disability,  then  plaintiff 
would  be  entitled  to  recover  compensation  only  up  to  the  beginning  of  the 
period  of  no  disability  or  partial  disability. 

Any  total  disability  which  plaintiff  would  suffer  after  a  period  of  no  disability 
or  partial  disability  would  not  be  compensable  in  this  case. 


The  word  "continuously"  as  used  in  these  instructions  means  connected, 
extended  or  prolonged  without  separation  or  interruption  of  sequence; 
unbroken,  uninterrupted;  unintermitted. 


If  you  find  that  the  plaintiff  on  or  about  October  5th,  19 — ,  was  involved  in 
an  accident,  and  if  you  further  find  that  as  a  proximate  result  of  said  accident 
the  plaintiff  suffered  a  total  disability  for  a  period  of  time  which  he  would  not 
have  otherwise  had  but  for  the  accident,  then  I  instruct  you  that  plaintiff  would 
not  be  entitled  to  recover  any  compensation  from  the  defendant  for  any  total 
disability,  if  any,  occurring  after  that  accident. 


If  you  find  that  plaintiff  was  involved  in  an  accident  on  or  about  October  5th, 
19 — ,  and  that  it  aggravated  and  rendered  plaintiffs  arthritic  condition 
extremely  painful  for  a  period  of  six  months  or  less,  and  if  you  further  find  that 
during  all  or  part  of  the  six  months'  period  following  October  5th,  19 — ,  plaintiff 
was  wholly  and  continuously  disabled  and  suffered  total  loss  of  time  and  that 
it  is  just  as  probable  that  plaintiffs  disability,  if  any,  within  all  or  part  of  said 
period  of  time,  was  proximately  caused  by  the  accident  of  October  5th,  19 — ,  as 
it  is  that  it  was  directly  caused  by  the  accident  of  June,  19 — ,  then  I  instruct 
you  that  plaintiff  cannot  recover  beyond  October  5th,  19 — .  9-1 

84>1  United  Ins.  Co.  of  America  v.  Ray,  275  9'1  La  Barge  v.  United  Insurance  Co.,  221  Or 
Ala  411,  155  S2d  514  (1963).  480,  349  P2d  822  (1960). 

§  2023A.    Rule  for  origin  of  sickness  date. 
Illinois. 

[Tjhe  rule  would  appear  to  be  that  the  origin  of  said  sickness  is  deemed  to 
be  the  date  it  first  became  manifest  or  active  or  when  there  is  a  distinct 
symptom  or  condition  from  which  one  learned  in  medicine  can  with  reasonable 
accuracy  diagnose  the  disease.19 1 
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19-J  Cardamone  v.  Allstate  Ins.  Co.,  49 
IllAppSd  435,  7  HlDec  229,  364  NE2d  460 
(1977). 

§  2026.    Duty  of  insurer  of  good  faith  in  settlement;  duty  to  consider 
insured's  interest 

Thus,  the  law  imposes  upon  the  insurer  —  in  this  instance,  the  R.  G.  Insur- 
ance Co.  —  the  obligation  of  good  faith  —  basically,  the  duty  to  consider,  in 
good  faith,  the  insureds'  interests  as  well  as  its  own  when  making  decisions  as 
to  settlement.24-1 

"-1  Knobloch  v.  Royal  Globe,  38  NY2d  471, 
344  NE2d  364,  381  NYS2d  433  (1976). 

§  2036.    Exclusionary  clauses. 
Alaska. 

In  commenting  on  insurance  policy  language  interpretation,  the  Supreme 
Court  stated: 

"It  is  well-established  that  we  treat  insurance  policies  as  contracts  of 
adhesion  when  interpreting  language  policy.  Therefore,  we  construe  them  so 
as  to  provide  that  coverage  which  a  layperson  would  have  reasonably  expected 
from  a  lay  interpretation  of  the  policy  terms."36 

Kansas. 

Defendant  objected  to  an  instruction  placing  the  burden  on  defendant  to 
prove  that  plaintiffs  disability  was  caused  by  a  preexisting  illness.  The 
appellate  court  upheld  the  instruction,  saying  that  where  an  insurance 
company  seeks  to  avoid  payment  because  of  an  exception  in  the  policy,  the 
burden  is  on  the  defendant  to  show  that  the  case  falls  within  the  exception.37 

Michigan. 

Testimony  has  been  presented  in  this  case  from  which  the  jury  could  find 
that  the  damages  to  the  plaintiffs'  property  resulted  from  causes  within  the 
coverage  of  the  policy,  and  testimony  has  been  presented  from  which  the  jury 
could  find  that  the  damage  resulted  from  causes  excluded  from  the  coverage  of 
the  policy;  and  testimony  has  further  been  presented  from  which  the  jury  could 
find  that  the  damage  may  have  resulted  from  a  combination,  concurrence,  and 
working  together  of  causes  within  the  coverage  and  causes  excluded  from  the 
coverage  of  the  policy. 

Therefore,  the  court  instructs  the  jury  that  if  you  find  as  a  fact  that  damage 
to  the  plaintiffs'  property  resulted  from  a  combination,  concurrence,  and 
working  together  of  causes  within  the  coverage  of  the  policy  and  causes 
excluded  from  the  coverage  of  the  policy,  the  court  instructs  you  that  the 
plaintiffs  are  entitled  to  recover  in  this  action.38 
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36  U.S.  Fire  Ins.  Co.  v.  Colver,  600  P2d  1      Kan  51,  434  P2d  765  (1967). 

(Alaska  1979).  M  Fireman's  Fund  Ins.  Co.  of  San  Francisco  v. 

37  Williams  v.  Benefit  Trust  Life  Ins.  Co.,  200      Hanley,  252  F2d  780  (1958). 

CHAPTER  116 

INTOXICATING  LIQUORS 

Section  Section 

2051.    Liability  where  sales  made  by  different      2054.    Necessity  that  intoxicants  be  proximate 

sellers.  cause  of  injuries  complained  of. 

2052A.  Duty  to  protect  patron. 

§  2051.    Liability  where  sales  made  by  different  sellers. 
Michigan. 

The  trial  court  instructed  the  jury  to  return  verdicts  for  plaintiffs  if  the  sale 
of  intoxicants  by  "either  or  both  defendants  *  *  *  contributed  to  his  intoxicated 
condition  *  *  *  and  proximately  caused  or  contributed  to  *  *  *  the  automobile 
accident  which  resulted  in  his  death."  4>1 

4>1  Obermiller  v.  Patow,  45  MichApp  606,  207 
NW2d  152  (1973). 

§  2052 A.    Duty  to  protect  patron. 
New  Jersey. 

A  public  establishment  may  be  liable  for  failure  to  protect  a  patron  from 
other  patrons  who  are  intoxicated  even  though  it  may  not  have  contributed  to 
such  intoxication.5'1 

5-1  Mount  Hope  Inn  v.  Travelers  Indem.  Co., 
157  NJSuper  431,  384  A2d  1159  (1978). 

§  2054.    Necessity  that  intoxicants  be  proximate  cause  of  injuries  com- 
plained of. 

Michigan. 

The  trial  court  instructed  the  jury  to  return  verdicts  for  plaintiffs  if  the  sale 
of  intoxicants  by  "either  or  both  defendants  *  *  *  contributed  to  his  intoxicated 
condition  *  *  *  and  proximately  caused  or  contributed  to  *  *  *  the  automobile 
accident  which  resulted  in  his  death.10  * 

^^  Obermiller  v.  Patow,  45  MichApp  606, 
207  NW2d  152  (1973). 
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CHAPTER  117 
INTOXICATION 

Section  Section 

2065.  Definition.  2068.    Drunken  drivers  of  automobiles. 

2066.  Care    and    negligence    of   intoxicated      2068A.  Statutory  presumption  of  intoxication 

persons. 

2066A.  Duty  to  protect  patrons  from  others 
intoxicated. 

§  2065,  Definition. 
Illinois. 

A  person  is  "intoxicated"  when  as  a  result  of  drinking  alcoholic  liquor  there 
is  an  impairment  of  his  mental  or  physical  faculties  so  as  to  diminish  his  ability 
to  think  and  act  with  ordinary  care.1 1 

Maryland. 

It  was  not  improper  for  the  court  to  read  to  the  jury  provisions  from  the 
Maryland  Transportation  Code  Annotated,  §  21-902  (1977),  which  defined 
"driving  while  intoxicated"  and  "driving  while  ability  impaired  by  alcohol," 
because  the  court  subsequently  explained  to  the  jury  the  definitions  in  general 
terms  and  further  instructed  the  jury  that  a  violation  of  the  statute  by  the 
driver,  although  evidence  of  negligence,  was  not  enough  to  enable  the  plaintiff 
to  recover  unless  also  shown  that  the  negligence  was  a  proximate  cause  of  the 
injuries.  Although  not  improper  to  read  to  the  jury  statutory  definitions  of 
intoxication,  a  verdict  can  be  supported  only  if  there  is  some  evidence  of  the 
driver's  condition,  consumption  of  alcohol  by  the  driver,  or  some  observable 
conditions  of  intoxication.12 

Pennsylvania. 

A  trial  court  judge  may  properly  instruct  the  jury  regarding  the  mental  and 
physical  conditions  that  would  constitute  "being  under  the  influence"  of  alcohol 
and  may  specifically  point  out  to  the  jury  that  these  conditions  must  exist  to 
a  degree  that  renders  the  person  incapable  of  safe  driving  regardless  of  the  fact 
that  the  state  statutory  vehicle  code  limits  the  offense  of  driving  while  intoxi- 
cated to  that  of  "driving  while  intoxicated  to  a  degree  which  renders  a  person 
incapable  of  safe  driving."2'1 

l>1  Edenburn  v.  Riggins,  13  IllAppSd  830, 301  2>1  Commonwealth  v.  Benson,  421  A2d  383 
NE2d  132  (1973).  (PaSuper  1980). 

^  Fouche  v.  Masters,  420  A2d  1279  (MdApp 
1980). 

§  2066.    Care  and  negligence  of  intoxicated  persons. 
Nebraska. 

Any  evidence  you  find  of  the  drinking  of  intoxicants  by  either  the  plaintiff 
or  the  defendant  shall  not,  by  itself,  be  considered  as  negligence  or  gross 
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negligence,  but  is  a  circumstance  which  may  be  considered  by  you  together 
with  all  other  facts  and  circumstances  in  the  case  in  determining  the  existence 
or  nonexistence  of  negligence  or  gross  negligence.3 1 

3-1Raskey  v.  Hulewicz,  185  Neb  608,  177 
NW2d  744  (1970). 

§  2066A.    Duty  to  protect  patrons  from  others  intoxicated. 
New  Jersey. 

A  public  establishment  may  be  liable  for  failure  to  protect  a  patron  from 
other  patrons  who  are  intoxicated  even  though  it  may  not  have  contributed  to 
such  intoxication.4'1 

4>1  Mount  Hope  Inn  v.  Travelers  Indem.  Co., 
157  NJSuper  431,  384  A2d  1159  (1978). 

§  2068.    Drunken  drivers  of  automobiles. 
Illinois. 

Defendant  correctly  states  that  "driving"  is  an  essential  element  of  the  of- 
fense of  "driving  while  intoxicated."  So  also  is  it  true  that  it  is  not  necessary 
for  the  State  to  show  that  the  defendant  was  observed  actually  operating  the 
vehicle.  Further,  the  testimony  of  one  witness,  such  as  the  arresting  officer, 
may  be  sufficient  to  sustain  a  conviction  and  a  conviction  may  be  sustained 
upon  circumstantial  as  well  as  direct  evidence.11-1 

"-1  People  v.  Wright,  49  IllAppSd  356,  7 
IllDec  194,  364  NE2d  355  (1977). 

§  2068A.    Statutory  presumption  of  intoxication. 
South  Carolina. 

Appellant's  final  exception  is  that  the  trial  judge  erred  in  failing  to  instruct 
the  jury  that  the  statutory  presumption  of  intoxication  arising  from  a  reading 
of  0.10  per  cent  blood  alcohol  on  the  breathalyzer  is  a  rebuttable  one.  Although 
the  trial  judge  instructed  the  jury  that  the  presumption  was  to  be  considered 
"merely  as  an  evidential  fact  along  with  the  other  evidence,"  it  was  error  for 
the  judge  to  refuse  counsel's  request  to  instruct  the  jury  that  the  presumption 
was  rebuttable.12'1 

12-'  State  v.  Parker,  —  SC  — ,  245  SE2d  904 
(1978). 
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CHAPTER  119 

LANDLORD  AND  TENANT 

Section  Section 

2090A.  Leases,  construction  of.  2105.    Property    damage    —    From    steam 

2091.    Repairs  on  leased  premises.  escaping  in  apartment. 

2093.    Eviction  from  premises.  2106.    —  From  water  allowed  to  run  from 

2096.    Leases  —  Exculpatory  clauses.  upper  to  lower  floor. 

2103.    Personal  injury  of  tenant.  2114.  Implied  warranty  of  habitability. 

2103A.  Personal  injury  to  third  persons. 

§  2090A.    Leases,  construction  of. 
Indiana. 

Any  provisions  in  the  lease  involved  in  this  case  which  attempt  to  exculpate, 
excuse  or  release  defendant  0.  T.  D.  Co.  from  its  own  wrongful  acts  or  omis- 
sions, or  which  provide  that  the  Lessee  shall  indemnify  or  hold  harmless  defen- 
dant O.  T.  D.  Co.  from  injuries  or  damages  resulting  therefrom,  are 
unreasonable  and  unenforceable  under  the  law  of  this  state.  The  lease  is  to  be 
construed  most  strictly  against  defendant  O.  T.  D.  Co.,  and  any  ambiguities  in 
such  lease  are  to  be  construed  against  defendant  0.  T.  D.  Co.10"1 

10-101d  Town  Development  Co.  et  al.   v. 
Langford,  —  Ind  — ,  349  NE  2d  744  (1976). 

§  2091.    Repairs  on  leased  premises. 
New  York, 

If  you  are  satisfied  from  (a  preponderance)  of  the  evidence  that  defendant  had 
control  of  the  premises  occupied  by  plaintiff,  and,  having  such  control  was 
negligent  and  careless  (and  such  negligence,  if  you  find  there  was  negligence 
of  defendant,  was  the  proximate  cause  of  plaintiffs  injuries),  and  that  plaintiff, 
L.  N.,  was  free  from  contributory  negligence,  then,  in  that  event,  you  will  take 
up  the  question  of  damages. 

When  you  are  considering  whether  or  not  the  defendant  was  guilty  of  negli- 
gence in  failing  to  repair  the  flooring  in  the  bathroom,  I  particularly  and  with 
emphasis  charge  you  that  the  fact  that  defendant  repaired  the  flooring  in  the 
bathroom  after  plaintiff,  L.  N.,  was  injured,  must  in  no  way  create  a  prejudice 
in  your  minds  that  a  defective  condition  existed  at  the  time  of  the  accident.  The 
only  reason,  members  of  the  jury,  I  admitted  such  evidence  of  repair  after  the 
accident  was  for  you  to  consider  such  evidence  and  use  it,  crediting  it  and 
believing  it  or  not,  as  you  might  decide  in  determining  the  question  of  control 
of  the  premises,  and  solely  and  only  as  to  control  and  not  otherwise.12-1 

"-1  Noble  v.  Marx,  298  NY  106,  81  NE2d  40 
(1948). 
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§  2093.    Eviction  from  premises. 

Ohio. 

A  constructive  eviction  is  such  a  failure  or  interference  on  the  part  of  the 
landlord  with  the  intended  enjoyment  of  the  leased  premises  as  to  be  of  a 
substantial  nature  and  so  injurious  to  the  tenant  as  to  deprive  him  of  the 
beneficial  enjoyment  of  the  leased  premises.21'1 

21'1Nye  v.   Schuler,  110   OhApp  443,   165 
NE2d  16  (1959). 

§  2096.    Leases  —  Exculpatory  clauses. 
Indiana. 

Any  provisions  in  the  lease  involved  in  this  case  which  attempt  to  exculpate, 
excuse  or  release  defendant  O.  T.  D.  Co.  from  its  own  wrongful  acts  or  omis- 
sions, or  which  provide  that  the  Lessee  shall  indemnify  or  hold  harmless  defen- 
dant O.  T.  D.  Co.  from  injuries  or  damages  resulting  therefrom,  are 
unreasonable  and  unenforceable  under  the  law  of  this  state.  The  lease  is  to  be 
construed  most  strictly  against  defendant  O.  T.  D.  Co.,  and  any  ambiguities  in 
such  lease  are  to  be  construed  against  defendant  0.  T.  D.  Co.24 1 

**'1  Old  Town  Development  Co.   et  al.   v. 
Langford,  —  Ind  — ,  349  NE2d  744  (1976). 

§  2103.    Personal  injury  of  tenant. 
Alabama. 

I  charge  you  that  the  defendant  has  interposed  a  defense  of  contributory 
negligence  in  this  case,  which  charges  the  plaintiff  with  negligence  which 
proximately  contributed  to  her  alleged  injuries  and  damages.  I  further  charge 
you  that  if  you  are  reasonably  satisfied  from  the  evidence  that  the  radiator  or 
radiators  in  plaintiffs  apartment  were  not  operating  properly  and  allowed  the 
apartment  to  overheat,  still  if  you  are  further  reasonably  satisfied  from  the 
evidence  that  the  plaintiff  failed  to  exercise  reasonable  care  in  alleviating  the 
condition  of  overheating,  and  if  you  are  further  reasonably  satisfied  from  the 
evidence  that  the  plaintiffs  failure  to  act  proximately  contributed  to  the 
injuries  and  damages  complained  of,  then  you  should  find  your  verdict  in  favor 
of  the  defendant331 

Michigan. 

I  instruct  you  that  a  proprietor  of  a  building  may  be  found  negligent  in 
failing  to  employ  skip-preventing  devices  in  connection  with  the  stairway  or 
landing  alleged  to  have  become  slippery  as  a  result  of  the  foreseeable  tracking 
of  the  water,  mud  or  slush  by  a  failure  to  install  such  anti-skid  or  slip- 
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preventing  devices.  If  you  find  from  the  evidence  that  a  reasonably  prudent 
person  in  the  position  of  the  defendant  would  have  realized  the  benefits  of  such 
devices,  and  equipped  the  landing,  the  stairway  —  I  am  going  to  read  that  one. 
If  you  find  from  the  evidence  that  a  reasonably  prudent  person  in  the  position 
of  the  defendant  would  have  realized  the  benefits  of  such  devices  and  equipped 
the  landing,  the  stairway  or  both  with  such  devices.  Now,  that  last  relates 
back,  rather  a  long  sentence,  to  the  beginning  of  the  paragraph  which  say,  I 
instruct  you  that  the  proprietor  of  a  building  may  be  found  negligent  for  failing 
to  employ  these  devices.  And  then  I  proceed  on.  If  you  find  that  such  devices 
would  be  —  he  would  realize  the  benefits  of  such  devices  as  far  as  the  safety 
is  concerned.34 1 

New  York, 

If  you  are  satisfied  from  (a  preponderance)  of  the  evidence  that  defendant  had 
control  of  the  premises  occupied  by  plaintiff,  and,  having  such  control,  was 
negligent  and  careless  (and  such  negligence,  if  you  find  there  was  negligence 
of  defendant,  was  the  proximate  cause  of  plaintiff  s  injuries),  and  that  plaintiff, 
L.  N.,  was  free  from  contributory  negligence,  then,  in  that  event,  you  will  take 
up  the  question  of  damages. 

When  you  are  considering  whether  or  not  the  defendant  was  guilty  of  negli- 
gence in  failing  to  repair  the  flooring  in  the  bathroom,  I  particularly  and  with 
emphasis  charge  you  that  the  fact  that  defendant  repaired  the  flooring  in  the 
bathroom  after  plaintiff,  L.  N.,  was  injured,  must  in  no  way  creat  a  prejudice 
in  your  minds  that  a  defective  condition  existed  at  the  time  of  the  accident.  The 
only  reason,  members  of  the  jury,  I  admitted  such  evidence  of  repair  after  the 
accident  was  for  you  to  consider  such  evidence  and  use  it,  crediting  it  and 
believing  it  or  not,  as  you  might  decide,  in  determining  the  question  of  control 
of  the  premises,  and  solely  and  only  as  to  control  and  not  otherwise.35'1 

Washington. 

I  instruct  you  that  at  the  time  of  the  construction  of  the  stairway  here  in 
question,  the  ordinance  regulating  construction  and  maintenance  of  buildings 
in  the  city  of  Seattle  required  that  all  stairways  of  more  than  three  risers  shall 
have  substantial  balusters  and  handrails  along  all  sides  of  flights  and  landings 
not  adjoining  walls  and  also  around  all  well  holes.  This  ordinance  further 
required  that  all  stairs  over  four  feet  wide  in  office  buildings  shall  have 
handrails  on  both  sides  of  the  stairway. 

The  violation  of  an  ordinance  such  as  this  by  the  owners  of  a  building  is 
negligence  in  itself.  If  you  find,  therefore,  from  a  fair  preponderance  of  the 
evidence,  that  the  stairway  in  question  failed  to  comply  with  the  requirements 
of  this  ordinance  and  such  failure  was  a  proximate  cause  of  the  injuries  and 
damages,  if  any,  sustained  by  Mrs.  S.,  then  you  will  return  a  verdict  for  the 
plaintiffs,  unless  you  further  find  that  Mrs.  S.  was  herself  contributorily  negli- 
gent. 
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The  fact  that  no  handrail  was  present  on  the  left  side  of  the  stairway  as  one 
descends  does  not  in  and  of  itself  warrant  recovery  by  the  plaintiffs.  They  must 
prove  by  a  fair  preponderance  of  the  evidence  that  the  absence  of  the  handrail 
was  a  proximate  and  contributing  cause  of  the  injuries,  if  any,  sustained  by 
Mrs.  S.,  and  unless  plaintiffs  establish  this  fact  by  a  fair  preponderance  of  the 
evidence,  the  absence  of  the  handrail  would  have  no  bearing  upon  the  question 
of  liability  in  this  case.37'1 

aa'1  Smith  v.  Pierce,  273  Ala  321, 134  S2d  201  under  a  written  lease.  The  lease  provided  for 

(1961).  permission  of  the  landlord  to  enter  the  premises 

*"  McNabb  v.  Green  Real  Estate  Co.,  62  at  reasonable  times  to  ascertain  if  they  were 

MichApp  500,  233  NW2d  811  (1975).  kept  in  reasonable  repair,  and  to  make  any 

35*1  Noble  v.  Marx,  298  NY  106,  81  NE2d  40  repairs  the  landlord  might  deem  necessary. 

(1948),  affirming  judgment  on  verdict  for  plain-  There  was  evidence  that  he  made  repairs  after 

tiffs,  husband  and  wife,  on  account  of  injuries  the  injury. 

sustained  by  the  wife  when  her  heel  became         37>1  Short  v.  Hoge,  58  Wash2d  50, 360  P2d  565 

lodged  in  a  hole  in  the  floor  of  an  apartment  (1961). 
owned  by  defendant  and  occupied  by  plaintiffs 

§  2 103 A.    Personal  injury  to  third  persons. 
North  Dakota, 

[After  reading  city  ordinance  as  to  requirements  of  safety  of  elevator  shaft 
doors,  the  court  instructed  the  jury:] 

The  landlord  is  obligated  to  keep  a  hall  or  hallway  which  his  tenant  is 
permitted  to  use  in  a  reasonably  safe  condition,  and  to  guard  openings  in  the 
hallway  through  which  the  tenant  or  the  tenant's  invitee  may  fall  and  be 
injured. 

Under  the  provisions  of  the  city  ordinance,  quoted  above,  the  landlord  is 
obliged  to  provide  a  fastening  on  the  door  of  an  elevator  shaft  and  such 
fastening  must  be  so  placed  that  it  can  be  opened  from  the  inside  of  the  shaft 
only.  If  a  defect  exists  in  the  fastening  so  as  to  create  an  unsafe  condition,  and 
if  he  has  knowledge  thereof,  then,  such  circumstances  may  be  considered  by  the 
jury  in  determining  whether  or  not  the  landlord  was  negligent.38 -1 

Ohio. 

The  defendant,  S.  P.,  admits  that  she  owned  the  building  known  as  number 
1432  C.  Avenue,  C.,  Ohio,  and  the  proof  is  conclusive  of  the  fact  that  the  same 
is  a  tenement  within  the  definition  of  section  357  of  the  Code  of  Ordinances  of 
the  city  of  C.?  which  is  as  follows: 

"A  tenement  is  a  house  or  building  or  portion  thereof  which  is  rented,  leased, 
let  or  hired  out  to  be  occupied,  or  is  occupied  as  the  home  or  residence  of  three 
or  more  families  living  independently  of  each  other  and  doing  their  cooking 
upon  the  premises,  but  having  a  common  right  in  the  halls,  stairways,  yards, 
waterclosets  or  privies  or  some  of  them." 

It  is  admitted,  too,  that  the  defendant,  S.  P.,  at  the  time  mentioned  in  the 
petition  was  in  control  of  and  managed  this  building  including  the  halls, 
stairways  and  other  facilities  connected  with  the  same. 


§  2103A  INSTRUCTIONS— CIVIL  ACTIONS  24 

You  are  instructed  that  by  force  of  section  357  of  the  Code  of  Ordinances  of 
the  city  of  C.,  which  I  have  just  read,  that  all  the  tenants,  including  members 
of  their  families,  and  those  living  with  them,  have  a  common  and  equal  right 
in  the  halls  and  stairways  and  other  facilities  in  such  building. 

The  plaintiff  claims  in  her  petition  that  her  mother  was  a  tenant  in  said 
building  in  rooms  on  the  fourth  floor  of  same,  which  she  rented  of  the  defen- 
dant. 

The  plaintiff  claims  she  was  living  with  her  mother  and  that  at  or  about 
seven  o'clock  in  the  evening  of  December  2, 19—,  in  attempting  to  descend  the 
stairway  leading  from  the  fourth  floor  to  the  hallway  below,  she  missed  her 
foothold,  stumbled  and  fell  to  the  hallway  below  and  that  as  a  result  she  was 
injured  to  her  damages  in  the  sum  of  fifteen  thousand  one  hundred  thirty-eight 
dollars  ($15,138.00). 

The  plaintiff  claims  that  her  fall  was  due  to  the  negligence  of  the  defendant, 
S.  P.,  in  the  following  particulars: 

"The  defendant  was  negligent  in  failing  to  maintain  an  ample  light  near  said 
stairway  so  as  to  properly  illuminate  same  as  required  by  section  534  of  the 
Code  of  Ordinances  of  the  city  of  C.,  which  is  as  follows  [ordinance  quoted]." 

The  court  is  leaving  in  for  your  consideration  the  charge  of  negligence  or 
violation  of  this  section  of  the  code  as  charged  by  the  plaintiff  in  her  petition. 

The  essential  facts  for  you  to  determine  in  this  case  are,  first,  whether  or  not 
the  defendant,  in  the  lights  that  she  maintained  in  this  hallway  and  stairway, 
violated  the  section  of  the  code  which  I  read  to  you,  section  534. 

This  section  of  the  code  puts  upon  the  defendant  the  following  duty:  "In  every 
tenement  house  an  approved  light  shall  be  furnished  and  maintained  by  the 
owner  in  the  public  hallways  upon  each  floor,  near  the  stairs,  so  as  to  amply 
light  the  same  and  shall  be  kept  burning  from  sunset  until  twelve  midnight, 
providing,  however,  that  in  a  tenement  house  consisting  of  three  stories  or 
more  which  are  occupied  or  are  arranged  to  be  occupied  by  more  than  six 
families,  one  approved  light  shall  be  kept  burning  in  the  hallway  upon  each 
floor,  near  the  stairs,  from  sunset  until  sunrise,  at  the  discretion  of  the  director 
of  buildings." 

The  plaintiffs  claim  is  that  upon  the  night  she  claims  she  fell,  there  was  no 
light  burning  at  that  time.  That  is  her  specific  claim  and  that  is  one  of  the 
essential  facts  in  this  case  which  it  will  be  your  duty  to  determine,  because  it 
is  the  fact  upon  which  the  liability  of  the  defendant  hinges  in  this  case. 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  observe  the 
provisions  of  section  534  regulating  the  character  and  the  kind  of  lights  and  the 
times  when  the  public  hallways  and  stairways  in  this  building  should  be 
lighted. 

You  are  further  instructed  that  a  violation  of  that  duty  is  negligence  per  se. 
The  mere  fact  of  violating  the  ordinance  is  negligence.  [The  court  then  defines 
negligence  and  charges  on  proximate  cause  and  contributory  negligence.] 

In  considering  the  case  you  will  have  to  determine  whether,  if  the  plaintiff 
did  fall  down  the  stairway  in  this  tenement  house,  it  was  between  sunset  and 
sunrise.  There  has  been  offered  in  evidence,  plaintiffs  Exhibit  No.  2,  which  is 
a  certified  report  as  to  when  sunset  occurred  on  December  2,  19 — .  The  certi- 
fication states  that  sunset  in  C.,  Ohio,  on  December  2  and  3,  19 — ,  was  at  5:16 
p.m.,  Seventy-fifth  Meridian  time. 
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In  considering  this  case  and  asking  yourself  at  what  time  sunset  occurred  on 
the  second  and  third  of  December,  19 — ,  you  may  accept  as  a  fact  the  report  and 
certification  of  the  meteorologist  in  charge  of  the  weather  department  of  the 
city  of  C. 

If  you  should  find  that  the  plaintiff  did  fall  down  the  stairway,  but  it  was  not 
after  sunset  and  before  sunrise  on  the  date  mentioned,  or  that  it  occurred  on 
some  other  date,  then  you  are  instructed  that  she  would  not  be  entitled  to 
recover  in  the  case.40'1 

Pennsylvania. 

From  the  evidence,  knowledge  of  the  true  defective  condition  of  the  floor  and 
of  the  risk  created  would  only  be  had  by  persons  having  access  to  the  underside 
of  the  floor.  To  observers  on  the  main  floor,  the  defect  would  not  be  discoverable 
or  known,  for  as  succinctly  stated  by  the  plaintiff:  "A  floor  is  a  floor."  However, 
to  defendant,  the  true  nature  of  the  problem  plainly  became  apparent.  *  *  *  The 
evidence  here  indicates  that  nothing  occurred  on  the  top  side  of  the  floor  on  any 
occasion  prior  to  this  collapse  to  have  tenants  sharing  defendant's  knowledge. 
The  testimony  is  uncontradicted  that  defendant  never  informed  either 
company  of  any  defect  or  danger.40'2 

^  Huus  v.  Ringo,  76  ND  763,  39  NW2d  505  instruction  given  here  was  approved. 

(1949).  4(UPlotkm  v.  Meeks,  131  OhSt  493,  6  Oh 

In  the  case  cited,  judgment  on  verdict  in  favor  160,  3  NE2d  404  (1936),  affirming  judgment  on 

of  tenant's  invitee  for  injuries  resulting  from  verdict  for  plaintiff. 

fall  down  an  elevator  shaft  was  reversed  for  w-2  Pratt  v.  Scott  Enterprises,  Inc.,  421  Pa  46, 

error    in    admitting    certain    evidence.    The  218  A2d  795  (1966). 

§  2105.  Property  damage  —  From  steam  escaping  in  apartment. 
§  2106.  —  From  water  allowed  to  run  from  upper  to  lower  floor. 
Oregon. 

*  *  *  You  are  instructed  that  the  act  of  the  landlord  in  providing  his  building 
with  artificial  means  for  supplying  it  with  water  is  an  ordinary  and  natural 
use,  and  in  the  absence  of  any  negligence  on  the  part  of  the  landlord  in  main- 
taining the  water  appliance  in  his  building,  the  landlord  is  not  liable  for 
damages  sustained  by  its  tenant  by  reason  of  a  bursting  pipe.  Therefore,  if  you 
find  from  the  evidence  that  the  plaintiff  has  failed  to  prove  that  the  defendants 
were  negligent  in  the  maintenance  of  the  water  pipe  in  question,  the  plaintiff 
is  not  entitled  to  a  verdict  at  your  hands,  and  your  verdict  must  be  for  defen- 
dants.45'1 

46-1  Centennial  Mills,  Inc.  v.  Benson,  234  Or 
512,  383  P2d  103  (1963). 
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§  2114.    Implied  warranty  of  habitability. 

Indiana. 

An  implied  warranty  is  raised  by  the  law  as  an  inference  from  the  acts  of  the 
parties  or  the  circumstances  of  the  transaction. 

Plaintiff  and  his  wife  leased  an  apartment  from  defendant  0.  T.  D.  Co.  for 
use  as  a  single  family  residence  and  dwelling.  If  you  find  that  plaintiff  and  his 
family  leased  such  apartment,  relying  on  defendant  0.  T.  D.  Co.  to  furnish  to 
them  an  apartment  suitable  for  such  purpose,  then  you  may  find  an  implied 
warranty  that  the  apartment  was  reasonably  fit,  safe  and  suitable  for  use  as 
a  single  family  residence  or  dwelling. 

Defendant  Joe  Ogle  installed  the  heating  system  in  the  apartment.  If  you 
find  that  plaintiff  and  his  family  leased  such  apartment,  relying  on  defendant 
0.  T.  D.  Co.  and  defendant  Joe  Ogle,  or  either  of  them,  to  furnish  to  plaintiff 
and  his  family  an  apartment  with  a  heating  system  suitable  for  the  purpose  of 
heating  such  dwelling,  and  defendant  O.  T.  D.  Co.  and  defendant  Joe  Ogle,  or 
either  of  them,  knew  the  system  was  to  be  used  for  such  purpose,  then  you  may 
find  an  implied  warranty  that  the  heating  system  was  reasonably  fit,  safe  and 
suitable  for  such  use. 

If  you  find  that  the  apartment  was  not  reasonably  fit  and  proper  for  the 
purpose  to  which  it  was  to  be  used,  then  you  may  find  a  breach  of  an  implied 
warranty  by  defendant  0.  T.  D.  Co. 

If  you  find  that  the  heating  system  was  not  reasonably  fit  and  proper  for  the 
purpose  to  which  it  was  to  be  used,  then  you  may  find  a  breach  of  an  implied 
warranty  by  defendant  0.  T.  D.  Co.  or  defendant  Joe  Ogle,  or  both.53 

53  Old   Town  Development   Co.    et    al.   v. 
Langford,  — Ind  —  349  NE2d  744  (1976). 
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§  2115.    Nature  and  elements  of  libel  and  slander  generally. 
California. 

Slander  is  a  false  and  unprivileged  publication,  other  than  libel,  which 
charges  any  person  with  crime  or  tends  directly  to  injure  him  with  respect  to 
his  profession,  trade  or  business,  either  by  imputing  to  him  general 
disqualification  in  those  respects,  which  his  occupation  peculiarly  requires,  or 
by  imputing  something  with  reference  to  his  profession,  trade  or  business 
which  has  a  natural  tendency  to  lessen  its  profits. 
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I  have  determined  as  a  matter  of  law  that  the  words  alleged  in  plaintiffs 
complaint  constitute  slander  per  se.  Per  se  is  a  Latin  term  which  means  in 
itself.  This  means  that  if  you  find  that  said  words  were  in  fact  spoken  by  the 
defendants,  acting  by  and  through  the  defendant,  R.  H.  —  I  will  start  that  over 
again.  I  have  determined  as  a  matter  of  law  that  the  words  alleged  in  plaintiffs 
complaint  constitute  slander  per  se.  This  means  that  if  you  find  that  said  words 
were  in  fact  spoken  by  the  defendants,  acting  by  and  through  the  defendant, 
R.  H.,  of  and  concerning  the  plaintiff,  to  some  third  person,  and  that  they  were 
untrue,  the  plaintiffs  case  has  been  made  out  and  he  is  not  required  to  prove 
any  actual  damages,  but  may  recover  such  damages  as  you,  in  your  sound 
discretion,  deem  just  and  reasonable. 


In  construing  language  charged  as  slanderous,  it  is  necessary  to  consider  the 
utterance  as  a  whole  and  you  must  place  yourself  in  the  position  of  a  listener, 
under  the  circumstances  of  the  publication.  A  statement  which  is  slanderous 
perse,  is  an  utterance  which,  upon  its  face,  falls  within  the  definition  of  slander. 
This  definition  is  very  broad  and  includes  almost  any  language  which,  upon  its 
face,  has  a  natural  tendency  to  injure  a  person's  reputation,  either  generally  or 
with  respect  to  his  occupation.  If  one  publishes  an  utterance  which  is  slanderous 
per  se,  it  is  not  necessary  that  the  plaintiff  prove  any  special  damage.  When 
language  is  used  concerning  a  person  or  his  affairs  which,  from  its  nature, 
necessarily  must,  or  presumably  will,  as  its  natural  and  proximate 
consequence,  occasion  him  pecuniary  loss,  its  publication  prima  facie 
constitutes  a  cause  of  action,  and  prima  facie  constitutes  a  wrong  without  any 
evidence  of  damage  other  than  that  which  is  implied  or  presumed  from  the  face 
of  the  publication.1:1 

Indiana. 

Reckless  disregard  of  truth  describes  the  state  of  mind  of  one  who  publishes 
an  untruth  with  such  knowledge  of  existing  facts  and  circumstances  refuting 
such  untruth,  as  to  evince  an  abandonment  of  any  care  for  the  rights  of  others 
and  a  heedless  indifference  to  the  wrongful  injury  which  is  likely  to  result  from 
such  publication. 

In  resolving  the  issue  of  reckless  disregard  of  the  truth,  as  same  is  applicable 
to  their  cause,  you  may  give  due  consideration  to  the  facts  you  find  the  defen- 
dant knew  at  the  time  of  any  such  publication  together  with  all  other  circum- 
stances such  as  the  reliability  or  lack  of  reliability  of  its  informants  the  sources 
of  additional  information  available  to  defendant  and  known,  by  it,  to  be  avail- 
able.2'1 

Washington. 

You  are  instructed  that  defamatory  words  spoken  of  a  person  or  a  corpora- 
tion, which,  in  themselves,  prejudice  him  in  his  profession,  trade,  vocation  or 
office  are  slanderous  and  actionable  in  themselves  unless  they  are  either  true 
or  privileged. 
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You  are  instructed  that  defamatory  words  are  presumed  to  be  false  until 
proven  to  be  true.  The  burden  of  proof  rests  with  the  defendant. 


You  are  instructed  that  you  need  not  find  that  the  defendants  acted  mali- 
ciously; that  malice  is  immaterial  in  a  civil  action  for  libel  when  the 
publication  injures  any  person  or  corporation  in  his  or  its  business. 

"  Mercado  v.  Hoefler,  190  CalApp2d  12,  11  (1970). 

CalRptr  787  (1961).  6-1  Waechter  v.  Carnation  Co.,  5  WashApp 

2'1  Indianapolis  Newspapers,  Inc.  v.  Fields,  121,  485  P2d  1000  (1971). 
254  Ind  219,  21  IndDec  515,  259  NE2d  651 

§  2118.    Malice. 
Michigan. 

Now,  in  this  case  there  is  no  point  in  the  court  defining  malice.  The  only 
evidence  of  malice  is  contained  in  the  statement  of  the  plaintiff  that  the  defen- 
dant, B.,  said  that  —  and  I  am  not  trying  to  quote  verbatim,  but  the  general 
idea  —  "If  I  can't  discharge  you  because  of  sleeping  on  the  job,  I  will  figure  out 
another  reason  for  doing  it  before  the  day  is  over."  That  would  be  malicious, 
if  true.17'1 

Washington. 

You  are  instructed  that  defamatory  words  spoken  of  a  person  or  a  corpora- 
tion, which,  in  themselves,  prejudice  him  in  his  profession,  trade,  vocation  or 
office  are  slanderous  and  actionable  in  themselves  unless  they  are  either  true 
or  privileged. 


You  are  instructed  that  defamatory  words  are  presumed  to  be  false  until 
proven  to  be  true.  The  burden  of  proof  rests  with  the  defendant. 


You  are  instructed  that  you  need  not  find  that  the  defendants  acted  mali- 
ciously; that  malice  is  immaterial  in  a  civil  action  for  libel  when  the 
publication  injures  any  person  or  corporation  in  his  or  its  business.21-1 

"^Poledna  v.  Bendix  Aviation  Corp.,  360  2l-1  Waechter  v.  Carnation  Co.,  5  WashApp 
Mich  129,  103  NW2d  789  (1960).  121,  485  P2d  1000  (1971). 
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§  2120.    Justification. 
California. 

If  you  find  that  the  defendants,  acting  by  and  through  the  defendant,  R.  H., 
uttered  certain  slanderous  statements  which  were  false  and  untrue,  and  which 
imputed  to  the  plaintiff  a  general  disqualification  in  those  respects,  which  his 
profession  peculiarly  requires,  then  you  are  instructed  that  the  plaintiff  is 
entitled  to  your  verdict.  Truth  is  a  defense  to  a  charge  of  slander,  but  the 
burden  of  proving  the  truth  of  the  remarks  rests  with  the  defendants.  The 
defendants  must  prove  the  truth  of  the  charge  they  made  against  the  plaintiff 
in  their  remarks  about  him,  and  the  defense  of  truth  must  be  as  broad  as  the 
charge  made  by  the  defendants.  If,  in  their  remarks,  the  defendants  implied 
unethical  conduct  on  the  part  of  the  plaintiff,  or  that  he  was  guilty  of  violating 
business  ethics,  or  that  he  was  not  possessed  of  qualities  peculiarly  required  by 
one  engaged  in  his  business,  it  is  incumbent  upon  the  defendants  to  prove  those 
charges  and  each  of  them  are  true.  If  they  fail  to  establish  the  truth  of  the 
charges,  the  defense  of  truth  will  fall  and  plaintiff  will  be  entitled  to  your 
verdict. 


To  constitute  the  defense  of  truth,  the  defendants  must  prove  the  truth  of  the 
imputation  carried  by  the  words  spoken,  and  it  is  not  sufficient  that  they  prove 
the  literal  truth  of  the  words  spoken.  Where  the  imputation  of  spoken  words 
is  that  a  real  estate  salesman  is  incompetent  or  unethical,  the  defense  of  truth 
must  establish  that  he  is  in  fact  incompetent  and  unethical.  Proof  that  the 
words  spoken  were  literally  true  would  not  be  sufficient  to  establish  the  defense 
of  truth. 


You  are  instructed  that  in  this  action  if  the  substantial  imputations  of  the 
defendant's,  R.  H.'s,  statements  be  proved  true,  a  slight  inaccuracy  in  the 
details  will  not  prevent  a  judgment  for  the  defendants,  if  the  inaccuracy  does 
not  change  the  complexion  of  the  affair,  so  as  to  affect  the  listener  to  or  the 
reader  of  the  statement  differently  than  the  actual  truth  would.  It  is  not  the 
mere  fact  that  a  difference  exists  between  the  statement  of  the  defendant  and 
what  actually  occurred,  that  determines  the  presence  of  the  slander.  The  ques- 
tion you  are  to  ask  yourself  is:  is  the  difference  of  a  substantial  character,  and 
does  it  produce  a  different  effect?  If  the  difference  is  not  substantial  and  does 
not  produce  a  different  effect,  then  you  are  to  return  a  verdict  in  favor  of  the 
defendants.25-1 

Indiana. 

Only  those  false  statements  made  with  the  high  degree  of  awareness  of  their 
probable  falsity  may  be  the  subject  of  civil  libel.  Even  though  publications  are 
used  as  a  tool  for  political  ends,  does  not  automatically  bring  it  under  the 
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protective  mantle  of  the  constitution.  The  use  of  the  known  lie  as  a  tool  is  at 
once  at  odds  with  the  premises  of  democratic  government  and  with  the  orderly 
manner  in  which  economic,  social,  or  political  change  is  to  be  effected.  Known 
falsehoods  fall  into  that  class  of  utterances  which  are  no  essential  part  of  any 
exposition  of  ideas  and  are  of  such  slight  social  value  as  a  step  to  truth  that  any 
benefit  that  may  be  derived  from  them  is  clearly  outweighed  by  the  social 
interest  in  order  and  morality.  Hence,  the  knowingly  false  statement  made 
with  reckless  disregard  of  the  truth  does  not  enjoy  constitutional  protection.26'1 

25a  Mercado  v.  Hoefler,  190  CalApp2d  12,  11  254  Ind  219,  21  IndDec  515,  259  NE2d  651 
CalRptr  787  (1961).  (1970). 

26-1  Indianapolis  Newspapers,  Inc.  v.  Fields, 

§  2124.    Privileged  communications. 
Washington. 

You  are  instructed  that  defamatory  words  spoken  of  a  person  or  a  corpora- 
tion, which,  in  themselves,  prejudice  him  in  his  profession,  trade,  vocation  or 
office  are  slanderous  and  actionable  in  themselves  unless  they  are  either  true 
or  privileged. 


You  are  instructed  that  defamatory  words  are  presumed  to  be  false  until 
proven  to  be  true.  The  burden  of  proof  rests  with  the  defendant. 


You  are  instructed  that  you  need  not  find  that  the  defendants  acted  mali- 
ciously; that  malice  is  immaterial  in  a  civil  action  for  libel  when  the 
publication  injures  any  person  or  corporation  in  his  or  its  business.43'1 

43-1  Waechter  v.  Carnation  Co.,  5  WashApp 
121,  485  P2d  1000  (1971). 

§  2125.    Political  criticisms. 
Pennsylvania. 

Let  me  pause  right  there  and  point  out  to  you  that  you  will  notice  from  the 
definition  which  I  have  given  you  that  the  law  makes  a  distinction  between 
honest  criticism  of  a  public  official  in  the  manner  in  which  he  handles  or 
conducts  matters  of  his  office,  and  defamation  of  character,  which  in  the  case 
of  a  public  officer  becomes  defamation  rather  than  criticism,  to  charge  a  public 
officer  with  misconduct  of  a  criminal  nature  where  the  misconduct  alleged  is 
actually  in  derogation  of  the  oath  of  office  taken  by  the  public  officer. 

Now  in  this  case  all  parties  agree  that  the  plaintiff  Mr.  F.,  J.  F.,  is  a  public 
officer  and  was  at  the  time  of  the  alleged  speech  made  by  this  defendant  in 
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Upper  Providence  Township.  Therefore  the  plaintiff  in  addition  to  proving  the 
utterance  of  the  defamatory  statement  must  prove  that  the  statement  or 
remark  was  uttered  by  the  defendant  with  malice.  I  instruct  you  therefore  that 
you  the  jury  have  a  two-fold  duty  before  you  can  award  any  damages  to  the 
plaintiff.  First  you  must  find  that  this  defendant  did  make  a  defamatory 
utterance  about  the  plaintiff  Mr.  F.  And  secondly  you  must  be  satisfied  of  the 
existence  of  malice  on  the  part  of  the  defendant. 

Now  if  a  false  statement  is  uttered  not  with  the  honest  desire  of  informing 
the  public,  but  for  another  and  sinister  motive  and  without  an  honest  desire  to 
impart  information,  you  may  find  malice.  In  other  words,  you  may  find  malice 
if  you  find  that  a  defamatory  statement  was  uttered  with  reckless  disregard  of 
whether  it  was  false  or  not  or  was  uttered  with  actual  knowledge  of  its 
falsity45'1 

45-1  Fox  v.  Kahn,  421  Pa  563,  221  A2d  181 
(1966). 

§  2131.    Burden  of  proof  concerning  truth  of  charge. 
Washington. 

You  are  instructed  that  defamatory  words  spoken  of  a  person  or  a  corpora- 
tion, which,  in  themselves,  prejudice  him  in  his  profession,  trade,  vocation  or 
office  are  slanderous  and  actionable  in  themselves  unless  they  are  either  true 
or  privileged. 


You  are  instructed  that  defamatory  words  are  presumed  to  be  false  until 
proven  to  be  true.  The  burden  of  proof  rests  with  the  defendant. 


You  are  instructed  that  you  need  not  find  that  the  defendants  acted  mali- 
ciously; that  malice  is  immaterial  in  a  civil  action  for  libel  when  the 
publication  injures  any  person  or  corporation  in  his  or  its  business.55'1 

5511  Waechter  v.  Carnation  Co.,  5  WashApp 
121,  485  P2d  1000  (1971). 

§  2133.    Damages. 
California. 

In  estimating  the  amount  of  plaintiffs'  actual  or  compensatory  damages,  if 
you  believe  from  the  evidence  that  the  plaintiff  has  been  damaged  by  the 
statements  complained  of  in  this  case,  or  any  of  them,  you  may  take  into 
consideration  the  grief,  anguish,  mental  suffering,  mortification  and  humilia- 
tion which  the  plaintiff  has  undergone  and  suffered  by  reason  of  the  words 
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spoken  by  the  defendant,  H.  W.,  if  you  believe  from  the  evidence  that  the 
plaintiffs,  or  either  of  them,  did  suffer  grief,  anguish,  mental  suffering, 
mortification  or  humiliation,  then  you  may  award  such  plaintiff  such 
compensatory  or  actual  damages  as  you  find  from  the  evidence  such  plaintiff 
has  suffered,  or  that  it  is  reasonably  certain  such  plaintiff  will  suffer  in  the 
future  by  reason  of  said  statements,  not  exceeding  the  amount  of  compensatory 
damages  demanded  in  the  complaint.  *  *  *  56 1 

Washington. 

If  you  find  that  statements  were  made  which  only  disparaged  or  impugned 
the  quality  of  the  plaintiffs'  merchandise,  then  the  plaintiffs  cannot  recover  for 
these  statements  unless  they  prove  special  damages  such  as  loss  of  profits.  In 
this  case  special  damage  has  not  been  proven.  I  have  determined  as  a  matter 
of  law  that  the  words  alleged  in  plaintiffs'  complaint  regarding  customers 
having  quit  S.  because  they  were  being  cheated  constitute  slander  per  se.  This 
means  that  if  you  find  that  said  words  were  in  fact  spoken  by  the  defendant  C. 
Company,  acting  by  and  through  the  defendant  G.  A.,  of  and  concerning  the 
plaintiffs,  to  some  third  person,  and  that  they  were  untrue,  then  plaintiffs  are 
not  required  to  prove  special  damages  with  respect  to  such  words,  and  may 
recover  such  damages  as  you,  in  your  sound  discretion,  deem  just  and  reason- 
able. 


You  are  instructed  that  if  you  find  in  favor  of  the  plaintiffs,  you  are  to  assess 
the  amount  of  damages  that  the  plaintiffs  have  incurred  as  a  result  of  the 
conduct  of  the  defendants.  With  regard  to  the  amount  of  such  damages,  the 
plaintiffs  have  the  burden  of  proving  by  the  fair  preponderance  of  the  evidence 
that  they  have  been  damaged.  However,  the  plaintiffs  need  not  prove  his  [their] 
exact  amount  of  damages  in  order  to  recover  substantial  damages  from  the 
defendants  by  reason  of  their  conduct.  The  case,  by  its  nature,  may  be  difficult 
for  the  plaintiffs  to  prove  with  exactitude.  The  defendants  cannot  escape  liabil- 
ity and  damages  to  the  plaintiffs  simply  by  reason  of  such  difficulty  in  the 
ascertainment  of  the  amount  of  the  damages.  In  the  event  you  find  in  favor  of 
the  plaintiffs,  it  will  be  your  duty  to  assess  such  amount  as  damages  as  in  your 
judgment  is  proper  under  the  evidence  presented.64-1 

58-1McMann  v.  Wadler,  189  CalApp2d  124,  **-*  Waechter  v.  Carnation  Co.,  5  WashApp 
11  CalRptr  37  (1961).  121,  485  P2d  1000  (1971). 

§  2136.    Punitive  or  exemplary  damages. 
Michigan. 

If  you  find  that  the  plaintiff  has  proved  by  a  preponderance  of  the  evidence 
that  there  was  malice  present  in  this  matter,  then  punitive  damages  may  be 
awarded  the  plaintiff  by  way  of  punishment  for  their  recklessness  or  serious 
and  dangerous  misconduct,  in  addition  to  actual  damage.  In  order  to  find 
punitive  damage  you  have  to  find  that  there  was  actual  damage. 
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There  is  no  mathematical  rule  of  thumb  that  the  court  can  give  you  in 
connection  with  the  damages  that  you  should  allow.  *  *  *  They  are,  of  course, 
to  be  reasonable,  and  while  they  may  be,  as  I  have  previously  stated,  given  in 
the  way  of  punishment,  they  should  not  be  vindicative  in  amount.72-1 

^Poledna  v.  Bendix  Aviation  Corp.,  360 
Mich  129,  103  NW2d  789  (1960). 

§  2148.    Corporations  as  defendants. 
Washington. 

You  are  instructed  that  defamatory  words  spoken  of  a  person  or  a  corpora- 
tion, which,  in  themselves,  prejudice  him  in  his  profession,  trade,  vocation  or 
office  are  slanderous  and  actionable  in  themselves  unless  they  are  either  true 
or  privileged. 


You  are  instructed  that  defamatory  words  are  presumed  to  be  false  until 
proven  to  be  true.  The  burden  of  proof  rests  with  the  defendant. 


You  are  instructed  that  you  need  not  find  that  the  defendants  acted  mali- 
ciously; that  malice  is  immaterial  in  a  civil  action  for  libel  when  the 
publication  injures  any  person  or  corporation  in  his  or  its  business.93'1 

»3-1  Waechter  v.  Carnation  Co.,  5  WashApp 
121,  485  P2d  1000  (1971). 

CHAPTER  124 
MALICIOUS  PROSECUTION 

Section  Section 

2170.  Nature  and  elements  of  malicious  pros-      2173.  Probable  cause. 

ecution  generally.  2174.  Advice  of  attorneys. 

2171.  Malice. 

§  2170.    Nature  and  elements  of  malicious  prosecution  generally. 
Indiana. 

The  burden  is  upon  the  plaintiff  before  he  can  recover  in  this  cause  to  prove 
by  a  fair  preponderance  of  the  evidence: 

First:  That  he  was  prosecuted  as  stated  in  the  complaint  and  that  such 
prosecution  terminated  in  his  favor  by  acquittal  or  dismissal  before  this  action 
was  brought; 

Second:  That  the  defendant  instituted  or  caused  to  be  instituted  the  pro- 
ceedings maliciously  and  without  probable  cause; 
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Third:  That  the  plaintiff  has  been  injured  or  damaged  thereby. 

If  these  facts  are  proved,  then  the  defendant  becomes  liable  for  such  damages 
sustained  by  the  plaintiff  by  reason  of  such  prosecution. 

It  is  for  the  jury  to  determine  under  all  the  evidence  pertaining  to  such  issues 
as  to  whether  or  not  said  prosecution  was  instituted  by  the  defendant  with 
malice  against  the  plaintiff.  The  jury  may  infer  malice  not  only  from  personal 
hatred,  ill  will,  malevolence,  or  corrupt  design  on  the  part  of  the  defendant 
toward  the  plaintiff  relating  to  the  prosecution  in  question,  if  shown  by  the 
evidence  but  it  may  also  infer  this  element  from  reckless  disregard,  if  any,  on 
the  part  of  the  defendant  in  relation  to  such  prosecution,  of  the  rights  of 
plaintiff  to  liberty  and  freedom  from  arrest,  if  such  be  the  case,  which  reckless 
disregard  would  be  inconsistent  with  good  faith  or  the  mere  purpose  to  further 
the  ends  of  justice,  on  the  part  of  the  defendant.  Malice  may  also  be  inferred 
from  the  facts  which,  if  established,  would  constitute  want  of  probable  cause. 


If  you  find  from  a  fair  preponderance  of  the  evidence  that  the  plaintiff  and 
his  wife,  on  July  26, 19 — ,  were  in  a  divorce  case  and  that  he  believed,  and  had 
a  right  to  believe,  that  the  defendant  and  his  wife  were  intending  to  meet  each 
other  in  the  vicinity  of  Winthrop  and  Thirty-Fourth  Streets  in  the  city  of 
Indianapolis,  Indiana,  and  that  plaintiff  went  to  said  place  to  take  pictures  and 
procure  evidence  for  the  divorce  action,  and  that  he  did  go  to  said  place  in 
company  with  his  sister  and  his  sister's  husband,  and  that  he  saw  the  defen- 
dant there,  and  that  an  altercation  took  place  between  him  and  the  defendant, 
and  if  you  further  find  that  the  defendant  struck  plaintiff  and  that  plaintiff  had 
no  deadly  weapon,  and  used  no  deadly  weapon  against  the  defendant,  and  that 
in  fact  plaintiff  did  not  assault  the  defendant  with  intent  to  take  his  life,  and 
that  the  defendant  knew  that  plaintiff  did  not  assault  him  with  an  intent  to 
take  his  life,  but  notwithstanding  such  knowledge,  if  you  so  find,  following  said 
altercation  procured,  through  the  Prosecutor's  Office  in  Marion  County, 
Indiana,  an  affidavit  against  said  plaintiff  charging  him  with  assault  and 
battery  with  intent  to  take  his  life  and  to  murder  him,  then  the  court  instructs 
you  that  defendant  acted  with  malice  in  procuring  such  affidavit  and  that  such 
affidavit  was  dismissed  for  want  of  prosecution  and  terminated  favorably  in 
favor  of  the  plaintiff,  then  your  verdict  should  be  for  the  plaintiff.1"1 

Virginia. 

For  a  plaintiff  to  prevail  in  a  suit  for  malicious  prosecution,  he  must  allege 
and  prove  (1)  that  the  prosecution  was  instituted  by,  or  with  the  cooperation 
of,  the  defendant;  (2)  that  the  prosecution  was  terminated  in  a  manner  not 
unfavorable  to  the  plaintiff;  (3)  that  it  was  without  probable  cause;  and  (4)  that 
it  was  malicious. 
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Probable  cause  in  malicious  prosecution  actions  is  defined  as  "knowledge  of 
such  a  state  of  facts  and  circumstances  as  excite  the  belief  in  a  reasonable 
mind,  acting  on  such  facts  and  circumstances,  that  the  plaintiff  is  guilty  of  the 
crime  of  which  he  is  suspected."  *  *  *  "The  test  of  probable  cause  is  to  be  applied 
as  of  the  time  when  the  action  complained  of  was  taken." 


Only  where  the  facts  relating  to  probable  cause  are  not  in  dispute  in  a 
malicious  prosecution  action  does  the  issue  become  a  question  of  law  for  the 
court;  and  when  such  facts  are  in  dispute,  the  issue  is  one  of  fact  to  be  resolved 
by  the  triers  of  fact.3'1 

"Dwyer  v.  McClean,  133  IndApp  454,  175  3>1  Lee  v.  Southland  Corp.,  219  Va  23,  244 
NE2d  50  (1961).  SE2d  756  (1978) 

§  2171.    Malice. 

New  York. 

A  necessary  element  of  the  cause  of  action  for  malicious  prosecution  is 
"actual  malice"  or  "malice  in  fact."  While  the  requisite  malice  may  be  proven 
by  circumstantial  evidence,  and  may  thus  in  a  sense  be  denominated  "implied" 
or  "inferred"  in  certain  cases,  it  is  far  greater  than  the  implied-by-law  "malice" 
which  is  relevant  to  a  defamation  action.  The  "actual  malice"  element  of  a 
malicious  prosecution  action  does  not  require  a  plaintiff  to  prove  that  the 
defendant  was  motivated  by  spite  or  hatred,  although  it  will  of  course  be 
satisfied  by  such  proof.  Rather,  it  means  that  the  defendant  must  have  com- 
menced the  prior  criminal  proceeding  due  to  a  wrong  or  improper  motive, 
something  other  than  a  desire  to  see  the  ends  of  justice  served.7-1 

North  Carolina. 

Now,  ladies  and  gentlemen  of  the  jury,  malice  does  not  necessarily  mean  ill 
will,  anger,  resentment  or  a  revengeful  spirit.  To  be  sure  those  things  are 
malice,  but  simply  it  means  a  wrongful  act  knowingly  and  intentionally  done, 
without  just  cause  or  excuse  or  justification.7-2 

^Nardelli  v.  Stamberg,  44  NY2d  500,  377  7*2Abbitt  v.  Bartlett,  252  NC  40,  112  SE2d 
NE2d  975  (1978).  751  (1960). 

§  2173.    Probable  cause. 
New  Mexico. 

The  court  instructs  the  jury  that  where  the  defendant,  or  defendants,  act  in 
good  faith,  on  the  advice  of  counsel  properly  secured,  in  instituting  or 
continuing  the  original  litigation,  such  defendant  is  relieved  from  liability  no 
matter  how  mistaken  the  advice  of  counsel  may  have  been. 


§  2173  INSTRUCTIONS— CIVIL  ACTIONS  36 

*  *  *  or  if  you  find  and  believe  from  a  preponderance  of  the  evidence  that  the 
defendants,  or  either  of  them  commenced  or  continued  an  original  civil  judicial 
proceeding  irrthe  district  court  of  McKinley  County  against  B.,  the  plaintiff  in 
this  case,  that  said  original  civil  proceeding  was  ultimately  terminated  in  favor 
of  B.,  that  the  defendants  were  without  probable  cause  to  maintain  or  continue 
said  civil  action  and  that  said  action  was  instituted  or  continued  in  malice  on 
the  part  of  the  defendants,  or  of  either  of  them  *  *  *.  In  this  connection  you  are 
further  instructed  that  if  you  find  and  believe  from  a  preponderance  of  the 
evidence  that  in  instituting  the  injunction  action,  Cause  #9138  in  the  district 
court  of  McKinley  County,  the  defendants  sought  the  advice  of  counsel,  that  is, 
of  an  attorney  at  law,  in  good  faith  and  that  the  defendants,  or  either  of  them, 
made  a  full  disclosure  of  the  relevant,  pertinent  and  material  facts  within  the 
knowledge  and  information  of  the  defendants,  to  such  attorney  and  if  the 
defendants  acted  in  good  faith  upon  the  advice  of  such  attorney  under  the 
circumstances  above  set  out,  then  you  will  be  required  to  find  and  conclude 
from  the  evidence  that  the  defendants  in  this  case  had  probable  cause  for  the 
beginning  and  maintenance  of  the  injunction  suit  in  which  they  were  plaintiffs 
and  B.  was  a  defendant,  and  that  the  filing  and  continuance  of  such  litigation 
did  not  amount  to  and  was  not  a  malicious  prosecution  of  a  cause  of 
action  *  *  *  21tl 

North  Carolina. 

Now,  ladies  and  gentlemen  of  the  jury,  of  course  in  any  action  such  as  this, 
it  is  necessary  that  they  show  that  the  action  terminated  in  her  favor;  however, 
that  is  admitted,  but  it  comes  down  then  to  the  question  of  probable  cause, 
which  you  must  decide.  The  fact  that  a  verdict  of  not  guilty  was  entered  over 
there  creates  no  evidence  one  way  or  the  other  as  to  whether  or  not  there  was 
probable  cause  at  the  time.23'1 

Virginia. 

For  a  plaintiff  to  prevail  in  a  suit  for  malicious  prosecution,  he  must  allege 
and  prove  (1)  that  the  prosecution  was  instituted  by,  or  with  the  cooperation 
of,  the  defendant;  (2)  that  the  prosecution  was  terminated  in  a  manner  not 
unfavorable  to  the  plaintiff;  (3)  that  it  was  without  probable  cause;  and  (4)  that 
it  was  malicious. 


Probable  cause  in  malicious  prosecution  actions  is  defined  as  "knowledge  of 
such  a  state  of  facts  and  circumstances  as  excite  the  belief  in  a  reasonable 
mind,  acting  on  such  facts  and  circumstances,  that  the  plaintiff  is  guilty  of  the 
crime  of  which  he  is  suspected."  *  *  *  "The  test  of  probable  cause  is  to  be  applied 
as  of  the  time  when  the  action  complained  of  was  taken." 
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Only  where  the  facts  relating  to  probable  cause  are  not  in  dispute  in  a 
malicious  prosecution  action  does  the  issue  become  a  question  of  law  for  the 
court;  and  when  such  facts  are  in  dispute,  the  issue  is  one  of  fact  to  be  resolved 
by  the  triers  of  fact.28 1 

2ia  Bokum  v.  Elkins,  67  NM  324,  355  P2d      751  (I960). 

137  (1960).  a*1  Lee  v.  Southland  Corp.,  219  Va  23,  244 

23-1  Abbitt  v.  Bartlett,  252  NC  40,  112  SE2d      SE2d  756  (1978). 

§  2174.    Advice  of  attorneys. 
Missouri. 

The  court  instructs  the  jury  that  the  defendant  cannot  protect  himself  under 
the  advice  of  counsel,  unless  the  jury  find  and  believe  from  the  evidence  that 
the  defendant  communicated  to  such  counsel  all  the  facts  bearing  upon  the 
guilt  or  innocence  of  the  accused  in  the  criminal  case  which  he  knew,  or  by 
reasonable  diligence  could  have  ascertained;  and  you  are  therefore  instructed 
that  if  you  believe  from  the  evidence  that  the  defendant  intentionally  con- 
cealed or  falsely  represented  or  neglected  to  ascertain  and  advise  said  counsel 
of  all  the  facts  which  he  knew,  or  by  the  exercise  of  reasonable  diligence  could 
have  ascertained,  bearing  on  the  innocence  or  guilt  of  the  accused  in  said 
criminal  case,  then  the  advice  of  counsel  is  of  no  avail  as  a  defense  in  this 
case.32-1 

32-J  Huffetutler  v.  Coates  (Mo),  335  SW2d  70 
(1960). 

CHAPTER  125 
MANUFACTURING 

Section 

2189.  Liability  of  manufacturer  for  injuries 

caused  by  defective  manufactured 

articles. 

§  2189.  Liability  of  manufacturer  for  injuries  caused  by  defective 
manufactured  articles. 

Illinois. 

*  *  *  The  plaintiffs  must  prove  that  their  injury  or  damage  resulted  from 
a  condition  of  the  product,  that  the  condition  was  an  unreasonably  dangerous 
one  and  that  the  condition  existed  at  the  time  it  left  the  manufacturer's 
control.*  *  *  7 

To  present  a  prima  facie  case  [plaintiff]  mustprove  three  elements:  (1)  that 
the  injury  resulted  from  a  condition  of  the  product;  (2)  that  the  condition  was 
unreasonably  dangerous;  and  (3)  that  the  condition  existed  at  the  time  it  left 
the  defendant's  control,  The  defective  condition  need  not  manifest  itself  irnme- 


§  2189  INSTRUCTIONS— CIVIL  ACTIONS  38 

diately  and  it  should  be  considered  whether  the  defect  is  of  such  a  character  as 
to  cause  a  delayed  reaction.  A  lack  of  safety  devices  may  cause  a  product  to  be 
unreasonably  dangerous.8 

Indiana. 

The  law  implies  a  warranty  by  the  manufacturer  to  persons  using  its  product 
that  it  is  reasonably  fit  for  the  ordinary  purpose  for  which  it  is  intended  to  be 
used. 

If  you  find  from  a  preponderance  of  the  evidence  that  the  product,  in  this  case 
a  tire,  was  defective  or  not  reasonably  fit  to  be  used  for  its  ordinary  purpose  and 
that  the  product  was  properly  used  and  that  in  the  course  of  the  use  of  the 
product  the  plaintiff  was  injured  as  a  direct  and  natural  result  of  the  defective 
or  unfit  condition  of  the  product,  then  you  may  find  that  the  defendant 
breached  the  warranty  which  the  law  imposes  on  sellers.9 

Louisiana. 

A  manufacturer  of  a  product  which  involved  a  risk  of  injury  to  the  user  is 
liable  to  any  person,  whether  the  purchaser  or  a  third  person,  who  without 
fault  on  his  part,  sustains  an  injury  caused  by  a  defect  in  the  design,  composi- 
tion, or  manufacture  of  the  article,  if  the  injury  might  reasonably  have  been 
anticipated.  However,  the  plaintiff  claiming  injury  has  the  burden  of  proving 
that  the  product  was  defective,  i.  e.,  unreasonably  dangerous  to  normal  use, 
and  that  the  plaintiffs  injuries  were  caused  as  a  result  of  that  defect. 

A  manufacturer  of  a  product  which  involved  the  risk  of  injury  to  the  user  to 
(sic)  another  by  reason  of  a  defect  in  design  or  manufacture  is  liable  only  when 
the  injured  party  is  without  fault,  and  second,  the  manufacturer  might  reason- 
ably have  anticipated  the  injury,  and  third,  the  injury  is  a  direct  and  proximate 
cause  of  the  defect. 

A  plaintiff  asserting  the  liability  of  a  manufacturer  for  injuries  allegedly 
caused  by  said  manufacturer's  defective  product,  must  prove  that  the  product 
was  defective  or  unreasonably  dangerous  to  normal  use  and  that  his  injuries 
were  caused  by  reason  of  that  defect.10 

Maryland. 

*  *  *  [I]n  order  for  a  seller  to  be  held  liable  under  the  doctrine  of  strict 
liability,  "the  product  must  be  both  in  a  defective  condition  and  unreasonably 
dangerous  at  the  time  that  it  is  placed  on  the  market  by  the  seller."  n 

Missouri. 

Your  verdict  must  be  for  defendant  C.  H.  Co.  unless  you  believe  that  the  gym 
bar,  as  sold  by  defendant  C.  H.  Co.,  was  defective,  and  that  the  plaintiff  used 
the  gym  bar  in  a  manner  reasonably  anticipated.12 
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Oregon. 

The  law  imputes  to  a  manufacturer  [supplier]  knowledge  of  the  harmful 
character  of  his  product  whether  he  actually  knows  of  it  or  not.  He  is  presumed 
to  know  of  the  harmful  characteristics  of  that  which  he  makes  [supplies]. 
Therefore,  a  product  is  dangerously  defective  if  it  is  so  harmful  to  persons  [or 
property]  that  a  reasonably  prudent  manufacturer  [supplier]  with  this  knowl- 
edge would  not  have  placed  it  on  the  market.13 

i  Washington. 

If  a  product,  when  used  according  to  directions,  is  safe  for  use  by  the  average 
person,  the  fact  that  a  few  persons  may  have  an  allergy  or  an  unusual 
susceptibility  to  that  product  and  as  a  consequence  suffer  some  injury  upon  the 
use  or  application  of  the  product,  does  not  impose  liability.  However,  should 
you  find  the  product,  when  used  according  to  directions,  is  harmful  to  a  reason- 
ably foreseeable  and  appreciable  class  or  number  of  potential  users,  liability 
would  be  imposed. 

The  words  "reasonably  foreseeable"  and  "appreciable  class"  are  used  in  their 
usual  and  ordinarily  accepted  meanings. 

You  are  instructed  that  before  you  may  return  a  verdict  for  the  plaintiffs,  you 
must  find  from  a  preponderance  of  the  evidence  that:  (1)  Fuller  All  Purpose 
Cleaner  contains  a  harmful  ingredient  or  ingredients;  (2)  Such  ingredient  or 
ingredients  are  harmful  to  a  reasonably  foreseeable  and  appreciable  class  or 
number  of  potential  users  of  the  product;  and  (3)  E.  J.  Me.  has  been  innocently 
injured  in  the  use  of  the  product  in  the  manner  and  for  the  purpose  intended.14 

7  Keen  v.  Dominick's  Finer  Foods,  Inc.,  49       (LaApp),  321  So2d  868  (1975). 

IllAppSd  480,  7  IllDec  341,   364  NE2d  502  n  Eaton  Corp.  v.  Wright,  —  Md  — ,  375  A2d 

(1977).  1122  (1977). 

8  South  Main,  Inc.  v.  Magic  Fingers,  Inc.,  49  l2  Lietz  v.  Snyder  Mfg.  Co.  (Mo),  475  SW2d 
IliAppSd   724,   7   IllDec  444,  364  NE2d  605  105  (1972). 

(1977).                                                       ,  13  Johnson  v.  Clark  Equipment  Co.,  —  Or  — , 

9Fruehauf  Trailer  Division  v.  Thornton,  —  547  P2d  132  (1976). 

Ind— ,  366  NE2d  21  (1977).  14McCully  v.  Fuller  Brush  Co.,  68  Wash2d 

10  Ashley  v.  Nissan  Motor  Corp.  in  U.S.A.  675,  415  P2d  7  (1966). 

CHAPTER  126 

MARRIAGE 

Section. 

2195.  Definition;  intent  of  parties. 

2196.  Common-law  marriage. 

§  2195.    Definition;  intent  of  parties. 
Georgia. 

The  agreement  on  which  a  common  law  marriage  is  founded  must  contain 
a  mutual  intent  to  be  married  in  praesenti,  not  a  present  intent  to  marry  in  the 
future.11 
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ia  Hubbard  v.  State,  145  GaApp  714,  244 
SE2d  639  (1978). 

§  2196.    Common-law  marriage. 
Georgia. 

The  agreement  on  which  a  common  law  marriage  is  founded  must  contain 
a  mutual  intent  to  be  married  in  praesenti,  not  a  present  intent  to  marry  in  the 
future.2 1 

2-1  Hubbard  v.  State,  145  GaApp  744,  244 
SE2d  639  (1978). 

CHAPTER  127 

MASTER  AND  SERVANT 

Section  Section 

2205.  Test  of  relation.  2241.  Assumption  of  risk. 

2206.  Scope  of  employment.  2244.  —  Obvious  dangers. 

2210.  Discharge  of  employee.  2246.  —  Servant's  knowledge  of  unsafe  condi- 
2213.  Degree  of  care  to  be  exercised  for  safety  tions. 

of  employees.  2247,  Assumed  risk;  reliance  on  assurance  of 

2215.  Unavoidable  accident.  safety. 

2216.  Inference  of  negligence  from  proof  of  2250.  Fellow-servant  doctrine. 

happening  of  accident  or  collision  2263.  Comparative  negligence. 

and  resulting  injury.  2268.  Liability  of  master  to  third  persons  for 
2222.  Safety  of  appliances  and  places  of  work.  torts  of  employee. 

2234.  —  Railroad  work  under  federal  laws.  2269.  Nondelegable  duties. 
2240.  Obedience  to  commands  of  superior. 

§  2205.    Test  of  relation. 

California. 

An  employee  may  be  at  the  same  time  under  a  general  and  a  special 
employer,  and  neither  employer  retains  sole  power  over  the  employee.  If  the 
special  employer  has  the  right  to  control  the  details  of  the  work,  he  becomes 
liable  for  damages  proximately  resulting  from  that  activity. 


The  defendant  Roman  Catholic  Bishop  of  Fresno  is  a  corporation  sole,  and  as 
such  is  liable  under  law  for  conduct  of  its  agents  just  as  any  other  person  or 
corporation  would  be;  the  law  does  not  distinguish  between  religious  or  busi- 
ness enterprises  in  that  respect.1'1 

Georgia.  f 

The  defendant  as  of  now  also  has  a  viable  defense  on  the  ground  that  he  is 
an  independent  contractor,  based  on  the  contention  that  his  accepting  of  the 
specimen  in  question  and  subsequent  procedures  with  it  were  not  in  his  role  of 
hospital  employee  but  as  an  independent  contractor  within  the  meaning  of  the 
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contract  provisions  allowing  him  extra  work  while  using  the  laboratory  as  to 
which  the  hospital  had  no  claims  for  fees  and  no  liability  for  results.  The  law 
is  clear  that  "...  one  may  be  both  a  servant  and  an  independent  contractor 
with  respect  to  his  employer.  For  'a  person  can  be  an  independent  contractor 
in  one  part  of  his  activity  and  an  employee  in  another.' "  *  *  *  In  his  capacity 
as  a  physician,  the  doctor's  relationship  to  the  hospital  and  patient  is  generally 
that  of  independent  contractor.2 -1 

"  Stevens   v.    Roman    Catholic    Bishop    of          2>1  McBroom  v.  Zevallos,  145  GaApp  375,  244 
Fresno,  49  CalAppSd  877,  123   CalRptr  171      SE2d  19  (1978). 
(1975). 

§  2206.     Scope  of  employment. 
Idaho. 

Evidence  was  admitted  respecting  certain  conversations  by  one  "J."  directed 
to  the  Plaintiff  concerning  Plaintiffs  duties. 

If  "J."  was  an  employee  of  the  Defendant,  G.  and  A.  F.,  and  was  acting  within 
the  scope  of  his  employment  in  directing  his  conversations  to  the  Plaintiff,  or 
if  that  was  a  method  of  instruction  the  Defendant  relied  and  depended  upon  in 
its  harvest  operations,  then  the  instructions  by  "J."  to  the  Plaintiff  are  to  be 
considered  the  instructions  of  the  defendant. 

If  "J."  was  not  an  employee  of  the  Defendant,  G.  and  A.  F.,  or  if  he  was  an 
employee  but  was  not  acting  within  the  scope  of  his  employment  in  instructing 
the  Plaintiff,  then  the  instructions  are  not  binding  on  the  Defendant  unless 
that  was  a  method  of  instruction  the  Defendant  relied  and  depended  upon  in 
its  harvest  operation. 

If  the  proof  of  an  employer-employee  relationship  is  provided  solely  by  the 
statements  of  the  alleged  employee,  that  proof  is  not  sufficient  to  prove  such 
relationship. 

An  employee  is  acting  within  the  scope  of  his  authority  or  employment  in 
giving  instructions  to  another  employee  if  he  is  doing  that  which  has  been 
assigned  to  him  by  the  employer,  or  if  he  is  doing  anything  which  may  reason- 
ably be  said  to  have  been  contemplated  as  a  part  of  his  employment.  It  is  not 
necessary  that  an  act  must  have  been  expressly  authorized  by  the  employer. 

This  Instruction  explains  some  of  the  factual  issues  you  are  to  decide.  I 
express  no  opinion  on  these  factual  issues.7  l 

Louisiana. 

You  are  charged  that  a  corporation  can  only  act  through  its  officers  and 
employees.  The  negligence  of  fault  of  an  officer  or  employee  acting  within  the 
scope  and  during  the  course  of  his  employment  is  considered  to  be  the  negli- 
gence of  the  corporation.  The  test  of  an  employer's  responsibility  for  the  acts 
of  his  employees  is  not  whether  the  act  is  done  in  accordance  with  the  instruc- 
tions of  the  employer  to  the  employee  but  whether  the  act  was  done  in  the 
furtherance  of  the  business  of  the  employer  and  is  reasonably  attributable  to  the 
performance  of  the  duties  which  the  employee  was  hired  to  do.8'1 
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Wisconsin. 

At  the  time  of  and  just  before  the  collision  in  question,  on  January  13, 1961, 
between  the  plaintiffs  automobile  and  the  T.  automobile,  was  defendant,  N.  H. 
T.,  acting  within  the  scope  of  his  employment  by  defendant,  Electronic 
Expediters,  Inc.,  as  a  salesman  thereof?  ll1 

7-1  Patmo  v.  Grigg  &  Anderson  Farms,  —      (LaApp),  321  So2d  844  (1975). 
Idaho— ,542  P2d  1170(1975).  n<1  Withers  v.  Tucker,  28  Wis2d  82,   135 

^Lea  v.  Baumann  Surgical  Supplies,  Inc       NW2d  776  (1965). 

§  2210.    Discharge  of  employee. 
Alaska. 

I  instruct  you  that,  in  order  to  warrant  recovery,  the  plaintiff  has  the  burden 
of  proving  every  element  necessary  to  constitute  the  contract  of  service  and  his 
wrongful  discharge.  That  is  to  say,  the  employee  must  submit  evidence  that  he 
had  a  contract;  that  he  was  performing  it;  that  he  was  ready,  willing  and  able 
to  complete  the  contract  but  was  precluded  from  doing  so  by  premature 
(wrongful)  cancellation  of  his  contract.  In  this  case,  it  is  conceded  that  the 
plaintiff  has  a  three-year  contract  and  he  was  discharged  after  two  years.  On 
the  other  hand  the  defendant  has  the  burden  of  proving  by  a  preponderance  of 
the  evidence  justification  for  discharge.  The  law  will  not  assume  that  an 
employee  has  been  derelict  in  his  duty  from  the  fact  that  he  has  been  dis- 
charged; and  when  such  an  employee  is  a  school  superintendent  claiming 
damages  for  a  wrongful  discharge,  the  burden  rests  upon  the  employer  to  prove 
substantial  noncompliance  with  the  school  laws  of  the  state,  the  regulations  or 
bylaws  of  the  state  department  of  education,  or  the  bylaws  of  the  district,  that 
is,  the  Skagway  Board  policy  manual.  Whether  defendants  have  met  that 
burden  is  for  you,  alone  to  decide.16 1 

California. 

In  determining  whether  the  teacher's  conduct  *  *  *  indicates  unfitness  to 
teach  [the  trier  of  fact]  may  consider  such  matters  as  the  likelihood  that  the 
conduct  may  have  adversely  affected  students  or  fellow  teachers,  the  degree  of 
such  adversity  anticipated,  the  proximity  or  remoteness  in  time  of  the  conduct, 

*  *  *  the  extenuating  or  aggravating  circumstances,  if  any,  surrounding  the 
conduct,  [and]  the  likelihood  of  the  recurrence  of  the  questioned  conduct 

*  #  *  16.2 

Pennsylvania. 

Members  of  the  Jury,  from  all  this  testimony,  the  contract  of  employment 
being  admitted,  it  is  for  you  to  decide  whether  or  not  the  discharge  of  the 
plaintiff  by  the  Giant  Markets  was  wrongful  or  whether  it  was  proper  because 
of  the  plaintiffs  failure  to  perform  the  Contract,  if  you  find  there  was  such  a 
failure.  You  must  determine  whether  or  not  the  plaintiff  was  performing  the 
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duties  required  of  him  under  this  contract  and  under  the  testimony  produced. 
Was  he  discharged  because  of  his  failure  to  properly  perform  his  duties,  or  was 
it  for  some  other  reason?  19 1 

ia>1  Skagway  City  School  Board   v.   Davis      M.,  139  CalRptr  700,  —  P2d  —  (1977). 
(Alaska),  543  P2d  218  (1975).  iai  Levine  v.  Giant,  Inc.,  197  PaSuper  339, 

1612  Board  of  Educ.  of  Long  Beach,  etc.  v.  Jack      178  A2d  802  (1962). 

§  2213.    Degree  of  care  to  be  exercised  for  safety  of  employees. 
Illinois. 

The  court  instructs  the  jury  that  a  person  or  corporation  engaged  in  a  busi- 
ness dangerous  to  the  lives  or  limbs  of  its  employees  must  exercise  reasonable 
care  and  caution  in  conducting  its  business  commensurate  with  the  danger, 
and  as  the  danger  increases,  the  care  and  caution  to  prevent  or  avoid  such 
danger  must  also  proportionately  increase.23  1 

It  is  error  to  give  the  following  instructions  when  plaintiff  not  an  employee 
of  defendant: 

There  was  in  force  in  the  State  of  Illinois  at  the  time  of  the  occurrence  in 
question  a  certain  Statute  commonly  known  as  the  Health  and  Safety  Act 
which  provided,  in  part,  as  follows: 

"Supervision.  The  erection,  use,  alteration,  and  removal  of  scaffolding  and 
staging  shall  be  done  under  competent  direction  and  supervision." 

"Where  Required.  Where  a  runway,  stairway,  or  safe  means  of  access  to  a 
scaffold  is  not  provided,  a  ladder  shall  be  provided  for  all  such  scaffold 
platforms  more  than  six  (6)  feet  above  the  ground  or  floor." 

"Placement.  Ladders  to  be  used  continuously  at  one  place  shall  be  securely 
fastened  at  the  top  and  bottom.  The  top  shall  extend  not  less  than  thirty-six 
(36)  inches  above  the  platform  or  floor  served  and  the  landing  rung  shall  be  as 
close  to  the  level  of  the  floor  or  platform  as  possible." 

If  you  decide  that  a  party  violated  the  Health  and  Safety  Act  on  the  occasion 
in  question,  then  you  may  consider  that  fact  together  with  all  the  other  facts 
and  circumstances  in  evidence  in  determining  whether  or  not  a  party  wilfully 
violated  the  provisions  of  the  Structural  Work  Act.23-2 

West  Virginia. 

This  instruction  is  defective  inasmuch  as  it  ignores  the  duty  of  the  defendant 
to  use  ordinary  or  reasonable  care  to  keep  the  premises  safe  for  the  plaintiff, 
and  it  would  appear  to  contain  only  half  of  the  duty  owed  by  the  defendant  to 
the  plaintiff. 

The  court  instructs  the  jury  that  even  if  you  find  the  stairway  was  defective 
and  as  a  result  fell  down  so  as  to  injure  the  plaintiff,  the  defendant  was  not 
negligent  unless  he  knew  or  reasonably  should  have  known  that  the  stairway 
was  defective.24'1 

**'1  Manion  v.  Chicago,  Rock  Island  &  Pacific  23'2  Jones  v.  Tonietto,  112  IllApp2d  79,  250 
Ry.  Co.,  12  IllApp2d  1,  138  NE2d  98  (1956).  NE2d  829  (1969). 


§  2215  INSTRUCTIONS— CIVIL  ACTIONS  44 

^  Ferguson  v.  R.  E.  Ball  &  Co.,  153  WVa 
882,  173  SE2d  83  (1970). 

§  2215.    Unavoidable  accident. 
California. 

You  are  instructed  that  under  the  Federal  Employers'  Liability  Act  the 
employer  is  not  liable  for  those  risks  or  dangers  which  it  could  not  avoid  in  the 
observance  of  its  duty  of  due  care.  Industrial  enterprise  entails  all  those 
engaged  in  it  certain  hazards  of  life  and  limb  which  no  amount  of  care  on  the 
part  of  the  employer  can  avoid,  and  for  which,  therefore,  there  is  no  liability 
under  this  act.28 1 

28aBaez    v.    Southern    Pacific    Co.,    210 
CalApp2d  714,  26  CalRptr  899  (1962) 

§  2216.    Inference  of  negligence  from  proof  of  happening  of  accident  or 
collision  and  resulting  injury. 

California. 

An  instruction  that  an  employer  is  liable  for  the  willful  and  malicious  torts 
of  his  employees  committed  in  the  scope  of  their  employment  is  a  correct 
statement  of  the  rule  of  vicarious  liability  based  on  the  doctrine  of  respondeat 
superior.  Where  such  an  instruction  is  given  and  defendant  fails  to  offer  the 
trial  court  any  qualifying  language  to  differentiate  between  an  employer's 
compensatory  and  punitive  damage  liability,  the  defendant  has  waived  its 
right  to  such  an  objection  on  appeal.31'1 

81<1Agarwal  v.  Johnson,  603  P2d  58  (Cal 
1979). 

§  2222.    Safety  of  appliances  and  places  of  work. 
Indiana. 

Under  the  law,  it  is  the  duty  of  an  employer  to  furnish  his  employees  a 
reasonably  safe  place  in  which  to  perform  their  work,  and  to  take  the  proper 
precautions  and  use  reasonable  care  to  guard  against  injury  to  the  employee, 
and  if  injury  occurs  on  account  of  the  failure  of  the  employer  to  discharge  this 
duty,  and  the  employee  is  without  fault,  the  employer  is  liable.43'1 

Pennsylvania. 

Defendant  is  under  a  duty  to  provide  his  employees  with  a  reasonably  safe 
place  within  which  to  work,  reasonably  safe  tools  and  appliances  with  which 
to  work,  and  a  reasonably  safe  method  in  which  to  work. 
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You  may  find  that  the  injury  to  Mr.  R.  was  caused  by  the  peculiar  working 
conditions  under  which  the  men  were  ordered  to  perform.  If  I  haven't  told  you 
that  already,  you  may  so  find.  Even  though  it  is  argued  that  it  was  apparently 
usual  and  customary  to  perform  the  work  in  the  manner  described  you  may 
find  that  the  working  conditions  involved  an  unreasonable  risk  of  harm  to  Mr. 
R.  You  may  find  that  the  Defendant  failed  to  furnish  adequate  assistance  to 
him  in  either  of  the  things  that  he  did.  You  may  find  the  Defendant  liable  to 
the  Plaintiff  if  you  find  there  was  a  safer  method  to  repair  the  harp  that  was 
talked  about  than  the  method  used;  and  if  the  safer  method  were  used,  he 
would  not  have  been  injured. 

If  I  haven't  expressed  this  in  the  right  way,  here  is  what  I  want  you  to 
remember  about  this  aspect  of  the  case:  When  the  Defendant's  foreman  gave 
him  working  assignments,  he  had  the  right  to  assume  that  he  would  not 
thereby  be  exposed  or  subjected  to  injury.  If  there  were  a  number  of  causes  of 
injury  to  the  Plaintiff,  that  is  irrelevant  as  long  as  you  determine  there  is  one 
cause  which  may  be  attributable  to  the  Defendant's  negligence.45  l 

43>1  Lloyd  v.  Weimert,  146  IndApp  666,  21  45A  Richards  v.  Dravo  Corp.,  —  PaSuper  — , 
IndDec  230,  257  NE2d  851  (1970).  375  A2d  750  (1977). 

§  2234.  —  Railroad  work  under  federal  laws. 
California. 

The  employer's  duty  to  its  employees  is  to  use  reasonable  care  and  prudence 
to  the  end  that  the  place  in  which  they  are  required  to  work,  is  reasonably 
suitable  and  safe  for  the  purpose,  and  in  the  circumstances,  in  which  it  is  to  be 
used.  The  test  is  not  whether  the  place  in  which  the  work  is  to  be  performed 
is  absolutely  safe,  nor  whether  the  employer  knew  it  to  be  unsafe,  but  whether 
or  not  the  employer  has  exercised  reasonable  care  and  diligence  to  make  it 
safe.81-1 

Illinois. 

It  was  the  duty  of  the  defendant,  at  the  time  and  place  in  question,  to  exercise 
reasonable  care  and  prudence  to  provide  the  plaintiff  with  a  safe  place  in  which 
to  work,  and  to  use  reasonable  caution  to  keep  such  place  in  a  reasonably  safe 
condition.812 

Utah. 

If  you  find  from  a  preponderance  of  the  evidence  that  the  defendant,  in 
operating  its  train,  caused  the  same  to  stop  either  unexpectedly  or  more 
violently  than  was  ordinary  or  customary  and  if  you  find  that  defendant  failed 
to  exercise  ordinary  reasonable  care  in  so  stopping  that  train,  then  you  are 
instructed  that  the  defendant  was  negligent  and  if  you  further  find  from  a 
preponderance  of  the  evidence  that  such  negligence  proximately  caused,  in 
whole  or  in  part,  injuries  to  plaintiff  then  you  should  return  a  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant  and  award  to  plaintiff  damages  as  in 
these  instructions  set  forth.85 'l 
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v.    Southern    Pacific    Co.,    210      IllApp2d  276,  183  NE2d  736  (1962). 
CalApp2d  714,  26  CalRptr  899  (1962).  85<1  Bills  v.  Denver  &  Rio  Grande  Western  R. 

"^Campbell  v.  Chesapeake  &  0.  Ry.  Co.,      Co.,  10  Utah2d  294,  352  P2d  222  (1960). 

§  2240.    Obedience  to  commands  of  superior. 
California. 

An  employee  may  be  at  the  same  time  under  a  general  and  a  special 
employer,  and  neither  employer  retains  sole  power  over  the  employee.  If  the 
special  employer  has  the  right  to  control  the  details  of  the  work,  he  becomes 
liable  for  damages  proximately  resulting  from  that  activity. 


The  defendant  Roman  Catholic  Bishop  of  Fresno  is  a  corporation  sole,  and  as 
such  is  liable  under  law  for  conduct  of  its  agents  just  as  any  other  person  or 
corporation  would  be;  the  law  does  not  distinguish  between  religious  or  busi- 
ness enterprises  in  that  respect.99'1 

"-1  Stevens  v.  Roman  Catholic  Bishop  of 
Fresno,  49  CalAppSd  877,  123  CalRptr  171 
(1975). 

§  2241,    Assumption  of  risk, 
Montana. 

You  are  instructed  that  R.  W.,  the  plaintiff,  by  the  act  of  entering  the  employ- 
ment of  the  defendant  assumes  all  the  usual  and  ordinary  risks  attendant  upon 
his  employment,  not  including  risks  arising  from  the  negligence  of  the 
employer,  and  he  assumes  the  latter  as  well  if  he  knows  of  the  defects  from 
which  they  arise  and  appreciates  the  dangers  which  flow  from  such  defects. 

If  you  find  that  the  plaintiff,  R.  W.,  was  aware  of  the  dangers,  you  can 
conclude  that  he  has  assumed  the  risks  of  his  employment,  and  you  should 
enter  a  verdict  for  the  defendant,  B.  L.5-1 

Oregon. 

I  have  heretofore  mentioned  to  you  the  circumstances  of  plaintiffs  own 
actions  which  could,  under  the  evidence,  prevent  his  recovery  in  this  case. 
Along  with  the  matters  already  mentioned  to  you,  you  are  to  consider  all  of  the 
circumstances  and  conditions  facing  the  plaintiff  at  the  time  and  place  of  his 
injury.  In  doing  so,  you  are  to  consider  the  working  conditions,  his  obligation 
to  do  his  job  and  the  instructions  he  had  received  in  connection  therewith.6-1 

Rhode  Island. 

*  *  *  [I]n  deciding  whether  a  plaintiff  knew  of  and  understood  the  extent  of 
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the  risk  he  incurred,  the  standard  is  subjective  and  is  keyed  to  "what  the 
particular  plaintiff  in  fact  sees,  knows,  understands  and  appreciates."  This 
subjective  standard  is  to  be  applied  to  assumption  of  the  risk  cases  and  is  to  be 
distinguished  from  an  objective  standard  "which  is  concerned  with  how  in  the 
particular  case  the  hypothetical  reasonable  man  of  ordinary  prudence  would 
have  acted."  The  objective  criterion  is  to  be  applied  where  contributory  negli- 
gence is  in  issue.  Thus,  we  have  limited  the  application  of  the  assumption  of 
the  risk  doctrine  to  those  situations  where  the  claimant  had  actual  knowledge 
of  the  hazards.6  2 

5-1  Wollan  v.  Lord,  142  Mont  498, 385  P2d  102      547  P2d  132  (1976). 

(1963).  6-2  Kennedy  v.  Providence  Hockey  Club,  Inc., 

6-1  Johnson  v.  Clark  Equipment  Co.,  —  Or  — ,      —  RI  — ,  376  A2d  329  (1977). 

§  2244.  —  Obvious  dangers. 
South  Carolina. 

The  employee  is  charged  with  knowledge  of  obvious  danger,  obvious  to  a 
person  of  ordinary  reason  and  prudence,  *  *  *  ,14 -1  • 

14a  Ruth  v.  Lane,  254  SC  431,  175  SE2d  820 
(1970). 

§  2246.    —  Servant's  knowledge  of  unsafe  conditions. 
Indiana. 

It  is  error  to  instruct  as  follows: 

If  an  employer  employs  an  employee  to  do  work  of  a  dangerous  character  and 
the  employee,  because  of  youth,  ignorance  or  inexperience,  fails  to  appreciate 
the  danger,  it  is  negligence  and  a  breach  of  duty  on  the  part  of  the  employer 
to  expose  the  employee  to  such  danger,  even  with  the  employee's  consent, 
unless  the  employer  first  gives  to  the  employee  instruction,  caution  and 
warning  as  will  enable  the  employee  to  comprehend  the  danger  and  do  his  work 
safely  with  the  exercise  of  proper  care  on  his  part.  The  danger  of  an  employ- 
ment, in  order  to  create  a  duty  of  warning  and  instruction  on  the  part  of  the 
employer,  must  be  one  which  is  unknown  to  the  employee,  and  also  must  be  one 
which  is  known  to  the  employer  or  should  be  known  to  him  by  the  exercise  of 
reasonable  vigilance.16'1 

South  Carolina. 

The  employee  is  charged  with  knowledge  of  obvious  danger,  obvious  to  a 
person  of  ordinary  reason  and  prudence,  *  *  *.20 1 

16J  Crist,  Inc.  v.  Whitacre,  147  IndApp  16, 21  2(U  Ruth  v.  Lane,  254  SC  431,  175  SE2d  820 
IndDec  300,  258  NE2d  165  (1970).  (1970). 
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§  2247.    Assumed  risk;  reliance  on  assurance  of  safety. 

Michigan. 

[I]f  the  defendant,  by  his  own  act,  has  thrown  the  plaintiff  off  his  guard,  and 
given  him  reason  to  believe  vigilance  was  not  needed,  the  lack  of  such  vigilance 
on  the  part  of  the  plaintiff  is  no  bar  to  his  claim.23'1 

^Carreras    v.     Honeggers     &     Co.,     68 
MichApp  716,  244  NW2d  10  (1976). 

§  2250.    Fellow-servant  doctrine. 
Florida. 

I  instruct  you  that  the  railroad  is  liable  to  the  plaintiff  for  the  negligence, 
if  any,  of  its  employees,  agents,  other  than  the  plaintiff,  including  those 
employees  who  were  subordinate  to  the  plaintiff  at  the  time  of  the  accident.  The 
negligence,  if  any,  of  such  persons  is  in  no  way  attributed  to  or  imputed  to  the 
plaintiff  in  his  action  against  the  railroad.26'1 

Georgia. 

"Except  in  case  of  railroad  companies,  the  master  shall  not  be  liable  to  one 
servant  for  injuries  arising  from  the  negligence  or  misconduct  of  other  servants 
about  the  same  business."  26<2 

26-1  Florida  East  Coast  Ry.  Co.  v.  Lawler  26'2Lacy  v.  Ferrence,  117  GaApp  139,  159 
(FlaApp),  151  S2d  852  (1963).  SE2d  479  (1968). 

§  2263.    Comparative  negligence. 
Georgia. 

If  you  believe  the  negligence  of  the  defendant,  if  there  was  such  negligence, 
in  part  proximately  produced  the  injury  to  the  plaintiff,  the  plaintiff  would  still 
be  entitled  to  recover,  even  though  you  may  find  that  the  plaintiff  may  have 
been  guilty  of  contributory  negligence;  but  in  the  event  you  believe  the  plaintiff 
was  guilty  of  contributory  negligence,  you  would  reduce  the  damages  in  propor- 
tion to  the  amount  of  negligence  attributable  to  the  plaintiff,  and  return  a 
verdict  for  said  reduced  amount.  That  is,  the  plaintiffs  negligence  would  lessen 
the  damages  which  he  would  recover  in  proportion  to  the  amount  of  negligence 
attributable  to  the  employee,  or  to  the  plaintiff  in  this  case.  And  you  will 
remember  this  and  apply  this  instruction,  if  you  find  it  to  be  applicable,  when 
you  come  to  consider  the  court's  charge  on  the  measure  of  damages.60'1 

Illinois. 

The  court  instructs  the  jury  that  under  the  Federal  Employers'  Liability  Act 
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[45  USC  §  51  et  seq.,  FCA  45  §  51  et  seq.]  if  you  find  from  a  preponderance  of 
the  evidence  that  both  the  plaintiff  and  the  defendant  were  guilty  of  negli- 
gence which  contributed  to  bring  about  the  injury  in  question,  then  you  should 
apportion  the  damages,  finding  against  the  defendant  only  in  that  apportioned 
amount  which  its  negligence,  if  any,  bears  to  the  whole.60'2 

^  Southern  Railway  Co  v.  Gale,  103  GaApp  60'2  Emme  v,  Pennsylvania  R.  Co.,  29 
87,  118  SE2d  742  (1961).  IllApp2d  97,  172  NE2d  507  (1961). 

§  2268.    Liability  of  master  to  third  persons  for  torts  of  employee. 
Alabama. 

I  charge  you,  gentlemen  of  the  jury,  that  the  employer  is  responsible  for 
negligent  acts  or  omissions  of  his  employee  in  the  course  of  his  employment, 
and  if  you  find  from  the  evidence  that  J.  S.  was  an  employee  of  C.  P.  C.  while 
operating  the  crane  at  Hudson  High  School  at  the  time  E.  S.  was  killed  and  that 
his  operation  of  said  crane  was  in  the  line  and  scope  of  his  employment  with 
C.  P.  C.,  then  C.  P.  C.  would  be  responsible  for  any  negligent  acts  or  negligent 
omissions  of  J.  S.  in  the  operation  of  said  crane. 


I  charge  you  that  the  employer  is  liable  for  the  negligence  of  his  employees' 
acts  within  the  line  and  scope  of  his  employment,  though  not  done  under  the 
employer's  direction.70 1 

California. 

An  instruction  that  an  employer  is  liable  for  the  willful  and  malicious  torts 
of  his  employees  committed  in  the  scope  of  their  employment  is  a  correct 
statement  of  the  rule  of  vicarious  liability  based  on  the  doctrine  of  respondeat 
superior.  Where  such  an  instruction  is  given  and  defendant  fails  to  offer  the 
trial  court  any  qualifying  language  to  differentiate  between  an  employer's 
compensatory  and  punitive  damage  liability,  the  defendant  has  waived  its 
right  to  such  an  objection  on  appeal.71'1 

Louisiana. 

You  are  charged  that  a  corporation  can  only  act  through  its  officers  and 
employees.  The  negligence  or  fault  of  an  officer  or  employee  acting  within  the 
scope  and  during  the  course  of  his  employment  is  considered  to  be  the  negli- 
gence of  the  corporation.  The  test  of  an  employer's  responsibility  for  the  acts 
of  his  employees  is  not  whether  the  act  is  done  in  accordance  with  the  instruc- 
tions of  the  employer  to  the  employee  but  whether  the  act  was  done  in  the 
furtherance  of  the  business  of  the  employer  and  is  reasonably  attributable  to 
the  performance  of  the  duties  which  the  employee  was  hired  to  do.72'1 


§  2268  INSTRUCTIONS— CIVIL  ACTIONS  50 

Michigan. 

The  principal  is  liable  for  the  acts  of  an  agent  when  performed  in  an  endeavor 
to  promote  the  principal's  business  within  the  scope  of  actual  or  apparent 
authority  conferred  upon  him  for  that  purpose. 

And  in  this  case  you  have  a  right  to  consider  the  family  relationship  and  the 
custom  of  children  working  at  their  father's  gas  station  as  bearing  on  the 
question  of  employment  of  C.  P.  for  his  father  *  *  *.72-2 

I  charge  you  that  a  proprietor  of  a  building  is  liable  for  injuries  resulting 
from  an  unsafe  condition  caused  by  the  active  negligence  of  its  employees.  *  *  * 
In  an  action  such  as  this  involving  the  slipping  and  falling  on  a  floor,  it  is  not 
necessary  for  the  plaintiff  to  have  to  prove  that  the  defendant  had  actual  or 
constructive  knowledge  of  the  hazardous  condition  if  any,  of  the  floor  or  stair 
where  the  alleged  negligence  is,  is  that  of  a  defendant  in  creating  the  condition 
of  danger  in  permitting  water,  slush  or  mud  to  accumulate.  All  it  is  saying  is 
that  it  is  not  necessary  to  have  constructive  knowledge.  If  a  condition  liable  to 
cause  personal  injury  to  an  invitee  or  user  of  a  stairway  or  landing  is  occa- 
sioned by  the  proprietor  or  its  employees,  no  notice  of  such  condition  need  be 
given  such  defendant  in  order  to  fasten  actionable  liability.72-3 

Ohio. 

Now,  the  defendant  admits  that  it  is  engaged  in  the  distribution  of  milk  and 
other  dairy  products  and  was  so  engaged  on  July  9,  19 — ,  that  is,  the  day 
plaintiff  claims  he  was  injured.  The  defendant  also  admits  that  in  the  delivery 
of  its  products  to  its  customers  it  uses  automobile  trucks,  and  that  on  July  9, 
19 — ,  said  W.  J.  was  its  employee,  and  that  he  was  employed  to  deliver  milk 
for  defendant  by  truck  and  was  so  delivering  milk  for  defendant  on  said  July 
9,  19 — ,  as  its  employee., 


Now,  the  plaintiff  in  this  case  does  not  claim  he  was  employed  by  the  defen- 
dant company,  but  the  plaintiff  alleges  and  claims  that  said  W.  J,  invited 
plaintiff  to  assist  him  in  making  delivery  from  defendant's  truck  to  its 
customers  and  promised  to  and  did  pay  plaintiff  for  said  services.  Defendant  in 
its  answer  denies  that  claim  made  by  the  plaintiff  so  this  raises  a  question  of 
fact  for  the  jury  to  decide.  If  upon  consideration  of  all  the  evidence  in  this  case 
you  fail  to  find  by  a  preponderance  of  the  evidence  that  the  plaintiff  was  riding 
upon  said  truck  at  the  invitation  of  said  W.  J.  to  assist  said  W.  J.  in  the  delivery 
of  defendant's  milk,  and  that  said  W.  J.  had  promised  to  pay  plaintiff  for  said 
services,  then  in  that  case  you  need  consider  this  case  no  further  and  your 
verdict  should  be  for  the  defendant,  but  if  you  do  find  by  a  preponderance  of  the 
evidence  that  said  W,  J.  did  invite  plaintiff  to  go  with  him  on  said  truck  and 
assist  said  W.  J.  in  delivering  said  milk  and  promise  to  pay  plaintiff  for  said 
services,  then  the  plaintiff  would  be  entitled  to  the  exercise  of  ordinary  care  on 
the  part  of  the  defendant  and  said  W.  J.  for  plaintiffs  safety  while  on  or  about 
said  truck  assisting  in  the  delivery  of  said  milk  and  if  you  find  by  a 
preponderance  of  the  evidence  that  said  W.  J.  failed  to  use  ordinary  care  for  the 
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safety  of  plaintiff  in  the  operation  of  said  truck,  or  if  the  defendant  failed  to  use 
ordinary  care  for  the  safety  of  the  plaintiff  while  so  on  said  truck,  then  that 
would  be  a  failure  to  perform  a  duty  owing  by  said  W.  J.  and  the  defendant  to 
the  plaintiff,  regardless  of  whether  defendant  company  employed  said  plaintiff 
or  not,  or  regardless  of  whether  said  defendant  company  actually  had  bought 
or  owned  the  truck  it  was  then  using  in  its  business  or  not. 

Now,  the  court  does  not  mean  to  say  to  you  that  anybody  who  rides  on 
defendant's  truck  was  entitled  to  ordinary  care  from  W.  J.  or  the  defendant.  If 
he  was  just  riding  on  the  truck  as  a  rider,  the  company  would  owe  him  no  duty 
whatsoever.  If  he  were  even  riding  on  the  truck  assisting  W.  J.  in  the  delivery 
of  milk,  the  defendant  would  not  owe  him  any  duty,  would  not  owe  the  duty  of 
using  ordinary  care  for  his  safety,  but  if  you  find  that  in  this  case  it  goes  further 
than  that,  that  he  promised  to  pay  him,  W.  J.  promised  to  pay  him  for  the 
services  in  helping  deliver  the  defendant's  milk,  then  immediately  a  duty 
arises  upon  W.  J.  and  the  defendant  to  observe  and  exercise  ordinary  care  for 
the  safety  of  this  plaintiff  while  engaged  in  the  delivery  of  milk  or  other 
products  for  the  defendant. 

[The  court  then  charges  on  the  definition  of  "negligence."] 

Now,  if  you  find  that  said  W.  J.  invited  or  engaged  the  plaintiff  to  go  with 
him  on  said  truck  and  assist  him  in  delivering  defendant's  milk  and  promised 
to  pay  him  for  said  services,  then  you  should  next  consider  whether  it  has  been 
proven  to  you  by  a  preponderance  of  the  evidence  that  defendant  or  W.  J.  were 
negligent  in  any  respect  as  claimed  by  the  plaintiff. 

[The  court  here  charges  on  the  duty  as  to  speed  in  operating  the  truck.] 

Now,  plaintiff  also  claims  that  defendant  and  its  agent  and  servant,  W.  J., 
were  negligent  in  that  they  had  permitted  the  brakes  on  said  truck  at  said  time 
to  become  out  of  repair  to  such  an  extent  that  while  said  truck  was  being 
operated  over  said  roadway  by  said  agent  of  defendant  the  brakes  were  insuffi- 
cient to  stop  said  truck  before  it  collided  with  said  garage*  *  *. 

Now,  it  was  the  duty  of  defendant  and  said  W.  J.  to  use  ordinary  care  to  keep 
the  brakes  on  this  truck  in  reasonable  repair  while  the  same  was  being 
operated  on  a  public  highway.  It  was  their  duty  to  make  some  inspection  of 
those  brakes. 

Now,  if  you  find  that  said  brakes  were  not  in  a  reasonable  condition  of  repair 
and  that  defendant  or  said  W.  J.  failed  to  use  ordinary  care  to  inspect  said 
brakes  and  to  discover  that  they  were  not  in  reasonable  repair,  if  you  find  that 
they  were  not  in  reasonable  repair,  and  if  you  find  that  because  they  failed  to 
use  ordinary  care  as  to  the  brakes  of  the  car,  and  that  the  brakes  were  not  in 
reasonable  repair,  and  that  failure  to  use  ordinary  care  to  see  that  they  were, 
was  the  cause  of  this  accident,  then  you  could  find  that  the  defendant  was 
negligent  in  that  regard  as  to  the  brakes. 


Now,  if  you  find  that  the  defendant  or  W.  J.,  its  driver,  was  negligent  in  any 
matter  as  claimed  by  the  plaintiff,  then  you  should  next  determine  whether 
said  neglect  was  the  proximate  cause  of  the  injury  to  the  plaintiff,  as  one  cannot 
recover  unless  the  negligence  claimed  was  the  proximate  cause  of  the  injury 
claimed  *  *  *. 
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So  if  you  find  by  a  preponderance  or  greater  weight  of  the  evidence  that  the 
defendant  or  its  driver,  W.  J.,  was  negligent  in  any  manner  as  claimed  by  the 
plaintiff  and  that  such  negligence  was  the  proximate  cause  of  the  injury  to  the 
plaintiff,  then  your  verdict  should  be  for  the  plaintiff,  unless  his  right  to 
recover  is  defeated  by  what  is  known  as  the  defense  of  contributory  negligence, 
to  which  I  will  now  refer.72'4 

Oklahoma. 

You  are  instructed,  as  I  pointed  out  in  my  statement  of  the  case,  that  there 
are  two  defendants  in  this  case,  the  railroad  company  and  W.  the  engineer.  The 
plaintiffs  predicate  their  case  upon  certain  claimed  specifications  of  negli- 
gence, some  on  the  part  of  the  railroad  only  and  some  on  the  part  of  the 
engineer.  The  railroad  is  responsible  for  its  own  acts  and  omissions  and  is 
likewise  responsible  for  any  negligence  of  its  engineer  in  the  operation  of  the 
train.  The  engineer,  however,  is  only  responsible  for  his  individual  acts  of 
negligence.  Therefore,  you  will  consider  the  case  insofar  as  it  affects  the  engi- 
neer W.  separately.  If  you  find  that  he  was  operating  the  train  at  an  improper 
speed  under  the  circumstances  or  that  he  failed  to  give  the  warnings  required 
by  whistle  or  by  bell,  then  your  verdict  should  be  against  both  defendants.  If, 
however,  you  find  that  the  collision  occurred  by  reason  of  the  negligence  of  the 
railroad  in  failing  to  properly  warn  travelers  at  the  crossing  or  their  failure  to 
properly  maintain  this  crossing,  then  your  verdict  should  be  against  the  rail- 
road only.73'1 

Vermont. 

If  an  operator  chooses  to  sell  in  this  fashion  (fruit  in  open  bins),  it  is  incum- 
bent on  the  operator  to  protect  the  customers  from  the  risk  of  injury,  and  this 
is  true  whether  the  risk  arises  from  the  acts  of  an  employee  himself,  or  of 
someone  else  that  the  owner  invites  to  the  premises.73'2 

7CU  Alabama  Power  Co.  v.  Smith,  273  Ala  In  the  case  cited  a  judgment  on  verdict  for 

509,  142  S2d  228  (1962).  plaintiff  was  reversed  for  error  in  excluding  evi- 

71<1  Agarwal  v.  Johnson,  603  P2d  58  (Gal  dence  to  the  effect  plaintiff  was  advised  of  the 

1979).  rules  of  defendant  prohibiting  its  agent  from 

72-1  Lea  v.  Baumann  Surgical  Supplies,  Inc.  employing  anyone  to  assist  him. 

(LaApp),  321  So2d  844  (1975).  7*1  Missouri-Kansas-Texas  R.  Co.  v.  Harper 

72l2Shinabarger  v.  Phillips,  370  Mich  135,  (Okl),  468  P2d  1014  (1970). 

121  NW2d  693  (1963).  73-2  Forcier  v.  Grand  Union  Stores,  Inc.,  128 

^McNabb  v.  Green  Real  Estate  Co.,  62  Vt  389,  264  A2d  796  (1970). 
MichApp  500,  233  NW2d  811  (1975). 

72A  Cloverdale  Dairy  Co.  v.  Briggs,  131  OhSt 
261,  5  Oh  582,  2  NE2d  592  (1936). 

§  2269.    Nondelegable  duties. 
California. 

I  would  like  to  say  this.  First  of  all,  negligence  —  the  ones  that  are  in 
question  here,  first  of  all,  N.  C.  You  are  to  evaluate  her  conduct.  Did  she  do 
something  that  a  reasonably  prudent  person  would  not  do;  or  did  she  fail  to  do 
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something  that  a  reasonably  prudent  person  would  do?  [U]  Now,  if  you  find  that 
she  did  not,  then  she's  not  negligent.  [U]  If  you  find  that  she  did,  or  failed  to  do 
something,  then  she  is  negligent.  [11]  And  then  the  question  is  did  that  cause 
the  fire;  because  the  fire  is  the  thing  we're  concerned  about  here.  [1f]  I'd  like  to 
point  out  to  you  that  the  fact  that  the  fire  occurred  doesn't  mean  that  somebody 
has  to  be  responsible  for  it.  It's  a  question  for  you  to  evaluate  what  has  been 
proved  by  the  evidence  here  by  a  preponderance  of  the  evidence  that  shows  that 
something  she  did  was  wrong;  or,  something  that  she  failed  to  do  was  wrong. 
[11]  The  next  thing  is  when  you  start  to  talking  about  nondelegable  duties,  this 
goes  to  the  conduct  of  the  people  who  worked  for  her.  [U]  Now,  the  evidence 
indicates  that  Mr.  G.  did  a  job  for  her.  It  also  indicates  that  another  man  came 
in  there  just  a  month  before  the  fire;  and  nondelegable  duties  simply  means 
that  where  you  have  a  positive  duty  to  take  care  of  something,  you  cannot  shift 
the  responsibility  of  that  because  you've  gotten  somebody  else  to  do  it.  [11]  Now, 
this  is  a  touchy  subject  in  this  particular  case,  because  we're  not  quite  in  accord 
that  it  should  even  be  applicable  in  this  case;  however,  I  have  instructed  you 
in  that  regard.  [11]  But  the  point  I'm  trying  to  get  at  is  it  depends  whose  conduct 
you  are  concerned  about  —  whether  you're  concerned  about  what  the  electrical 
contractors  did  that  went  in  there,  or  whether  you're  talking  about  Mrs.  C.  [11] 
Nondelegable  duties  has  no  application  to  the  conduct  of  Mrs.  C.,  because  she's 
not  delegating  anything.  [11]  Nondelegable  duties  only  arises  in  the  event 
you're  evaluating  the  work  done  by  Mr.  G.  or  this  other  electrician  that  went 
in  there.  [K]  I  hope  you  understand  that.75 

Maryland. 

*  *  *  [T]he  responsibility  for  the  administration  of  the  school  generally 
resides  with  the  principal.  And,  of  course,  the  principal  can't  perform  all  neces- 
sary administrative  duties  himself.  And  he  must  delegate  various  functions 
and  duties  to  other  employees,  assistant  principals,  counsellors,  teachers,  other 
staff  and  personnel. 

But,  of  course,  the  responsibility  *  *  *  to  set  up  the  general  system  and 
procedures,  et  cetera,  does  reside  in  the  principal. 

He  can't  be  held  responsible  for  something  happening  when  he's  off  sick.  But 
on  the  other  hand,  if  he,  the  system  that  he  set  up  that  was,  or  failure  to  set 
up  a  proper  system,  he  would  be  held  responsible  for  whether  he  was  off  sick 
or  there  while  something  occurred  as  a  result  of  it.  This  is  considering  the  case 
against  the  principal  of  the  school. 

If  you  find  from  the  evidence  that  he  violated  and  adopted  a  policy  and  that 
the  policy,  the  violation  of  that  policy  was  the  proximate  cause  of  the  injury 
complained  of  in  this  case,  then  he  would  be  liable,  but  there  must  be  two 
things.  One  is  the  violation  of  the  policy.  You  have  to  be  convinced  of  that  by 
a  fair  preponderance  of  the  evidence.  And  then  [two],  that  there  is  the  con- 
nection between  the  violation  of  the  policy  and  the  injury  that  was  sustained 
by  the  Plaintiff.76 

Michigan. 

*  *  *  Although  the  "inherently  dangerous"  doctrine  is  not  without  some  con- 
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fusion,  we  believe  that  an  essential  element  of  the  doctrine  is  the  failure  of  the 
principal  to  see  that  all  appropriate  precautions  are  taken  by  the  one  to  per- 
form the  inherently  dangerous  task.  The  doctrine,  in  short,  says  that  the 
principal  is  negligent,  and  hence  liable,  because  it  has  allowed  the  independent 
contractor  to  be  negligent  in  performing  the  job.  There  is  a  nondelegable  duty 
to  see  that  the  work  is  done  with  the  requisite  degree  of  care;  when  the 
contractor  fails  in  fulfilling  its  duty  of  care,  the  principal  has  breached  its  own 
precautionary  duty.77 

75Pappas  v.  Carson,  50  CalAppSd  261,  123  (1977). 

CalRptr  343  (1975).  77  Witucke  v.  Presque  Isle  Bank,  68  MichApp 

76Lunsford  v.   Board   of  Educ.   of  Prince  599,  243  NW2d  907  (1976). 
George's  County,  —  Md  — ,  374  A2d  1162 

CHAPTER  129 

MINORS 

Section 

2289.  Degree  of  care  to  be  exercised. 

§  2289.    Degree  of  care  to  be  exercised. 

Michigan. 

It  is  error  to  instruct  as  follows: 

Because  the  measure  of  care  naturally  varies  in  the  different  circumstances 
and  the  jury  in  each  particular  case  has  to  establish  from  the  testimony  of  the 
case  exactly  the  measure  of  care  which  should  have  been  exercised  under  the 
circumstances  and  it  is  just  that  amount  of  care  which  would  or  should  have 
been  exercised  by  a  man  of  ordinary  intelligence  and  prudence.  That  is  what 
we  mean  in  the  law  by  the  term  negligence.8 

Washington. 

In  considering  the  alleged  negligence  of  the  defendant,  you  are  instructed 
that  it  was  the  duty  of  the  defendant  to  exercise  the  same  care,  that  a  reason- 
ably careful  person  of  the  same  age,  intelligence,  maturity,  training  and  expe- 
rience would  exercise  under  the  same  or  similar  circumstances.9 

Wisconsin. 

Question  No.  3  of  the  verdict  inquires  whether  S.  M.  was  negligent  with 
respect  to  his  own  safety.  He  had  a  duty  to  exercise  care  for  his  own  safety,  The 
care  which  he  was  required  to  use  depended  upon  his  age,  his  capacity,  his 
discretion,  knowledge  and  experience.  Negligence  on  the  part  of  a  child  is 
failure  to  exercise  that  degree  of  care  which  is  ordinarily  exercised  by  a  child 
of  the  same  age,  capacity,  discretion,  knowledge  and  experience  under  the 
same  or  similar  circumstances.  In  determining  whether  S.  M.  was  exercising 
that  care  that  one  of  his  age,  capacity,  discretion,  knowledge  and  experience 
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would  exercise  under  the  same  or  similar  circumstances,  due  consideration 
should  be  given  to  the  child's  instinct  and  impulses;  for,  while  the  child  may 
have  knowledge  of  an  adult  respecting  dangerous  acts,  he  may  not  have  the 
prudence,  or  discretion,  or  thoughtfulness  to  avoid  hazards  of  risk  to  which  he 
is  exposed.  It  is  for  you  to  determine  from  all  of  the  evidence,  weighing  it  and 
considering  it,  what  your  answer  to  this  question  should  be.10 

8  Ransom  v.  Melegi,  18  MichApp  476,  171      P2d  196  (1970). 

NW2d  482  (1969).  10Metcalf  v.  Consolidated  Badger  Coopera- 

9  Benjamin  v.  Randell,  2  WashApp  50,  467      tive,  28  Wis2d  552,  137  NW2d  457  (1965). 

CHAPTER  134 
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Section 

2315.  Negligence  generally. 

§  2315.    Negligence  generally. 
Idaho. 

This  action  involves  negligence,  but  it  is  negligence  of  a  different  degree,  or 
kind,  with  respect  to  the  allegations  against  the  defendants,  M.  K.  S.  and  M. 
J.  S.,  from  that  charged  against  the  City  of  Pocatello. 

For  your  information,  ordinary  negligence  may  be  defined  to  be  the  omission 
or  want  of  ordinary  care,  and  ordinary  care  is  such  care  as  an  ordinarily 
prudent  person  would  exercise  under  like  circumstances.  Negligence  may 
consist  of  the  failure  to  do  that  which  an  ordinarily  prudent  person  would  do 
under  the  circumstances,  or  the  doing  of  that  which  an  ordinarily  prudent 
person  would  not  do  under  the  circumstances.  The  care  to  be  exercised  to  be 
ordinary  care  must  be  proportioned  to  the  danger  reasonably  to  be  appre- 
hended under  the  circumstances.  What  might  be  ordinary  care  under  certain 
circumstances  would  be  negligence  under  other  circumstances. 

The  standard  by  which  ordinary  care  is  gauged  is  the  question: 

"What  would  an  ordinarily  prudent  person  have  done  under  like  circum- 
stances?" 

If  a  person  acted  as  an  ordinarily  prudent  person  would  act  under  the  same 
circumstances  and  conditions  there  is  no  negligence.  If  a  person  failed  to  act  as 
an  ordinary  prudent  person  would  have  acted  under  the  same  or  like  circum- 
stances and  conditions,  then  there  is  negligence. 


It  is  the  duty  of  a  municipality  to  erect  and  maintain  barriers  or  warning 
devices  wherever  necessary  to  make  the  street  reasonably  safe  for  travelers 
using  ordinary  care  and  at  such  places  as  would  be  unsafe  for  usual  and 
ordinary  travel  without  such  barriers  or  warning  devices. 

A  failure  in  this  duty  by  the  City  of  Pocatello  may  be  considered  by  you  as 
negligence  on  its  part. 
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The  City  of  Pocatello  is  not  an  insurer  of  the  safety  of  travelers  on  its  streets, 
and  it  had  no  duty  to  erect  barriers  sufficient  to  withstand  the  impact  of  an 
automobile  out  of  control,  or  recklessly  driven,  and  if  you  find  from  the  evi- 
dence that  South  Hayes  Avenue  at  the  place  of  this  accident  was  in  a  reason- 
ably safe  condition  for  travelers  in  the  usual  mode  and  exercising  ordinary 
care,  no  verdict  may  be  returned  against  the  City  of  Pocatello. 

There  is  no  evidence  in  this  case  on  which  you  would  be  justified  in  finding 
the  City  guilty  of  maintaining  a  nuisance  by  reason  of  the  condition  of  South 
Hayes  Avenue  where  it  is  intersected  by  the  Portneuf  River  on  February  10, 
1958. 


You  are  instructed  that  if  you  find  that  the  proximate  cause  of  the  accident 
was  the  negligence  of  the  City  of  Pocatello,  and  that  the  acts  of  M.  K.  S. 
amounted  to  only  ordinary  negligence,  and  not  reckless  disregard  of  the  rights 
of  others,  as  that  has  been  defined  for  you,  then  you  cannot  find  against  M.  K. 
S.  and  M.  J.  S.,  regardless  of  how  you  find  against  the  City. 


You  are  instructed  that  it  is  no  defense  to  any  one  of  the  several  defendants 
that  the  injury  would  not  have  resulted  from  his  negligence  alone,  without  the 
concurrent  negligence  or  wrongful  act  of  the  other  defendants.  Where  the 
original  negligence  continues  and  exists  up  to  the  time  of  the  injury,  the 
concurrent  negligent  act  of  a  third  person  causing  the  injury  will  not  be 
regarded  as  an  independent  act  of  negligence,  but  the  two  concurring  acts  of 
negligence  will  be  held  to  be  the  proximate  cause  of  the  injury. 


You  are  instructed  that  several  different  disassociated  defendants  may,  by 
their  negligent  conduct,  cause  a  loss  and  a  basis  for  damages.  If  you  find, 
therefore,  that  the  defendant,  City  of  Pocatello,  in  maintaining  said  roadway 
in  a  negligent  manner  or  in  failing  to  provide  ordinary  safeguards,  acted  in  a 
negligent  manner  and  that  its  negligence  contributed  proximately  to  the  death 
of  M.  S.,  then  you  may  also  find  in  favor  of  the  plaintiffs  and  against  the 
defendant  City  of  Pocatello. 

In  order  for  the  plaintiffs  to  recover  against  more  than  one  defendant  not 
acting  in  concert;  that  is,  where  their  actions  are  not  connected,  it  is  not 
necessary  that  either  of  the  defendant's  negligence  be  the  sole  cause  of  the 
accident  in  order  for  them  to  be  liable.  Under  the  law,  it  is  necessary  only  that 
their  negligence,  or  the  negligence  of  either  of  them,  be  a  contributing  cause 
to  the  ultimate  result  and  that  the  contributing  cause  also  be  a  proximate  cause 
as  that  term  is  defined  for  you  in  other  instructions.1'1 

Virginia. 

The  court  instructs  the  jury  that  a  municipal  corporation  is  not  an  insurer 
against  accidents  upon  its  streets  and  sidewalks,  nor  is  every  defect  therein, 
though  it  may  cause  injury,  actionable.  It  is  sufficient  if  the  streets  are  in  a 
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reasonably  safe  condition  for  travel  in  the  ordinary  modes,  by  night  as  well  as 
by  day,  and  it  is  only  the  duty  of  a  municipal  corporation  to  use  reasonable  care 
to  keep  its  streets  in  a  safe  condition  for  travel.3'1 

1-1  Smith  v.  Sharp,  85  Idaho  17,  375  P2d  184  3A  Portsmouth  v.  Cilumbrello,  204  Va  11, 129 
(1962).  SE2d  31  (1963). 

CHAPTER  135 

NEGLIGENCE  IN  GENERAL 

Section  Section 

2320.  Negligence  defined.  2335.  Burden  of  proving  negligence;  etc. 

2321.  Unavoidable  accident.  2335 A.  Duty     of     care     required     of     road 

2322.  Acts  in  sudden  peril  or  emergency.  contractor. 

2323.  Ordinary  care.  2336.  Effect    of    violation    of    statutes    and 
2323A.  —  Custom  and  usage.  ordinances. 

2323B.  Assumption     of    risk,     relevance     of  2339.  Sufficiency  of  evidence  to  establish  negli- 

working  conditions.  gence. 

2325.  Care  to  avoid  injury  to  children.  2339A.  Sufficiency  of  evidence  to  establish 
3225A.  Care  to  avoid  injury  to  children,  school  negligent  representation  by  union. 

authorities  acting  as  loco  parentis.  2343.  Duty  of  land  occupier  to  one  injured 

2328.  Presumption  that  natural  consequences  while  not  on  the  land. 

of  acts  were  intended.  2343 A.  —  Injury  to  water  skier. 

2329.  Wilful,  wanton  or  reckless  acts  or  con-      2344.  Duty  of  occupiers  and  owners  of  land  to 

duct;  gross  negligence.  licensees  and  invitees. 

2329A.  Host's  misconduct  to  guest.  2344A.  Liability  of  vendor  of  land. 

2330.  Proximate  cause  generally.  2345.  Dangerous    machinery    or    instrumen- 

2331.  Intervening  cause.  tality. 

2332.  Act  of  God.  2345A.  Cancer  from  use  of  tobacco. 

2333.  Sole  negligence  of  third  person;  negli-      2345B.  Accidents  involving  nuclear  reactors. 

gence  of  third  person  as  sole  proxi-      2345C.  Defective  design  and  construction  in 
mate  cause.  manufacture. 

2334.  Concurrent  causes  of  injury;  joint  and 

several  liability. 

§  2320.    Negligence  defined. 
California. 

I  would  like  to  say  this.  First  of  all,  negligence  —  the  ones  that  are  in 
question  here,  first  of  all,  N.  C.  You  are  to  evaluate  her  conduct.  Did  she  do 
something  that  a  reasonable  prudent  person  would  not  do;  or  did  she  fail  to  do 
something  that  a  reasonable  prudent  person  would  do?  [1f]  Now,  if  you  find  that 
she  did  not,  then  she's  not  negligent.  [11]  If  you  find  that  she  did,  or  failed  to  do 
something,  then  she  is  negligent.  [11]  And  then  the  question  is  did  that  cause 
the  fire;  because  the  fire  is  the  thing  we're  concerned  about  here.  [1f]  I'd  like  to 
point  out  to  you  that  the  fact  that  the  fire  occurred  doesn't  mean  that  somebody 
has  to  be  responsible  for  it.  It's  a  question  for  you  to  evaluate  what  has  been 
proved  by  the  evidence  here  by  a  preponderance  of  the  evidence  that  shows  that 
something  she  did  was  wrong;  or,  something  that  she  failed  to  do  was  wrong. 
[1f]  The  next  thing  is  when  you  start  to  talking  about  nondelegable  duties,  this 
goes  to  the  conduct  of  the  people  who  worked  for  her.  [1i]  Now,  the  evidence 
indicates  that  Mr.  G.  did  a  job  for  her.  It  also  indicates  that  another  man  came 
in  there  just  a  month  before  the  fire;  and  nondelegable  duties  simply  means 
that  where  you  have  a  positive  duty  to  take  care  of  something,  you  cannot  shift 
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the  responsibility  of  that  because  you've  gotten  somebody  else  to  do  it.  [11]  Now, 
this  is  a  touchy  subject  in  this  particular  case,  because  we're  not  quite  in  accord 
that  it  should  even  be  applicable  in  this  case;  however,  I  have  instructed  you 
in  that  regard.  [H]  But  the  point  I'm  trying  to  get  at  is  it  depends  whose  conduct 
you  are  concerned  about  —  whether  you're  concerned  about  what  the  electrical 
contractors  did  that  went  in  there,  or  whether  you're  talking  about  Mrs.  C.  [K] 
Nondelegable  duties  has  no  application  to  the  conduct  of  Mrs.  C.,  because  she's 
not  delegating  anything.  [11]  Nondelegable  duties  only  arises  in  the  event 
you're  evaluating  the  work  done  by  Mr.  G.  or  this  other  electrician  that  went 
in  there.  [1f]  I  hope  you  understand  that.2'1 

Plaintiff  was  injured  in  this  case  allegedly  as  the  result  of  an  omission  (the 
failure  of  the  officers  to  place  flares  for  his  protection).  Such  an  omission  is 
nonfeasance,  and  "liability  for  nonfeasance  is  largely  limited  to  those  circum- 
stances in  which  some  special  relationship  can  be  established. ..."  2-2 

Georgia. 

The  broad  test  of  negligence  is  what  a  reasonably  prudent  person  would 
foresee  and  would  do  in  the  light  of  this  foresight  under  the  circumstances.  Not 
what  actually  happened,  but  what  a  reasonably  prudent  person  would  have 
then  foreseen  as  likely  to  happen  is  the  key  to  the  question  of  reasonableness.3'1 

New  York. 

Negligence  may  be  defined  as  the  failure  or  omission  to  do  some  act  or  to 
perform  some  duty  which  one  person  owes  to  another.  More  simply  defined,  it 
is  the  absence  of  such  care  as  a  reasonably  prudent  person  would  be  expected 
to  use  under  the  circumstances.  I  will  repeat.  Negligence  is  the  absence  of  such 
care  as  a  reasonably  prudent  person  is  expected  to  use  under  those  circum- 
stances, the  circumstances  in  this  particular  case.14 1 

Washington. 

Negligence  is  the  failure  to  exercise  ordinary  care.  It  is  the  doing  of  some  act 
which  a  reasonably  careful  person  would  not  do  under  the  same  or  similar 
circumstances  or  the  failure  to  do  something  which  a  reasonably  careful  person 
would  have  done  under  the  same  or  similar  circumstances.21'1 

2a  Pappas  v.  Carson,  50  CalAppSd  261,  123  Inc.,  122  GaApp  1,  176  SE2d  212  (1970). 

CalRptr  343  (1975).  14a  Wolf  v.  City  of  New  York,  —  NY2d  — , 

°Mikialian  v.   City  of  Los  Angeles,   70  349  NE2d  858  (1976). 

CalAppSd  150,  144  CalRptr  794  (1978).  2l'1  Benjamin  v.  Randell,  2  WashApp  50,  467 

3-1  McChargue  v.  Black  Grading  Contractors,  P2d  196  (1970). 

§  2321.    Unavoidable  accident. 
Colorado. 

The  jury  is  instructed  that  if  you  find  from  the  evidence  that  the  accident  was 
unavoidable,  then  none  of  the  parties  is  entitled  to  damages. 
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An  unavoidable  accident  is  one  happening  suddenly  and  unexpectedly  and 
without  negligence  on  the  part  of  anyone. 

In  the  event  that  you  find  that  the  accident  was  unavoidable,  then  you  are 
instructed  to  bring  in  a  verdict  in  favor  of  the  defendant.24*1 

Florida. 

The  doctrine  of  sudden  emergency  like  that  of  unavoidable  accident  is  an 
ultimate  conclusion  of  fact,  and  for  either  or  both  to  be  given  there  must  be 
sufficient  facts  relating  to  the  application  of  these  doctrines.  If  a  factual  situa- 
tion exists  which  leads  one  to  the  conclusion  of  sudden  emergency,  it  may 
follow  that  an  unavoidable  accident  may  result.  Yet,  an  unavoidable  accident 
can  occur  without  a  sudden  emergency.25'1 

Georgia. 

Plaintiff  expected  the  court's  instructing  the  jury  on  pure  accident  which 
included  a  definition  of  the  term  as  an  injury  which  occurs  without  being 
caused  by  either  the  negligence  of  the  plaintiff  or  of  the  defendant.  The  grounds 
for  this  exception  is  that  there  is  no  evidence  to  support  this  charge.  There  is 
evidence  which  would  authorize  a  finding  that  neither  party  was  at  fault  in  this 
case  and  therefore  no  error  was  committed.25'2 

Indiana. 

The  following  instruction  does  not  convey  to  the  jury  a  mere  accident  situa- 
tion: 

If,  after  considering  all  of  the  evidence,  you  find  that  the  accident  might  have 
been  caused  in  several  different  ways  other  than  as  alleged  by  plaintiffs  in 
their  complaint  and  you  cannot  determine  from  the  evidence  what  was  the 
proximate  cause  of  the  accident,  then  there  can  be  no  recovery  by  either  plain- 
tiff and  you  may  return  a  verdict  for  the  defendant.26'1 

Maryland. 

If  you  find  that  Mr.  A.  was  negligent  in  not  taking  proper  precautions  for  his 
own  safety  and  permitted  the  platform  on  which  he  was  working  to  intrude  out 
into  the  driving  lane  and  at  a  height  where  it  did  constitute  a  hazard  to  passing 
vehicles,  and  you  find  that  he  was  there  working  in  that  position,  nonetheless, 
if  you  find  that  Mr.  S.,  in  the  operation  of  his  tractor-trailer  saw  Mr.  A.  in  that 
position,  and  appreciated  the  position  of  peril  in  which  Mr.  A.  was  and  that  he 
could  have,  by  the  use  of  due  care,  *  *  *  avoided  the  accident,  then  the  verdict 
will  be  in  favor  of  Mr.  A.,  even  though  he  had  placed  himself  in  a  position  of 
peril,  if  you  find  that  notwithstanding  the  negligence  on  his  part,  there  was 
sequential  negligence  on  the  part  of  Mr.  S.  in  failing  to  take  reasonable  steps 
to  avoid  colliding  with  the  platform  in  the  position  in  which  it  was.27'1 
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Nebraska. 

It  is  proper  to  submit  to  the  jury  an  instruction  on  the  sudden  emergency 
doctrine  when  there  is  evidence  that:  (1)  an  emergency  existed;  (2)  the  party 
seeking  to  invoke  the  doctrine  to  his  benefit  did  not  cause  or  contribute  to  the 
emergency;  and  (3)  he  used  due  care  to  avoid  the  accident. 

^Dugan  v.  Kuner-Empson  Co.,  149  Colo         ^Jessopv.  Werner  Transp.  Co.,  147  IndApp 

343,  369  P2d  82  (1962).  408,  22  IndDec  503,  261  NE2d  598  (1970). 

25'1  Scott  v.   Barfield   (Fla),   202  S2d   590         27a  Smiley  v.  Atkinson,  12  MdApp  543,  280 

(1967)  A2d  277  (1971). 

25-2McChargue        v.        Black  Grading         ^Maurer  v.  Harper,  300  NW2d  191  (Neb 

Contractors,  Inc.,  122  GaApp  1,  176  SE2d  212      1980). 
(1970). 

§  2322.    Acts  in  sudden  peril  or  emergency. 
Georgia. 

The  following  instruction  is  erroneous  as  it  presents  two  rules  but  does  not 
distinguish  between  them  and  is  therefore  likely  to  confuse: 

I  further  charge  you  that  if  you  find  from  the  evidence  that  the  plaintiff  was 
attempting  to  rescue  other  persons,  and  provided  you  have  first  found  that  the 
peril  was  caused  by  the  defendant's  negligence  in  one  or  more  particulars,  you 
would  not  be  authorized  to  find  negligence  on  the  part  of  the  plaintiff  unless 
you  first  find  his  actions  were  either  rash,  reckless  or  wanton  *  *  *.  I  further 
charge  you  that  one  who  knowingly  and  voluntarily  takes  a  risk  of  injury  to 
his  person  the  danger  of  which  is  so  obvious  that  the  act  of  taking  such  risk  in 
and  of  itself  amounts  to  a  failure  to  exercise  ordinary  care  and  diligence  for  his 
own  safety,  cannot  hold  another  liable  for  damages  from  injury  thus  occa- 
sioned. Thus,  if  you  should  find  that  E.  E.  F.  did  on  the  occasion  described  in 
the  petition,  knowingly  and  voluntarily  take  a  risk  of  injury  to  his  person,  the 
danger  of  which  was  so  obvious  to  him  that  the  act  of  taking  such  risk,  in  and 
of  itself,  amounted  to  a  failure  to  exercise  ordinary  care  and  diligence  for  his 
own  safety,  then,  the  plaintiff  in  this  case  cannot  recover,  even  though  the 
defendant  may  have  been  negligent  as  alleged  in  the  petition.  Now  the  defen- 
dant further  contends  that  the  plaintiff  did  not  exercise  ordinary  care  to  avoid 
the  consequences  of  defendant's  negligence.  If  the  plaintiff,  by  the  exercise  of 
ordinary  care,  could  have  avoided  the  consequences  to  himself  because  of  the 
defendant's  negligence,  the  plaintiff  would  not  be  entitled  to  recover.38'1 

Indiana. 

You  are  further  instructed  that  if  you  find  that  the  plaintiffs  decedent,  E.  L. 
B.,  as  she  walked  from  Interstate  Highway  #74,  was  confronted  with  a  sudden 
emergency,  not  of  her  own  making,  and  if  you  further  find  that  she  was  without 
sufficient  time  to  determine  with  reasonable  certainty  the  best  course  to 
pursue,  then  the  plaintiff's  decedent  is  not  held  with  the  same  degree  of  judg- 
ment that  would  be  required  of  her  if  she  had  had  time  for  deliberation.38'2 
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Where  one  without  negligence  on  his  part  is  confronted  with  a  sudden  emer- 
gency without  time  to  determine  with  certainty  the  best  course  to  pursue,  such 
person  is  not  held  to  the  same  accuracy  of  judgment  as  would  be  required  if  he 
had  time  for  deliberation.  Accordingly,  if  such  person  exercises  that  degree  of 
care  as  an  ordinarily  prudent  person  would  have  exercised  when  confronted 
with  a  like  emergency  he  would  not  be  considered  guilty  of  negligence,  even 
though  another  course  of  conduct  would  have  been  more  judicious,  or  safer,  or 
might  even  have  avoided  the  collision.  The  burden  of  proving  the  existence  of 
a  sudden  emergency  is  upon  the  person  claiming  the  benefit  of  such  doctrine 
and  will  not  excuse  one  from  the  consequences  of  an  emergency  originally 
created,  either  in  the  whole  or  in  part,  by  his  own  negligence.38  3 

Iowa. 

You  are  instructed  that  when  one  is  confronted  with  a  sudden  emergency, 
and  because  thereof  is  required  to  act  upon  the  impulse  of  the  moment  without 
sufficient  time  to  determine  with  certainty  the  best  course  to  pursue,  he  is  not 
held  to  the  same  accuracy  of  judgment  as  would  be  required  of  him  if  he  had 
time  for  deliberation.  Under  such  circumstances  he  is  required  to  act  only  as 
an  ordinarily  careful  and  prudent  person  would  act  when  suddenly  placed  in 
a  similar  position,  and  if  he  so  acts  he  is  not  liable  for  injury  or  damage 
resulting  from  his  conduct.  When  the  sudden  emergency  is  brought  about  by 
the  fault  of  the  defendant,  he  is  not  entitled  to  the  benefit  of  this  doctrine  and 
no  consideration  should  be  given  to  this  instruction.38  4 

Maryland. 

If  you  find  that  Mr.  A.  was  negligent  in  not  taking  proper  precautions  for  his 
own  safety  and  permitted  the  platform  on  which  he  was  working  to  intrude  out 
into  the  driving  lane  and  at  a  height  where  it  did  constitute  a  hazard  to  passing 
vehicles,  and  you  find  that  he  was  there  working  in  that  position,  nonetheless, 
if  you  find  that  Mr.  S.,  in  the  operation  of  his  tractor-trailer  saw  Mr.  A.  in  that 
position,  and  appreciated  the  position  of  peril  in  which  Mr.  A.  was  and  that  he 
could  have,  by  the  use  of  due  care,  *  *  *  avoided  the  accident,  then  the  verdict 
will  be  in  favor  of  Mr.  A.,  even  though  he  had  placed  himself  in  a  position  of 
peril,  if  you  find  that  notwithstanding  the  negligence  on  his  part,  there  was 
sequential  negligence  on  the  part  of  Mr.  S.  in  failing  to  take  reasonable  steps 
to  avoid  colliding  with  the  platform  in  the  position  in  which  it  was.39-1 

Mississippi. 

The  sudden  emergency  doctrine  instruction,  which  usually  takes  the 
following  format: 

"The  court  instructs  the  jury  that  under  the  law  when  a  person  is  confronted 
with  a  sudden  emergency  not  of  his  own  making  and  is  by  reason  thereof  placed 
in  a  position  of  peril  to  himself  without  sufficient  time  in  which  to  determine 
with  certainty  the  best  thing  to  do,  he  is  not  held  to  the  same  accuracy  of 
judgment  as  is  required  of  him  under  ordinary  circumstances,  and  in  this  case 
if  you  believe  from  a  preponderance  of  the  evidence,  that  James  B,  Stanford, 
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immediately  prior  to  the  accident  in  question  was  driving  his  vehicle  on  his 
right  side  of  the  road,  at  a  reasonable  rate  of  speed  and  he  was  suddenly, 
without  warning,  confronted  with  the  vehicle  driven  by  persons  unknown 
within  James  Stanford's  lane  of  traffic  and  that  the  presence  of  the  other 
vehicle  constituted  a  sudden  emergency  which  was  not  of  a  making  of  the 
defendant,  James  B.  Stanford,  and  if  you  further  find  from  a  preponderance  of 
the  evidence  that  after  having  been  confronted  with  such  sudden  emergency, 
if  any,  the  defendant,  James  B.  Stanford,  used  the  same  degree  of  care  that  a 
reasonably  prudent  automobile  driver  would  have  used  under  the  same  or 
similar  unusual  circumstances,  if  any,  but  was  unable  to  avoid  the  accident 
giving  rise  to  this  lawsuit,  then  the  defendant,  James  B.  Stanford,  was  not 
guilty  of  negligence  which  proximately  caused  the  collision  in  question,  and  in 
that  event,  it  would  be  your  sworn  duty  to  return  a  verdict  for  the  defendant, 
James  B.  Stanford,"  is,  after  January  21,  1981,  abolished  in  automobile  acci- 
dent cases  arising  in  the  State  of  Mississippi.39  2 

Nebraska. 

It  is  proper  to  submit  to  the  jury  an  instruction  on  the  sudden  emergency 
doctrine  when  there  is  evidence  that:  (1)  an  emergency  existed;  (2)  the  party 
seeking  to  invoke  the  doctrine  to  his  benefit  did  not  cause  or  contribute  to  the 
emergency;  and  (3)  he  used  due  care  to  avoid  the  accident.39'3 

North  Carolina. 

The  doctrine  of  last  clear  chance,  if  properly  raised,  should  be  submitted  to 
the  jury  when  the  evidence  tends  to  show  "that  after  the  plaintiff  had,  by  his 
own  negligence,  gotten  into  a  position  of  helpless  peril  (or  into  a  position  of 
peril  to  which  he  was  inadvertent),  the  defendant  discovered  the  plaintiffs 
helpless  peril  (or  inadvertence),  or,  being  under  a  duty  to  do  so,  should  have, 
and  thereafter,  the  defendant  having  the  means  and  the  time  to  avoid  the 
injury,  negligently  failed  to  do  so."  39'4 

Oklahoma. 

Where  a  person  finds  himself  confronted  with  a  sudden  emergency,  which 
was  not  brought  about  by  his  own  negligence  or  want  of  care,  such  person  has 
the  legal  right  to  do  what  appears  to  him  at  the  time  he  should  do,  so  long  as 
he  acts  in  a  reasonably  prudent  manner  as  any  other  person  in  the  same 
position  would  have  done  under  like  or  similar  circumstances,  to  avoid  an 
injury,  and  if  he  does  so  act,  he  will  not  be  deemed  to  have  been  negligent  even 
though  it  might  afterwards  be  apparent  that  some  other  course  of  action  would 
have  been  safer.41'1 

Pennsylvania. 

Instruction  on  the  application  of  the  sudden  emergency  doctrine  is  not 
permitted  in  cases  involving  occurrences  or  pre-existing,  static  road  conditions, 
e.g.  wetness  after  a  rainfall.  For  example  the  following  instruction,  when  given 
in  a  case  involving  a  collision  after  a  rain  storm,  was  held  improper: 
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"It  is  urged  by  the  defendant  here  that  due  to  the  condition  of  the  highway 
she  was  faced  at  the  time  of  the  accident  with  a  sudden  emergency  not  brought 
about  by  any  conduct  of  her  own.  Sudden  emergency  rule.  This  rule  in  its  best 
form  says  that  where  one  finds  himself  in  a  position  to  danger  which  was  not 
the  result  of  his  own  negligence,  he  will  not  be  held  responsible  if  he  makes  a 
mistake  of  judgment  in  extricating  or  attempting  to  extricate  himself  from  the 
dangerous  situation  in  which  he  finds  himself.  One  confronted  with  the  sudden 
perilous  situation  not  created  by  fault  of  his  own  is  not  required  to  exercise  the 
highest  or  ordinary  degree  of  judgment.  One  may  be  legally  blameless  in  spite 
of  an  error  of  judgment  when  other  conditions  have  placed  him  in  a  situation 
where  it  would  be  unreasonable  to  hold  him  to  the  exercise  of  correct  judg- 
ment." 43  l 

Virginia. 

In  the  62  Virginia  cases  found  which  contain  any  more  than  a  passing 
comment  on  the  sudden  emergency  doctrine,  *  *  *  there  has  been  no  substantial 
change  in  the  statement  of  this  common-law  rule  that  one  is  excused  from 
liability  if,  without  prior  negligence  on  his  part,  he  is  confronted  with  a  sudden 
emergency  and  acts  as  an  ordinarily  prudent  person  would  have  acted  under 
the  same  or  similar  circumstances.  And  when  the  evidence  is  in  conflict  or 
when  diverse  inferences  may  be  properly  drawn  from  the  evidence,  it  is  for  the 
jury  to  say  (1)  whether  defendant  was  confronted  with  an  emergency;  (2) 
whether  any  such  emergency  was  created  by  defendant's  own  negligence;  and 
(3)  whether,  after  creation  of  the  emergency,  defendant  acted  as  an  ordinarily 
prudent  person  under  the  circumstances.44'1 

Washington. 

You  are  instructed  that  it  is  the  primary  duty  of  the  driver  approaching  from 
the  rear  to  avoid  a  collision,  and,  in  absence  of  an  emergency  or  unusual 
conditions,  the  driver  to  the  rear  is  negligent  if  he  runs  into  the  car  ahead  of 
him.  The  driver  to  the  rear  is  not  necessarily  excused  even  in  the  event  of  an 
emergency,  for  it  is  his  duty  to  keep  such  lookout  and  observation  of  the  vehicle 
ahead,  so  that  he  can  stop  his  vehicle  without  collision.  However,  the  following 
driver  is  not  negligent  simply  because  he  collides  with  a  vehicle  in  front  of 
him.461 

sai  Flowers  v.  Slash  Pine  Elec  Membership  39-3Maurer  v.  Harper,  300  NW2d  191  (Neb 

Corp.,  122  GaApp  254,  176  SE2d  542  (1970).  1980). 

3aa  Shelby  Nat.  Bank  v.  Miller,  147  IndApp  39'4  Cockrell  v.  Cromartie  Transport  Co.,  295 

203,  21  IndDec  675,  259  NE2d  450  (1970).  NC  444,  245  SE2d  497  (1978). 

38-3  Gibson  Coal   Co.,   Inc.  v.   Kreibs,    150  41<1  Dunbarv.  American  Airlines,  Inc.  (Okl), 

[ndApp  173,  28  IndDec  123,  275  NE2d  821  376  P2d  226  (1962). 
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39-2Knapp  v.  Stanford,  392  S2d  196  (Miss  618,  414  P2d  617  (1966). 
1981). 
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§  2323.    Ordinary  care. 

Arizona. 

Although  an  operator  of  a  bar  is  not  an  absolute  insurer  of  the  safety  of  his 
patrons  and  customers,  he  does  owe  to  them  a  duty  to  exercise  reasonable  care 
and  vigilance  to  protect  them  from  reasonably  foreseeable  injury.  The  test  of 
whether  the  duty  of  reasonable  care  is  discharged  is  the  probability  or  possibil- 
ity of  injury  to  the  plaintiff.  If  you  find  that  the  operator  of  the  bar,  or  his 
agents,  or  his  employees,  knew,  or  should  have  known  of  the  possibility  of 
disorderly  conduct,  then  it  was  his  duty  to  protect  his  guests,  by  the  exercise 
of  reasonable  care,  from  injury  occasioned  to  the  guests  by  the  disorderly  acts 
of  another  guest  or  guests.47 1 

Georgia. 

*  *  *  [T]he  law  requires  a  person  to  anticipate  or  foresee  and  guard  against 
what  usually  happens  and  is  likely  to  happen,  but  the  law  does  not  require  a 
person  to  anticipate  or  foresee  and  provide  against  that  which  is  unusual  and 
not  likely  to  happen,  or,  in  other  words,  that  which  is  only  remotely  and 
slightly  probable.  The  general  test  in  such  cases  is  not  whether  the  injurious 
result  or  consequence  is  possible,  but  whether  it  was  probable,  that  is  likely  to 
occur  according  to  the  usual  experience  of  persons.  A  wrongdoer  cannot  be  held 
responsible  according  to  occasional  experience,  but  only  for  a  result  of  conse- 
quences which  is  probable  according  to  the  ordinary  and  usual  experience  of 
mankind.48'1 

In  an  action  by  a  mother  for  wrongful  death  of  her  12-year-old  daughter  who 
was  fatally  injured  in  a  train-automobile  collision,  the  following  charge  was 
upheld: 

"The  railroad  company  is  under  the  duty  to  exercise  ordinary  care  in  having 
immediate  and  proper  control  of  the  train  to  avoid  doing  injury  to  persons  and 
property,  and  it  is  a  question  for  you  to  determine  whether  the  railroad  was 
negligent  in  this  respect."  48'2 

Indiana. 

The  following  was  a  proper  instruction  and  it  was  reversible  error  for  the 
trial  court  to  refuse  to  give  it  when  the  matter  contained  therein  was  not 
covered  in  any  other  instruction  tendered  by  the  court: 

"I  instruct  you,  members  of  the  jury,  that  the  negligence,  if  any,  of  the  driver 
of  the  motor  track  car  in  which  plaintiffs  G.  S.,  Sr.,  and  G.  S.,  Jr.,  were  riding 
cannot  be  imputed  to  the  Ss.,  and  if  you  find  by  a  preponderance  of  the  evidence 
that  the  injuries  to  the  Ss.  were  proximately  caused  by  the  negligence  of  both 
the  defendant  and  the  operator  *  *  *,  or  by  the  sole  negligence  of  the  defendant, 
then  I  instruct  you  that  the  Ss.  would  be  entitled  to  recover  from  the  defendant 
if  you  further  find  that  the  Ss.  had  themselves  exercised  reasonable  and  ordi- 
nary care  for  their  own  safety."  5ai 
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Iowa. 

The  jury  was  instructed  it  could  find  defendant  was  negligent  either  (1)  in 
failing  to  provide  adequate  supervision  of  the  pool  and  persons  using  the  pool 
in  that  its  agents,  employees,  instructors,  pool  attendants  and  lifeguards  failed 
to  properly  look  out  for  the  safety  of  P.  W.  or  (2)  in  failing  to  provide  adequate 
supervision  of  the  pool  and  persons  using  the  pool  in  that  its  agents,  employees, 
instructors,  pool  attendants  and  lifeguards,  knowing  that  P.  W.  was  a 
nonswimmer  or  in  the  exercise  of  ordinary  care  should  have  so  known,  allowing 
P.  W.  to  enter  into  the  deep  end  of  the  pool.50'2 

Even  though  a  pedestrian  in  a  crosswalk  has  the  right  of  way  over  an 
approaching  motorist  when  there  is  danger  of  collision,  the  pedestrian  still 
must  exercise  ordinary  care  and  caution  to  avoid  a  collision  with  a  motor 
vehicle  when  there  is  danger  of  a  collision. 

A  pedestrian's  failure  to  exercise  such  ordinary  care  and  caution  constitutes 
negligence.50  3 

Michigan. 

In  determining  whether  or  not  the  defendant  had  a  duty  to  the  plaintiff  to 
use  reasonable  care  to  prevent  injury,  and  whether  or  not  defendant  breached 
that  duty,  you  may  consider  the  fact  that  high  voltage  electricity  is  inherently 
dangerous  and  thus  the  law  imposes  the  duty  upon  the  person  transmitting 
high  voltage  electricity  that  degree  of  care  and  prudence  which  reasonable  men 
would  use  under  all  the  facts  and  circumstances.  The  degree  of  care  which  will 
satisfy  this  requirement  will  vary  with  the  danger  or  with  the  extent  of  possible 
injury  which  might  be  incurred  under  all  of  the  circumstances. 

However,  if  you  find  that  M.  W.  Corporation  had  a  duty  toward  Mr.  H.,  and 
attempted  to  delegate  that  duty  to  C.  F.  Company,  C.,  W.  and  C.,  T.,  or  to 
anyone  else,  this  does  not  in  any  way  relieve  the  defendant  of  negligence  if  you 
find  that  the  defendant  breached  that  duty,  and  that  the  negligence  was  a 
proximate  cause  of  Mr.  H.'s  injuries,  and  except  as  I  otherwise  instruct  you,  Mr. 
H.  was  in  turn  free  of  any  negligence  which  proximately  contributed  to  his 
injuries.52'1 

Minnesota. 

*  *  *  The  C.  E.  F.  Church  is  subject  to  liability  for  physical  harm  caused  to 
its  invitees  by  a  condition  on  the  land,  if,  but  only  if,  it 

1.  Knows  of  it  or  by  the  exercise  of  reasonable  care  could  discover  the  condi- 
tion, and  should  realize  that  it  involves  an  unreasonable  risk  of  harm  to  such 
invitees,  and, 

2.  Should  expect  that  they  will  not  discover  or  realize  the  danger,  or  will  fail 
to  protect  themselves  against  it,  and 

3.  Fails  to  exercise  reasonable  care  to  protect  them  against  the  danger. 
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When  one  undertakes  to  make  an  inspection  for  conditions  on  land  which 
may  be  dangerous,  he  assumes  the  duty  of  making  an  adequate  inspection  and 
discovering  those  conditions  which  are  discoverable  by  such  reasonable  inspec- 
tion.522 

Missouri. 

Your  verdict  must  be  for  Plaintiffs  if  you  believe: 

First  [t]he  east  wall  of  Defendant's  building  was  not  reasonably  safe  from 
collapse  upon  an  adjoining  parking  lot  used  by  the  public,  and 

Second,  Defendant  knew  or  by  using  ordinary  care  should  have  known  of  the 
existence  of  this  condition,  and 

Third,  Defendant  failed  to  use  reasonable  care  to  remedy  it,  and 

Fourth,  as  a  direct  result  of  such  failure  Plaintiffs  were  damaged  unless  you 
believe  Plaintiffs  are  not  entitled  to  recover  by  reason  of  Instruction  No.  3. 


If  you  find  the  issues  in  favor  of  Plaintiffs,  and  if  you  believe  the  conduct  of 
Defendant  as  submitted  in  Instruction  No.  2  showed  complete  indifference  to 
or  conscious  disregard  for  the  safety  of  others,  then  in  addition  to  any  damages 
to  which  you  may  find  Plaintiffs  entitled  under  Instruction  No.  7  you  may 
award  Plaintiffs  an  additional  amount  as  punitive  damages  in  such  sum  as  you 
believe  will  serve  to  punish  Defendant  and  to  deter  him  and  others  from  like 
conduct.53'1 

New  Hampshire. 

You  take  the  child  as  a  child,  and  you  say  what  would  be  the  standard  of  care 
for  a  seven  year  old  child.  You  do  not  measure  this  plaintiff  in  terms  of  his 
negligence  against  the  world  or  against  adults,  but  you  measure  this  young 
man  against  other  seven-year-olds,  and  you  say:  Has  he  used  the  care  which 
an  average  prudent  seven  year  old  would  have  used  under  the  same  or  similar 
circumstances.53  2 

Washington. 

Ordinary  care  means  the  care  a  reasonably  careful  person  would  exercise 
under  the  same  or  similar  circumstances.55-1 

You  are  instructed  that  where  there  is  no  reason  to  anticipate  a  hazard, 
reasonable  care  does  not  require  one  who  is  walking  in  a  place  provided  for  the 
purpose  to  keep  his  eyes  riveted  to  the  floor  immediately  in  front  of  his  feet55'2 

47-1McFarlin  v.  Hall,  619  P2d  729  (Ariz  50'1  Lawlyes  v.  Torpy,  —  IndApp  —  ,  38 
1980).  IndDec  459,  300  NE2d  898  (1973). 


r^9r  5°<2W°^  v'   Waterlo°   Community  School 

Contractors,  Inc.,  122  GaApp  1,  176  SE2d  212  ^  (Jow^  ^  NW2d  865  (19?5) 

4812  Seaboard  Coast  Line  R.  Co.  v.  Duncan,  50-3  Van  Treese  v.  Holloway  (la),  234  NW2d 

123  GaApp  479,  181  SE2d  535  (1971).  876  (1975). 
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62-*  Huntley  v.  Motor  Wheel  Corp.,  31  53'2  Corbeil  v.  Rouslin,  112  NH  295,  293  A2d 

MichApp  385,  188  NW2d  5  (1971).  760  (1972). 

52"2  Isler  v.  Burman,  —  Minn  — ,  232  NW2d  M-1  Benjamin  v.  Randell,  2  WashApp  50, 467 

818  (1975).  P2d  196  (1970). 

5S-1  Sharp  v.  Robberson  (Mo),  495  SW2d  394  55-2  Meissner  v.  City  of  Seattle,  14  WashApp 

(1973).  457,  542  P2d  795  (1975). 

§  2323A.    —  Custom  and  usage. 
Iowa. 

The  jury  was  instructed  it  could  find  defendant  was  negligent  either  (1)  in 
failing  to  provide  adequate  supervision  of  the  pool  and  persons  using  the  pool 
in  that  its  agents,  employees,  instructors,  pool  attendants  and  lifeguards  failed 
to  properly  look  out  for  the  safety  of  P.  W.  (2)  in  failing  to  provide  adequate 
supervision  of  the  pool  and  persons  using  the  pool  in  that  its  agents,  employees, 
instructors,  pool  attendants  and  lifeguards,  knowing  that  P.  W.  was  a 
nonswimmer  or  in  the  exercise  of  ordinary  care  should  have  so  known,  allowing 
P.  W.  to  enter  into  the  deep  end  of  the  pool.55'3 

Wisconsin. 

Evidence  has  been  received  as  to  the  [practice  in  the  industry.]  This  evidence 
will  be  weighed  and  examined  by  you  as  it  may  bear  upon  whether  the  conduct 
of  the  defendant  measures  up  to  the  standard  of  ordinary  care.  This  evidence 
of  practice  is  not  conclusive  as  to  what  meets  the  required  standard  for  ordinary 
care  or  reasonable  safety.  What  is  generally  done  by  men  engaged  in  a  similar 
activity  has  some  bearing  on  what  an  ordinarily  prudent  person  would  do 
under  the  same  or  like  circumstances.  Custom  cannot  overcome  the  require- 
ment of  reasonable  safety  and  ordinary  care.  A  practice  which  is  obviously 
unreasonable  and  dangerous  cannot  serve  to  excuse  a  person  from  responsibil- 
ity for  carelessness.  On  the  other  hand,  a  custom  or  practice  which  has  enjoyed 
a  good  safety  record  under  similar  conditions  could  aid  you  in  determining 
whether  or  not  defendant  was  negligent.  [Wisconsin  Jury  Instruction  —  Civil 
1019] 


The  defendant  bus  company  as  a  common  carrier  has  a  duty  to  discharge  a 
passenger  in  a  place  of  safety.  *  *  *  Although  the  practice  is  to  stop  at  the  curb, 
there  is  nothing  in  the  law  requiring  the  bus  driver  to  stop  his  bus  adjacent  to 
the  curb,  nor  is  there  any  evidence  that  the  roadway  adjacent  to  the  curb  was 
a  dangerous  condition.  If  you  find  that  the  bus  driver  failed  to  discharge  the 
male  plaintiff  in  a  place  of  safety,  you  must  find  the  defendant  negligent.55'4 

55-3  Wong  v.  Waterloo  Community  School  Transport  Co.,  70  Wis2d  336,  234  NW2d  332 
Dist.  (la),  232  NW2d  865  (1975).  (1975). 

56.4  victorson   v.   Milwaukee    &   Suburban 


§  2323B  INSTRUCTIONS—CIVIL  ACTIONS  68 

§  2323B.    Assumption  of  risk,  relevance  of  working  conditions. 
Oregon. 

I  have  heretofore  mentioned  to  you  the  circumstances  of  plaintiffs  own 
actions  which  could,  under  the  evidence,  prevent  his  recovery  in  this  case. 
Along  with  the  matters  already  mentioned  to  you,  you  are  to  consider  all  of  the 
circumstances  and  conditions  facing  the  plaintiff  at  the  time  and  place  of  his 
injury.  In  doing  so,  you  are  to  consider  the  working  conditions,  his  obligation 
to  do  his  job  and  the  instructions  he  had  received  in  connection  therewith.55-5 

Rhode  Island. 

*  *  *  [I]n  deciding  whether  a  plaintiff  knew  of  and  understood  the  extent  of 
the  risk  he  incurred,  the  standard  is  subjective  and  is  keyed  to  "what  the 
particular  plaintiff  in  fact  sees,  knows,  understands  and  appreciates."  This 
subjective  standard  is  to  be  applied  to  assumption  of  the  risk  cases  and  is  to  be 
distinguished  from  an  objective  standard  "which  is  concerned  with  how  in  the 
particular  case  the  hypothetical  reasonable  man  of  ordinary  prudence  would 
have  acted."  The  objective  criterion  is  to  be  applied  where  contributory  negli- 
gence is  in  issue.  Thus,  we  have  limited  the  application  of  the  assumption  of 
the  risk  doctrine  to  those  situations  where  the  claimant  had  actual  knowledge 
of  the  hazards.55-6 

55JS  Johnson  v.  Clark  Equipment  Co.,  —  Or  5S'6  Kennedy  v.  Providence  Hockey  Club, 
— ,  547  P2d  132  (1976).  Inc.,  —  RI  —  376  A2d  329  (1977). 

§  2325.    Care  to  avoid  injury  to  children. 

California. 

Ordinarily  it  is  necessary  to  exercise  greater  caution  for  the  protection  and 
safety  of  a  young  child  than  for  an  adult  person  who  possesses  normal  physical 
and  mental  faculties.  One  dealing  with  children  must  anticipate  the  ordinary 
behavior  of  children.  The  fact  that  they  usually  cannot  and  do  not  exercise  the 
same  degree  of  prudence  for  their  own  safety  as  adults,  that  they  often  are 
thoughtless  and  impulsive,  imposes  a  duty  to  exercise  a  proportional  vigilance 
and  caution  on  those  dealing  with  children,  and  from  whose  conduct  injury  to 
a  child  might  result.58-1 

Connecticut. 

The  following  instruction  on  the  duty  owed  to  children  known  to  be  tres- 
passing, by  an  independent  contractor  was  held  to  be  proper: 

"One  who,  on  behalf  of  the  possessor  or  owner  or  occupier  of  land,  erects  a 
structure  or  creates  any  other  condition  on  the  land  is  subject  to  the  same 
liability,  and  owes  the  same  duty  to  others,  as  the  possessor.  Under  this  prin- 
ciple, the  defendants,  who  create  a  condition  on  the  land,  owe  no  duty  of  care 
to  any  trespasser  to  safeguard  him  from  injury.  But  if  the  defendant  had  notice 
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of  children  in  the  area,  then  they  are  held  to  a  different,  higher  standard  of 
care,  and  are  bound  to  exercise  that  degree  of  care  that  a  reasonably  prudent 
person  would  exercise  in  dealing  with  the  possibility  of  a  child  of  the  plaintiffs 
age  being  on  the  property."  582 

Michigan. 

The  law  recognizes  that  children  act  upon  childish  instincts  and  impulses.  If 
you  find  that  the  defendant  knew  or  should  have  known  that  a  child  or  children 
were  or  were  likely  to  be  in  the  vicinity,  then  the  defendant  is  required  to 
exercise  greater  vigilance  and  this  is  a  circumstance  to  be  considered  by  you 
in  determining  whether  reasonable  care  was  used  by  the  defendant.60 1 

6ai  Calandri  v.  lone  Unified  School  Dist  of  6<X1  Ivy  v.  Bmger,  39  MichApp  59,  197  NW2d 
Amador  County,  219  CalApp2d  542,  33  CalRptr  133  (1972);  Isom  v.  Farrugia,  63  MichApp  351, 
333  (1963).  234  NW2d  520  (1975). 

^  Duggan  v.  Esposito,  422  A2d  287  (Conn 
1980). 

§  2325 A.    Care  to  avoid  injury  to  children,  school  authorities  acting  as 
loco  parentis. 

Maryland. 

They  [(Defendants)]  have  a  duty,  the  school  authorities  have  a  duty  to  exer- 
cise reasonable  care  to  look  out  for  the  safety  of  school  children  while  they're 
under  their  control.  Somebody  sends  a  child  to  school,  the  child  ceases  at  that 
time  to  be  under  the  authority  of  the  parents  and  is  under  the  authority  of  the 
school  system. 

And  they  have  the  responsibility,  of  using  reasonable  care,  the  same  respon- 
sibility of  a  parent  when  they're  at  home.63'1 

63-1  Lunsford  v.  Board  of  Educ.   of  Prince 
George's  County,  —  Md  — ,   374  A2d  1162 

(1977). 

§  2328.  Presumption  that  natural  consequences  of  acts  were  intended. 
Georgia. 

In  the  crime  charged  in  this  bill  of  indictment  intent  is  a  material  element. 
The  law  says  that  intent  may  be  shown  in  many  ways  provided  the  jury 
believed  that  it  existed  from  the  facts  proven  before  them.  That  it  may  be 
inferred  from  proven  circumstances,  or  by  facts  and  conduct,  or  it  may  be 
presumed  when  it  is  the  natural  and  necessary  consequence  of  an  act.67-1 

67a  Buttram  v.  State,  121  GaApp  186,  173 
SE2d  272  (1970). 


§  2329  INSTRUCTIONS— CIVIL  ACTIONS  70 

§  2329.    Wilful,  wanton  or  reckless  acts  or  conduct;  gross  negligence. 

California. 

It  is  undisputed  in  this  case  that  at  the  time  and  place  of  the  accident  which 
is  the  subject  of  this  suit,  plaintiff,  Mrs.  P.,  was  a  passenger  on  defendant's 
train  under  and  by  virtue  of  a  pass  issued  to  her  by  the  defendant.  It  is 
undisputed,  also,  that  as  a  condition  of  the  issuance  and  acceptance  of  said  pass 
the  plaintiff  signed  an  agreement  purporting  to  absolve  the  defendant  from  all 
liability  for  injuries  to  her  person. 

You  are  instructed  that  under  the  law  the  defendant  cannot  be  absolved  by 
any  such  agreement  for  liability  to  the  plaintiff  proximately  resulting  from  its 
gross  negligence. 

Gross  negligence  is  defined  as  the  failure  to  exercise  slight  care. 

Slight  care  is  defined  as  that  which  is  such  as  persons  of  ordinary  prudence 
usually  exercise  about  their  own  affairs  of  slight  importance. 

In  other  words,  the  term  gross  negligence  as  used  in  these  instructions 
means  something  more  than  what  is  sometimes  referred  to  as  ordinary  negli- 
gence. It  is  the  want  of  slight  diligence,  or  the  exercise  of  so  slight  a  degree  of 
care  as  to  justify  the  belief  that  there  was  an  indifference  to  the  things  and 
welfare  of  others. 

You  are  instructed  that  intent  is  not  an  essential  element  of  gross  negli- 
gence. Neither  intent  to  injure,  nor  intent  to  violate  the  law,  nor  intent  to  do 
the  act  or  acts  which  caused  the  injuries  is  necessary  to  constitute  gross  negli- 
gence. 

Gross  negligence  is  not  an  absolute  term  but  a  relative  one.  In  deciding 
whether  or  not  there  was  gross  negligence  in  a  given  situation  the  conduct  in 
question  must  be  considered  in  the  light  of  all  the  surrounding  circumstances 
as  shown  by  the  evidence.  Therefore,  the  amount  of  caution  required  to  consti- 
tute slight  care  in  any  given  situation  will  vary  according  to  the  nature  of  the 
act  in  question,  according  to  what  is  being  done,  according  to  the  surrounding 
circumstances,  and  according  to  the  danger  that  should  be  reasonably  appre- 
hended in  the  situation. 

The  law  does  not  permit  you  to  determine  the  issues  of  this  case  by  mere 
guess  or  speculation.  In  an  action  of  this  kind  the  law  requires  a  party  who 
asserts  the  affirmative  of  an  issue  to  carry  the  burden  of  proving  it  by  a 
preponderance  of  the  evidence.  In  this  case  the  burden  of  proof  is  upon  the 
plaintiff  to  prove  to  you  by  a  preponderance  of  the  evidence  that  she  has 
suffered  injuries  which  have  been  proximately  caused  by  the  defendant's  gross 
negligence.69-1 

Indiana. 

In  evaluating  guest  cases,  our  courts  have  laid  down  certain  guidelines  for 
the  trial  courts  to  follow: 

1.  An  error  of  judgment  or  a  mistake  standing  alone,  on  the  part  of  the  host, 
will  not  amount  to  wanton  or  willful  misconduct. 

2.  The  host  must  have  manifested  an  attitude  adverse  to  the  guest,  or  of 
"perverseness,"  in  that  the  host  must  have  shown  he  was  indifferent  to  the 
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3.  The  entire  course  of  conduct  of  the  host  leading  up  to  the  accident  must 
be  considered. 

4.  If  the  circumstances  are  such  that  reasonable  men  would  know  and  con- 
clude that  their  conduct  under  such  circumstances  entailed  a  probability  of 
injury,  then  the  host  is  chargeable  with  such  knowledge.69'2 

Michigan. 

Plaintiff  has  claimed  that  defendant  was  grossly  negligent. 

Members  of  the  jury,  I  instruct  you  that  under  the  law  of  Michigan,  "gross 
negligence"  is  defined  as  follows: 

"1.  Knowledge  of  a  situation  requiring  the  exercise  of  ordinary  care  and 
diligence  to  avoid  injury  to  another. 

"2.  Ability  to  avoid  the  resulting  harm  by  ordinary  care  and  diligence  in  the 
use  of  the  means  at  hand. 

"3.  The  omission  to  use  such  care  and  diligence  to  avert  the  threatened 
danger  when  to  the  ordinary  mind  it  must  be  apparent  that  the  result  is  likely 
to  prove  disastrous  to  another." 

Even  if  you  decide  that  J.  R.  was  contributorily  negligent,  that  will  not  defeat 
plaintiffs  claim  for  damages,  if  you  also  find  that  defendant  was  grossly  negli- 
gent and  that  such  gross  negligence  was  a  proximate  cause  of  the  accident. 
Contributory  negligence  is  no  defense  when  there  is  gross  negligence  by  the 
defendant.693 

Oregon. 

Although  the  defendant  was  charged  with  criminally  negligent  homicide  as 
the  result  of  his  car  striking  a  pedestrian,  the  trial  court  did  not  commit  any 
error  by  first  instructing  that  "the  defendant  had  a  duty  to  exercise  reasonable 
control  over  his  vehicle,  to  maintain  a  reasonable  lookout  and  to  drive  at  a 
reasonable  speed,"  which  is  the  the  general  standard  of  care  owed  by  the 
defendant  and  all  other  motorists  in  either  civil  or  criminal  law,  and  then 
instructing  that  criminal  liability  attaches  when  the  state  shows  that  the 
defendant's  conduct  is  more  than  imprudent  conduct  but  amounts  to  a  "gross 
deviation"  from  the  standard  of  care. 

Therefore,  the  court  properly  instructed  the  jury  on  the  standard  of  care  owed 
by  the  defendant  in  the  following  language: 

"Now,  the  defendant  had  a  duty  to  exercise  reasonable  control  over  his 
vehicle,  to  maintain  a  reasonable  lookout  and  to  drive  at  a  reasonable  speed. 
I  instruct  you  that  it  is  the  continuing  duty  of  a  driver  of  a  motor  vehicle  to  keep 
and  maintain  a  reasonable  lookout  for  other  vehicles  or  persons  on  the  street 
or  highway.  A  reasonable  lookout  means  such  as  would  be  maintained  by  a 
reasonably  prudent  person  under  the  same  or  similar  circumstances.  In 
determining  this  question  you  should  take  into  consideration  the  extent  or 
degree  of  danger  reasonably  to  be  expected.  A  person  does  not  comply  with  the 
duty  to  keep  a  reasonable  lookout  by  simply  looking  and  not  seeing  that  which 
is  plainly  visible  and  which  would  have  been  seen  by  a  reasonably  prudent 
person  under  the  same  circumstances. 
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"I  instruct  you  that  an  operator  of  a  motor  vehicle  has  a  continuing  duty  to 
keep  and  maintain  his  or  her  automobile  under  reasonable  control,  and  that  is 
such  a  degree  of  control  as  would  be  exercised  by  a  reasonably  prudent  person 
in  the  same  or  similar  circumstances. 

"I  instruct  you  that  a  person  is  required  by  law  to  drive  a  vehicle  upon  a 
highway  at  a  speed  no  greater  than  is  reasonable  and  prudent,  having  due 
regard  to  the  traffic,  surface  and  width  of  the  highway,  the  hazard  at  intersec- 
tions, and  any  other  conditions  then  existing." 

And  then  the  court  also  went  on,  and  properly  instructed  the  jury  that  the 
defendant  would  be  guilty  of  criminally  negligent  homicide  if  the  defendants' 
conduct  constituted  a  "gross  deviation  from  this  standard  of  care,"  the 
following  language: 

"You  are  instructed  that  the  term  criminally  negligent  means  that  a  person 
fails  to  be  aware  of  a  substantial  and  unjustifiable  risk  that  the  result  will 
occur  or  that  the  circumstances  exist.  The  risk  must  be  of  such  nature  and 
degree  that  the  failure  by  the  defendant  to  be  aware  of  it  constitutes  a  gross 
deviation  from  the  standard  of  care  that  a  reasonable  person  would  observe  in 
this  situation. 


"Gross  deviation  from  a  reasonable  standard  of  care  means  an  extreme  or 
serious  deviation  from  reasonable  care  as  compared  to  simple  carelessness, 
inattention  or  inadvertence." 72'1 

Utah. 

A  defendant  is  guilty  of  negligent  homicide  if  he  causes  the  death  of  another: 
"With  criminal  negligence  or  is  criminally  negligent  with  respect  to  circum- 
stances surrounding  his  conduct  or  the  result  of  his  conduct  when  he  ought  to 
be  aware  of  a  substantial  and  unjustifiable  risk  that  the  circumstances  exist 
or  the  result  will  occur.  The  risk  must  be  of  such  a  nature  and  degree  that  the 
failure  to  perceive  it  constitutes  a  gross  deviation  from  the  standard  of  care 
that  an  ordinary  person  would  exercise  in  all  the  circumstances  as  viewed  from 
the  actor's  standpoint."  73'1 

Washington. 

You  are  instructed  that  the  defendant  is  liable  for  any  injuries  to  the  plaintiff 
if  said  injuries  proximately  resulted  from  the  wanton  misconduct  of  defendant's 
employee  occurring  during  the  scope  and  course  of  his  employment. 

Wanton  misconduct  is  the  intentional  doing  of  an  act,  or  intentional  failure 
to  do  an  act,  in  reckless  disregard  of  the  consequences,  and  under  such 
surrounding  circumstances  and  conditions  that  a  reasonable  man  would  know 
or  have  reason  to  know  that  such  conduct  would,  in  a  high  degree  of  probabil- 
ity, result  in  substantial  harm  to  another.  Since  wanton  misconduct  does  not 
arise  out  of  negligence,  the  contributory  negligence  of  a  plaintiff  is  no  defense 
to  an  action  based  upon  wanton  misconduct.73'2 
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e9'1  Pratt    v.    Western    Pac     E.    Co.,    213  72-r  State  v.  Stringer,  49  OrApp  51,  618  P2d 

CalApp2d  573,  29  CalRptr  108  (1963).  1309  (1980). 

69'2  Fielitz  v.  Allred,  —  Ind  — ,  364  NE2d  786  7S-1  Utah  v.  Hallett,  619  P2d  335  (Utah  1980). 

(12J^-  73'2  McGarvey  v.  City  of  Seattle,  62  Wash2d 

•  Raymond  v.  Schlicker,  61  MichApp  607,  524  384  P2d  127  (1963) 
233  NW2d  106  (1975). 

§  2329A.    Host's  misconduct  to  guest. 
Indiana. 

In  evaluating  guest  cases,  our  courts  have  laid  down  certain  guidelines  for 
the  trial  courts  to  follow: 

1.  An  error  of  judgment  or  a  mistake  standing  alone,  on  the  part  of  the  host, 
will  not  amount  to  wanton  or  willful  misconduct. 

2.  The  host  must  have  manifested  an  attitude  adverse  to  the  guest,  or  of 
"perverseness,"  in  that  the  host  must  have  shown  he  was  indifferent  to  the 
consequences  of  his  conduct. 

3.  The  entire  course  of  conduct  of  the  host  leading  up  to  the  accident  must 
be  considered. 

4.  If  the  circumstances  are  such  that  reasonable  men  would  know  and  con- 
clude that  their  conduct  under  such  circumstances  entailed  a  probability  of 
injury,  then  the  host  is  chargeable  with  such  knowledge.75-1 

75tl  Fielitz  v.  Allred,  —  Ind  — ,  364  NE2d  786 
(1977). 

§  2330.    Proximate  cause  generally. 
California. 

It  is  generally  agreed  that  the  "but  for"  proximate  cause  instruction  is 
inapplicable  where  the  claim  is  that  two  independent  causes  have  concurred  to 
bring  about  an  event,  either  of  which,  when  operating  alone,  would  have  been 
sufficient  to  cause  the  result.78'1 

Despite  the  criticism  of  the  "but  for"  language  used  in  the  standard  proxi- 
mate cause  jury  instruction,  the  trial  judge  is  allowed  to  exercise  his  or  her 
discretion  in  selecting  a  preference  between  the  standard  proximate  cause 
instruction  or  the  legal  cause  instruction.78'2 

Where  a  former  employer  and  his  supervisory  employees  are  sued  to  recover 
damages,  compensatory  and  punitive,  for  intentional  infliction  of  emotional 
distress  and  defamation,  it  was  not  error  to  instruct  the  jury  that  the  plaintiff 
was  entitled  to  special  damages  for  economic  loss  resulting  from  the  inten- 
tional infliction.  Such  loss  may  include  reasonable  compensation  for  any 
financial  loss  suffered  by  the  plaintiff  which  was  proximately  caused  by  emo- 
tional distress.78'3 

In  a  suit  for  intentional  infliction  of  emotional  distress,  the  Supreme  Court 
held  that  to  hold  that  it  is  the  duty  of  a  party  to  correct  errors  of  his  adversary's 
instructions  would  be  in  contravention  of  statute,  which  gives  a  party  an 
exception  to  instructions  that  are  given,  and  while  exception  would  be  of  no 
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avail  where  an  instruction  states  the  law  correctly  but  is  deficient  merely  by 
reason  of  generality ,  in  other  cases  a  party  will  not  be  foreclosed  from  claiming 
error  and  prejudice.78-4 

District  of  Columbia. 

In  an  action  for  sexual  assault  of  a  minor  against  several  defendants  includ- 
ing the  District  of  Columbia,  the  trial  court's  addition  of  the  "substantial 
factor"  test  in  its  jury  instructions  on  proximate  cause  was  improper.  The 
plaintiffs  had  to  meet  a  greater  burden  than  that  ordinarily  required  by  law 
to  hold  a  defendant  liable  for  his  negligence.  This  amounted  to  reversible 
error.79-1 

Idaho. 

The  issues  to  be  determined  by  you  in  this  case  are  these: 

First:  Was  the  defendant  Olson  negligent?  If  you  answer  that  question  in  the 
negative,  you  will  return  a  verdict  for  the  defendant.  If  you  answer  it  in  the 
affirmative,  you  have  a  second  issue  to  determine,  namely: 

Was  the  negligence  a  proximate  cause  of  the  death  of  N.  C.  and  H.  J.  [sic]  D.? 

If  you  answer  that  question  in  the  negative,  plaintiffs  are  not  entitled  to 
recover,  but  if  you  answer  it  in  the  affirmative,  you  then  must  find  on  a  third 
question: 

Was  the  deceased  H.  G.  D.  negligent? 

If  you  find  that  she  was  not,  after  having  found  in  plaintiffs'  favor  on  the 
other  two  issues,  you  then  must  fix  the  amount  of  plaintiffs'  damages  and 
return  a  verdict  in  their  favor. 

If  you  find  that  said  deceased  was  negligent,  you  then  must  determine  a 
fourth  issue,  namely: 

Did  that  negligence  contribute  as  a  proximate  cause  of  the  death  of  Mr.  and 
Mrs.  D.,  of  which  the  plaintiffs  here  complain? 

If  you  find  that  it  did,  your  verdict  must  be  for  the  defendant,  but  if  you  find 
that  it  did  not,  and  you  previously  have  found  that  negligence  on  the  defen- 
dant's part  was  a  proximate  cause  of  the  deceaseds'  injury,  you  then  must  fix 
the  amount  of  plaintiffs'  damages  and  return  a  verdict  in  their  favor, 

As  indicated  in  this  instruction,  you  should  first  determine  the  question  of 
liability  before  you  undertake  to  fix  an  amount  that  would  compensate  for 
damage,  if  any,  found  to  have  been  suffered.82-1 

Indiana. 

The  term  "proximate  cause"  has  been  used  from  time  to  time  in  these  instruc- 
tions; and  it  is  therefore  important  for  you  to  know  what  that  term  means. 
Proximate  cause  is  a  cause  which  is  direct,  significant  and  substantial  and 
describes  the  relationship  between  two  events  or  conditions.  On  the  other  hand, 
an  act  or  condition  is  not  a  proximate  cause  as  to  those  matters  with  which  its 
relationship  is  remote,  indirect,  insignificant  or  non-substantial.83'1 
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At  this  time  it  is  the  duty  of  the  court  to  instruct  you  concerning  the  issues 
of  the  trial,  the  burden  of  proof,  the  credibility  of  witnesses,  and  the  manner 
of  weighing  evidence. 

This  was  a  complaint  filed  by  the  Administrator  of  the  estate  of  one  E.  L.  B., 
deceased,  against  H.  D.  M.  arising  out  of  an  accident  that  occurred  on 
November  7,  1967  on  Interstate  Highway  74  in  Shelby  County,  Indiana,  near 
a  bridge  across  Brandywine  Creek  early  in  the  morning  at  approximately  6:20 
a.m. 

Plaintiff  alleges  that  there  was  an  accident  involving  several  cars  and  trucks 
at  said  bridge  which  was  covered  with  ice  and  that  it  was  dark  and  snowing 
at  the  time.  Plaintiff  alleges  that  the  decedent,  Mrs.  B/s  car  was  involved  in 
the  accident  and  that  she  alighted  therefrom  and  started  to  walk  across  the 
road  and  that  shortly  thereafter,  the  defendant  came  along  in  his  automobile 
and  struck  her,  causing  injuries  which  resulted  in  immediate  death  and  that 
defendant  was  guilty  of  acts  of  negligence  which  was  the  sole  proximate  cause 
of  her  death.  The  pertinent  part  of  the  complaint  reads  as  follows: 

To  this  complaint  the  defendant  filed  an  Answer  which  amounts  to  a  general 
denial  under  which  defendant  has  interposed  the  defense  that  the  decedent, 
Mrs.  B.,  was  guilty  of  negligence  which  was  a  proximate  contribution  to  her 
injuries  and  death. 

The  issue  thus  presented  is  whose  negligence  caused  the  accident  as  between 
the  decedent,  Mrs.  B.  and  H.  D.  M.  Plaintiff  claims  that  the  sole  proximate 
cause  of  the  injuries  and  death  of  Mrs.  B.  was  the  negligence  of  the  defendant, 
Miller.  Defendant  M.  claims  he  was  not  negligent  and  even  if  he  was  guilty  of 
negligence,  that  the  deceased,  Mrs.  B.,  was  also  guilty  of  negligence  which 
proximately  contributed  to  her  own  injuries  and  death.  Under  the  law, 
contributory  negligence  by  the  plaintiff  is  the  defense  to  a  charge  of  negligence 
on  the  part  of  the  defendant. 

The  court  will  instruct  you  later  on  in  full  on  the  question  of  negligence  and 
contributory  negligence.  Thus  the  issue  to  be  decided  in  this  case  by  this  jury 
at  this  time  will  be  the  question  of  negligence.  You  will  have  to  decide  whether 
the  defendant  was  negligent,  and  if  so,  if  his  negligence  was  the  sole  proximate 
cause  of  the  injuries  and  death  of  Mrs.  B. 

Further,  you  will  have  to  decide  if  Mrs.  B.  was  negligent  in  this  accident  and 
whether  her  negligence  contributed  as  a  proximate  cause  to  her  injuries  and 
death.  All  these  facts  you  must  decide  by  a  fair  preponderance  of  all  the 
evidence  and  under  the  instructions  given  by  the  court  as  to  the  law.  In  brief, 
the  only  questions  you  will  decide  are:  One,  was  the  defendant,  M.,  guilty  of 
any  act  of  negligence  as  charged;  and,  Second,  was  the  deceased,  Mrs.  B.,  guilty 
of  contributory  negligence,  or  was  she  free  from  such  contributory  negli- 
gence.83'2 

Maryland. 

*  *  *  [T]he  responsibility  for  the  administration  of  the  school  generally 
resides  with  the  principal.  And,  of  course,  the  principal  can't  perform  all  neces- 
sary administrative  duties  .himself.  And  he  must  delegate  various  functions 
and  duties  to  other  employees,  assistant  principals,  counsellors,  teachers,  other 
staff  and  personnel. 
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But,  of  course,  the  responsibility  *  *  *  to  set  up  the  general  system  and 
procedures,  et  cetera,  does  reside  in  the  principal. 

He  can't  be  held  responsible  for  something  happening  when  he's  off  sick.  But 
on  the  other  hand,  if  he,  the  system  that  he  set  up  that  was,  or  failure  to  set 
up  a  proper  system,  he  would  be  held  responsible  for  whether  he  was  off  sick 
or  there  while  something  occurred  as  a  result  of  it.  This  is  considering  the  case 
against  the  principal  of  the  school. 

If  you  find  from  the  evidence  that  he  violated  and  adopted  a  policy  and  that 
the  policy,  the  violation  of  that  policy  was  the  proximate  cause  of  the  injury 
complained  of  in  this  case,  then  he  would  be  liable,  but  there  must  be  two 
things.  One  is  the  violation  of  the  policy.  You  have  to  be  convinced  of  that  by 
a  fair  preponderance  of  the  evidence.  And  then  [two],  that  there  is  the  con- 
nection between  the  violation  of  the  policy  and  the  injury  that  was  sustained 
by  the  Plaintiff85 1 

*  *  *  Before  the  Plaintiff  can  recover  he  must  establish  that  at  about  the  time 
of  the  happening  of  the  occurrence  that  the  plaintiff  was  using  reasonable  care 
for  the  safety  of  his  property  and  that  the  defendant's  employee  was  guilty  of 
legal  carelessness  or  negligence  *  *  *  *  and  that  such  negligence  was  the  proxi- 
mate cause  of  the  fire.  *  *  *  85  2 

Michigan. 

When  I  use  the  expression  proximate  cause,  I  mean  that  cause  which  in  the 
natural  or  probable  sequence  produced  the  injury  complained  of.  In 
determining  the  question  of  proximate  cause,  you  should  consider  that  there 
may  be  more  than  one  proximate  cause  in  an  accident  of  this  character  and  in 
considering  proximate  cause,  I  wish  to  say  that  there  must  be  a  causal  con- 
nection between  the  negligent  act  of  the  party  to  be  charged  with  the  injury  and 
it  is  sufficient  if  the  negligence  of  the  party  to  be  charged  with  the  injury  was 
the  original  moving  cause  which  set  in  motion  the  chain  of  circumstances 
leading  up  to  the  injury  and  which  in  natural  continuous  sequence,  unbroken 
by  any  new  independent  or  intervening  cause,  produced  the  injury.  So  in 
considering  whether  or  not  the  defendant  or  the  operator  of  plaintiffs  vehicle 
was  negligent  and  whether  such  negligence  was  the  proximate  cause  of  the 
injury,  that  is  the  standard  you  should  use. 

In  considering  proximate  cause  during  your  deliberations,  you  may  consider 
the  defendant's  claim  that  the  driver  of  plaintiff  s  vehicle  was  negligent  and  his 
negligence  was  the  sole  as  distinguished  from  a  proximate  cause  of  the 
injury.85'3 

Now,  the  plaintiff  contends  that  the  defendant  was  guilty  of  negligence  in  the 
following  particulars: 

In  designing,  constructing  and  furnishing  for  use  to  Fisher  Steel  and  Supply 
Co.  and  Fisher's  employees  a  welding  unit  which  by  reason  of  its  design  and 
construction  was  dangerous  to  the  users  thereof  and.to  those  in  the  vicinity  of 
said  unit. 

Now,  ladies  and  gentlemen,  whether  one  or  more  of  the  acts  of  negligence 
charged  were  committed  by  one  or  both  of  the  defendants  and  whether  such  act 
or  acts,  if  committed,  amount  to  negligence  which  was  the  proximate  cause  or 
one  of  the  proximate  causes  of  the  death  of  W.  H.  is  for  you  to  decide  after  a 
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consideration  of  all  the  facts  and  circumstances  shown  by  the  evidence  in  this 
case.854 

Minnesota. 

The  word  proximate  means  nearest  The  proximate  cause  of  an  injury  is  the 
nearest  cause,  or,  more  definitely,  is  that  cause  which  in  the  ordinary,  natural 
course  of  events  produced  the  accident  without  being  interrupted  by  any  effi- 
cient and  independent  cause  coming  in  between. 

A  number  of  circumstances  may  have  more  or  less  to  do  with  causing  an 
accident  or  an  injury.  The  law,  however,  seeks  to  establish  the  cause  that  is 
truly  responsible.  This  is  called  the  legal  cause  or  the  proximate  cause.  As 
heretofore  stated,  the  word  proximate  means  nearest.  85~5 

Montana. 

This  case  was  an  appeal  from  a  decision  in  favor  of  defendant,  plaintiffs 
employer,  in  a  truck  collision  case.  Plaintiff  excepted  to  the  definition  of  proxi- 
mate cause  given  in  one  instruction  on  the  basis  of  the  fact  that  it  was 
inconsistent  with  the  definition  of  proximate  cause  contained  in  the  Federal 
Employers'  Liability  Act.  The  court  sustained  the  court's  definition,  stating 
that  plaintiff  had  himself  proffered  five  instructions  based  on  the  same  defi- 
nition to  which  he  now  objects.86'1 

New  York. 

The  following  was  held  not  to  constitute  reversible  error: 
"That  negligence  on  the  part  of  the  defendant,  no  matter  how  slight  it  may 
be,  if  it  is  a  proximate  cause  of  the  accident,  is  sufficient  to  impose  negligence 
and  liability  on  the  defendant.  Negligence  on  the  part  of  the  plaintiff,  no  matter 
how  slight,  if  it  is  a  substantial  factor  in  producing  the  plaintiffs  injuries,  is 
sufficient  to  bar  the  plaintiff  from  recovery." 


"I  use  the  word  'substantial'  in  connection  with  the  definition  of  proximate 
cause,  which  I  have  already  given  to  you  and  I  would  give  it  to  you  over  again. 
When  I  say  substantial,  I  mean  that  the  negligence  of  either  the  defendant  or 
the  plaintiff  must  be  a  proximate  cause  of  the  injury,  and  an  act  or  omission 
is  a  proximate  cause  of  an  injury  if  it  was  a  substantial  factor  in  bringing  about 
the  injury,  that  is,  if  it  had  such  an  effect  in  producing  the  injury  that  reason- 
able  men  would  regard  it  as  the  cause  of  the  injury."86*2 

There  has  been  a  great  deal  of  talk  about  fault,  a  great  deal  of  talk  about 
negligence  and  that  sort  of  thing.  I  now  charge  you  that  if  you  find  that  the 
damage,  or  any  damage  claimed  by  the  plaintiffs  in  this  lawsuit  was  proxi- 
mately  caused  by  any  water  entering  onto  the  plaintiffs'  property,  that  the 
plaintiffs  are  entitled  to  recover;  for  the  Town  of  H.,  as  a  landowner  who  had 
a  lawful  right  to  collect  the  water  and  the  sand  as  it  did  for  the  purpose  of  filling 
this  land,  is  responsible  and  bears  the  risk  of  any  damage  caused  by  this 
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landfill  operation,  and  I  charge  you  similarly  in  view  of  the  relationship  of  the 
defendant  DeB.  and  the  defendant  G.,  that  they  are  similarly  responsible  to  the 
plaintiff  for  any  damages  which  you  find  are  proximately  caused  by  this  oper- 
ation, regardless  of  whether  the  operation  was  done  with  or  without  fault,  for 
it  is  a  claim  of  the  plaintiffs  in  this  case  and  it  is  the  charge  of  this  Court  that 
they  are  responsible  for  any  damage  proximately  caused  by  this  landfill  oper- 
ation, with  or  without  negligence  or  fault  on  their  part.86  3 

Pennsylvania. 

Furthermore,  even  if  you  determine  that  defendant  was  negligent  and  the 
plaintiff  was  not  contributorily  negligent,  you  must  then  determine  whether 
the  defendants  negligence  was  the  proximate  cause  of  the  plaintiffs  injuries 
and  damage.  By  proximate  cause  we  mean  that  which,  in  a  natural  and 
continuous  sequence  unbroken  by  any  intervening  cause,  produces  the  injury, 
and  without  which  the  result  would  not  have  occurred.90 1 

Proximate  cause  can  be  shown  by  the  plaintiff  establishing  to  a  reasonable 
degree  of  medical  certainty  that  a  defendant's  conduct  increased  the  risk  that 
the  harm  actually  sustained  by  the  plaintiff  would  occur.  It  is  not  necessary  to 
establish  proximate  cause  that  the  plaintiff  negate  every  other  possible 
explanation  but  for  the  defendant's  negligence.90-2 

The  following  jury  instruction  properly  charged  the  jury  on  the  negligence 
concepts  of  causation  and  concurring  cause  so  that  the  court  did  not  err  in 
refusing  to  further  charge  the  jury  on  the  concepts  of  intervening  and 
superseding  cause: 

"Now,  under  our  law  in  order  for  the  Plaintiff  and  you  consider  again  each 
case  individually  —  to  recover  in  her  case,  the  Defendant's  negligent  or  care- 
less conduct  must  have  been  a  substantial  factor  in  bringing  about  the  acci- 
dent. This  is  what  the  law  recognizes  as  legal  cause.  A  substantial  factor  is  an 
actual,  real  factor,  although  the  result  may  be  unusual  or  unexpected;  but  it 
is  not  an  imaginary  or  fanciful  factor  or  a  factor  having  no  connection,  or  only 
an  insignificant  connection  with  the  accident.  It  must  be  a  substantial  factor 
in  producing  the  accident  involved  in  these  proceedings. 

"Now,  there  may  be  more  than  one  substantial  factor  in  bringing  about  an 
accident.  When  negligent  or  careless  conduct  of  two  or  more  persons 
contributes  concurrently  to  an  accident  each  of  these  persons  is  fully  responsi- 
ble for  the  accident  regardless  of  the  relative  extent  to  which  each  contributes 
to  the  accident.  A  cause  is  concurrent  if  it  was  operative  at  the  moment  of  the 
accident  and  acted  with  another  cause  as  a  substantially  contributive  factor  in 
bringing  about  the  accident.  So  you  must  find  legal  cause,  but  there  may  be 
concurring  legal  causes.  In  other  words,  there  may  be  two  causes  operating  at 
the  time  of  the  accident.  Where  the  negligent  or  careless  conduct  of  a  Defen- 
dant combines  with  other  circumstances  and  other  forces  to  cause  an  accident 
the  Defendant  is  responsible  for  the  accident  if  his  negligent  conduct  was  a 
substantially  contributive  factor  in  bringing  about  the  accident  even  if  the 
accident  would  have  occurred  without  it."  90  3 
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Tennessee. 

[Rjemote  contributory  negligence  is  negligence  that's  too  far  removed  either 
as  to  time,  place  or  causative  force  to  be  a  proximate  cause  of  an  injury.  If  you 
find  the  plaintiffs  guilty  of  that  type  of  remote  contributory  negligence,  then 
in  the  determination  of  their  damages,  you  must  reduce  the  amount  of  the 
verdict  you  would  otherwise  award  them  in  accordance  with  their  own 
contribution  to  their  own  injuries,  considering  each  plaintiff  separately  in  that 
regard. 

If  you  find  contributory  negligence,  then  you  have  the  question  was  it  a 
proximate  cause  or  was  it  a  remote  cause  of  the  injuries?  The  proximate  cause 
is  that  which  in  a  natural  and  continuous  sequence  unbroken  by  any  new  cause 
produces  the  injury  either  by  itself  or  together  with  other  negligence.  There  can 
be  more  than  one  proximate  cause.  The  other  definition,  negligence  that  is  a 
substantial  factor  in  producing  or  failing  to  prevent  the  injury.  Then  you  would 
find  for  the  defendant. 

If  you  find  it  was  too  remote,  negligence  existed  but  is  too  remote  to  be  a 
proximate  cause,  too  unconnected  in  causative  force  for  you  to  call  it  a  proxi- 
mate cause,  then  there  would  not  be  a  defense,  but  you  would  reduce  the  verdict 
you  would  otherwise  give  the  plaintiffs  in  accordance  with  their  contribution 
to  their  own  injury,  the  remote  negligence.91  l 

Wisconsin. 

.  .  .  must  appear  that  the  negligence  under  consideration  was  a  substantial 
factor  in  producing  the  explosion  as  a  natural  result.96'1 

7811  Fraijo  v.  Hartland  Hospital,  160  CalRptr  85-3  Johnston  v.  Narmore,  1  MichApp  160, 

246  (CalApp  1979).  134  NW2d  837  (1965). 

78-2  Fraij0  v.  Hartland  Hospital,  99  CalAppSd  85'4  Hill  v.  Harbor  Steel  &  Supply  Corp.,  374 

344,  160  CalRptr  246  (1979).  Mich  194,  132  NW2d  54  (1965). 

78-3Agarwal  v.  Johnson,  603  P2d  58  (Cal  85-5Staloch  v.  Belsaas,  271  Minn  315,  136 

1979).  NW2d  92  (1965). 

78-4Agarwal  v.  Johnson,  160  CalRptr  141,  8B-1  DeWar  v.  Great  Northern  Ry.  Co.,  150 

603  P2d  58  (1979).  Mont  367,  435  P2d  887  (1967). 

79a  Lacy  v  District  of  Columbia,  408  A2d  985  86'2  Schmoll  v.  Luther,  36  AppDiv2d  996,  320 

(DCApp  1979).  NYS2d  975  (1971). 

82.1  E>awson  v.  Olson,  97  Idaho  274,  543  P2d  86-3  Doundoulakis  v.  Town  of  Hempstead,  — 

499  (1975).  AppDiv2d  — ,  381  NYS2d  287  (1976). 

83>1  Shelby  Nat.  Bank  v.  Miller,  147  IndApp  901  Auerbach  v.  Philadelphia  Transp.  Co., 

203,  21  IndDec  675,  259  NE2d  450  (1970).  421  Pa  594,  221  A2d  163  (1966). 

88-2  Shelby  Nat.  Bank  v.  Miller,  147  IndApp  90'2  Gradel  v.  Inouye,  421  A2d  674  (Pa  1980). 

203,  21  IndDec  675,  259  NE2d  450  (1970).  90-3  Piekarski  v.  Club  Overlook  Estates,  Inc., 

85-1  Lunsford(  v.  Board  of  Educ.  of  Prince  421  A2d  1198  (PaSuper  1980). 

George's  County,  —  Md  — ,  374  A2d   1162  91-J  Gross  v.  Nashville  Gas  Co.,  608  SW2d  860 

(1977).  (TennApp  1980). 

85-2  Neff  v.   Ralph  D.   Pryor   Plumbing   &  9<u  Schroeder  v.  Northern  States  Power  Co., 

Heating,  32  MdApp  132,  359  A2d  117  (1976).  46  Wis2d  637,  176  NW2d  336  (1970). 

§  2331.    Intervening  cause. 

California. 
Mere  carelessness  or  contributory  negligence  of  the  injured  does  not  break 
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the  causative  connection  unless  such  intervening  carelessness  or  negligence  is 
the  sole  and  exclusive  cause  of  the  injury.  Certain  conduct  can  break  the 
causative  chain.  Where  the  injured  rashly  undertakes  a  line  of  action  with 
knowledge  of  the  risk  created  by  the  weakened  member  resulting  from  the 
industrial  injury,  the  causative  chain  from  the  industrial  injury  is  broken  as 
to  the  subsequent  accident  caused  by  such  conduct. 


Accordingly,  in  determining  whether  the  Subsequent  Accident  is  compen- 
sable  and  the  liability  of  City,  there  are  two  inquiries  to  be  made.  First,  it  must 
be  determined  if  the  after-effects  of  the  disability  from  the  Industrial  Injury 
were  a  contributing  factor  to  the  Subsequent  Accident.  Secondly,  if  the  Indus- 
trial Injury  was  a  contributing  factor,  did  the  Subsequent  Accident  occur  as  a 
result  of  "rashly"  undertaking  activity  with  knowledge  of  the  risk  created  in 
light  of  the  disability  from  the  Industrial  Injury.97-1 

It  is  generally  agreed  that  the  "but  for"  proximate  cause  instruction  is 
inapplicable  where  the  claim  is  that  two  independent  causes  have  concurred  to 
bring  about  an  event,  either  of  which,  when  operating  alone,  would  have  been 
sufficient  to  cause  the  result.97  2 

Indiana. 

The  causal  connection  between  the  negligence  of  E.  L.  B.  and  her  death  is  not 
broken  by  an  intervening  independent  act  where  that  act  should  have  been 
reasonably  foreseen  and  expected  under  the  circumstances.  Negligence  which 
produces  a  condition  is  regarded  as  continuous  in  its  operation  and  as  the 
proximate  cause  of  injury  and  death,  if  the  second  intervening  act  could  be 
reasonably  anticipated.97  3 

Pennsylvania. 

The  following  jury  instruction  properly  charged  the  jury  on  the  negligence 
concepts  of  causation  and  concurring  cause  so  that  the  court  did  not  err  in 
refusing  to  further  charge  the  jury  on  the  concepts  of  intervening  and 
superseding  cause: 

"Now,  under  our  law  in  order  for  the  Plaintiff  and  you  consider  again  each 
case  individually  —  to  recover  in  her  case,  the  Defendant's  negligent  or  care- 
less conduct  must  have  been  a  substantial  factor  in  bringing  about  the  acci- 
dent. This  is  what  the  law  recognizes  as  legal  cause.  A  substantial  factor  is  an 
actual,  real  factor,  although  the  result  may  be  unusual  or  unexpected;  but  it 
is  not  an  imaginary  or  fanciful  factor  or  a  factor  having  no  connection,  or  only 
an  insignificant  connection  with  the  accident.  It  must  be  a  substantial  factor 
in  producing  the  accident  involved  in  these  proceedings. 

"Now,  there  may  be  more  than  one  substantial  factor  in  bringing  about  an 
accident.  When  negligent  or  careless  conduct  of  two  or  more  persons 
contributes  concurrently  to  an  accident  each  of  these  persons  is  fully  responsi- 
ble for  the  accident  regardless  of  the  relative  extent  to  which  each  contributes 
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to  the  accident.  A  cause  is  concurrent  if  it  was  operative  at  the  moment  of  the 
accident  and  acted  with  another  cause  as  a  substantially  contributive  factor  in 
bringing  about  the  accident.  So  you  must  find  legal  cause,  but  there  may  be 
concuring  legal  causes.  In  other  words,  there  may  be  two  causes  operating  at 
the  time  of  the  accident.  Where  the  negligent  or  careless  conduct  of  a  Defen- 
dant combines  with  other  circumstances  and  other  forces  to  cause  an  accident 
the  Defendant  is  responsible  for  the  accident  if  his  negligent  conduct  was  a 
substantially  contributive  factor  in  bringing  about  the  accident  even  if  the 
accident  would  have  occurred  without  it."98'1 

Washington. 

If  you  find  that  the  defendant  was  negligent  but  that  the  proximate  cause  of 
the  occurrence  was  a  later  independent  intervening  act  of  the  person  injured 
that  the  defendant  in  the  exercise  of  ordinary  care  under  the  circumstances 
could  not  reasonably  have  anticipated  as  likely  to  happen,  then  defendant's 
original  negligence  is  superseded  by  the  intervening  act  and  is  not  the  proxi- 
mate cause  of  the  occurrence.  However,  if  in  the  exercise  of  ordinary  care  under 
the  circumstances,  the  defendant  should  reasonably  have  anticipated  the 
intervening  act,  it  does  not  supersede  the  original  negligence  or  break  the 
chain  of  proximate  causation. 

You  are  instructed  that  the  mere  handling  of  a  loaded  revolver  does  not  in 
and  of  itself  constitute  a  later  independent  intervening  act  within  the  scope  of 
this  instruction.5-1 

97>1  Beaty  v.  Workers'  Compensation  Appeals  203,  21  IndDec  675,  259  NE2d  450  (1970). 

Bd.,  80  CalAppSd  397,  144  CalRptr  78  (1978).  "-1  Piekarski  v.  Club  Overlook  Estates,  Inc., 

97-2  Fraijo  v.  Hartland  Hospital,  160  CalRptr  421  A2d  1198  (PaSuper  1980). 

246  (CalApp  1979).  5a  Dean  v.  Varney,  2  WashApp  258,  467  P2d 

97-3  Shelby  Nat.  Bank  v.  Miller,  147  IndApp  338  (1970). 

§  2332.    Act  of  God. 
Georgia. 

It  is  error  to  instruct  as  follows; 

If  the  defendant  is  a  bona  fide  claimant  and  the  injury  arises  from  an  Act  of 
God  and  is  in  no  wise  a  result  of  defendant's  conduct,  the  jury  may  take  the 
same  into  consideration,  but  in  no  case  shall  an  event  cast  the  cost  upon  the 
plaintiff.2-1 

Illinois. 

You  are  instructed  that  "An  Act  of  God"  includes  all  misfortunes  and  actions 
arising  from  the  inevitable  necessity  which  human  prudence  could  not  foresee 
or  prevent  and  that  sudden  illness  or  death  rendering  the  driver  of  a  motor 
vehicle  incapable  of  controlling  or  directing  his  motor  vehicle,  if  unforeseeable 
and  beyond  the  power  of  human  agency  to  prevent,  is  an  Act  of  God.2'2 
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Pennsylvania. 

The  [the  defendants]  also  have  further  defense,  members  of  the  jury,  that  this 
was  not  an  ordinary  storm,  that  this  was  an  extraordinary  storm  that  they 
should  not  have  been  able  to  foresee  and,  therefore,  the  storm  was  the 
overwhelming  force  and  would  have  caused  this  injury  regardless  of  the  fact 
that  they  may  or  may  not  have  been  negligent  and,  therefore,  under  both  those 
circumstances  they  say  that  a  verdict  should  be  rendered  in  their  favor.  The 
defendants  have  the  burden  of  proof  of  showing  that  this  was  an  extraordinary 
storm,  one  that  could  not  have  been  foreseen,  and  that  it  was  this 
overwhelming  force  which  caused  this  injury;  and  if  you  find  they  have  met 
that  burden,  you  will  find  in  their  favor.4-1 

2<1  Poss  v.  Hughes,  120  GaApp  293, 170  SE2d  This  instruction  was  suggested  by  the  court 

435  (1969).  as  better  than  one  using  "Act  of  God."  This 

2-2  Hoggatt  v.  Melin,  29  IllApp2d  23,  172  phrase  may  cause  jurors  to  believe  they  have 

NE2d  389  (1961).  the  overwhelming  job  of  deciding  whether  an 

4>1  Goldberg  v.  R.  Grier  Miller  &  Sons,  Inc.,  act  was  God's  or  man's. 
408  Pa  1,  182  A2d  759  (1962). 

§  2333.    Sole  negligence  of  third  person;  negligence  of  third  person  as 
sole  proximate  cause. 

Illinois. 

If  you  find  from  your  consideration  of  all  the  evidence  that  the  defendant  was 
negligent  in  one  of  the  ways  which  I  have  mentioned,  as  charged  by  the  plain- 
tiff, and  that  his  negligence  was  a  proximate  cause  of  injury  to  the  plaintiff,  and 
you  further  find  that  the  action  of  a  third  person  or  an  outside  agency  not  a 
party  to  the  suit  also  was  a  proximate  cause  of  injury  to  the  plaintiff,  then  the 
acts  of  the  third  party  or  of  the  outside  agency  are  not  a  defense  to  the  defen- 
dant against  the  claim  of  the  plaintiff.  On  the  other  hand,  if  you  find  that  the 
proximate  cause  of  injury  to  the  plaintiff  was  the  negligence  of  a  third  party 
or  outside  agency,  and  that  negligence  of  the  defendant  did  not  proximately 
cause  or  contribute  to  cause  the  injury  to  the  plaintiff,  then  the  plaintiff  is  not 
entitled  to  recover  from  the  defendant.5 1 

"McNealy   v.   Illinois   Cent.   R.    Co.,   43 
IllApp2d  460,  193  NE2d  879  (1963). 

§  2334.    Concurrent  causes  of  injury;  joint  and  several  liability. 
California. 

This  does  not  mean  that  the  law  seeks  and  recognizes  only  one  proximate 
cause  of  an  injury,  consisting  of  only  one  factor,  one  act,  one  element  of  circum- 
stance, or  the  conduct  of  only  one  person.  To  the  contrary,  the  acts  and  omis- 
sions of  two  or  more  persons  may  work  concurrently  as  the  efficient  cause  of 
an  injury,  and  in  such  a  case,  each  of  the  participating  acts  or  omissions  is 
regarded  in  law  as  a  proximate  cause. 
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When  the  negligent  acts  or  omissions  of  two  or  more  persons,  whether 
committed  independently  or  in  the  course  of  jointly  directed  conduct, 
contribute  concurrently  and  as  proximate  causes  to  the  injury  of  another,  each 
of  such  persons  is  liable.  This  is  true  regardless  of  the  relative  degree  of  the 
contribution.7'1 

The  legal  liability  *  *  *  of  defendant  *  *  *  depends  upon  whether  or  not  any 
professional  negligence  on  his  part  was  a  proximate  cause  of  injury  and  dam- 
age to  plaintiff.  Professional  negligence  *  *  *  of  others  not  now  parties  to  this 
action  is  not  imputable  as  such  to  this  defendant.  However,  in  determining 
whether  or  not  [he]  *  *  *  was  himself  guilty  of  professional  negligence  you  shall 
consider  his  conduct  as  operating  surgeon  in  light  of  all  of  the  evidence  bearing 
upon  the  subject  including  *  *  *  his  knowledge  of  the  professional  qualifications 
and  professional  conduct  of  all  others  participating  in  the  diagnosis,  care  and 
treatment  *  *  *.7-2 

It  is  generally  agreed  that  the  "but  for"  proximate  cause  instruction  is 
inapplicable  where  the  claim  is  that  two  independent  causes  have  concurred  to 
bring  about  an  event,  either  of  which,  when  operating  alone,  would  have  been 
sufficient  to  cause  the  result.7  3 

Maryland. 

If  you  find,  and  the  answer  is  "yes"  to  that  first  question,  if  you  find  that  the 
defendant  employee  was  negligent  in  performing  this  work,  and  the  next  ques- 
tion you  have  to  answer  is  this:  There  is  of  course  as  a  defense,  there  hasn't 
been  much  said  about  it,  by  inference,  it  is  necessary,  of  course,  for  the  Plaintiff 
to  satisfy  you  that  he  was  not  guilty,  himself,  of  contributory  negligence,  that 
is,  that  the  Plaintiff,  Mr.  Neff,  did  not  do  something,  that  is,  he  was  not 
negligent  in  causing  or  contributing  to  the  happening  of  this  incident.  Now,  the 
burden  of  proof,  of  course,  in  establishing  negligence  is  on  the  Plaintiff,  that 
is  Mr.  Neff,  and  the  burden  of  proof  in  establishing  contributory  negligence  is 
on  the  Defendant  and  that  is  Mr.  Pryor.10'1 

Oklahoma. 

Where  several  causes  combine  to  produce  an  injury,  a  defendant  is  not 
relieved  from  liability  merely  because  he  can  show  another  is  also  responsible 
or  because  he  is  responsible  for  only  some  of  the  causes.  Where  there  is  con- 
current negligence  and  each  of  the  multiple  causes  is  deemed  efficient  in  the 
sense  that  without  each  the  harm  would  not  have  occurred,  the  injury  may  be 
attributed  to  any  or  all  of  the  forces  in  action.15-1 

Pennsylvania. 

The  following  jury  instruction  properly  charged  the  jury  on  the  negligence 
concepts  of  causation  and  concurring  cause  so  that  the  court  did  not  err  in 
refusing  to  further  charge  the  jury  on  the  concepts  of  intervening  and 
superseding  cause: 

"Now,  under  our  law  in  order  for  the  Plaintiff  and  you  consider  again  each 
case  individually  —  to  recover  in  her  case,  the  Defendant's  negligent  or  care- 
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less  conduct  must  have  been  a  substantial  factor  in  bringing  about  the  acci- 
dent. This  is  what  the  law  recognizes  as  legal  cause.  A  substantial  factor  is  an 
actual,  real  factor,  although  the  result  may  be  unusual  or  unexpected;  but  it 
is  not  an  imaginary  or  fanciful  factor  or  a  factor  having  no  connection,  or  only 
an  insignificant  connection  with  the  accident.  It  must  be  a  substantial  factor 
in  producing  the  accident  involved  in  these  proceedings. 

"Now,  there  may  be  more  than  one  substantial  factor  in  bringing  about  an 
accident.  When  negligent  or  careless  conduct  of  two  or  more  persons 
contributes  concurrently  to  an  accident  each  of  these  persons  is  fully  responsi- 
ble for  the  accident  regardless  of  the  relative  extent  to  which  each  contributes 
to  the  accident.  A  cause  is  concurrent  if  it  was  operative  at  the  moment  of  the 
accident  and  acted  with  another  cause  as  a  substantially  contributive  factor  in 
bringing  about  the  accident.  So  you  must  find  legal  cause,  but  there  may  be 
concurring  legal  causes.  In  other  words,  there  may  be  two  causes  operating  at 
the  time  of  the  accident.  Where  the  negligent  or  careless  conduct  of  a  Defen- 
dant combines  with  other  circumstances  and  other  forces  to  cause  an  accident 
the  Defendant  is  responsible  for  the  accident  if  his  negligent  conduct  was  a 
substantially  contributive  factor  in  bringing  about  the  accident  even  if  the 
accident  would  have  occurred  without  it."  15  2 

7-T  Daniels  v.  Weigum,  194  CalApp2d  620,  15  IQ-1  Neff  v.  Ralph  D  Pryor  Plumbing  & 

CalRptr  57  (1961).  Heating,  32  MdApp  132,  359  A2d  117  (1976). 

^  Marvuili  v.  Elshire,  27  CalAppSd  180, 103  15>1  Boyies  v.  Oklahoma  Natural  Gas  Co.,  619 

CalRptr  461  (1972).  P2d  613  (Okl  1980). 

7-3  Fraijo  v.  Hartland  Hospital,  160  CalRptr  15'2  Piekarski  v.  Club  Overlook  Estates,  Inc., 

246  (CalApp  1979).  421  A2d  1198  (PaSuper  1980). 

§  2335.    Burden  of  proving  negligence;  etc. 
California. 

One  of  the  questions  for  you  to  decide  in  this  case  is  whether  the  accident 
involved  occurred  under  the  following  circumstances: 

First,  that  it  is  the  kind  of  accident  which  ordinarily  does  not  occur  in  the 
absence  of  someone's  negligence; 

Second,  that  it  was  caused  by  an  agency  or  instrumentality  in  the  exclusive 
control  of  the  defendant;  and 

Third,  that  the  accident  was  not  due  to  any  voluntary  action  or  contribution 
on  the  part  of  the  plaintiff. 

If,  and  only  in  the  event  that  you  should  find  all  these  conditions  to  exist,  you 
are  instructed  as  follows. 

From  the  happening  of  the  accident  involved  in  this  case,  an  inference  arises 
that  a  proximate  cause  of  the  occurrence  was  some  negligent  conduct  on  the  part 
of  the  defendant.  That  inference  is  a  form  of  evidence  and  unless  there  is 
contrary  evidence  sufficient  to  meet  or  balance  it,  the  jury  should  find  in 
accordance  with  the  inference. 

When  there  is  any  evidence  to  the  contrary,  you  must  weigh  all  of  the 
evidence  bearing  upon  the  issue  of  defendant's  negligence.  If  the  evidence 
tending  to  prove  that  the  accident  was  caused  by  a  failure  of  the  defendant  to 
exercise  the  care  required  of  him  has  greater  weight  than  the  evidence  to  the 
contrary,  you  will  find  in  favor  of  the  plaintiff  on  that  issue. 
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In  order  to  meet  or  balance  the  inference  of  negligence,  the  defendant  must 
present  evidence  to  show  either  (1)  a  satisfactory  explanation  of  the  accident, 
that  is,  a  definite  cause  for  the  accident,  in  which  there  is  no  negligence  on  the 
part  of  the  defendant,  or  (2)  such  care  on  the  defendant's  part  as  leads  to  the 
conclusion  that  the  accident  did  not  happen  because  of  want  of  care  by  him,  but 
was  due  to  some  other  cause,  although  the  exact  cause  may  be  unknown.  If  such 
evidence  has  at  least  as  much  convincing  force  as  the  inference  and  other 
evidence,  if  any,  supporting  the  inference,  then  you  will  find  against  the  plain- 
tiff on  that  issue.24  * 

Colorado. 

The  Colorado  comparative  negligence  statute,  Colorado  Revised  Statutes, 
§  13-21-111(1)  (1973  &  Supp),  eliminates  the  fourth  element  of  the  res  ipsa 
loquitur  doctrine  —  the  requirement  that  the  plaintiff  be  free  from 
contributory  negligence  —  and  modifies  the  second  element  of  the  res  ipsa 
doctrine  —  the  requirement  that  there  be  a  finding  that  it  is  more  likely  than 
not  that  the  defendant's  negligence  was  the  cause  of  the  accident  rather  than 
any  conduct  on  the  part  of  the  plaintiff.  Therefore,  "whenever  a  court  can 
reasonably  find  that  the  event  is  of  the  kind  which  ordinarily  would  not  occur 
in  the  absence  of  someone's  negligence  and  that  defendant's  inferred  negli- 
gence was,  more  probably  than  not,  a  cause  of  the  injury,  the  doctrine  of  res  ipsa 
loquitur  applies  even  though  plaintiffs  negligent  acts  or  omissions  may  also 
have  contributed  to  the  injury.  Once  the  trial  court  rules  that  the  doctrine  is 
applicable,  the  jury  must  then  compare  any  evidence  of  negligence  of  the 
plaintiff  with  the  inferred  negligence  of  the  defendant  and  decide  what 
percentage  of  negligence  is  attributable  to  each  party."242 

District  of  Columbia. 

In  an  action  for  sexual  assault  of  a  minor  against  several  defendants  includ- 
ing the  District  of  Columbia,  the  trial  court's  addition  of  the  "substantial 
factor"  test  in  its  jury  instructions  on  proximate  cause  was  improper.  The 
plaintiffs  had  to  meet  a  greater  burden  than  that  ordinarily  required  by  law 
to  hold  a  defendant  liable  for  his  negligence.  This  amounted  to  reversible 
error.251 

Georgia.  , 

I  charge  you  further  you  are  instructed  that  the  burden  rests  upon  the  party 
charging  negligence  to  prove  it  by  a  greater  weight  of  the  evidence.  However, 
you  are  instructed  that  whenever  an  instrumentality  which  produces  an  injury 
is  shown  to  have  been  under  the  control  and  management  of  the  defendants, 
and  the  occurrence  is  one  which,  in  the  ordinary  course  of  events,  does  not 
happen  if  due  care  is  used,  then  the  fact  that  the  occurrence  took  place  and 
caused  an  injury  will  in  itself  be  deemed  to  afford  reasonable  evidence  to 
support  an  inference  of  negligence  on  the  part  of  the  defendants.25'2 

If  considering  all  the  surroundings  and  accompanying  circumstances,  an 
event  is  such  as  in  the  ordinary  course  of  things  would  not  have  occurred,  if  the 
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defendant  had  been  using  ordinary  care,  negligence  may  be  presumed  and 
places  upon  the  defendant  the  burden  of  explaining  the  course  of  the 

OK  q 

occurrence. 
Illinois. 

Under  the  doctrine  of  res  ipsa  loquitur  when  the  instrumentality  which  has 
caused  an  injury  is  shown  to  be  under  the  management  of  the  party  charged 
with  negligence,  and  the  accident  is  such  as  in  the  ordinary  course  of  events 
would  not  have  happened  if  those  having  such  management  used  proper  care, 
the  accident  itself  affords  reasonable  evidence  of  negligence  in  the  absence  of 
explanation  by  the  party  charged  *  *  *.  Thus,  while  plaintiff  need  not  show  that 
the  speed  of  the  train  was  the  specific  cause  of  the  accident  under  res  ipsa, 
before  the  doctrine  may  apply  plaintiff  must  show  that  the  train  was  the 
instrumentality  which  actually  caused  the  accident.28'1 

Indiana. 

The  plaintiff  may  recover  from  any  defendant  if  he  proves,  as  against  that 
defendant,  by  the  greater  weight  of  the  evidence,  and  under  the  instructions 
of  the  Court,  each  of  all  of  the  following  elements: 

First.  That  the  plaintiff,  just  before,  and  at  the  time  of  the  occurrence  in 
question,  was  using  reasonable  care  for  his  own  safety; 

Second.  That  such  defendant  was  guilty  of  one  or  more  of  the  negligent  acts 
or  negligent  omissions  charged  in  the  plaintiffs  complaint,  and  that  such  acts 
or  omissions  if  any,  were  a  proximate  cause  of  the  occurrence  in  question; 

Third.  That  the  plaintiff  sustained  the  injuries  (or,  damage),  or  some  portion 
thereof,  if  any,  charged  in  the  plaintiffs  complaint,  and  that  they  were  proxi- 
mately  caused  by  such  negligence,  if  any,  of  such  defendant. 

If  the  plaintiff  fails  to  prove  any  one  of  the  foregoing  elements  by  the  greater 
weight  of  the  evidence,  he  cannot  recover.32 1 

Under  the  issues  thus  formed,  the  burden  is  upon  the  plaintiff  to  prove  the 
material  allegations  of  his  complaint  by  a  fair  preponderance  of  the  evidence 
before  he  can  recover. 

Under  the  issues  thus  formed,  the  burden  is  upon  the  defendant  to  prove  any 
affirmative  defense  by  a  fair  preponderance  of  the  evidence  before  he  can 
prevail  upon  that  theory. 

By  the  burden  of  proof  is  meant  that  considering  all  the  evidence  given  in 
the  cause,  that  evidence  tending  to  establish  a  given  fact  outweighs  the  evi- 
dence to  the  contrary.  "By  preponderance"  is  not  necessarily  the  greater  num- 
ber of  witnesses  testifying  to  any  one  fact,  but  the  evidence  applying  to  that 
particular  fact  which  is  greater  in  weight  and  credibility. 

If,  after  considering  all  the  evidence  in  the  cause,  you  should  find  that  the 
evidence  on  any  given  question  is  evenly  balanced,  you  should  find  on  that 
question  against  the  plaintiff,  for  in  such  case,  there  would  be  no 
preponderance  in  favor  of  such  proposition.32'2 
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Kentucky. 

To  invoke  the  doctrine  of  res  ipsa  loquitur,  three  essential  elements  must  be 
met:  (1)  the  instrumentality  must  be  under  the  control  or  management  of  the 
defendant;  (2)  the  circumstances  according  to  common  knowledge  and  experi- 
ence, must  create  a  clear  inference  that  the  accident  would  not  have  happened 
if  the  defendant  had  not  been  negligent;  and  (3)  the  plaintiffs  injury  must  have 
resulted  from  the  accident.32  3 

Maryland. 

In  this  connection,  it  is  not  the  Plaintiffs  burden  or  responsibility  to  prove 
a  particular  or  specific  act  of  negligence  as  between  two  or  more  provided  you 
are  satisfied  that  any  of  the  two  or  more  would  constitute  grounds  for  recovery. 
The  law  does  not  require  that  you  single  out  and  determine  a  specific  given  act 
or  a  specific  single  negligent  act,  simply  that  you  be  satisfied  that  the  negli- 
gence is  the  proximate  cause  of  the  injury  and  that  there  was  that  negli- 
gence.35 l 

Michigan. 

Now,  because  Mr.  V.  has  died  and  cannot  testify,  you  must  presume  that  he 
was  in  the  exercise  of  ordinary  care  for  his  safety  at  and  before  the  time  of  the 
occurrence,  unless  you  find  the  presumption  is  overcome  by  the  evidence.  In 
deciding  whether  the  presumption  is  overcome,  you  must  weigh  the  presump- 
tion with  all  the  evidence.  If,  after  so  weighing,  you  are  unable  to  decide  that 
the  presumption  has  been  overcome,  then  you  must  find  that  Mr.  V.  was  not 
negligent.38 1 

Minnesota. 

Now,  when  an  accident  is  such  that  it  would  not  ordinarily  have  happened 
unless  someone  was  negligent,  and  if  the  thing  which  caused  the  accident  is 
shown  to  have  been  under  the  exclusive  control  of  the  defendant,  that  is,  the 
—  Corporation,  at  a  time  which  I  will  discuss  with  you  a  moment  later,  then 
you  are  permitted  to  infer  from  the  mere  fact  that  the  accident  happened  and 
the  circumstances  surrounding  it  that  the  defendant  was  negligent. 

Before  you  are  permitted  to  make  this  inference,  you  must  find,  first,  that  the 
plaintiff  suffered  injuries  to,  in  this  case,  to  his  person;  and  second,  that  the 
accident  was  of  a  kind  which  ordinarily  does  not  happen  unless  someone  is 
negligent;  and  third,  that  the  car  in  this  case  was  in  the  exclusive  control  of 
the  defendant,  that  is,  the  —  Corporation  at  the  time  that  the  negligent  act, 
if  any,  must  have  happened.  This  will  be  the  sort  of  act  that  will  be  defined  for 
you  at  a  little  greater  length  later  on  in  these  instructions.  And  fourth,  that 

if  the  car  in  this  case  passes  from  the  's  control,  that  its 

condition  was  not  changed  by  any  improper  use  or  handling  on  the  part  of  Mr. 
B.  or  anyone  else.  And  fifth,  that  the  injury  or  the  condition  resulting  in  the 
injury  was  not  due  to  the  conduct  of  the  plaintiff  or  some  third  person. 
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If  you  should  find  that  Mr.  B.  has  established  all  of  the  above,  then  you  are 
permitted  but  you  are  not  required  to  draw  an  inference  that  the  —  Corpora- 
tion was  negligent. 

When  I  say  that  you  must  find  that  control  was  in  the  defendant,  that  is,  the 
—  Corporation  in  this  case,  it  is  sufficient  if  you  find  that  the  defendant  had, 
at  the  appropriate  time,  the  right  of  control  and  the  opportunity  to  exercise  it 
over  this  car,  which  is  involved  in  this  particular  lawsuit.40'1 

When  one  undertakes  to  make  an  inspection  for  conditions  on  land  which 
may  be  dangerous,  he  assumes  the  duty  of  making  an  adequate  inspection  and 
discovering  those  conditions  which  are  discoverable  by  such  reasonable  inspec- 
tion.40-2 

Missouri. 

If  you  find  that  defendants  while  in  control  of  and  pulling  said  cart  caused 
and  permitted  said  cart  to  suddenly  leave  its  accustomed  path  of  travel,  swing 
out,  and  strike  the  plaintiff  as  it  was  being  pulled  past  the  plaintiff,  if  you  so 
find,  then  you  are  instructed  that  such  facts  (if  you  believe  them  to  be  true)  are 
sufficient  circumstantial  evidence  to  warrant  a  finding  by  you  that  the  defen- 
dants were  negligent,  and  you  may  so  find,  unless  you  find  and  believe  from 
other  facts  and  circumstances  in  evidence  that  the  occurrence  was  not  due  to 
the  defendants'  negligence. 

If  you  find  and  believe  from  all  the  credible  evidence  in  the  case  that  the 
defendants  were  not  negligent,  you  should  not  find  that  they  were  negligent 
from  only  the  fact  of  the  occurrence  shown  by  the  plaintiffs  evidence.41'1 

Montana. 

The  mere  fact  that  an  accident  happened,  considered  alone,  does  not  give  rise 
to  legal  inference  that  it  was  caused  by  negligence  or  that  any  party  to  this 
accident  was  negligent  or  otherwise  at  fault. 

The  appellate  court  said  that  the  above  instruction  was  proper  although  the 
plaintiff  contended  it  was  inappropriate  where  there  was  substantial  evidence 
of  negligence  beyond  the  mere  accident  occurrence. 

Although  the  instruction  is  inapplicable  with  a  case  founded  on  res  ipso 
loquitur,  the  court  stated  that  with  a  valid  and  complete  instruction  on  negli- 
gence, the  instruction  is  allowable  in  standard  negligence  actions.41-2 

New  York. 

If*  *  *  plaintiff  is  suffering  from  a  loss  of  memory  that  makes  it  impossible 
for  him  to  recall  events  at  or  about  the  time  of  the  accident  *  *  *,  the  plaintiff 
is  not  held  to  as  high  a  degree  of  proof  as  would  be  a  plaintiff  who  can  himself 

describe  the  occurrence. 

*  *  * 

The  rule  even  as  applied  to  amnesiacs  does  not,  however,  shift  the  burden  of 
proof  or  eliminate  the  need  for  plaintiffs  to  introduce  evidence  of  a  prima  facie 
case.  The  jury  must  rest  its  findings  on"  some  evidence  to  establish  negligence 
and  also  the  absence  of  contributory  negligence  *  *  *. 
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The  danger  is,  of  course,  that  amnesia  is  easily  feigned.  The  dangers  may  be 
ameliorated.  Plaintiff  has  the  burden  of  proof  on  the  issue  of  amnesia  as  on 
other  issues.  A  jury  should  be  instructed  that  before  the  lesser  burden  of 
persuasion  is  applied,  because  of  the  danger  of  shamming,  they  must  be 
satisfied  that  the  evidence  of  amnesia  is  clear  and  convincing,  supported  by  the 
objective  nature  and  extent  of  any  other  physical  injuries  sustained,  and  that 
the  amnesia  was  clearly  a  result  of  the  accident.43  l 

There  has  been  a  great  deal  of  talk  about  fault,  a  great  deal  of  talk  about 
negligence  and  that  sort  of  thing.  I  now  charge  you  that  if  you  find  that  the 
damage,  or  any  damage  claimed  by  the  plaintiffs  in  this  lawsuit  was  proxi- 
mately  caused  by  any  water  entering  onto  the  plaintiffs'  property,  that  the 
plaintiffs  are  entitled  to  recover;  for  the  Town  of  H.,  as  a  landowner  who  has 
a  lawful  right  to  collect  the  water  and  the  sand  as  it  did  for  the  purpose  of  filling 
this  land,  is  responsible  and  bears  the  risk  of  any  damage  caused  by  this 
landfill  operation,  and  I  charge  you  similarly  in  view  of  the  relationship  of  the 
defendant  DeB.  and  the  defendant  G.,  that  they  are  similarly  responsible  to  the 
plaintiff  for  any  damages  which  you  find  are  proximately  caused  by  this  oper- 
ation, regardless  of  whether  the  operation  was  done  with  or  without  fault,  for 
it  is  a  claim  of  the  plaintiffs  in  this  case  and  it  is  the  charge  of  this  Court  that 
they  are  responsible  for  any  damage  proximately  caused  by  this  landfill  oper- 
ation, with  or  without  negligence  or  fault  on  their  part.43  2 

Pennsylvania. 

Whenever  there  is  evidence  presented  by  both  the  plaintiff  and  the  defendant 
that  each  was  in  his  or  her  own  lane  of  traffic,  then  the  plaintiff  does  not 
establish  a  prima  facie  case  of  negligence  by  showing  either  that  the  defen- 
dant's vehicle  skidded  on  ice  or  by  presenting  testimony  to  the  effect  that  the 
defendant  had  crossed  the  center  of  the  roadway.  Thus  the  trial  court  properly 
refused  the  following  charge  requested  by  the  plaintiff: 

"If  you  find  that  Miss  Michael  violated  her  duty  to  drive  on  the  right-hand 
side  of  the  street  as  far  as  possible  to  the  right-hand  edge  or  curb,  and  this 
violation  was  due  to  her  skidding  on  ice,  you  are  instructed  that  being  on  the 
wrong  side  of  the  street  is  negligence  and  that  Miss  Micheal  bears  the  burden 
of  proof  to  show  that  she  was  not  to  blame." 

Whenever  there  is  conflicting  testimony,  it  is  exclusively  the  province  of  the 
jury  to  decide  which  of  the  parties'  conflicting  testimony  is  entitled  to  more 
credibility.  Therefore,  the  plaintiff  is  entitled  to  an  instruction  that  if  it 
believed  the  plaintiffs  testimony  that  wrong  side  of  the  road,  then  the  burden 
was  on  the  defendant  to  prove  that  he/she  was  not  negligent  by  being  there. 
Contrawise,  the  defendant  was 'entitled  to  an  instruction  that  if  it  believed  the 
defendant's  testimony,  then  the  burden  was  on  the  plaintiff  to  prove  that  the 
plaintiff  was  not  negligent  by  being  on  the  wrong  side  of  the  road.43'3 

Rhode  Island. 

It  is  harmless  error  for  a  court  to  charge  that  if  the  incident  was  a  "mere 
accident"  the  jury  should  return  a  verdict  for  the  defendant,  where  the  court 
had  given  clear  instructions  on  issues  of  negligence,  proximate  cause  and  the 
pertinent  law  to  be  applied  to  the  facts  of  the  case.46'1 
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Wisconsin. 

You  are  instructed  further  that  if  you  find  that  the  defendant  Wisconsin 
Public  Service  Co.  had  exclusive  control  of  the  reactor  involved  in  this  accident, 
and  if  you  further  find  that  the  accident  is  of  a  type  that  ordinarily  would  not 
have  occurred  had  the  defendant  exercised  ordinary  care,  then  you  may  infer 
from  the  accident  itself,  and  the  surrounding  circumstances,  that  there  was 
negligence  on  the  part  of  the  defendant,  unless  said  defendant  has  offered  you 
an  explanation  of  the  accident  which  is  satisfactory  to  you,49  1 

Also,  with  respect  to  your  answer  to  Question  No.  2  inquiring  as  to  the 
negligence  of  the  defendant,  you  are  instructed  that  if  you  find  the  defendant 
had  the  right  to  control  the  repair  work  pn  the  coping  stone,  and  if  you  further 
find  that  the  accident  claimed  is  of  a  type  or  kind  that  ordinarily  would  not 
have  occurred  had  the  defendant  exercised  ordinary  care,  then  you  may  infer 
from  the  accident  itself  and  the  surrounding  circumstances  that  there  was 
negligence  on  the  part  of  the  defendant,  unless  the  defendant  has  offered  you 
an  explanation  of  the  accident  which  is  satisfactory  to  you.49  2 
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3811  Vanden  Berg  v.  Grand  Rapids  Gravel  Co., 

§  2335A.    Duty  of  care  required  of  road  contractor. 
Louisiana. 

You  are  charged  that  one  who  placed  an  obstruction  upon  a  public  thorough- 
fare incurs  the  legal  duty  of  erecting  warnings  to  the  public  of  a  size  and  nature 
commensurate  with  the  extraordinary  hazard  or  unusual  danger  created.  Vio- 
lation of  this  duty  constitutes  negligence  and  causes  this  party  to  be  at  fault  and 
liable  for  any  damages  caused  to  another.  If  you  find  that  the  portion  of  the 
highway  where  the  accident  occurred  was  actually  being  used  by  the  public, 
irrespective  (sic)  of  whether  it  was  officially  open,  and  Cenla  Asphalt 
Corporation  knew,  or  should  have  known  it  was  being  so  used,  then  you  are 
charged  that  Cenla  Asphalt  Corporation  had  the  legal  duty  to  refrain  from 
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leaving  obstructions  on  the  roadway  which  created  an  extraordinary  hazard  or 
unusual  danger  without  taking  reasonable  precautions  commensurate  with  the 
danger  to  warn  such  motorists  of  the  hazard. 

You  are  charged  that  if  Foster  and  Creighton  Company  had  actual  or 
constructive  notice  of  the  presence  of  an  obstruction  left  in  the  construction  area 
by  its  subcontractor,  Cenla  Asphalt  Corporation,  and  had  actual  and 
constructive  knowledge  of  the  fact  that  the  highway  was  being  utilized  by  the 
public  prior  to  its  being  officially  opened,  such  factors  may  be  taken  into  account 
in  determining  whether  Foster  and  Creighton  Company  exercised  due  care  in 
warning  the  public  of  the  potential  dangers.  Warnings  and  means  of  protection 
of  danger  on  highways  should  be  of  a  size  and  nature  commensurate  with  the 
danger  that  lies  ahead,  and  in  some  instances,  complete  barricades  should  be 
erected  and  properly  lighted  and  warning  signs  erected  and  maintained.49'3 

Maryland. 

If  you  believe  that  a  reasonably  prudent  road  construction  contractor 
knowing,  under  the  circumstances,  that  a  pipe  was  there,  knowing  that  its 
interruption  would  probably  inflict  harm  or  injury  upon  the  plaintiff,  should 
have  done  more  in  the  way  of  care  with  respect  to  the  location  of  the  pipeline 
than  to  assume  that  it  ran  in  a  straight  line  from  one  point  to  another,  and  you 
believe  that  a  reasonably  prudent  constructor  of  roads  would  have  caused  it  to 
undertake  further  investigations  with  respect  to  the  nature  of  the  place  of  its 
location  and  failed  to  do  so,  this,  of  course,  would  constitute  negligence.49'4 

49-3  Hurst  v.  Hardware  Mut.  Gas.  Co.  J.  Williams  Corp.,  242  Md  375,  219  A2d  48 
(LaApp),  234  S2d  802  (1970).  (1966). 

49-4Rockland  Bleach  &  Dye  Works  Co.  v.  H. 

§  2336.    Effect  of  violation  of  statutes  and  ordinances. 
Arizona. 

You  are  instructed  that  if  you  find  from  the  evidence  that  defendant  violated 
Ordinance  No,  432  of  the  City  of  Prescott,  any  such  violation  of  law  which  you 
may  find  is  of  no  consequence  unless  it  was  a  proximate  cause  of  the  injury  to 
plaintiff,  as  asserted  in  this  cause  of  action. 

In  considering  whether  any  such  violation  of  the  ordinance  was  the  proxi- 
mate cause  of  the  injury  to  plaintiff,  you  may  consider  whether  the  injury  was 
caused  to  a  person  who  was  within  the  class  of  persons  designed  to  be  protected 
by  the  said  ordinance  or  laws  of  the  State  of  Arizona.50'1 

California. 

If  you  find  that  a  party  to  this  action  violated  any  of  the  statutes  just  read 
to  you,  you  will  find  that  such  violation  was  negligence  unless  you  find  by  a 
preponderance  of  the  evidence  that  she  did  what  might  reasonably  be  expected 
of  a  person  of  ordinary  prudence,  acting  under  similar  circumstances,  who 
desired  to  comply  with  the  law.50  2 
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Connecticut. 

In  view  of  the  judicial  admission  made  by  the  defendant  during  the  course 
of  the  trial,  you  are  obliged  to  find  in  this  case  that  the  defendant  did  in  fact 
violate  the  parking  statute  which  I  have  been  discussing,  and  that  such  viola- 
tion constitutes  negligence  in  and  of  itself  on  the  part  of  the  defendant.50-3 

Indiana. 

Violation  of  a  statute  in  the  State  of  Indiana  is  prima  facie  evidence  of 
negligence  and  places  upon  the  violator  the  burden  of  showing  a  justifiable 
excuse  for  such  a  violation.  If  he  shows  by  a  preponderance  of  the  evidence  that 
he  had  a  justifiable  excuse  for  such  violation,  he  is  not  negligent  on  the  account 
of  the  statutory  violation.50'4 

Michigan. 

Now,  it  is  for  you  to  decide  whether  on  the  evidence  presented  in  this  case, 
sidewalks  were  provided  for  the  Plaintiff,  Mrs.  Z,  to  go  from  parking  lot  "X"  to 
her  place  of  work.  Then,  as  to  this  statute,  you  shall  then  decide  whether  or  not 
it  was  practicable  for  her  to  walk  on  the  left  side  of  the  highway  facing  traffic 
which  passes  nearest.  If  you  find  that  the  Plaintiff,  Mrs.  Z,  violated  this  statute 
before  or  at  the  time  of  the  occurrence,  then  Mrs.  Z  was  negligent  as  a  matter 
of  law,  which,  of  course,  would  bar  her  claim  under  Count  I,  providing  that  her 
negligence  was  a  proximate  contributing  cause  of  the  occurrence.50  5 

New  York. 

However,  if  you  are  satisfied  as  to  the  first  proposition  that  the  plaintiff  was 
in  fact  free  from  contributory  negligence,  that  he  did  act  as  a  reasonably 
prudent  person  under  the  circumstances,  then  you  will  be  faced  with  the  second 
question,  that  is  the  guilt  of  negligence  of  the  defendants.  Did  the  defendant 
through  its  agents  conduct  themselves  as  reasonable  prudent  persons  under 
those  circumstances?  It  matters  not  that  there  is  a  departmental  rule  or  regu- 
lation against  certain  acts  or  omissions.  It  matters  not,  the  issue  here  is 
whether  those  acts  or  omissions  were  in  fact  created.  The  mere  fact  that  there 
are  regulations  against  them  does  not  absolve  the  defendant  City  of  any  negli- 
gence. You  will  have  to  determine  whether  or  not  the  plaintiff  was  free  from 
contributory  negligence  or  the  defendant  was  guilty  of  negligence.50'6 

Oklahoma. 

The  violation  of  an  ordinance  is  to  be  deemed  negligence  per  se  if  the  injury 
complained  of  (a)  was  caused  by  the  ordinance's  violation,  (b)  was  of  the  type 
intended  to  be  prevented  by  the  ordinance  and  (c)  the  injured  party  was  one  of 
the  class  meant  to  be  protected  by  the  ordinance.50-7 

Pennsylvania. 

The  statutory  requirement  of  inspection  imposes  upon  the  owner  of  the 
property  a  minimum  standard  of  duty  below  which  he  may  not  fall.  If  the  owner 
does  not  comply  with  the  statutory  requirement,  this  constitutes  negligence 
per  se.50-8 
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Tennessee. 

Now,  the  mere  existence  of  a  safety  rule  doesn't  mean  it's  negligent  to  violate 
a  safety  rule.  It  may  be  considered  by  you  in  determining  whether  or  not  such 
a  violation  would  be  a  negligent  act  or  an  act  that  a  reasonably  prudent  person 
wouldn't  do  under  the  circumstances.  So  the  existence  of  safety  rules  don't 
necessarily  change  the  standard  of  care  that  one  would  employ  at  the  partic- 
ular time.  They  may  be  considered  as  suggestions,  as  part  of  the  background 
circumstances,  but  you  would  not  find  that  the  mere  violation  would  be  negli- 
gence in  and  of  itself  unless  it  also  amounted  to  a  lack  of  care  under  the 
circumstances.50  9 

5a-1  Rogers  v.  Mountain  States  Tel.  &  Tel.  Co.,  NW2d  270  (1976). 

100  Ariz  154,  412  P2d  272  (1966).  50'6  Wolf  v.  City  of  New  York,  —  NY2d  — ,  349 

50-2  Newmann  v.  Bishop,  130  CalRptr  786,  59  NE2d  858  (1976). 

CalAppSd  451  (1976).  50-7  Boyles  v.  Okla.  Natural  Gas  Co.,  619  P2d 

^Busko  v.  DeFilippo,  162  Conn  462,  294  613  (Okl  1980). 

A2d  510  (1972).  50-8  McGowan  v.  Devonshire  Hall  Apts.,  420 

50A  Shelby  Nat.  Bank  v.  Miller,  147  IndApp  A2d  514  (PaSuper  1980) 

203,  21  IndDec  675,  259  NE2d  450  ( 1970).  50'9  Gross  v.  Nashville  Gas  Co  ,  608  SW2d  860 

^Zeni  v.  Anderson,  397   Mich   117,   243  (TennApp  1980). 

§  2339.     Sufficiency  of  evidence  to  establish  negligence. 
Montana. 

The  mere  fact  that  an  accident  happened,  considered  alone,  does  not  give  rise 
to  legal  inference  that  it  was  caused  by  negligence  or  that  any  party  to  this 
accident  was  negligent  or  otherwise  at  fault. 

The  appellate  court  said  that  the  above  instruction  was  proper  although  the 
plaintiff  contended  it  was  inappropriate  where  there  was  substantial  evidence 
of  negligence  beyond  the  mere  accident  occurrence. 

Although  the  instruction  is  inapplicable  with  a  case  founded  on  res  ipsa 
loquitur,  the  court  stated  that  with  a  valid  and  complete  instruction  on  negli- 
gence, the  instruction  is  allowable  in  standard  negligence  actions.65'1 

Pennsylvania. 

In  order  to  establish  negligence  in  a  medical  malpractice  action,  it  is  not, 
necessary  that  a  jury  instruction  instruct  the  jury  that  expert  medical  opinion 
on  causation  must  be  stated  in  unqualified,  absolute,  and  uncategorical  terms. 
Expert  testimony,  in  order  to  establish  negligence  need  only  establish  it  to  a 
"reasonable  degree  of  medical  certainty."  65  2 

65-1  Sampson  v.  Snow,  632  P2d  1122  (Mont  65'2  Gradel  v.  Inouye,  421  A2d  674  (Pa  1980). 
1981). 

§  2339A.    Sufficiency  of  evidence  to  establish  negligent  representation 
by  union. 

Oregon. 

*  *  *  If  you  find  that  the  plaintiff  through  his  Union  Local  3-12,  IWA,  pro- 
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cessed  his  grievance  to  the  ultimate  settlement  and  that  his  Union  members 
voted  to  accept  that  settlement,  then,  that  agreement  is  binding  on  the  plaintiff 
unless  you  find  that  the  defendant  Union  in  the  conduct  of  negotiation  and 
settlement  of  the  grievance  acted  in  an  arbitrary  way  or  in  bad  faith  conduct 
and  this  arbitrariness  or  bad  faith  conduct  must  be  proved  by  the  plaintiff  by 
substantial  evidence  of  deceitful  action  or  dishonest  conduct,  mere  negligence 
on  the  part  of  the  Union  in  representing  the  plaintiff  is  not  sufficient  to  find 
liability  against  the  defendant  Union.  *  *  *  66 1  (Emphasis  added.) 

88>1  Wheeler  v.  International  Woodworkers  of 
America,  No.  3-12,  —  Or—,  547  P2d  106  (1976). 

§  2343.    Duty  of  land  occupier  to  one  injured  while  not  on  the  land. 
Ohio. 

[Charge  before  argument  to  jury.] 

Members  of  the  jury:  I  will  give  you  certain  instructions  of  law  in  writing 
before  argument  which  will  be  with  you  in  the  jury  room  when  you  go  to  the 
jury  room  to  consider  the  case;  however,  this  is  not  all  of  the  law  that  will  be 
given  to  you  in  the  case;  the  court  will  charge  you  orally  after  argument  and 
you  are  to  take  the  oral  charge  and  the  written  charge  as  one  complete,  whole 
charge  of  the  law. 

The  court  says  to  you  as  a  matter  of  law  that  if  you  find  by  the  preponderance 
of  the  evidence  that  the  defendant,  R.  B.  Co.,  was  the  owner  of  the  sign  in 
question,  and  that  in  the  painting  of  said  sign  danger  of  injury  to  others  was 
likely  to  attend  the  painting  of  said  sign,  unless  care  was  observed  in  the  doing 
of  such  painting  and  the  handling  of  all  things  necessary  in  the  doing  of  said 
work,  and  if  you  further  find  by  the  preponderance  of  the  evidence  that  in  the 
painting  of  said  sign  the  contractor,  or  his  servant,  failed  to  exercise  ordinary 
care,  and  that  such  failure  to  exercise  ordinary  care  on  the  part  of  the 
contractor,  or  his  servant,  directly  and  proximately  caused  and  produced 
injuries  to  this  plaintiff,  then  I  say  to  you  that  plaintiff  is  entitled  to  recover 
in  this  action. 

The  court  says  to  you  as  a  matter  of  law  that  in  determining  the  question 
whether  or  not  the  defendant,  R.  B.  Co.,  in  causing  and  permitting  said  sign 
to  be  painted  was  bound  to  observe  that  danger  to  third  persons  might  be  likely 
to  attend  the  doing  of  this  work,  unless  care  was  observed,  you  have  a  right  to 
consider  the  location  of  said  sign  upon  the  building,  the  length  of  said  sign,  the 
height  of  said  sign  from  the  sidewalk,  the  position  of  said  sign  over  the 
sidewalk,  its  location  with  reference  to  the  sidewalk  underneath,  the  frequency 
with  which  said  sidewalk  was  used  by  the  general  public  and  all  other  facts 
which  the  R.  B.  Co.  knew,  or  in  the  exercise  of  ordinary  care  should  have 
known,  relative  to  attendant  dangers  to  others  in  the  situation. 

The  court  says  to  you  as  a  matter  of  law  that  where  danger  to  others  is  likely 
to  attend  the  doing  of  certain  work,  unless  care  is  exercised,  the  person  having 
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it  to  do  is  under  a  duty  to  see  that  it  is  done  with  reasonable  care,  and  cannot 
by  the  employment  of  an  independent  contractor  relieve  itself  from  liability  for 
injuries,  resulting  to  others  from  the  negligence  of  the  contractor,  or  his 
servant. 


The  court  says  to  you  as  a  matter  of  law,  that  even  though  you  find  that  the 
work  as  being  done  by  the  W.  Sign  Co.  was  inherently  dangerous  to  the  public 
and  this  plaintiff,  and  that  if  you  further  find  that  the  R.  B.  Co.,  the  owner,  or 
the  W.  Sign  Co.,  the  contractor,  exercised  ordinary  care  in  the  erection  of 
barriers,  warning  pedestrians,  and  in  placing  guards  to  divert  the  course  of 
pedestrians  from  under  the  sign,  upon  which  repairs  and  alterations  were 
being  made,  then  your  verdict  must  be  for  the  defendant,  R.  B.  Co. 

The  definition  for  the  phrase  "inherently  dangerous"  is  as  follows:  as  the 
term  is  used  in  connection  with  the  liability  of  the  employer  of  an  independent 
contractor  in  cases  where  the  work  is  one  of  inherent  danger,  the  danger  to 
which  the  doctrine  has  reference  is  one  that  is  incidental  to,  and  characteristic 
of,  the  stipulated  work  itself,  and  not  one  which  arises  solely  from  the  methods 
which  the  contractor  adopts  for  the  purpose  of  performing  those  details  of  the 
work  with  respect  to  which  he  is  entitled  to  exercise  his  own  discretion. 

[General  Charge.] 

I  will  not  attempt  to  recite  all  of  the  contents  of  the  pleadings  but  the  major 
portion  thereof.  The  plaintiff  sets  out,  in  short,  that  she  was  walking  on  the 
sidewalk  of  what  is  known  as  the  southside  of  W.  F.  Street  in  the  city  of  Y., 
Ohio,  and  that  in  front  of  what  is  known  as  the  R.  B.  Store  she  was  struck  with 
a  bucket  on  the  head,  and  injured;  this  was  at  about  12:40  P.M.,  July  6,  19 — ; 
and  that  the  defendant  company,  the  R.  B.  Co.,  was  negligent  in  that  this  sign 
in  front  of  its  property,  which  it  owned  and  controlled,  was  in  need  of  repairs 
and  alterations  and  the  same  were  being  made  and  it  knew  that  repairs  and 
alterations  were  being  made  above  the  sidewalk  where  pedestrian  traffic  was 
constantly  moving;  that  it  failed  and  neglected  to  warn  or  apprise  pedestrians, 
and  especially  plaintiff,  of  said  repairs  being  made  above  the  sidewalk;  that  it 
failed  and  neglected  to  station  any  guards  to  divert  the  course  of  pedestrians 
from  under  the  sign  upon  which  repairs  and  alterations  were  being  made;  that 
it  failed  and  neglected  to  take  any  precaution  whatsoever  to  warn,  apprise,  or 
guard  pedestrians  lawfully  traversing  said  sidewalk  at  the  time  and  place. 
Plaintiff  said  that,  as  a  direct  and  proximate  cause  of  the  carelessness  and 
negligence  of  the  defendant,  she  was  struck  with  a  paint  bucket  and  injured, 
and  then  sets  forth  her  injuries  and  asked  damages  at  your  hands. 


It  is  a  question  of  fact  for  the  jury  to  determine  under  the  light  of  the  evidence 
submitted  and  under  the  law  as  to  whether  or  not  the  work  that  was  being  done 
on  this  sign  over  the  sidewalk  was  such  work  that  it  ^was  dangerous  to  the 
public  and  this  plaintiff.  Now,  what  does  the  evidence  reveal  to  you?  What  shall 
you  determine  as  a  matter  of  fact  under  the  law  as  to  whether  or  not  at  the  time 
and  place  and  in  the  situation  there  was  or  was  not  danger  to  the  traveling 
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public,  did  they  or  did  they  not  warn  or  apprise  pedestrians  and  especially  this 
plaintiff  of  that  condition  at  that  time  and  place? 

Second,  plaintiff  claims  that  defendant  failed  and  neglected  to  station  any 
guards  or  to  divert  the  course  of  pedestrians  under  the  sign  upon  which  repairs 
and  alterations  were  being  made.  What  do  you  find  as  to  the  evidence  upon  that 
question,  and  that  charge?  That  is  a  question  of  fact  for  you  to  determine  under 
the  light  of  the  evidence  that  has  been  produced.  That  defendant  failed  and 
neglected  to  take  any  precaution  whatsoever  to  warn,  apprise  or  guard  pedes- 
trians lawfully  traversing  said  sidewalk  at  said  time  and  place.  What  do  you 
find  from  the  evidence  as  to  whether  or  not  the  defendant  company  did  apprise, 
warn  or  guard  pedestrians  lawfully  using  the  sidewalk?  Whether  or  not  in  the 
exercise  of  ordinary  care  it  was  required  under  these  two  charges  of  negligence 
made  by  the  plaintiff  against  the  defendant  to  warn,  to  guard  pedestrians  and 
especially  this  plaintiff,  at  that  time  and  place,  all  those  are  questions  of  fact, 
for  you,  as  jurors,  under  the  law,  to  determine  in  the  light  of  the  evidence 
submitted.  If  the  plaintiff  has  established  one  or  more  of  these  claimed  grounds 
of  negligence  by  the  greater  weight  of  the  evidence  she  is  entitled  to  recover 
and,  if  she  is  entitled  to  recover,  I  have  indicated  in  the  charge  before  argument 
the  recovery  that  she  would  be  entitled  to.  If  she  has  failed  to  establish  one  or 
more  of  those  claimed  grounds  of  negligence  against  the  defendant  company, 
then  she  would  fail  in  the  litigation  and  the  verdict  should  be  for  the  defendant, 
otherwise,  if  she  has  shown  these  propositions  affirmatively,  your  verdict 
would  be  for  the  plaintiff.72 1 

72J  Richman  Bros.  Co.  v.  Miller,  131  OhSt 
424,  6  00  119,  3  NE2d  360  (1936),  affirming 
judgment  on  verdict  for  plaintiff. 

§  2343A.    —  Injury  to  water  skier. 
Missouri. 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the  evidence 
that  on  the  occasion  mentioned  in  evidence,  the  defendant  was  operating  a 
motor  boat  on  Lake  W.  and  that  at  said  time  the  plaintiff  was  skiing  behind 
the  boat  being  operated  by  defendant  at  the  end  of  a  ski  rope,  if  you  so  find,  and 
if  you  further  find  that  defendant  caused  the  speed  of  said  motor  boat  to  be 
decreased  by  pulling  back  on  the  throttle,  thereby  permitting  said  ski  rope  to 
become  slack  and  that  while  there  was  slack  in  said  ski  rope,  defendant 
suddenly  and  without  warning  to  plaintiff  increased  the  speed  of  the  said  motor 
boat  by  pushing  the  throttle  completely  forward  and  to  its  maximum  speed 
position,  causing  said  line  to  become  taut  and  to  jerk  plaintiff  from  said  skis, 
thereby  causing  plaintiff  to  become  injured,  if  you  so  find,  and  if  you  further 
find  that  defendant  by  suddenly  increasing  the  speed  of  the  boat  failed  to 
exercise  ordinary  care  and  that  defendant  was  thereby  negligent,  and  that 
plaintiff  was  in  the  exercise  of  ordinary  care  for  his  own  safety  and  could  not 
have  known  of  said  sudden  increase  of  speed  of  said  boat,  in  time  thereafter  to 
avoid  said  accident  and  injury  to  plaintiff,  if  you  so  find,  and  if  you  further  find 
that  defendant  in  the  exercise  of  ordinary  care  could  have  known  that  a  sudden 
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increase  of  speed  may  jerk  and  injure  the  plaintiff,  as  shown  in  evidence,  and 
if  you  further  find  that  said  accident  and  injury  was  a  direct  result  of  the 
negligence  of  defendant,  then  your  verdict  must  be  in  favor  of  the  plaintiff  and 
against  the  defendant.72'2 

72-2  Greathouse  v.  Wolff  (MoApp),  360  SW2d 
297  (1962). 

§  2344.  Duty  of  occupiers  and  owners  of  land  to  licensees  and  invitees. 
Alabama. 

I  charge  you  gentlemen  of  the  jury,  that  there  are  three  essential  elements 
to  the  existence  of  actionable  negligence:  First,  the  existence  of  a  duty  on  the 
part  of  the  defendant  to  protect  the  plaintiff  from  injury;  second,  failure  of  the 
defendant  to  perform  this  duty;  and  third,  injury  to  the  plaintiff  from  such 
failure  of  the  defendant.  If  you  are  reasonably  satisfied  from  the  evidence  that 
all  these  elements  are  present  and  true,  then  you  can  find  the  defendant  guilty 
of  negligence. 

I  charge  you  gentlemen  of  the  jury,  that  an  occupier  of  business  premises  is 
required  to  exercise  reasonable  care  before  its  invitee  comes  to  its  premises  and 
to  have  premises  reasonably  free  from  danger  to  the  invitee  when  he  arrives, 
and  to  so  keep  the  premises  reasonably  safe,  where  the  invitee  might  be 
expected  or  invited  to  go. 


I  charge  you  gentlemen  of  the  jury  that  it  is  the  duty  of  a  proprietor  to  warn 
an  invitee  of  dangers  of  which  the  proprietor  knows  or  should  be  informed  of 
and  of  which  the  invitee  is  not  aware.72'3 

Arizona. 

When  considering  the  scope  of  an  invitation,  the  jury,  if  its  judgment  so 
directs,  may  infer  that  the  invitation  extended  to  all  those  parts  of  the  premises 
on  or  in  which  the  invitee  naturally  or  reasonably  would  be  likely  to  go. 

A  business  invitee  is  entitled  to  assume  that  premises  are  reasonably  safe  for 
his  use  as  such  invitee.72  4 

Although  an  operator  of  a  bar  is  not  an  absolute  insurer  of  the  safety  of  his 
patrons  and  customers,  he  does  owe  to  them  a  duty  to  exercise  reasonable  care 
and  vigilance  to  protect  them  from  reasonably  foreseeable  injury.  The  test  of 
whether  the  duty  of  reasonable  care  is  discharged  is  the  probability  or  possibil- 
ity of  injury  to  the  plaintiff.  If  you  find  that  the  operator  of  the  bar,  or  his 
agents,  or  his  employees,  knew,  or  should  have  known  of  the  possibility  of 
disorderly  conduct,  then  it  was  his  duty  to  protect  his  guests,  by  the  exercise 
of  reasonable  care,  from  injury  occasioned  to  the  guests  by  the  disorderly  acts 
of  another  guest  or  guests.72'5 


Arkansas. 

In  this  case  J.  T.  R.  was  a  business  invitee  upon  the  premises  of  N.  C. 
Corporation. 
N.  C.  Corportion  owed  J.  T.  R.  a  duty  to  use  ordinary  care  to  maintain  the 

premises  in  a  reasonably  safe  condition. 
*  *  * 

The  fact  that  an  injury  occurred  is  not,  of  itself,  evidence  of  negligence  on  the 
part  of  anyone.72'8 

California. 

(1)  When  the  licensee's  presence  upon  the  premises  of  another  is  known  to 
the  licensor,  the  licensor  is  bound  to  exercise  ordinary  care  to  avoid  injuring 
the  licensee. 

A  licensor  may  not  be  held  liable  for  alleged  negligence  of  an  inactive  or 
passive  nature  but  one  may  not  injure  another  by  negligence  of  an  active 
nature,  amounting  to  the  want  of  ordinary  care,  while  she  is  upon  his  property. 

In  this  connection,  you  must  determine  whether  the  licensor  owed  the 
licensee  reasonably  any  duty  to  notify  her  of  the  presence  of  any  grease  upon 
the  kitchen  floor. 

Active  negligence,  so  far  as  this  case  is  concerned,  means  the  doing  of 
something  which  an  ordinarily  prudent  person,  in  the  same  situation,  would 
not  do.75-1 

I  further  instruct  you  that  when  a  person  knowingly  and  voluntarily  places 
herself  in  a  position  of  peril,  when  she  understands  and  appreciates  the  peril, 
she  assumes  the  risks  and  hazards  of  her  act,  and  in  the  event  she  sustains 
injury  or  damage,  she  cannot  recover  for  such  damages.  In  other  words,  if  she 
comprehends  the  nature  and  the  degree  of  the  danger  and  voluntarily  takes  her 
chances,  she  must  abide  the  consequences,  whether  she  is  fortunate  or 
unfortunate  in  the  result  of  her  venture. 

(2)  When  one  goes  upon  the  premises  of  another  for  a  purpose  that  is  con- 
nected with  or  related  to  the  business  interests  of  the  owner,  an  invitation  to 
use  the  premises  may  be  inferred,  and  whether  so  inferred  or  expressed,  the 
invitation  and  such  purpose  make  the  visitor  an  invitee. 


Toward  an  invitee,  it  is  the  duty  of  an  owner  of  property  in  the  conduct  of  any 
active  operations  on  the  property,  to  use  ordinary  care  to  avoid  any  injury  to 
the  invitee,  and  it  also  is  the  owner's  duty  to  use  ordinary  care  to  keep  the 
premises  in  a  condition  reasonably  safe  for  the  invitee. 


But  the  responsibility  of  one  having  control  of  the  premises  is  not  absolute; 
it  is  limited  to  the  performance  of  certain  duties  defined  in  my  instructions.  If 
there  is  danger  attending  upon  the  entry,  or  upon  the  work  which  the  invitee 
is  to  do  on  the  premises,  and  if  such  danger  arises  from  conditions  not  readily 
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apparent  to  the  senses,  and  if  the  owner  has  created  such  conditions  or  has 
actual  knowledge  of  them,  or  if  they  are  discoverable  by  him  in  the  exercise  of 
ordinary  care,  it  is  his  duty  to  give  reasonable  warning  of  such  danger  to  the 
invitee.  The  owner  is  not  bound  to  discover  defects  which  reasonable  inspection 
would  not  disclose,  and  he  is  entitled  to  assume  that  the  invitee  will  perceive 
that  which  would  be  obvious  to  him  upon  the  ordinary  use  of  his  own  senses. 
In  brief,  no  duty  exists  to  give  the  invitee  notice  of  an  obvious  danger. 


In  the  absence  of  appearances  that  caution  him,  or  would  caution  a  reason- 
ably prudent  person  in  like  position,  to  the  contrary,  the  invitee  has  a  right  to 
assume  that  the  premises  he  was  invited  to  enter  are  reasonably  safe  for  the 
purposes  for  which  the  invitation  was  extended,  and  to  act  on  that  assumption. 


Each,  the  invitee  and  the  invitor,  so  long  as  he  is  exercising  ordinary  care 
and  no  circumstance  exists  that  either  causes  him  or  would  cause  a  reasonably 
prudent  person  in  his  position  to  think  differently,  has  a  right  to  assume  that 
the  other  will  be  possessed  of  normal  faculties  of  sight  and  hearing  and  will 
exercise  ordinary  care,  and  he  has  the  right  to  rely  on  that  assumption. 


Take  not  also  that  everything  I  have  said  or  may  say  about  the  duty  of  an 
invitor  is  subject  to  this  overlying  principle,  that  if  and  when  an  invitor 
actually  learns  that  an  invitee  is  in  imminent  danger  of  injury,  and  if,  by 
exercising  ordinary  care,  the  invitor  can  minimize  or  thwart  that  danger,  his 
duty  is  to  apply  such  care  to  such  a  purpose.75'2 

Colorado. 

A  customer  is  bound  to  take  ordinary  and  reasonable  care  for  her  own  safety 
and  is  required  to  use  in  the  interest  of  her  own  safety  that  degree  of  care  and 
prudence  which  a  person  of  ordinary  intelligence  and  prudence  would  exercise 
under  the  same  or  similar  circumstances.  Further,  a  customer  must  make  a 
reasonable  use  of  her  own  faculties  to  observe  and  avoid  dangers  upon  the 
premises.75'3 

Michigan. 

I  instruct  you  that  a  proprietor  of  a  building  may  be  found  negligent  in 
failing  to  employ  slip-preventing  devices  in  connection  with  the  stairway  or 
landing  alleged  to  have  become  slippery  as  a  result  of  the  foreseeable  tracking 
of  the  water,  mud  or  slush  by  a  failure  to  install  such  anti-skid  or 
slip-preventing  devices.  If  you  find  from  the  evidence  that  a  reasonably 
prudent  person  in  the  position  of  the  defendant  would  have  realized  the  bene- 
fits of  such  devices,  and  equipped  the  landing,  the  stairway  —  I  am  going  to 
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read  that  one.  If  you  find  from  the  evidence  that  a  reasonably  prudent  person 
in  the  position  of  the  defendant  would  have  realized  the  benefits  of  such  devices 
and  equipped  the  landing,  the  stairway  or  both  with  such  devices.  Now?  that 
last  relates  back,  rather  a  long  sentence,  to  the  beginning  of  the  paragraph 
which  I  say,  I  instruct  you  that  the  proprietor  of  a  building  may  be  found 
negligent  for  failing  to  employ  these  devices.  And  then  I  proceed  on.  If  you  find 
that  such  devices  would  be  —  he  would  realize  the  benefits  of  such  devices  as 
far  as  the  safety  is  concerned. 


I  charge  you  that  a  proprietor  of  a  building  is  liable  for  injuries  resulting 
from  an  unsafe  condition  caused  by  the  active  negligence  of  its  employees.  *  *  * 
In  an  action  such  as  this  involving  the  slipping  and  falling  on  a  floor,  it  is  not 
necessary  for  the  plaintiff  to  have  to  prove  that  the  defendant  had  actual  or 
constructive  knowledge  of  the  hazardous  condition  if  any,  of  the  floor  or  stair 
where  the  alleged  negligence  is,  is  that  of  a  defendant  in  creating  the  condition 
of  danger  in  permitting  water,  slush  or  mud  to  accumulate.  All  it  is  saying  is 
that  it  is  not  necessary  to  have  constructive  knowledge.  If  a  condition  liable  to 
cause  personal  injury  to  an  invitee  or  user  of  a  stairway  or  landing  is  occa- 
sioned by  the  proprietor  or  its  employees,  no  notice  of  such  condition  need  be 
given  such  defendant  in  order  to  fasten  actionable  liability.80-1 

Minnesota. 

The  proprietor  must  exercise  ordinary  care  to  maintain  the  premises  in  a 
reasonably  safe  condition  as  to  that  invitee  and  all  other  invitees.  If  the  pro- 
prietor has  actual  knowledge  that  there  are  hazards  or  dangerous  conditions 
that  might  subject  an  invitee  to  injury,  it  is  the  proprietor's  duty  to  exercise 
reasonable  care  to  remove  the  hazard  or  dangerous  condition  or  to  duly  warn 
the  invitee  of  such  hazard  or  danger,  if  any,  in  order  that  an  invitee  who  is 
unaware  thereof  may  guard  against  harm. 

The  shopkeeper  is  not  an  insurer  of  the  safety  of  its  invitees. 

Breach  of  a  duty  such  as  to  constitute  negligence  in  the  keeping  of  a  premises 
reasonably  safe  is  not  proved  by  the  mere  occurrence  of  an  accident. 

Pertinent  features  to  be  considered,  among  others,  are  the  nature  of  the 
business,  the  size  of  the  store,  its  relationship  to  the  stores  in  the  immediate 
vicinity,  the  number  of  employees,  the  knowledge  possessed  by  such  employees, 
the  kind  of  business  that  is  transacted,  the  number  of  invitees,  the  age  of  the 
invitees,  the  nature  of  the  alleged  dangerous  condition,  its  location,  distracting 
circumstances,  if  any,  and  all  other  circumstances  existing  at  the  time  leading 
up  to  the  incident  in  question.80  2 

*  *  *  The  C.  E.  F.  Church  is  subject  to  liability  for  physical  harm  caused  to 
its  invitees  by  a  condition  on  the  land,  if,  but  only  if,  it 

1.  Knows  of  it  or  by  the  exercise  of  reasonable  care  could  discover  the  condi- 
tion, and  should  realize  that  it  involves  an  unreasonable  risk  of  harm  to  such 
invitees,  and, 

2.  Should  expect  that  they  will  not  discover  or  realize  the  danger,  or  will  fail 
to  protect  themselves  against  it,  and 

3.  Fails  to  exercise  reasonable  care  to  protect  them  against  the  danger.80-3 
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Nebraska. 

A  business  inviter  owes  the  duty  to  exercise  ordinary  care  to  keep  his  prem- 
ises in  a  reasonably  safe  condition.  Liability  is  predicated  on  proof  of  his 
superior  knowledge,  actual  or  constructive,  of  dangers  to  which  an  invitee  is 
subjected  and  of  which  the  invitee  is  unaware.  Proof  of  knowledge  may  not  be 
predicated  upon  conjecture,80'4 

New  Jersey. 

A  public  establishment  may  be  liable  for  failure  to  protect  a  patron  from 
other  patrons  who  are  intoxicated  even  though  it  may  not  have  contributed  to 
such  intoxication.80-5 

Pennsylvania. 

A  business  visitor  is  a  person  who  is  invited  or  permitted  to  enter  or  remain 
on  land  in  possession  of  another  for  a  purpose  directly  or  indirectly  connected 
with  business  dealings  between  them.  The  class  of  persons  falling  within  this 
category  is  not  limited  to  those  coming  upon  the  land  for  a  purpose  directly  or 
indirectly  connected  with  the  business  conducted  thereon  by  the  possessor  but 
includes  as  well  those  coming  upon  the  land  for  a  purpose  connected  with  their 
own  business  which  itself  is  directly  or  indirectly  connected  with  a  purpose  for 
which  the  possessor  uses  the  land.83  l 

Washington. 

(1)  The  foregoing  principle  of  law  is  applicable  and  controlling  even  though 
the  party  responsible  for  the  condition  was  negligent,  provided  the  injured 
person  knew  of  and  appreciated  the  danger  and  voluntarily  made  her  choice. 

If  you  find  that  the  floor  on  which  plaintiff  walked  was  made  dangerous  by 
the  negligence  of  the  defendant,  and  if  you  further  find  that  the  plaintiff  knew 
of  this  dangerous  condition,  you  may  not,  nevertheless,  find  that  the  plaintiff 
voluntarily  assumed  the  risk  of  walking  upon  such  floors  unless  you  also  find 
that  the  plaintiff  had  a  reasonable  election  or  alternative.  Such  election  or 
alternative  could  be  any  reasonable  action  which  might  cause  the  danger  to  be 
remedied,  alleviated  or  avoided.84'1 


(2)  You  are  instructed  that  under  the  law  the  defendants  in  this  case  were 
under  a  duty  to  warn  the  plaintiff  only  of  those  conditions  or  dangers  existing 
on  their  premises  which  were  hidden  and  which  were  not  open,  visible  and 
apparent.  It  would  not  constitute  negligence  on  the  part  of  the  defendants  to 
fail  to  warn  the  plaintiff  of  a  dangerous  condition  if  that  condition  should  have 
been  seen  by  the  plaintiff  in  the  exercise  of  reasonable  care. 
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Under  the  law,  one  is  charged  with  the  duty  of  observing  those  objects  or 
conditions  which  he  would  have  seen  had  he  been  exercising  reasonable  care. 
Failure  so  to  observe  constitutes  negligence  or  contributory  negligence  as  the 
case  may  be. 


What  is  an  obvious  danger,  that  is,  readily  apparent  to  the  senses,  depends 
upon  all  the  surrounding  facts  and  circumstances.  It  is  not  enough  that  the 
physical  facts  are  visible.  The  invitee,  acting  as  a  reasonably  prudent  person, 
must  have  appreciated  the  danger  to  which  he  was  exposed  by  such  condition, 
if  any,  and  if  he  does  not  appreciate  the  danger  therefrom  while  acting  as  a 
reasonably  prudent  person  under  the  circumstances  then  prevailing,  such 
danger  would  not,  in  fact,  be  open  or  apparent  to  the  senses  and,  to  the  con- 
trary, would  be  a  hidden  or  latent  danger.84'2 

(3)  A  storekeeper  owes  to  its  business  invitees  a  duty  to  use  ordinary  care 
to  make  the  floor  of  the  store  reasonably  safe  for  their  use,  that  is,  to  maintain 
the  floor  in  such  a  condition  as  a  reasonably  careful  and  prudent  storekeeper 
would  deem  sufficient  to  protect  them  from  danger  while  exercising  ordinary 
care  for  their  own  safety.84-3 

Wisconsin. 

Furthermore,  before  you  can  find  the  defendant  Company  negligent  in 
answer  to  this  Question  1,  you  must  also  find  that  the  defendant  Company  had 
knowledge  of  the  hazard,  if,  as  a  matter  of  fact,  such  hazard  existed.  You  are 
instructed  that  in  order  to  charge  the  defendant  Company  with  knowledge  of 
any  unsafe  condition  existing  at  the  place  of  employment  or  public  building  in 
question,  such  unsafe  condition  must  be  shown  to  have  existed  for  so  long  a 
time  that  the  defendant  Company  has  an  opportunity  not  only  to  discover  it  but 
to  remedy  the  situation  and  avoid  the  accident.  If  you  find  from  the  evidence 
that  an  unsafe  condition  existed  for  such  length  of  time  that  the  defendant 
Company,  by  the  use  of  ordinary  care,  could  have  become  aware  of  its  existence 
and  remedied  the  situation  prior  to  the  time  the  plaintiff  sustained  her  injury, 
then  the  defendant  Company  is  charged  with  such  knowledge.84-4 

72-3  First  National  Bank  of  Mobile  v.  ^"McNabb  v.  Green  Real  Estate  Co.,  62 

Ambrose,  270  Ala  371,  119  S2d  18  (1960).  MichApp  500,  233  NW2d  811  (1975). 

72-4Patania  v.  Silverstone,  3  ArizApp  424,  ^  Carter  v.  Western  Union  Tel.  Co.,  270 

415  P2d  139  (1966).  Minn  341,  133  NW2d  833  (1965). 

72-5McFarlin  v.  Hall,  619  P2d  729  (Ariz  a*-8  Isler  v.  Burman,  —  Minn  — ,  232  NW2d 

1980).  818  (1975). 

72-6  National  Credit  Corp.  v.  Ritchey,  252  Ark  80-4  Hansen  v.  First  Westside  Bank,  182  Neb 

106,  477  SW2d  488  (1972).  664,  156  NW2d  790  (1968). 

75*1  Howard  v.  Howard,  186  CalApp2d  684,  9  80'5  Mount  Hope  Inn  v.  Travelers  Indem.  Co., 

CalRptr  311  (1960).  157  NJSuper  431,  384  A2d  1159  (1978). 

75-2Chiappini  v.  Steinberg,  198  CalApp2d  *"  Argo  v.  Goodstein,  438  Pa  468,  265  A2d 

101,  17  CalRptr  600  (1961).  783  (1970). 

75-3Mendez  v.  Pavich,  159  Colo  409,  412  P2d  *"  Gildesgard  v.  Pacific  Warehouse  Co.,  55 

223  (1966).  Wash2d  870,  350  P2d  1016  (1960). 
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^  Sauls  v.  Scheppler,  57  Wash2d  273,  356      373  P2d  121  (1962). 

P2d  714  (1960).  s*-*  Turk  v.  H.  C.  Prange  Co.,  18  Wis2d  547, 

***  Ste.  Marie  v.  Command,  60  Wash2d  189,      119  NW2d  365  (1963). 

§  2344A.    Liability  of  vendor  of  land. 
Tennessee. 

Now  jurors,  in  this  state  it  is  generally  the  rule  of  law  as  between  vendor, 
that  is  the  person  selling  real  estate,  and  the  vendee,  that  is  the  person 
purchasing  real  estate,  that  once  the  vendee  has  taken  possession  of  the  prop- 
erty, the  vendor  of  the  real  estate  is  not  subject  to  liability  for  bodily  harm 
caused  to  the  vendee  or  to  others  while  upon  the  premises  by  reason  of  any 
dangerous  condition,  whether  natural  or  artificial,  at  the  time  the  vendee  took 
possession.  In  other  words,  the  doctrine  of  caveat  emptor,  that  is  let  the  pur- 
chaser beware,  applies  to  any  proposed  liability  after  a  vendee  purchases  real 
property  from  a  vendor. 

However,  gentlemen,  as  to  this  general  rule  I  have  first  stated  to  you,  our 
courts  recognize  an  exception,  which  exception  is  that  the  vendor  is  liable  in 
his  failure  to  disclose  a  dangerous  condition  known  to  him,  where  he  should 
have  realized  that  the  vendee  did  not  know,  and  probably  would  not  discover 
the  condition  and  its  potentiality  for  harm,  or  the  exception  may  be  stated  in 
this  fashion. 

A  vendor  of  land,  who  conceals  or  fails  to  disclose  to  his  vendee  any  condition 
whether  natural  or  artificial  involving  unreasonable  risk  to  the  person  upon  the 
land,  is  subject  to  liability  for  bodily  harm  caused  thereby  to  the  vendee  and 
others  upon  the  land  with  the  consent  of  the  vendee  or  his  sub- vendee,  after  the 
vendee  has  taken  possession,  if: 

(1)  The  vendee  does  not  know  of  the  risk  involved  therein,  and, 

(2)  The  vendor  knows  of  the  condition  and  the  risk  involved  therein,  and  has 
reason  to  believe  that  the  vendee  will  not  discover  the  condition  or  realize  the 
risk. 


And  gentlemen  of  the  jury,  I  charge  you  that  after  Mr.  and  Mrs.  P.  took 
possession  of  the  property  that  the  members  of  their  family  or  any  other  person 
upon  the  property  with  the  consent  of  Mr.  and  Mrs.  P.  had  knowledge  of,  or 
could  have  had  knowledge  of,  in  the  exercise  of  reasonable  and  ordinary  care, 
that  is  such  care  as  a  reasonably  and  ordinarily  prudent  person  would  have 
exercised  under  all  the  surrounding  circumstances. 


And  as  I  have  said  the  burden  is  upon  the  plaintiffs  of  establishing  and 
making  out  their  case  by  the  greater  weight  and  preponderance  of  the  evidence. 

So  a  question  of  fact  is  presented  for  you  gentlemen  to  say  whether  or  not  at 
the  time  Mr.  and  Mrs.  P.  occupied  the  premises  a  dangerous  condition  existed 
as  to  the  attic  fan  opening  of  which  the  defendants  knew,  and  that  the  defen- 
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dant  should  have  realized  that  Mr.  and  Mrs.  P.  did  not  know  of  the  dangerous 
condition  and  probably  would  not  discover  the  dangerous  condition,  or  its 
potentiality  for  harm,  in  the  exercise  of  reasonable  and  ordinary  care. 

If  you  find  from  a  preponderance  of  the  evidence  that  such  a  condition  as  I 
have  just  stated  to  you  did  exist  at  the  time  Mr.  and  Mrs.  P.  occupied  the  house 
then  you  should  find  for  the  plaintiffs.84  5 

84-5  Belote  v.  Memphis  Dev.  Co.,  51  TennApp 
423,  369  SW2d  97  (1962). 

§  2345.    Dangerous  machinery  or  instrumentality. 

Michigan. 

In  determining  whether  or  not  the  defendant  had  a  duty  to  the  plaintiff  to 
use  reasonable  care  to  prevent  injury,  and  whether  or  not  defendant  breached 
that  duty,  you  may  consider  the  fact  that  high  voltage  electricity  is  inherently 
dangerous  and  thus  the  law  imposes  the  duty  upon  the  person  transmitting 
high  voltage  electricity  that  degree  of  care  and  prudence  which  reasonable  men 
would  use  under  all  the  facts  and  circumstances.  The  degree  of  care  which  will 
satisfy  this  requirement  will  vary  with  the  danger  or  with  the  extent  of  possible 
injury  which  might  be  incurred  under  all  of  the  circumstances. 

However,  if  you  find  that  M.  W.  Corporation  had  a  duty  toward  Mr.  H.,  and 
attempted  to  delegate  that  duty  to  C.  F.  Company,  C.,  W.  and  C.,  T.,  or  to 
anyone  else,  this  does  not  in  any  way  relieve  the  defendant  of  negligence  if  you 
find  that  the  defendant  breached  that  duty,  and  that  the  negligence  was  a 
proximate  cause  of  Mr.  H.'s  injuries,  and  except  as  I  otherwise  instruct  you,  Mr. 
H.  was  in  turn  free  of  any  negligence  which  proximately  contributed  to  his 
injuries.85'1 

Now,  was  the  Edison  Company  negligent  in  its  failure  to  warn  or  to 
de-energize?  I  say  to  you  that  if  you  find  that  the  construction  workers  there 
knew  of  the  danger  of  the  power  lines  or  to  de-energize  them,  and  the  workers 
involved  are  accustomed  to  working  around  power  lines  and  when  they  know 
of  the  presence  of  the  power  lines  in  question  and  could  have  requested  that  the 
utility  company  de-energize  the  line  and  considered  it  necessary,  and  if  you 
find  that  there  was  sufficient  room  in  which  to  work,  and  if  you  find  that  the 
utility  company  knew  the  construction  was  going  on  under  its  line,  and  if  you 
find  that  Rolyn  Williams  and  other  members  of  the  S.  crew  were  accustomed, 
to  working  in  the  vicinity  of  power  lines,  knew  of  the  danger  presented  by 
power  lines,  knew  of  the  presence  of  the  power  line  in  question,  thought  they 
had  sufficient  room  in  which  to  work  and  could  have  requested  the  Edison  to 
de-energize  the  line  if  they  considered  it  necessary,  then  you  are  instructed,  if 
you  find  those  facts  to  be  true,  that  the  Edison  Company  had  no  duty  to  warn 
Mr.  Williams  or  the  other  members  of  the  crew  of  any  danger  presented  by  the 
line  or  to  de-energize  the  line  in  question.85'2 

Missouri. 

Your  verdict  must  be  for  Plaintiffs  if  you  believe: 
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First,  [t]he  east  wall  of  Defendant's  building  was  not  reasonably  safe  from 
collapse  upon  an  adjoining  parking  lot  used  by  the  public,  and 

Second,  Defendant  knew  or  by  using  ordinary  care  should  have  known  of  the 
existence  of  this  condition,  and 

Third,  Defendant  failed  to  use  reasonable  care  to  remedy  it,  and 

Fourth,  as  a  direct  result  of  such  failure  Plaintiffs  were  damaged  unless  you 
believe  Plaintiffs  are  not  entitled  to  recover  by  reason  of  Instruction  No.  3. 


If  you  find  the  issues  in  favor  of  Plaintiffs,  and  if  you  believe  the  conduct  of 
Defendant  as  submitted  in  Instruction  No.  2  showed  complete  indifference  to 
or  conscious  disregard  for  the  safety  of  others,  then  in  addition  to  any  damages 
to  which  you  may  find  Plaintiffs  entitled  under  Instruction  No.  7  you  may 
award  Plaintiffs  an  additional  amount  as  punitive  damages  in  such  sum  as  you 
believe  will  serve  to  punish  Defendant  and  to  deter  him  and  others  from  like 
conduct.85  3 

Nevada. 

The  refusal  of  the  trial  court  to  give  defendant's  proffered  instruction  that 
"misuse  of  a  product  includes  failure  to  use  it  in  accordance  with  adequate 
warnings  given  by  the  manufacturer"  was  not  error  since  the  substance  of  that 
instruction  was  adequately  covered  by  other  instructions,  to  wit,  that  the  jury 
must  find  that  the  product,  at  the  time  of  the  accident,  must  be  used  in  a 
manner  and  for  the  purpose  for  which  it  was  intended  and  was  not  the  subject 
of  misuse.853-1 

Wisconsin. 

Evidence  has  been  received  as  to  the  [practice  in  the  industry].  This  evidence 
will  be  weighed  and  examined  by  you  as  it  may  bear  upon  whether  the  conduct 
of  the  defendant  measures  up  to  the  standard  of  ordinary  care.  This  evidence 
of  practice  is  not  conclusive  as  to  what  meets  the  required  standard  for  ordinary 
care  or  reasonable  safety.  What  is  generally  done  by  men  engaged  in  a  similar 
activity  has  some  bearing  on  what  an  ordinarily  prudent  person  would  do 
under  the  same  or  like  circumstances.  Custom  cannot  overcome  the  require- 
ment of  reasonable  safety  and  ordinary  care.  A  practice  which  is  obviously 
unreasonable  and  dangerous  cannot  serve  to  excuse  a  person  from  responsibil- 
ity for  carelessness.  On  the  other  hand,  a  custom  or  practice  which  has  enjoyed 
a  good  safety  record  under  similar  conditions  could  aid  you  in  determining 
whether  or  not  defendant  was  negligent.  [Wisconsin  Jury  Instruction  —  Civil 
1019] 


The  defendant  bus  company  as  a  common  carrier  has  a  duty  to  discharge  a 
passenger  in  a  place  of  safety . . .  Although  the  practice  is  to  stop  at  the  curb, 
there  is  nothing  in  the  law  requiring  the  bus  driver  to  stop  his  bus  adjacent  to 
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the  curb,  nor  is  there  any  evidence  that  the  roadway  adjacent  to  the  curb  was 
a  dangerous  condition.  If  you  find  that  the  bus  driver  failed  to  discharge  the 
male  plaintiff  in  a  place  of  safety,  you  must  find  the  defendant  negligent.85'4 

^Huntley    v.    Motor    Wheel    Corp.,    31  85-3<1  Crown  Controls  Corp.  v.  Corella,  639 

MichApp  385,  188  NW2d  5  (1971).  P2d  555  (Nev  1982). 

85-2 Williams    v     Detroit    Edison    Co.,    63  85'4 Victorson   v.    Milwaukee    &    Suburban 

MichApp  559,  234  NW2d  702  (1975).  Transport  Co  ,  70  Wis2d  336,  234  NW2d  332 

85-3  Sharp  v.  Robberson  (Mo),  495  SW2d  394  (1975). 
(1973). 

§  2345A.    Cancer  from  use  of  tobacco. 
Louisiana. 

The  plaintiff  contends  that  the  defendants  were  negligent  in  not  warning  the 
public,  and  particularly  F.  J.  L.,  that  the  use  of  their  tobacco  would  cause  or 
precipitate  cancer  of  the  vocal  cord  or  lung.  As  a  fundamental  principle  of  law, 
before  any  person  can  be  charged  with  negligence  of  this  sort,  it  must  be 
established  that  he  had  knowedge  of  some  inherent  danger  or  defective  condi- 
tion of  his  product.  This  knowledge  may  be  either  actual  knowledge  or  such 
knowledge  as  a  reasonably  prudent  man  should  have  acquired  under  the  cir- 
cumstances. Plaintiff  must  prove  that  defendants  knew  or  should  have  known 
before  Mr.  L.'s  lung  cancer  started,  that  their  product  could  cause  that  disease. 
Under  the  circumstances  of  this  case,  such  knowledge  can  only  be  had  by  these 
defendants  if  medical  science  also  had  it  and  had  made  it  publicly  known  at  the 
time  that  Mr.  L.'s  lung  cancer  started.  The  mere  failure  to  warn  against  the 
result  which  could  not  have  been  reasonably  anticipated,  is  not  actionable 
negligence.  The  defendants  cannot  be  held  guilty  of  negligence  on  the  basis  of 
medical  opinion,  surveys,  or  other  similar  materials  not  announced  until  after 
that  time.85-5 

85<5Lartigue  v.  R.  J.  Reynolds  Tobacco  Co., 
317  F2d  19  (1963). 

§  2345B.    Accidents  involving  nuclear  reactors. 

Wisconsin. 

You  are  instructed  further  that  if  you  find  that  the  defendant  Wisconsin 
Public  Service  Co.  had  exclusive  control  of  the  reactor  involved  in  this  accident, 
and  if  you  further  find  that  the  accident  is  of  a  type  that  ordinarily  would  not 
have  occurred  had  the  defendant  exercised  ordinary  care,  then  you  may  infer 
from  the  accident  itself,  and  the  surrounding  circumstances,  that  there  was 
negligence  on  the  part  of  the  defendant,  unless  said  defendant  has  offered  you 
an  explanation  of  the  accident  which  is  satisfactory  to  you.85-6 

85-6Mixis  v.  Wisconsin  Pub.  Serv.  Co.,  26 
Wis2d  488,  132  NW2d  769  (1965). 
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§  2345C.    Defective  design  and  construction  hi  manufacture. 
Illinois. 

*  *  *  The  plaintiffs  must  prove  that  their  injury  or  damage  resulted  from  a 
condition  of  the  product,  that  the  condition  was  an  unreasonably  dangerous  one 
and  that  the  condition  existed  at  the  time  it  left  the  manufacturer's 
control.  *  *  *  85'7 

To  present  a  prima  facie  case  [plaintiff]  must  prove  three  elements:  (1)  that 
the  injury  resulted  from  a  condition  of  the  product;  (2)  that  the  condition  was 
unreasonably  dangerous;  and  (3)  that  the  condition  existed  at  the  time  it  left 
the  defendant's  control.  The  defective  condition  need  not  manifest  itself  imme- 
diately and  it  should  be  considered  whether  the  defect  is  of  such  a  character  as 
to  cause  a  delayed  reaction,  A  lack  of  safety  devices  may  cause  a  product  to  be 
unreasonably  dangerous.85  8 

Indiana. 

The  law  implies  a  warranty  by  the  manufacturer  to  persons  using  its  product 
that  it  is  reasonably  fit  for  the  ordinary  purpose  for  which  it  is  intended  to  be 
used. 

If  you  find  from  a  preponderance  of  the  evidence  that  the  product,  in  this  case 
a  tire,  was  defective  or  not  reasonably  fit  to  be  used  for  its  ordinary  purpose  and 
that  the  product  was  properly  used  and  that  in  the  course  of  the  use  of  the 
product  the  plaintiff  was  injured  as  a  direct  and  natural  result  of  the  defective 
or  unfit  condition  of  the  product,  then  you  may  find  that  the  defendant 
breached  the  warranty  which  the  law  imposes  on  sellers.85  9 

Louisiana. 

A  manufacturer  of  a  product  which  involved  a  risk  of  injury  to  the  user  is 
liable  to  any  person,  whether  the  purchaser  or  a  third  person,  who  without 
fault  on  his  part,  sustains  an  injury  caused  by  a  defect  in  the  design,  composi- 
tion, or  manufacture  of  the  article,  if  the  injury  might  reasonably  have  been 
anticipated.  However,  the  plaintiff  claiming  injury  has  the  burden  of  proving 
that  the  product  was  defective,  i.  e.,  unreasonably  dangerous  to  normal  use, 
and  that  the  plaintiff 's  injuries  were  caused  as  a  result  of  that  defect. 

A  manufacturer  of  a  product  which  involved  the  risk  of  injury  to  the  user  to 
(sic)  another  by  reason  of  a  defect  in  design  or  manufacture  is  liable  only  when 
the  injured  party  is  without  fault,  and  second,  the  manufacturer  might  reason- 
ably have  anticipated  the  injury,  and  third,  the  injury  is  a  direct  and  proximate 
cause  of  the  defect. 

A  plaintiff  asserting  the  liability  of  a  manufacturer  for  injuries  allegedly 
caused  by  said  manufacturer's  defective  product,  must  prove  that  the  product 
was  defective  or  unreasonably  dangerous  to  normal  use  and  that  his  injuries 
were  caused  by  reason  of  that  defect.85 10 
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Maryland. 

*  *  *  [I]n  order  for  a  seller  to  be  held  liable  under  the  doctrine  of  strict 
liability,  "the  product  must  be  both  in  a  defective  condition  and  unreasonably 
dangerous  at  the  time  that  it  is  placed  on  the  market  by  the  seller."  85-11 

Massachusetts. 

*  *  *  [I]n  cases  in  which  a  jury  can  find  of  their  own  lay  knowledge  that  there 
exists  a  design  defect  which  exposes  users  of  a  product  to  unreasonable  risks 
of  injury,  expert  testimony  that  a  product  is  negligently  designed  is  not 
required.  *  *  *  It  is  within  the  knowledge  of  the  jury  whether  unshielded  metal 
protrusions  on  the  handle  bar  of  a  snowmobile  constitute  a  defect  in  design 
which  creates  an  unreasonable  risk  of  harm.85  12 

Michigan. 

Now,  the  plaintiff  contends  that  the  defendant  was  guilty  of  negligence  in  the 
following  particulars: 

In  designing,  constructing  and  furnishing  for  use  to  Fisher  Steel  and  Supply 
Co.  and  Fisher's  employees  a  welding  unit  which  by  reason  of  its  design  and 
construction  was  dangerous  to  the  users  thereof  and  to  those  in  the  vicinity  of 
said  unit. 

Now,  ladies  and  gentlemen,  whether  one  or  more  of  the  acts  of  negligence 
charged  were  committed  by  one  or  both  of  the  defendants  and  whether  such  act 
or  acts,  if  committed,  amount  to  negligence  which  was  the  proximate  cause  or 
one  of  the  proximate  causes  of  the  death  of  W.  H.  is  for  you  to  decide  after  a 
consideration  of  all  the  facts  and  circumstances  shown  by  the  evidence  in  this 
case.85-13 

Oklahoma. 

Although  the  trial  court  judge,  in  his  instruction  to  the  jury  on  the  doctrine 
of  strict  liability  in  tort,  defined  the  term  "unreasonably  dangerous,"  the 
instruction  is  misleading  because  it  was  impossible  for  the  jury  to  perform  their 
fact-finding  function  when  they  were  not  given  the  definition  of  defective.  For 
example,  the  following  instruction  deprived  the  plaintiff  of  the  opportunity  to 
present  his  theory  of  recovery  before  the  jury: 

In  addition,  the  following  instruction  by  the  trial  court  was  superfluous, 
misleading  and  defense-slanted: 

w[T]he  mere  happening  of  an  accident  and  injury  raises  no  presumption  of 
defectiveness  in  the  garment  involved  in  the  accident,  nor  does  it  raise  a 
presumption  of  the  breach  by  a  defendant  of  its  obligations  under  the  theory 
of  Manufacturer's  Products  Liability." 

"[TJtiis  lawsuit  [is  based]  upon  a  theory  of  law  known  as  Manufacturer's 
Products  Liability. . . .  [T]he  law  [is  that] . . .  one  who  . . .  supplies  ...  a  product 
in  a  defective  condition  which  is  unreasonably  dangerous  to  the  user  ...  is 
strictly  liable  for  all  harm  . . .  [resulting  from]  the  defect  while  the  product  is 
being  used  for  its  intended  purpose. 
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"By  being  'unreasonably  dangerous'  to  the  user,  as  that  term  is  used  above, 
means  that  the  product  must  be  shown  to  be  dangerous  to  an  extent  beyond 
that  which  would  be  contemplated  by  the  ordinary  consumer  who  purchases  it, 
with  the  ordinary  knowledge  common  to  the  community  as  to  its  char- 
acteristics. 

"In  summary  of  this  instruction,  you  may  find  the  defendant  liable  to  the 
plaintiff  in  this  lawsuit  if  you  find  from  the  evidence  the  following  facts  to  exist: 

1.  That  the  defendant  Nelson  Sales  Co.,  Inc.,  supplied  the  underwear  which 
was  ultimately  worn  by  the  plaintiff  at  the  time  of  his  accident  and  that  such 
underwear  contained  a  defect  which  made  the  product  unreasonably  dangerous 
to  the  user; 

2.  That  such  defect  existed  in  the  product  at  the  time  it  left  the  defendant's 
control;  and 

3.  That  such  product  was  the  cause  of  damages  to  the  plaintiff.  In  this 
connection,  you  are  instructed  that  the  mere  possibility  that  it  might  have 
caused  the  injury  is  not  enough."  85"14 

Oregon. 

The  law  imputes  to  a  manufacturer  [supplier]  knowledge  of  the  harmful 
character  of  his  product  whether  he  actually  knows  of  it  or  not.  He  is  presumed 
to  know  of  the  harmful  characteristics  of  that  which  he  makes  [supplies], 
Therefore,  a  product  is  dangerously  defective  if  it  is  so  harmful  to  persons  [or 
property]  that  a  reasonable  prudent  manufacturer  [supplier]  with  this  knowl- 
edge would  not  have  placed  it  on  the  market.85 15 

^Keen  v.  Dominick's  Finer  Foods,  Inc.,  49  85<11  Eaton  Corp.  v.  Wright,  —  Md  — ,  375 

DlAppSd  480,   7  IHDec  341,   364  NE2d  502  A2d  1122  (1977). 

(1977).  85-12  Smith  v.  Ariens  Co.,  78  Mass  1857,  377 

8518  South  Main,  Inc.  v.  Magic  Fingers,  Inc.,  NE2d  954  (1978). 

49  niAppSd  724,  7  IllDec  444,  364  NE2d  605  85'13  Hill  v.  Harbor  Steel  &  Supply  Corp.,  374 

(1977).  Mich  194,  132  NW2d  54  (1965). 

M-9  FruehaufTrailer  Division  v.  Thornton,  —  85-14  Spencer  v.  Nelson  Sales  Co.,  620  P2d  477 

Ind  — ,  366  NE2d  21  (1977).  (OklApp  1980). 

86<1°  Ashley  v.  Nissan  Motor  Corp.  in  U.S.A.  85-15  Johnson  v.  Clark  Equipment  Co.,  —  Or 

(LaApp),  321  So2d  868  (1975).  — ,  547  P2d  132  (1976). 

CHAPTER  136 

NOTICE 

Section 

2350.  —  Actual  and  constructive. 

§  2350.    —  Actual  and  constructive. 
Connecticut. 

The  following  instruction  on  the  duty  owed  to  children  known  to  be  tres- 
passing, by  an  independent  contractor  was  held  to  be  proper. 

"One  who,  on  behalf  of  the  possessor  or  owner  or  occupier  of  land,  erects  a 
structure  or  creates  any  other  condition  on  the  land  is  subject  to  the  same 
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liability,  and  owes  the  same  duty  to  others,  as  the  possessor.  Under  this  prin- 
ciple, the  defendants,  who  create  a  condition  on  the  land,  owe  no  duty  of  care 
to  any  trespasser  to  safeguard  him  from  injury.  But  if  the  defendant  had  notice 
of  children  in  the  area,  then  they  are  held  to  a  different,  higher  standard  of 
care,  and  are  bound  to  exercise  that  degree  of  care  that  a  reasonably  prudent 
person  would  exercise  in  dealing  with  the  possibility  of  a  child  of  the  plaintiff's 
age  being  on  the  property." 1-1 

Maryland. 

*  *  *  The  question  is,  one,  whether  or  not  under  the  circumstances  that  you 
find  from  the  evidence  existed,  that  knowledge  of  any  other  kind  of  acts  or 
conduct  on  the  part  of  the  students  occurring  prior  to  this,  whether  the  school 
authorities  were  on  notice  that  there  was  a  general  field  of  danger  and  they 
should  have  anticipated  it. 

And  in  your  deliberations  I  think  it  would  be  best  to  consider  that  first.  If  you 
conclude  that  under  the  circumstances  that  a  reasonable  and  prudent  prin- 
cipal, and  reasonable  and  prudent  authorities,  teachers,  employees  of  the 
Board  of  Education  were  not  on  notice  of  the  existence  of  a  general  field  of 
danger  under  those  circumstances,  that  ends  it.  Your  verdict  would  have  to  be 
for  the  defendants,  because  it  was  necessary  that  you  be  convinced  by  a  fair 
preponderance  of  the  evidence  that  they  were  on  such  notice,  *  *  *.2-1 

L1Duggan  v.  Esposito,  422  A2d  287  (Conn.  George's  County,  —  Md  — ,  374  A2d  1162 
1980).  (1977). 

2>1  Lunsford  v.   Board  of  Educ.   of  Prince 

CHAPTER  138 

NUISANCES 

Section 

2367.  Abatement. 

§  2367.    Abatement. 
Oregon. 

Defendant's  right  to  kill  the  dogs  in  protecting  his  property  or  in  abating  the 
nuisance  as  I  have  just  described  these  rights  if  such  existed  is  a  right  to  act 
reasonably.  The  question  of  reasonableness  of  the  defendant's  conduct  must  be 
determined  in  light  of  all  of  the  circumstances  which  existed  at  the  time  and 
place  in  question. 

Expressed  another  way,  to  judge  whether  the  defendant's  conduct  was  rea- 
sonable, you  must  determine  whether  he  acted  reasonably  in  light  of  his  cir- 
cumstances in  which  he  acted  and  was  required  to  act  at  the  time  and  place  in 
question.21 

21  White  v.  Maxwell,  —  Or  — ,  547  P2d  117 
(1976). 
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CHAPTER  140 

ORDINANCES 

Section 

2375.  Negligence     based     on     violation     of 
ordinance. 

§  2375.    Negligence  based  on  violation  of  ordinance. 

Arizona. 

You  are  instructed  that  if  you  find  from  the  evidence  that  defendant  violated 
Ordinance  No.  432  of  the  City  of  Prescott,  any  such  violation  of  law  which  you 
may  find  is  of  no  consequence  unless  it  was  a  proximate  cause  of  the  injury  to 
plaintiff,  as  asserted  in  this  cause  of  action. 

In  considering  whether  any  such  violation  of  the  ordinance  was  the  proxi- 
mate cause  of  the  injury  to  plaintiff,  you  may  consider  whether  the  injury  was 
caused  to  a  person  who  was  within  the  class  of  persons  designed  to  be  protected 
by  the  said  ordinance  or  laws  of  the  State  of  Arizona.2  l 

Connecticut. 

In  view  of  the  judicial  admission  made  by  the  defendant  during  the  course 
of  the  trial,  you  are  obliged  to  find  in  this  case  that  the  defendant  did  in  fact 
violate  the  parking  statute  which  I  have  been  discussing,  and  that  such  viola- 
tion constitutes  negligence  in  and  of  itself  on  the  part  of  the  defendant.2'2 

Oklahoma. 

The  violation  of  an  ordinance  is  to  be  deemed  negligence  per  se  if  the  injury 
complained  of  (a)  was  caused  by  the  ordinance's  violation,  (b)  was  of  the  type 
intended  to  be  prevented  by  the  ordinance  and  (c)  the  injured  party  was  one  of 
the  class  meant  to  be  protected  by  the  ordinance.2'3 

2-1  Rogers  v.  Mountain  States  Tel.  &  Tel.  Co.,      A2d  510  (1972). 

100  Ariz  154,  412  P2d  272  (1966).  2-3  Boyles  v.  Okla.  Natural  Gas  Co.,  619  P2d 

2-2  Busko  v.  DeFilippo,  162  Conn  462,  294      613  (Okla  1980). 

CHAPTER  141 

PARENT  AND  CHILD 

Section 

2386.  Emancipation  of  child. 

2388.  Abuse  of  children. 

2389.  Right  to  punish. 

§  2386.    Emancipation  of  chad. 
Washington. 

You  are  instructed  that  the  emancipation  of  a  minor  will  not  be  presumed, 
but  must  be  proved,  and  that  the  burden  of  proof  is  on  the  defendants. 
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Emancipation  must  be  proved  by  evidence  that  is  clear,  cogent,  and 
convincing.  This  is  a  higher  degree  of  proof  than  is  required  on  the  other  issues 
in  the  case.  The  words  "clear,  cogent,  and  convincing"  mean  something  more 
than  a  mere  preponderance  of  the  evidence.18 1 

18a  Holmes  v.  Raffo,  60  Wash2d  421,  374  P2d 
536  (1962). 

§  2388.    Abuse  of  children. 
South  Dakota. 

The  court  instructs  the  jury  that  the  statutes  of  this  state  provide  that  the 
father  and  mother  of  a  legitimate,  unmarried,  minor  child  are  equally  entitled 
to  its  custody.  The  statutes  of  this  state  further  provide  that  it  is  unlawful  for 
any  person  to  unnecessarily  expose,  cruelly  punish,  or  wilfully  neglect  such 
child,  or  deprive  such  child  of  the  necessary  food  or  medical  care;  and  any 
person  violating  this  statute  as  to  abuse  of  children  is  guilty  of  a  misdemeanor 
involving  moral  turpitude.20 

20  State  v.  Zobel,  81  SD  260,  134  NW2d  101 
(1965). 

§  2389.    Right  to  punish. 
Minnesota. 

Whether  or  not  the  relationship  of  parent  and  child  existed  between  defen- 
dant and  J.  N.,  is  a  fact  for  you  jurors  to  determine  from  the  evidence.  If  you 
find  that  defendant  received  J.  N.  into  the  family,  and  treated  the  child  as  a 
member  of  the  family,  then  defendant  would  be  considered  in  law  a  parent,  and 
his  use  of  force  or  violence  toward  the  child  would  be  lawful  when  used  in  a 
reasonable  and  moderate  manner,  in  the  exercise  of  lawful  authority  to 
restrain  or  correct  the  child.  Force  or  violence  used  by  a  parent  in  a  reasonable 
and  moderate  manner,  and  in  the  exercise  of  lawful  authority  to  restrain  or 
correct  the  child,  would  not  be  an  assault  in  any  degree.21 

21  State  v.  Weber,  272  Minn  243,  137  NW2d 
527  (1965). 

CHAPTER  142 

PARTNERSHIP 

Section 

2391.  Elements. 

2402.  Contracts  signed  by  one  partner. 
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§  2391.    Elements. 

Texas. 

By  the  term  "partnership"  is  meant  a  relationship  between  two  or  more 
persons  where  there  is  a  common  enterprise  and  a  community  of  interest 
therein,  a  prosecution  of  the  common  enterprise  for  the  joint  benefit  of  the 
parties,  and  a  right  of  each  of  the  parties  to  participate  to  some  extent  in  the 
profits  as  such  and  in  obligation  of  each  of  the  parties  to  bear  some  portion  of 
the  losses,  if  any,  sustained  in  the  business.8'1 

^Cavazos   v.    Cavazos    (TexCivApp),    339 
SW2d  224  (1960). 

§  2402.    Contracts  signed  by  one  partner. 

Missouri. 

Your  verdict  must  be  for  the  defendant  if  you  believe:  First,  C.  M.  D.  entered 
into  the  Franchise  Development  Fee  Agreement  with  E.  C.  K.  Chivers  & 
Associates,  Inc.,  dated  March  29,  1968,  and  the  Franchise  Agreement  with 
defendant  and  E.  C.  K.  Chivers  &  Associates,  Inc.,  dated  May  3,  1968,  and 
Second,  C.  M.  D.'s  entry  into  said  Franchise  Development  Fee  Agreement  and 
said  Franchise  Agreement  were  acts  within  the  scope  of  his  partnership  busi- 
ness with  D.  S.  H.,  and  Third,  D.  S.  H.'s  check  in  the  amount  of  $5,000  was 
delivered  to  E.  C.  K.  Chivers  pursuant  to  said  Franchise  Development  Fee 
Agreement  and  said  Franchise  Agreement.23'1 

2311  Restaurant  Indus.,   Inc.  v.   Lum's  Inc. 
(MoApp),  495  SW2d  668  (1973). 

CHAPTER  143 

PATENTS  AND  INVENTIONS 

Section 

2413.  Originality  of  invention  —  Mechanical 
skills  distinguished. 

§  2413.    Originality  of  invention  —  Mechanical  skills  distinguished. 
Federal. 

You  are  instructed  that  a  trade  secret  may  be  a  device  or  process  which  is 
patentable,  but  it  need  not  be  that.  It  may  be  a  device  or  process  which  is  clearly 
anticipated  in  the  prior  art  or  one  which  is  merely  a  mechanical  improvement 
that  a  good  mechanic  can  make.  Matters  of  general  knowledge  in  an  industry 
cannot  be  taken  by  one  person  as  a  trade  secret,  nor  as  a  simple  and  obvious 
change  in  an  existing  device  or  process  entitled  to  protection  as  a  trade  secret. 
There  must  be  some  improvement  which  gives  the  one  using  the  device  or 
process  an  opportunity  to  obtain  an  advantage  over  competitors  who  do  not 
know  of  the  device  or  process  or  uses.5'1 
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5A  Sikes  v.  McGraw-Edison  Co  ,  665  F2d  731 
(5th  Cir.  1982). 

CHAPTER  144 

PAYMENT 

Section 

2432.  Burden  of  proof  concerning  payment. 

§  2432.    Burden  of  proof  concerning  payment. 

Mississippi. 

The  court  instructs  the  jury  that  payment  is  an  affirmative  defense  and 
where  defendant  pleads  payment,  the  burden  of  proof  is  on  the  defendant  to 
prove  payment.12 

12  Philley  v.  Toler,  239  Miss  347, 123  S2d  223 
(1960). 

CHAPTER  146 
PHYSICIANS  AND  SURGEONS 

Section  Section 

2442   Care  and  skill  to  be  exercised  by  physi-  2455.  Evidence  to  establish  malpractice. 

cian  or  surgeon.  2456.  Expert  testimony. 

2446.  Effect  of  incorrect  diagnosis.  2457.  Damages  for  malpractice. 

2450A.  Informed  consent.  2458.  Joint  and  several  liability  of  physicians 
2451.  Proximate  cause.  generally. 

2453.  Matters  to  be  proved  in  action  for  mal-  2459.  Physician      acting      as      independent 

practice.  contractor. 

2454.  Burden  of  proof. 

§  2442.    Care  and  skill  to  be  exercised  by  physician  or  surgeon. 
California. 

You  are  instructed  that  this  is  an  action  for  damages  for- alleged  malpractice; 
or,  in  other  words,  one  predicated  upon  a  claim  of  want  of  skill  or  negligence 
upon  the  part  of  the  defendant,  D.  C.  Before  the  plaintiff  can  recover  in  such 
an  action,  it  must  be  proved  to  you  by  a  preponderance  of  the  evidence  that  the 
defendant,  D.  C.,  in  the  care  and  treatment  of  J.  B.?  either  did  something,  some 
particular  thing  or  things  that  physicians  and  surgeons  of  ordinary  skill,  care 
and  diligence,  engaged  in  the  same  kind  of  work  or  specialty  would  not  have 
done  under  like  or  similar  conditions  or  circumstances;  or  that  the  defendant 
did  some  particular  thing  or  things  in  a  manner  that  such  physicians  and 
surgeons  of  ordinary  skill,  care  and  diligence  would  not  have  done  under  like 
or  similar  circumstances  or  conditions;  or  that  the  defendant  failed  or  omitted 
to  do  some  particular  thing  or  things  that  such  physicians  or  surgeons  of 
ordinary  care,  skill  and  diligence  practicing  in  the  same  community  or  vicinity 
would  have  done  under  the  same  or  similar  circumstances,  and  that  said  affir- 
mative or  negative  conduct  was  a  proximate  cause  of  the  patient's  death. 
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To  aid  you  in  finding  on  the  issue  whether  defendant  was  guilty  of  malprac- 
tice, you  should  have  in  mind  a  few  discriminations.  The  law  does  not  require 
a  physician  and  surgeon  perfection,  nor  prophetic  insight,  nor  infallible  judg- 
ment; nor  does  it  condemn  him  simply  because  his  efforts  prove  unsuccessful. 
The  difficulties  and  uncertainties  in  the  practice  of  medicine  and  surgery,  the 
unpredictable  variations  in  response  to  treatment  are  such  that  no  practitioner 
can  guarantee  results. 

Where  there  is  more  than  one  recognized  method  of  diagnosis  or  treatment, 
and  no  one  of  them  is  used  exclusively  and  uniformly  by  all  practitioners  of 
good  standing,  it  is  not  negligence  for  a  physician  and  surgeon  if,  in  exercising 
his  best  judgment,  he  selects  one  of  the  approved  methods,  which  later  turns 
out  to  be  a  wrong  selection  or  one  not  favored  by  certain  other  practitioners. 

In  short,  it  is  quite  possible  for  a  physician  and  surgeon  to  err  in  judgment, 
or  to  be  unsuccessful  in  his  treatment,  or  to  disagree  with  others  of  his 
profession,  without  being  negligent. 


You  are  instructed  that  it  is  not  negligence  to  fail  to  foresee  and  guard  or 
provide  against,  or  take  precautionary  measures  to  prevent  accidents  or 
injuries  or  death  resulting  from  a  peculiar,  unusual,  and  unexpected 
occurrence  which  could  not  have  been  reasonably  anticipated.6'1 

In  a  medical  malpractice  case,  if  standard  medical  practice  permits  physi- 
cians to  confer  upon  nurses  in  certain  medical  situations  the  exercise  of  inde- 
pendent judgment,  nurses  in  those  situations  must  be  accorded  the  potential 
benefits  to  be  derived  from  standard  jury  instructions  concerning  errors  in 
judgment  by  physicians  and  selection  by  physicians  of  alternative  methods  of 
treatment  if  such  methods  are  available.  To  hold  otherwise  would  impose  upon 
nurses  a  standard  of  care  exceeding  that  applicable  to  the  medical  profession, 
hardly  a  fair  result.6'2 

The  standard  error  in  judgment  instruction,  which  tells  the  jury  that  an 
error  in  medical  judgment  is  not  considered  in  a  vacuum  but  must  be  weighed 
in  terms  of  the  professional  standard  of  care,  is  appropriate  in  a  medical  mal- 
practice case.6'3 

If  the  evidence  in  a  medical  malpractice  case  established  that  the  failure  of 
a  nurse  to  consult  the  attending  physician  under  the  circumstances  presented 
in  the  case  at  bench  was  not  in  accord  with  the  standard  of  care  of  the  nursing 
profession,  plaintiffs  could  have  requested  an  instruction  concerning  the  duty 
to  refer  to  a  specialist.  The  failure  of  the  trial  court  to  modify  this  standard 
instruction  to  make  it  applicable,  or  to  develop  its  own  instruction  on  this  point, 
is  no  ground  of  error  in  the  absence  of  a  party's  request  for  such  an  instruc- 
tion.6'4 

Indiana. 

*  *  *  The  instruction  informed  the  jury  that  a  physician  is  not  bound  to  use 
one  particular  method  of  treating  a  patient  when  more  than  one  method  is 
recognized  by  the  profession.  This  is  a  correct  statement  of  the  law.9'1 
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Maryland. 

To  prove  something  by  the  preponderance  of  the  evidence  means  to  prove  it 
by  the  greater  weight  of  the  evidence.  It  means  to  prove  that  something  is  more 
likely  true  than  not  true.  In  other  words,  greater  weight  of  the  evidence  means 
such  evidence  as  when  considered  and  compared  with  that  opposed  to  it  has 
more  convincing  force  and  produces  in  your  minds  a  belief  that  what  the 
plaintiff  is  seeking  to  prove  is  more  likely  true  than  not  true. 


Also,  the  trial  judge  discussed  the  standard  upon  which  the  jury  should 
evaluate  the  appellee's  conduct  as  being:  "That  degree  of  care  and  skill  which 
is  expected  of  a  reasonably  competent  physician  [and  hospital]  in  the  same 
class  to  which  he  belongs,  acting  in  the  same  or  similar  circumstances." 

You  are  instructed  that  the  law  presumes,  in  the  absence  of  evidence  to  the 
contrary,  that  a  physician  and  a  hospital  has  [sic]  performed  their  respective 
duties  with  the  required  degree  of  care  and  skill.  So  that  the  plaintiffs  must 
prove  by  the  "greater  weight  of  the  evidence  that  the  defendants  failed  to 
exercise  such  care  and  skill  as  was  required.12'1 

Massachusetts. 

Dr.  H.  cannot  be  held  responsible  for  the  negligence  or  lack  of  skill  of  other 
doctors  in  this  case,  if  there  was  negligence  of  such  others,  even  though  you  find 
that  they  were  somewhat  under  his  direction  or  control.  For  example,  if  you 
find  that  the  actual  scalpel  work  on  Mrs.  B.'s  arm  was  done  by  Dr.  D.,  and  that 
he  cut  one  nerve  and  injured  another  because  of  any  lack  of  skill  or  negligence 
on  his  part,  those  facts  alone  would  not  make  Dr.  H.  liable,  if  you  find  it  was 
good  practice  in  Worcester  in  July,  1963,  to  permit  house  doctors  to  do 
cutdowns,  and  if  Dr.  H.  honestly  believed  that  Dr.  D.  had  the  skill  to  do  the 
work.13-1 

Michigan. 

The  instruction  that:  "No  medical  practitioner  can  be  required  to  guarantee 
results"  should  not  be  given  in  a  medical  malpractice  action  unless  the  trial 
court  relates  that  charge  to  the  pleadings  and  the  evidence  and  applies  it  to  the 
particular  circumstances  of  the  lawsuit.  Thus  for  example,  that  charge  was 
proper  when  contained  in  the  following  instruction: 

"I  shall  give  you  the  definition  of  some  important  legal  terms  which  I  shall 
use  later  in  describing  the  claims  of  the  parties  and  in  telling  us  what  they 
must  prove.  Please  listen  carefully  to  the  definitions  so  you  will  understand  the 
terms  when  they  are  used  later. 

"When  I  use  the  words  'proximate  cause,'  I  mean  first  that  there  must  have 
been  a  connection  between  that  conduct  of  the  Defendant  which  the  Plaintiff 
claims  was  negligent  and  the  injury  complained  of  by  the  Plaintiff;  and  second, 
that  the  occurrence  which  is  claimed  to  have  produced  that  injury  was  a  nat- 
ural and  probable  result  of  such  conduct  of  the  defendant. 
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<(No  medical  practitioner  can  be  required  to  guarantee  results. 

"Negligence  as  applied  to  a  professional,  in  this  case  a  general  surgeon,  is 
called  malpractice  and  is  defined  as  a  breach  of  the  professional's  legal  duty. 

"In  an  action  involving  malpractice  the  Plaintiff  has  the  burden  of  proving 
that  in  light  of  the  state  of  art  existing  at  the  time  of  the  alleged  malpractice 
the  Defendant,  if  a  specialist,  failed  to  provide  that  recognized  standard  of 
care  within  that  specialty  as  reasonable  [sic]  applied  in  light  of  the  facilities 
available  in  the  community  or  other  facilities  reasonably  available  under  the 
circumstances,  and  as  a  proximate  result  of  the  Defendant's  failing  to  provide 
that  standard,  the  Plaintiff  suffered  an  injury"  13  2  (emphasis  supplied). 

Oklahoma. 

You  are  further  instructed  that  the  mere  fact  that  a  patient,  following  an 
operation,  does  not  have  a  normal  recovery  within  a  reasonable  time,  or  that 
perfect  or  even  good  results  do  not  obtain  from  said  operation,  does  not,  of  itself 
and  without  proof  of  negligence,  carelessness  and  unskillfulness  on  the  part  of 
the  operating  physician  and  surgeon,  entitle  such  patient  to  recover  damages 
from  such  physician  and  surgeon. 


You  are  further  instructed  that  a  physician  and  surgeon,  in  performing  an 
operation,  is  not  a  warrantor  or  guarantor  of  a  recovery  of  the  patient.  In  this 
connection,  you  are  instructed  that  a  physician  and  surgeon  is  not  responsible 
in  damages  for  mere  want  of  success  in  operating  or  attempting  to  cure  a 
patient,  unless  it  is  shown  that  the  acts  of  the  physician  and  surgeon  resulted 
from  want  of  ordinary  skill  and  learning  such  as  is  ordinarily  possessed  by 
others  of  his  profession,  practicing  the  same  type  of  medicine  or  surgery  in  the 
general  community.  And  in  this  connection  you  are  instructed  that  a  physician 
and  surgeon  is  not  presumed  to  exercise  extraordinary  skill  or  extraordinary 
diligence  and  care  in  performing  a  surgical  operation  and  in  the  care  of  his 
patient  thereafter. 

*    *    * 

You  are  further  instructed  that  a  physician  and  surgeon  is  not  bound  to  use 
any  particular  method  of  treatment  or  surgery  with  his  patient,  and  if  among 
physicians  and  surgeons  of  ordinary  skill  and  learning,  more  than  one  method 
of  treatment  or  surgical  operation  is  recognized  as  proper,  it  is  not  negligence 
or  carelessness  for  a  physician  and  surgeon  in  good  faith  to  adopt  and  use  either 
of  such  methods  of  treatment  or  surgical  operation. 

Before  plaintiff  may  recover  from  the  defendant  she  must  prove  to  your 
satisfaction,  by  a  preponderance  of  the  evidence,  including  expert  medical 
testimony,  and  not  by  mere  guesswork,  surmise  or  suspicion  on  your  part  as 
jurors,  at  least  two  elements,  to  wit: 

1.  That  the  defendant  was  unskillful  or  negligent,  as  alleged  by  plaintiff. 

2.  That  his  lack  of  skill  or  negligence  caused  injury  to  the  plaintiff.20'1 
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Oregon. 

The  law  does  not  require  that  physician  or  surgeon  shall  possess  and  exercise 
the  highest  degree  of  learning  and  skill  in  his  profession,  but  it  requires  that 
he  shall  possess  and  exercise  that  degree  of  skill  and  learning  which  conforms 
to  the  average  or  ordinary  learning  and  skill  in  his  profession  in  the  same  and 
similar  communities.  He  is  required  to  exercise  reasonable  care  and  diligence 
in  the  treatment  of  the  case  which  he  has  under  consideration.  The  law  sets  the 
standards  of  ordinary  care,  that  is  to  say,  the  degree  of  skill  which  is  possessed 
in  practice  and  exercised  by  the  average  practitioner  in  his  profession  in  good 
standing  in  the  same  or  similar  communitites.  He  is  presumed  to  know  and  to 
exercise  the  ordinary  skill  of  his  profession,  and  if  a  physician  exercises  that 
degree  of  skill  in  the  treatment  of  a  patient,  he  is  not  responsible  for  failure  or 
success.  He  must  use  his  best  judgment.  He  must  use  diligence.  He  must  use 
skill  according  to  the  standards  I  have  given  you,  but  if  he  has  conformed  to 
the  standards  of  the  law  in  that  respect,  he  is  not  responsible  for  failure  or 
success.  By  that  standard  you  will  measure  the  responsibility  of  the  defendants 
in  this  case.22'1 

Wisconsin. 

If  you  find  that  plaintiff  F.'s  external  sphincter  was  injured  during  either  the 
first  or  second  operations,  and  you  further  find  from  expert  medical  testimony 
in  this  case  that  this  injury  to  the  sphincter  is  of  a  kind  that  does  not  ordinarily 
occur  if  a  surgeon  exercises  proper  care  and  skill,  then  you  may  infer  from  the 
fact  of  such  injury  to  the  sphincter  that  Dr.  S.  failed  to  exercise  that  degree  of 
care  and  skill  which  surgeons  who  practice  in  the  city  of  Waukesha  or  vicinity 
usually  exercise,  unless  Dr.  S.  has  offered  an  explanation  for  the  injury  to  the 
sphincter  which  satisfies  you  that  such  injury  did  not  occur  through  any  failure 
on  his  part  to  exercise  due  care  and  skill.25"1 

6>1  Black  v.  Caruso,  187  CalApp2d  195,  9  (1977). 

CalRptr  634  (1960).  1S-1  Barrette  v.  Eight,  253  Mass  268,  230 

6-2Fraijo  v.  Hartland  Hospital,  160  CalRptr  NE2d  808  (1967). 

246  (CalApp  1979).  13-2  Cleveland  v.  Rizzo,  99  MichApp  682,  298 

6-3Fraijo  v.  Hartland  Hospital,  160  CalRptr  NW2d  617  (1980). 

246  {CalApp  1979).  2<X1  Eckels  v.  Traverse  (Okl),  362  P2d  680 

6<4Fraijo  v.  Hartland  Hospital,  160  CalRptr  (1961). 

246  (CalApp  1979).  22'1  Sprinkle  v.  Lemley,  243  Or  521,  414  P2d 

9a  Joy  v.  Chau,  —  IndApp  — ,  —  IndDec  — ,  797  (1966). 

377  NE2d  670  (1978).  a5-1  Fehrman  v.  Smirl,  20  Wis2d  1, 121  NW2d 

^  Riffey  v.  Tender,  —  Md  — ,  375  A2d  1138  255  (1963). 

§  2446.    Effect  of  incorrect  diagnosis. 
California. 

In  a  medical  malpractice  case,  if  standard  medical  practice  permits  physi- 
cians to  confer  upon  nurses  in  certain  medical  situations  the  exercise  of  inde- 
pendent judgment,  nurses  in  those  situations  must  be  accorded  the  potential 
benefits  to  be  derived  from  standard  jury  instructions  concerning  errors  in 
judgment  by  physicians  and  selection  by  physicians  of  alternative  methods  of 
treatment  if  such  methods  are  available.  To  hold  otherwise  would  impose  upon 
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nurses  a  standard  of  care  exceeding  that  applicable  to  the  medical  profession, 
hardly  a  fair  result.33-1 

The  standard  error  in  judgment  instruction,  which  tells  the  jury  that  an 
error  in  medical  judgment  is  not  considered  in  a  vacuum  but  must  be  weighed 
in  terms  of  the  professional  standard  of  care,  is  appropriate  in  a  medical  mal- 
practice case.33-2 

If  the  evidence  in  a  medical  malpractice  case  established  that  the  failure  of 
a  nurse  to  consult  the  attending  physician  under  the  circumstances  presented 
in  the  case  at  bench  was  not  in  accord  with  the  standard  of  care  of  the  nursing 
profession,  plaintiffs  could  have  requested  an  instruction  concerning  the  duty 
to  refer  to  a  specialist.  The  failure  of  the  trial  court  to  modify  this  standard 
instruction  to  make  it  applicable,  or  to  develop  its  own  instruction  on  this  point, 
is  no  ground  of  error  in  the  absence  of  a  party's  request  for  such  an  instruc- 
tion.33-3 

^  Fraijo  v.  Hartland  Hospital,  160  CalRptr      246  (CalApp  1979). 

246  (CalApp  1979).  33-3  Fraijo  v.  Hartland  Hospital,  160  CalRptr 

s3-2  Fraijo  v.  Hartland  Hospital,  160  CalRptr      246  (CalApp  1979). 

§  2450A.    Informed  consent. 
Indiana. 

The  doctrine  of  informed  consent  appears  to  have  had  its  origins  in  the  tort 
of  battery,  as  the  lack  of  sufficient  information  upon  which  to  make  an  intelli- 
gent decision  vitiates  any  consent  given  by  the  patient.  However,  *  *  *  the 
theory  of  informed  consent  has  shifted  to  a  breach  of  duty  owed  by  a  physician 
to  his  patient,  i.e.,  negligence.  It  is  clear  that  Indiana  must  recognize  the  duty 
of  a  physician  to  make  a  reasonable  disclosure  of  material  facts  relevant  to  the 
decision  which  the  patient  is  requested  to  make.  The  duty  arises  from  the 
relationship  between  the  doctor  and  patient  and  is  imposed  as  a  matter  of  law, 
as  are  most  legal  duties.41-1 

41>1  Joy  v.  Chau,  —  IndApp  — ,  —  IndDec  — , 
377  NE2d  670  (1978). 

§  2451.    Proximate  cause. 
Michigan. 

The  instruction  that:  "No  medical  practitioner  can  be  required  to  guarantee 
results"  should  not  be  given  in  a  medical  malpractice  action  unless  the  trial 
court  relates  that  charge  to  the  pleadings  and  the  evidence  and  applies  it  to  the 
particular  circumstances  of  the  lawsuit.  Thus,  for  example,  that  charge  was 
proper  when  contained  in  the  following  instruction: 

"I  shall  give  you  the  definition  of  some  important  legal  terms  which  I  shall 
use  later  in  describing  the  claims  of  the  parties  and  in  telling  us  what  they 
must  prove.  Please  listen  carefully  to  the  definitions  so  you  will  understand  the 
terms  when  they  are  used  later. 
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"When  I  use  the  word  'proximate  cause,'  I  mean  first  that  there  must  have 
been  a  connection  between  that  conduct  of  the  Defendant  which  the  Plaintiff 
claims  was  negligent  and  the  injury  complained  of  by  the  Plaintiff;  and  second, 
that  the  occurrence  which  is  claimed  to  have  produced  that  injury  was  a  nat- 
ural and  probable  result  of  such  conduct  of  the  defendant. 

"JV0  medical  practitioner  can  be  required  to  guarantee  results. 

"Negligence  as  applied  to  a  professional,  in  this  case  a  general  surgeon,  is 
called  malpractice  and  is  defined  as  a  breach  of  the  professional's  legal  duty. 

"In  an  action  involving  malpractice  the  Plaintiff  has  the  burden  of  proving 
that  in  light  of  the  state  of  art  existing  at  the  time  of  the  alleged  malpractice 
that  the  Defendant,  if  a  specialist,  failed  to  provide  that  recognized  standard 
of  care  within  that  specialty  as  reasonable  [sic]  applied  in  light  of  the  facilities 
available  in  the  community  or  other  facilities  reasonably  available  under  the 
circumstances,  and  as  a  proximate  result  of  the  Defendant's  failing  to  provide 
that  standard,  the  Plaintiff  suffered  an  injury"42-1  (emphasis  supplied). 

Pennsylvania. 

Proximate  cause  can  be  shown  by  the  plaintiff  establishing  to  a  reasonable 
degree  of  medical  certainty  that  a  defendant's  conduct  increased  the  risk  that 
the  harm  actually  sustained  by  the  plaintiff  would  occur.  It  is  not  necessary  to 
establish  proximate  cause  that  the  plaintiff  negate  every  other  possible 
explanation  but  for  the  defendant's  negligence.42'2 

Tennessee. 

[R]emote  contributory  negligence  is  negligence  that's  too  far  removed  either 
as  to  time,  place  or  causative  force  to  be  a  proximate  cause  of  an  injury.  If  you 
find  the  plaintiffs  guilty  of  that  type  of  remote  contributory  negligence,  then 
in  the  determination  of  their  damages,  you  must  reduce  the  amount  of  the 
verdict  you  would  otherwise  award  them  in  accordance  with  their  own 
contribution  to  their  own  injuries,  considering  each  plaintiff  separately  in  that 
regard. 

If  you  find  contributory  negligence,  then  you  have  the  question  was  it  a 
proximate  cause  or  was  it  a  remote  cause  of  the  injuries?  The  proximate  cause 
is  that  which  in  a  natural  and  continuous  sequence  unbroken  by  any  new  cause 
produces  the  injury  either  by  itself  or  together  with  other  negligence.  There  can 
be  more  than  one  proximate  cause.  The  other  definition,  negligence  that  is  a 
substantial  factor  in  producing  or  failing  to  prevent  the  injury.  Then  you  would 
find  for  the  defendant. 

If  you  find  it  was  too  remote,  negligence  existed  but  is  too  remote  to  be  a 
proximate  cause,  too  unconnected  in  causative  force  for  you  to  call  it  a  proxi- 
mate cause,  then  there  would  not  be  a  defense,  but  you  would  reduce  the  verdict 
you  would  otherwise  give  the  plaintiffs  in  accordance  with  their  contribution 
to  their  own  injury,  the  remote  negligence.42  3 

42>1  Cleveland  v.  Rizzo,  99  MdApp  682,  298  42-2  Gross  v.  Nashville  Gas  Co.,  608  SW2d  860 
NW2d  617  (1980).  (TennApp  1980). 
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42-3  Gradel  v.  Inouye,  421  A2d  674  (Pa  1980). 

§  2453.    Matters  to  be  proved  in  action  for  malpractice. 
California. 

The  legal  liability  *  *  *  of  defendant  *  *  *  depends  upon  whether  or  not  any 
professional  negligence  on  his  part  was  a  proximate  cause  of  injury  and  damage 
to  plaintiff.  Professional  negligence  *  *  *  of  others  not  now  parties  to  this  action 
is  not  imputable  as  such  to  this  defendant.  However,  in  determining  whether 
or  not  [he]  *  *  *  was  himself  guilty  of  professional  negligence  you  shall  consider 
his  conduct  as  operating  surgeon  in  light  of  all  of  the  evidence  bearing  upon 
the  subject  including  *  *  *  his  knowledge  of  the  professional  qualifications  and 
professional  conduct  of  all  others  participating  in  the  diagnosis,  care  and 
treatment  *  *  *.47-1 

In  a  medical  malpractice  case,  if  standard  medical  practice  permits  physi- 
cians to  confer  upon  nurses  in  certain  medical  situations  the  exercise  of  inde- 
pendent judgment,  nurses  in  those  situations  must  be  accorded  the  potential 
benefits  to  be  derived  from  standard  jury  instructions  concerning  errors  in 
judgment  by  physicians  and  selection  by  physicians  of  alternative  methods  of 
treatment  if  such  methods  are  available.  To  hold  otherwise  would  impose  upon 
nurses  a  standard  of  care  exceeding  that  applicable  to  the  medical  profession, 
hardly  a  fair  result.47-2 

The  standard  error  in  judgment  instruction,  which  tells  the  jury  that  an 
error  in  medical  judgment  is  not  considered  in  a  vacuum  but  must  be  weighed 
in  terms  of  the  professional  standard  of  care,  is  appropriate  in  a  medical  mal- 
practice case.47'3 

If  the  evidence  in  a  medical  malpractice  case  established  that  the  failure  of 
a  nurse  to  consult  the  attending  physician  under  the  circumstances  presented 
in  the  case  at  bench  was  not  in  accord  with  the  standard  of  care  of  the  nursing 
profession,  plaintiffs  could  have  requested  an  instruction  concerning  the  duty 
to  refer  to  a  specialist.  The  failure  of  the  trial  court  to  modify  this  standard 
instruction  to  make  it  applicable,  or  to  develop  its  own  instruction  on  this  point, 
is  no  ground  of  error  in  the  absence  of  a  party's  request  for  such  an  instruc- 
tion.47-4 

Michigan. 

The  instruction  that:  "No  medical  practitioner  can  be  required  to  guarantee 
results"  should  not  be  given  in  a  medical  malpractice  action  unless  the  trial 
court  relates  that  charge  to  the  pleadings  and  the  evidence  and  applies  it  to  the 
particular  circumstances  of  the  lawsuit.  Thus,  for  example,  that  charge  was 
proper  when  contained  in  the  following  instruction: 

"I  shall  give  you  the  definition  of  some  important  legal  terms  which  I  shall 
use  later  in  describing  the  claims  of  the  parties  and  in  telling  us  what  they 
must  prove.  Please  listen  carefully  to  the  definitions  so  you  will  understand  the 
terms  when  they  are  used  later, 

"When  I  use  the  words  'proximate  cause/  I  mean  first  that  there  must  have 
been  a  connection  between  that  conduct  of  the  Defendant  which  the  Plaintiff 


§  2454  INSTRUCTIONS—CIVIL  ACTIONS  122 

claims  was  negligent  and  the  injury  complained  of  by  the  Plaintiff;  and  second, 
that  the  occurrence  which  is  claimed  to  have  produced  that  injury  was  a  nat- 
ural and  probable  result  of  such  conduct  of  the  defendant. 

"No  medical  practitioner  can  be  required  to  guarantee  results. 

"Negligence  as  applied  to  a  professional,  in  this  case  a  general  surgeon,  is 
called  malpractice  and  is  defined  as  a  breach  of  the  professional's  legal  duty. 

"In  an  action  involving  malpractice  the  Plaintiff  has  the  burden  of  proving 
that  in  light  of  the  state  of  art  existing  at  the  time  of  the  alleged  malpractice 
that  the  Defendant,  if  a  specialist,  failed  to  provide  that  recognized  standard 
of  care  within  that  specialty  as  reasonable  [sic]  applied  in  light  of  the  facilities 
available  in  the  community  or  other  facilities  reasonably  available  under  the 
circumstances,  and  as  a  proximate  result  of  the  Defendant's  failing  to  provide 
that  standard,  the  Plaintiff  suffered  an  injury"  52>1  (emphasis  supplied). 

^Marvulli  v.  Elshire,  27  CalAppSd  180,  246  (CalApp  1979). 

103  CalRptr  461  (1972).  47A  Fraijo  v.  Hartland  Hospital,  160  CalRptr 

47.2  Fraij-0  y  Hartland  Hospital,  160  CalRptr  246  (CalApp  1979). 

246  (CalApp  1979).  52>1  Cleveland  v.  Rizzo,  99  MichApp  682,  298 

^  Fraijo  v.  Hartland  Hospital,  160  CalRptr  NW2d  617  (1980). 

§  2454.    Burden  of  proof. 
California. 

In  a  medical  malpractice  case,  if  standard  medical  practice  permits  physi- 
cians to  confer  upon  nurses  in  certain  medical  situations  the  exercise  of  inde- 
pendent judgment,  nurses  in  those  situations  must  be  accorded  the  potential 
benefits  to  be  derived  from  standard  jury  instructions  concerning  errors  in 
judgment  by  physicians  and  selection  by  physicians  of  alternative  methods  of 
treatment  if  such  methods  are  available.  To  hold  otherwise  would  impose  upon 
nurses  a  standard  of  care  exceeding  that  applicable  to  the  medical  profession, 
hardly  a  fair  result.54'1 

The  standard  error  in  judgment  instruction,  which  tells  the  jury  that  an 
error  in  medical  judgment  is  not  considered  in  a  vacuum  but  must  be  weighed 
in  terms  of  the  professional  standard  of  care,  is  appropriate  in  a  medical  mal- 
practice case.54  2 

If  the  evidence  in  a  medical  malpractice  case  established  that  the  failure  of 
a  nurse  to  consult  the  attending  physician  under  the  circumstances  presented 
in  the  case  at  bench  was  not  in  accord  with  the  standard  of  care  of  the  nursing 
profession,  plaintiffs  could  have  requested  an  instruction  concerning  the  duty 
to  refer  to  a  specialist.  The  failure  of  the  trial  court  to  modify  this  standard 
instruction  to  make  it  applicable,  or  to  develop  its  own  instruction  on  this  point, 
is  no  ground  of  error  in  the  absence  of  a  party's  request  for  such  an  instruc- 
tion.54'3 

Michigan. 

The  instruction  that:  "No  medical  practitioner  can  be  required  to  guarantee 
results"  should  not  be  given  in  a  medical  malpractice  action  unless  the  trial 
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court  relates  that  charge  to  the  pleadings  and  the  evidence  and  applies  it  to  the 
particular  circumstances  of  the  lawsuit.  Thus  for  example,  that  charge  was 
proper  when  contained  in  the  following  instruction: 

"I  shall  give  you  the  definition  of  some  important  legal  terms  which  I  shall 
use  later  in  describing  the  claims  of  the  parties  and  in  telling  us  what  they 
must  prove.  Please  listen  carefully  to  the  definitions  so  you  will  understand  the 
terms  when  they  are  used  later. 

"When  I  use  the  words  'proximate  cause,'  I  mean  first  that  there  must  have 
been  a  connection  between  that  conduct  of  the  Defendant  which  the  Plaintiff 
claims  was  negligent  and  the  injury  complained  of  by  the  Plaintiff;  and  second, 
that  the  occurrence  which  is  claimed  to  have  produced  that  injury  was  a  nat- 
ural and  probable  result  of  such  conduct  of  the  defendant. 

"No  medical  practitioner  can  be  required  to  guarantee  results. 

"Negligence  as  applied  to  a  professional,  in  this  case  a  general  surgeon,  is 
called  malpractice  and  is  defined  as  a  breach  of  the  professional's  legal  duty. 

"In  an  action  involving  malpractice  the  Plaintiff  has  the  burden  of  proving 
that  in  light  of  the  state  of  art  existing  at  the  time  of  the  alleged  malpractice 
that  the  Defendant,  if  a  specialist,  failed  to  provide  that  recognized  standard 
of  care  within  that  specialty  as  reasonable  [sic]  applied  in  light  of  the  facilities 
available  in  the  community  or  other  facilities  reasonably  available  under  the 
circumstances,  and  as  a  proximate  result  of  the  Defendant's  failing  to  provide 
that  standard,  the  Plaintiff  suffered  an  injury"  544  (emphasis  supplied), 

5411  Fraijo  v.  Hartland  Hospital,  160  CalRptr  54-3  Fraijo  v.  Hartland  Hospital,  160  CalRptr 

246  (CalApp  1979).  246  (CalApp  1979). 

M-2  Fraijo  v.  Hartland  Hospital,  160  CalRptr  M-4  Cleveland  v.  Riszo,  99  MichApp  682,  298 

246  (CalApp  1979).  NW2d  617  (1980). 

§  2455.    Evidence  to  establish  malpractice. 
California. 

In  a  medical  malpractice  case,  if  standard  medical  practice  permits  physi- 
cians to  confer  upon  nurses  in  certain  medical  situations  the  exercise  of  inde- 
pendent judgment,  nurses  in  those  situations  must  be  accorded  the  potential 
benefits  to  be  derived  from  standard  jury  instructions  concerning  errors  in 
judgment  by  physicians  and  selection  by  physicians  of  alternative  methods  of 
treatment  if  such  methods  are  available.  To  hold  otherwise  would  impose  upon 
nurses  a  standard  of  care  exceeding  that  applicable  to  the  medical  profession, 
hardly  a  fair  result.56-1 

The  standard  error  in  judgment  instruction,  which  tells  the  jury  that  an 
error  in  medical  judgment  is  not  considered  in  a  vacuum  but  must  be  weighed 
in  terms  of  the  professional  standard  of  care,  is  appropriate  in  a  medical  mal- 
practice case.56'2 

If  the  evidence  in  a  medical  malpractice  case  established  that  the  failure  of 
a  nurse  to  consult  the  attending  physician  under  the  circumstances  presented 
in  the  case  at  bench  was  not  in  accord  with  the  standard  of  care  of  the  nursing 
profession,  plaintiffs  could  have  requested  an  instruction  concerning  the  duty 
to  refer  to  a  specialist.  The  failure  of  the  trial  court  to  modify  this  standard 
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instruction  to  make  it  applicable,  or  to  develop  its  own  instruction  on  this  point, 
is  no  ground  of  error  in  the  absence  of  a  party's  request  for  such  an  instruc- 
tion.56-3 

Michigan. 

The  instruction  that:  "No  medical  practitioner  can  be  required  to  guarantee 
results"  should  not  be  given  in  a  medical  malpractice  action  unless  the  trial 
court  relates  that  charge  to  the  pleadings  and  the  evidence  and  applies  it  to  the 
particular  circumstances  of  the  lawsuit.  Thus  for  example,  that  charge  was 
proper  when  contained  in  the  following  instruction: 

"I  shall  give  you  the  definition  of  some  important  legal  terms  which  I  shall 
use  later  in  describing  the  claims  of  the  parties  and  in  telling  us  what  they 
must  prove.  Please  listen  carefully  to  the  definitions  so  you  will  understand  the 
terms  when  they  are  used  later. 

"When  I  use  the  words  'proximate  cause/  I  mean  first  that  there  must  have 
been  a  connection  between  that  conduct  of  the  Defendant  which  the  Plaintiff 
claims  was  negligent  and  the  injury  complained  of  by  the  Plaintiff;  and  second, 
that  the  occurrence  which  is  claimed  to  have  produced  that  injury  was  a  nat- 
ural and  probable  result  of  such  conduct  of  the  defendant. 

"No  medical  practitioner  can  be  required  to  guarantee  results. 

"Negligence  as  applied  to  a  professional,  in  this  case  a  general  surgeon,  is 
called  malpractice  and  is  defined  as  a  breach  of  the  professional's  legal  duty. 

"In  an  action  involving  malpractice  the  Plaintiff  has  the  burden  of  proving 
that  in  light  of  the  state  of  art  existing  at  the  time  of  the  alleged  malpractice 
that  the  Defendant,  if  a  specialist,  failed  to  provide  that  recognized  standard 
of  care  within  that  specialty  as  reasonable  [sic]  applied  in  light  of  the  facilities 
available  in  the  community  or  other  facilities  reasonably  available  under  the 
circumstances,  and  as  a  proximate  result  of  the  Defendant's  failing  to  provide 
that  standard,  the  Plaintiff  suffered  an  injury"56-4  (emphasis  supplied). 

5641  Fraijo  v.  Hartland  Hospital,  160  CalRptr  56-3  Fraijo  v.  Hartland  Hospital,  160  CalRptr 

246  (CalApp  1979).  246  (CalApp  1979). 

***  Fraijo  v.  Hartland  Hospital,  160  CalRptr  ^  Cleveland  v.  Rizzo,  99  MichApp  682,  298 

(CalApp  1979).  NW2d  617  (1980). 

§  2456.    Expert  testimony. 
Pennsylvania. 

In  order  to  establish  negligence  in  a  medical  malpractice  action,  it  is  not 
necessary  that  a  jury  instruction  instruct  the  jury  that  expert  medical  opinion 
on  causation  must  be  stated  in  unqualified,  absolute,  and  uncategorical  terms. 
Expert  testimony,  in  order  to  establish  negligence  need  only  establish  it  to  a 
"reasonable  degree  of  medical  certainty."57'1 

574  Gradel  v.  Inouye,  421  A2d  674  (Pa  1980). 
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§  2457.     Damages  for  malpractice. 

Pennsylvania. 

In  an  action  for  medical  malpractice,  it  is  proper  for  the  trial  court  judge  to 
instruct  the  jury  as  follows: 

"The  plaintiff  is  entitled  to  recover  damages  for  all  injuries  which  the  defen- 
dant's negligence  was  a  substantial  factor  in  producing  the  harm  even  though 
the  defendant's  negligence  was  not  the  only  factor."  62  l 

62-*  Gradel  v.  Inouye,  421  A2d  674  (Pa  1980). 

§  2458.     Joint  and  several  liability  of  physicians  generally. 
Massachusetts. 

Dr.  H.  cannot  be  held  responsible  for  the  negligence  or  lack  of  skill  of  other 
doctors  in  this  case,  if  there  was  negligence  of  such  others,  even  though  you  find 
that  they  were  somewhat  under  his  direction  or  control.  For  example,  if  you 
find  that  the  actual  scalpel  work  on  Mrs.  B  .'s  arm  was  done  by  Dr.  D.,  and  that 
he  cut  one  nerve  and  injured  another  because  of  any  lack  of  skill  or  negligence 
on  his  part,  those  facts  alone  would  not  make  Dr.  H.  liable,  if  you  find  it  was 
good  practice  in  Worchester  in  July,  1963,  to  permit  house  doctors  to  do 
cutdowns,  and  if  Dr.  H.  honestly  believed  that  Dr.  D.  had  the  skill  to  do  the 
work.65 

Oregon. 

You  are  instructed  that  physicians  who  are  employed  together,  who  diagnose 
and  treat  the  case  together,  without  withdrawal  by  or  discharge  of  either,  are 
both  responsible  if  the  treatment  is  negligent.  I  instruct  you  that  if  you  find 
that  defendants  were  engaged  independently  to  treat  the  plaintiff,  then  neither 
may  be  liable  to  the  plaintiff  for  any  act,  omission  or  decision  or  for  the  negli- 
gence or  lack  of  skill  of  the  other.  Physicians  who  are  engaged  to  treat  the  same 
patient  may  make  such  division  of  service  as  in  their  judgment  circumstances 
may  require  and  in  such  case  each  in  serving  with  the  other  is  held  answerable 
for  his  own  conduct  as  well  as  for  the  \vrongful  acts  or  omissions,  if  any,  of  the 
other  which  he  observes  and  lets  go  o»n  \vithout  objection  or  which  in  the 
exercise  of  reasonable  diligence  under  the  circumstances  he  should  have 
observed,  but  beyond  this  his  liability  does  not  extend  to  include  negligence, 
if  any,  on  the  part  of  the  other.66 

65  Barrette  v.  Hight,  253  Mass  268, 230  KE2d  ^  Sprinkle  v.  Lemley,  243  Or  521,  414  P2d 
808  (1967).  797  (1966);  see  also  §  2334,  supra. 
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Georgia. 

The  defendant  as  of  now  also  has  a  viable  defense  on  the  ground  that  he  is 
an  independent  contractor,  based  on  the  contention  that  his  accepting  of  the 
specimen  in  question  and  subsequent  procedures  with  it  were  not  in  his  role  of 
hospital  employee  but  as  an  independent  contractor  within  the  meaning  of  the 
contract  provisions  allowing  him  extra  work  while  using  the  laboratory  as  to 
which  the  hospital  had  no  claims  for  fees  and  no  liability  for  results.  The  law 
is  clear  that  " . . .  one  may  be  both  a  servant  and  an  independent  contractor 
with  respect  to  his  employer.  For  'a  person  can  be  an  independent  contractor 
in  one  part  of  his  activity  and  an  employee  in  another.'  "  *  *  *  In  his  capacity 
as  a  physician,  the  doctor's  relationship  to  the  hospital  and  patient  is  generally 
that  of  independent  contractor.67 

67  McBroom  v.  Zevallos,  145  GaApp  375,  244 
SE2d  19  (1978). 
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§  2484.     Presumptions;      burden      of      proof;      degree      of      proof; 
preponderance  of  the  evidence  in  general. 

Federal. 

The  charge  of  negligence  may  be  supported  by  direct  evidence,  persuasive 
proof,  specific  acts  of  negligence,  or  by  direct  and  persuasive  proof  of  facts  and 
circumstances  from  which  negligence  may  reasonably  be  inferred.  There  is  no 
burden  on  the  plaintiff  to  prove  the  charge  of  negligence  by  direct  evidence.  The 
proof  of  negligence,  like  the  proof  of  any  other  fact,  may  be  sustained  by 
circumstantial  evidence;  that  is,  evidence  of  related  facts  and  circumstances 
sufficiently  persuasive  to  support  a  reasonably  probable  inference  that  a  defen- 
dant was  guilty  of  negligence.  Such  evidence,  although  it  may  lack  equality 
and  absolute  certainty,  may  be  considered  by  you  in  your  determination  of  the 
issues  raised  by  the  defendant's  denial  of  negligence.20  I 

Alabama. 

The  court  charges  the  jury  that  if  after  a  full  and  fair  consideration  of  all  the 
evidence  in  this  case,  there  is  any  member  of  the  jury  who  is  not  reasonably 
satisfied  from  the  evidence  that  the  plaintiff  is  entitled  to  recover  a  verdict 
against  the  defendant,  then,  in  such  event,  you  cannot  return  a  verdict  in  favor 
of  plaintiff  and  against  the  defendant,  Mr.  B.25 ~l 

Alaska. 

I  instruct  you  that,  in  order  to  warrant  recovery,  the  plaintiff  has  the  burden 
of  proving  every  element  necessary  to  constitute  the  contract  of  service  and  his 
wrongful  discharge.  That  is  to  say,  the  employee  must  submit  evidence  that  he 
had  a  contract;  that  he  was  performing  it;  that  he  was  ready,  willing  and  able 
to  complete  the  contract  but  was  precluded  from  doing  so  by  premature 
(wrongful)  cancellation  of  his  contract.  In  this  case,  it  is  conceded  that  the 
plaintiff  has  a  three-year  contract  and  he  was  discharged  after  two  years.  On 
the  other  hand  the  defendant  has  the  burden  of  proving  by  a  preponderance  of 
the  evidence  justification  for  the  discharge.  The  law  will  not  assume  that  an 
employee  has  been  derelict  in  his  duty  from  the  fact  that  he  has  been  dis- 
charged; and  when  such  an  employee  is  a  school  superintendent  claiming 
damages  for  a  wrongful  discharge,  the  burden  rests  upon  the  employer  to  prove 
substantial  noncompliance  with  the  school  laws  of  the  state,  the  regulations  or 
bylaws  of  the  state  department  of  education,  or  the  bylaws  of  the  district,  that 
is,  the  Skagway  Board  policy  manual.  Whether  defendants  have  met  that 
burden  is  for  you,  alone,  to  decide.25-2 

California. 

You  are  instructed  that  plaintiffs  do  not  have  to  prove  their  case  to  a  moral 
certainty  or  beyond  a  reasonable  doubt.  That  is  the  rule  in  criminal  cases  only. 
This  is  a  civil  case,  as  distinguished  from  a  criminal  case,  and  less  proof  is 
required.  A  preponderance  of  the  evidence  is  all  that  is  needed  for  you  to  find 
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a  verdict  in  favor  of  the  plaintiffs.  By  the  term  "preponderance,"  I  mean  the 
greater  weight  of  evidence,  or  that  evidence  which  to  you  has  the  more 
convincing  force  and  effect.  If  the  "probability"  of  truth  favors  a  party,  he  has 
carried  his  burden  of  proof.  So  while  the  burden  of  proof  in  this  case  is  upon  the 
plaintiffs  to  substain  the  allegations  of  their  complaint  by  a  preponderance  of 
the  evidence,  it  is  not  required  that  the  plaintiffs  produce  proof  which 
convinces  you  beyond  a  doubt,  or  beyond  a  reasonable  doubt,  or  which  demon- 
strates the  correctness  of  the  allegations  of  their  complaint,  as  this  degree  of 
proof  is  rarely  available.33 1 

Georgia. 

I  charge  you  that  negligence  on  their  part  (defendants)  cannot  be  presumed 
merely  because  the  plaintiff  was  injured,  but  the  burden  rests  upon  the  plain- 
tiff to  establish  negligence  on  the  part  of  the  defendants  by  a  preponderance  of 
the  evidence,  and  if  the  plaintiff  fails  to  do  this,  then  your  verdict  should  be  for 
the  defendants.38 1 

Idaho. 

By  "preponderance  of  the  evidence"  is  meant  the  greater  weight  of  the  evi- 
dence, and  it  does  not  depend  alone  upon  the  number  of  witnesses,  nor  mean 
the  greater  number  of  witnesses,  but  that  the  testimony  of  the  witnesses  pro- 
duced by  the  side  having  the  burden  of  proof  must  carry  greater  weight;  that 
is,  have  more  convincing  force  with  you  than  that  produced  by  the  other  side. 
The  party  who  has  the  burden  of  proving  an  issue  must  establish  such  issue  by 
a  preponderance  of  the  evidence. 

If,  after  considering  all  of  the  evidence  in  the  case,  you  should  find  that  the 
evidence  upon  any  question  is  equally  balanced,  you  should  answer  such  ques- 
tion against  the  party  who  has  the  burden  of  proving  such  issue,  for  in  such  case 
there  would  be  no  preponderance  in  favor  of  such  proposition.  But  if,  on  the 
other  hand,  you  find  that  the  party  carrying  the  burden  of  proof  has  established 
any  issue  by  a  preponderance  of  the  evidence  as  herein  defined,  you  should  find 
for  such  issue.39'1 

Illinois. 

The  phrase,  "a  preponderance  of  the  evidence,"  means  the  greater  weight  of 
the  evidence,  that  is  to  say,  such  evidence  as,  when  weighed  with  the  evidence 
which  is  offered  to  oppose  it,  has  more  convincing  power  in  the  minds  of  the 
jury.48'1 

Missouri. 

Missouri  lawyers  and  trial  judges  should  avoid  using  "to  the  reasonable 
satisfaction  of  the  jury"  in  burden-of-proof  instructions  ***.«***  it  is  well  to 
call  to  the  attention  of  counsel  that  our  Supreme  Court  has,  by  way  of  dictum, 
repeatedly  criticized  the  use  of  said  language.  See  Hustad  v.  Cooney,  Mo.,  308 
S.  W.  2d  647,  loc,  cit.  650,  where  the  subject  is  discussed  at  length.  Although 
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no  case  has  ever  been  reversed  on  account  thereof,  it  is  dangerous  practice  to 
use  such  phrase  in  view  of  the  repeated  warnings  of  the  Supreme  Court."  65-1 

Ohio. 

By  a  preponderance  of  the  evidence,  we  do  not  mean  that  you  shall  be 
satisfied  beyond  a  reasonable  doubt  or  to  a  mathematical  certainty.  It  does  not 
necessarily  mean  that  one  party  or  side  shall  call  more  witnesses  than  the 
other.  It  simply  means  that  you  are  to  take  all  of  the  evidence  in  your  minds, 
weigh  it  carefully  and  apply  thereto  your  best  judgment  and  experience  and  the 
preponderance  of  the  evidence  will  be  where  you  find  the  greater  weight  or 
value  to  be.70  l 

I  charge  you,  ladies  and  gentlemen,  that  the  law  requires  plaintiff  to  prove 
all  material  elements  of  plaintiff  s  case  by  a  preponderance  of  all  the  evidence. 
This  includes  proof  of  the  injuries  claimed  to  have  been  sustained  and  their 
proximate  causal  relationship  to  the  accident  set  forth  in  plaintiffs  petition. 

So  if  you  find  by  a  preponderance  of  all  the  evidence  in  favor  of  the  plaintiff, 
you  will  in  considering  damages  consider  only  those  damages  which  have  been 
proven  by  a  preponderance  by  all  the  evidence  to  be  caused  proximately  by  the 
accident  and  exclude  any  injuries  or  physical  defects  which  have  not  been 
proven  by  the  preponderance  of  all  of  the  evidence  to  be  proximately  caused  by 
said  accident.70  2 

Oregon. 

You  are  the  judges  of  the  effect  and  value  of  the  evidence  in  this  case.  *  *  * 

In  estimating  the  value  and  credibility  of  evidence,  you  are  not  bound  to  find 
in  conformity  with  the  declarations  of  any  number  of  witnesses  which  do  not 
produce  conviction  in  your  mind  against  a  lesser  number  or  against  a  presump- 
tion or  other  evidence  satisfying  your  mind. 

You  are  to  look  for  quality  of  evidence  as  well  as  the  number  of  witnesses 
testifying  and  are  not  necessarily  bound  by  mere  number  of  witnesses.  *  *  * 

Evidence  is  to  be  estimated  not  only  by  its  own  intrinsic  weight,  but  also  by 
the  evidence  which  it  is  within  the  power  of  one  side  to  produce  and  the  other 
side  to  contradict;  *  *  * 

*  *  *  The  party  making  the  affirmative  allegations  must  prove  it  by  a 
preponderance  of  the  evidence.  It  matters  not  how  small  that  preponderance 
may  be,  yet  if  he  produces  stronger  or  more  credible  proof  than  is  produced  by 
his  opponent,  the  party  making  the  allegation  is  entitled  to  prevail  upon  that 
issue. 

Preponderance  of  the  evidence  means  the  greater  weight  of  the  evidence.  On 
the  other  hand,  if  the  party  making  the  denial  or  holding  the  negative  of  any 
issue  produces  as  good  and  credible  proof  as  the  one  holding  the  affirmative  or 
makes  the  better  case  of  the  two,  the  negative  is  entitled  to  prevail,70  3 

Pennsylvania. 

The  burden  of  proof  is  on  the  plaintiff,  not  only  to  show  the  damages  which 
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she  has  shown  because  her  house  was  taken  away  but  to  show  its  extent  as 
well. 

Now,  the  plaintiff  has  what  is  known  as  the  burden  of  proof.  Don't  you  see, 
the  burden  of  proof  is  establishing  the  issue  presented  by  her  or  advocated  by 
her  by  the  fair  weight  or  preponderance  of  the  credible  or  believable  evidence. 
Now,  that  is  fancy  talk  but  what  does  it  mean?  Well,  the  fair  weight  or 
preponderance  of  the  evidence  means  evidence  which  weighed  against  that 
which  is  opposed,  has  more  convincing  force  so  that  the  greater  probability  of 
truth  lies  therein. 

Now,  you  have  been  in  other  courtrooms  I  know  and  maybe  the  Judges  have 
used  this  example  to  you  in  determining  what  is  meant  by  the  burden  of  proof. 
Now,  you  are  in  civil  court,  you  are  not  over  in  criminal  court  where  Perry 
Mason  holds  sway  and  they're  always  talking  about  providing  something 
beyond  a  reasonable  doubt,  beyond  a  shadow  of  a  doubt  and  all  that  sort  of 
thing.  Forget  about  that  now,  you  are  in  a  civil  court  and  a  civil  court  says  that 
the  plaintiff  doesn't  have  to  prove  it  beyond  a  reasonable  doubt.  All  that  the 
plaintiff  has  to  do  is  to  have  her  evidence  outweigh  the  evidence,  in  quality, 
than  that  opposing  it.  So,  visualizing  the  "Scales  of  Justice"  —  you  know  those 
"Scales  of  Justice"  and  after  looking  at  all  of  the  evidence,  if  you  feel  that  the 
evidence  produced  by  the  plaintiff  outweighs  that  of  the  defendant,  then  the 
plaintiff  has  met  the  burden  of  proof.  On  the  other  hand,  if  the  evidence  of  the 
defendant  outweighs  that  of  the  plaintiff,  the  plaintiff  hasn't  met  the  burden 
of  proof,  and  finally  if  the  scales  are  equally  balanced  then,  of  course,  the 
plaintiff  having  the  burden,  has  not  met  the  burden  of  proof.  You  weigh  the 
evidence  in  quality  rather  than  in  quantity  although  quantitative  evidence 
should  not  be  disregarded  if  it  comes  from  the  lips  of  competent  and  believable 
witnesses.70*1 

Vermont. 

The  trial  court  erred  in  instructing  the  jury  that  the  burden  of  proof  for 
mailing  was  on  the  insurance  company  and  the  burden  of  proof  for  the  receipt 
was  on  the  insured.  Without  a  method  stated  in  the  policy,  actual  receipt  is  a 
condition  precedent  to  a  cancellation  of  the  policy  by  the  insurer.  The  presump- 
tion of  the  receipt  from  proper  mailing  disappears  when  facts  to  the  contrary 
may  be  found  from  the  evidence  produced  and,  therefore,  the  presumption  is  of 
no  value.72'1 

^  Joseph  T.  Ryerson  &  Son,  Inc.  v.  H.  A.  4th  Judicial  Dist,  Idaho. 

Crane  &  Bro.5  Inc.,  417  F2d  1263  (1969).  4&1  Griffy  v.  Ellis,  26  IllApp2d  112, 168  NE2d 

25a  Callahan  v.  Booth,  275  Ala  275,  154  S2d  58  (1960). 

32(1963).  M-1  Stacker    v.    J.    C.    Penney    Company 

^Skagway  City  School   Board  v.   Davis  (MoApp),  338  SW2d  339  (1960). 

(Alaska),  543  P2d  218  (1975).  ^Carone    v.    Proctor    &    Gamble    Co., 

^  Schumacher  v.  Bedford  Truck  Lines,  153  Common  Pleas  Court,  Cuyahoga  County,  Ohio, 

CalApp2d  287,  314  P2d  485  (1957).  Nos.  646, 756;  646,  848;  646,  977;  646,  978;  650, 

aai  Parker  v.  Dailey,  121  Ga  507,  174  SE2d  972;  650,  973;  650.  974;  650,  975;  650,  976. 

273  (1970).  Kindly  submitted  by  Judge  Earl  R.  Hoover, 

3911  Approved  at  the  meeting  of  the  Supreme  Common  Pleas  Court,  Cuyahoga  County,  Ohio. 

Court  and  District  Court  Judges,  held  in  1951.  70'2  Character  v.  Henderson,  1  OhApp2d  14, 

Kindly  submitted  by  Judge  Doran  H.  Sutphen,  195  NE2d  821  (1964). 
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7(h3Cook  v.  Michael,  214  Or  513,  330  P2d  143  (1967). 

1026  (1958).  ^Rocque  v.  Co-operative  Fire  Ins.  Assoc. 

70-4  Sweeney     v.     Urban     Redevelopment  438  A2d  383  (Vt  1981). 
Authority  of  Pittsburgh,  243  Pa  367,  235  A2d 

§  2506.    —  Drainage. 

Missouri. 

Your  verdict  must  be  for  plaintiff,  if  you  believe:  First,  plaintiff  owns  the 
building  *  *  *,  and  Second,  the  normal  flow  of  surface  water  at  the  Unior 
Cemetery  was  diverted,  and  Third,  defendant  permitted  deterioration  of  its  tile 
drain  in  close  proximity  to  plaintiffs  building,  and  Fourth,  water  collected  or 
defendant's  property  and  was  discharged  in  or  on  plaintiffs  land  in  an 
unnatural  volume,  and  Fifth,  such  use  by  defendant  of  its  property  was 
unreasonable,  and  Sixth,  as  a  direct  result  of  such  conduct,  the  plaintifl 
sustained  damages.131 

13<1  Geneva  v.  City  of  Kansas  City  (MoApp), 
497  SW2d  555  (1973). 

§  2511.    —  Negligence. 

Maryland. 

In  this  connection,  it  is  not  the  Plaintiffs  burden  or  responsibility  to  prove 
a  particular  or  specific  act  of  negligence  as  between  two  or  more  provided  you 
are  satisfied  that  any  of  the  two  or  more  would  constitute  grounds  for  recovery, 
The  law  does  not  require  that  you  single  out  and  determine  a  specific  given  act 
or  a  specific  single  negligent  act,  simply  that  you  be  satisfied  that  the  negli- 
gence is  the  proximate  cause  of  the  injury  and  that  there  was  that  negli- 
gence.19'1 

lfcl  Wood  v.  Abell,  268  Md  214,  300  A2d  665 
(1973). 

§  2515.    —  Comparative  negligence. 
New  Hampshire. 

Statements  of  historical  development  of  the  law  are  not  generally  helpful  to 
the  jury  and  should  not  be  used  pro  forma.  In  this  case,  the  old  law  of 
contributory  negligence  was  neither  relevant  nor  prejudicial.29'1 

^  Bellacome  v.  Bailey,  426  A2d  451  (NH 
1981). 
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§  2535.  Authority  and  duty  of  jury  generally. 

§  2536.  —  Jury  determines  all  questions  of  fact. 
Alabama. 

The  trial  court  properly  refused  to  give  an  instruction  that  driving  above  the 
posted  speed  limit  is  negligence  per  se,  since  such  an  instruction  would  have 
invaded  the  jury's  duty,59'1 

**•*  Raines  v.  Williams,  397  S2d  86  (Ala 
1981). 

Georgia. 

In  an  action  by  a  mother  for  wrongful  death  of  her  12-year-old  daughter  who 
was  fatally  injured  in  a  train-automobile  collision,  the  following  charge  was 
upheld: 

"The  railroad  company  is  under  the  duty  to  exercise  ordinary  care  in  having 
immediate  and  proper  control  of  the  train  to  avoid  doing  injury  to  persons  and 
property,  and  it  is  a  question  for  you  to  determine  whether  the  railroad  was 
negligent  in  this  respect."  62'1 

62*1  Seaboard  Coast  Line  R.  Co.  v.  Duncan, 
123  GaApp  479,  181  SE2d  535  (1971). 

§  2539.    —  Duty  to  deliberate  calmly,  listen  to  views  of  each  other, 
reconcile  differences,  and  render  a  verdict. 

Federal. 

Now  I  am  sure  all  of  you  appreciate  the  desirability  of  agreeing  on  a  verdict. 
This  case  has  taken  a  long  time  to  try,  and  your  failure  to  agree  upon  a  verdict 
will  necessitate  another  trial  almost  as  long.  And  I  doubt  that  the  case  could 
again  be  presented  more  clearly  or  better  than  it  has  been  by  the  parties  in  this 
case. 

If  a  larger  number  of  the  jurors  take  a  position  different  from  that  of  a 
minority,  I  suggest  that  those  in  the  minority  examine  their  views  in  the  light 
of  the  argument  advanced  by  the  majority. 

If  there  be  an  unequal  division  of  the  jurors,  those  in  the  minority  should 
more  carefully  scrutinize  the  evidence  to  determine  the  correctness  of  their 
own  opinions. 

I  do  not  suggest  that  any  juror  surrender  his  or  her  honest  convictions.  The 
verdict  to  which  each  juror  agrees  must  be  his  or  her  own  verdict  as  the  result 
of  his  or  her  own  convictions.  Yet  each  juror  should  examine  the  question 
submitted  with  candor  and  with  a  proper  regard  and  deference  for  the  opinion 
of  his  or  her  fellow  jurors.  *  *  *  No  juror  should  permit  obstinacy  or  pride  of 
personal  opinion  or  any  other  consideration  to  interfere  with  a  fair  con- 
sideration of  the  reasons  and  opinions  advanced  by  other  members  of  the 
jury.77-1 


133  PROCEDURE  IN  GENERAL  §  2550 

Illinois. 

Your  verdict  here  must  represent  the  considered  judgment  of  each  juror.  In 
order  to  return  a  verdict,  it  is  necessary  for  each  juror  to  agree  thereto,  Your 
verdict  must  be  unanimous.  It  is  your  duty  as  jurors  to  consult  with  each  other 
and  to  deliberate  with  a  view  to  reaching  a  verdict  if  you  can  do  so  without 
violence  to  individual  judgment.  Each  of  you  must  decide  the  case  for  yourself, 
but  do  so  only  after  impartial  consideration  of  the  evidence  with  your  fellow 
jurors. 

In  the  course  of  your  deliberations  do  not  hesitate  to  re-examine  your  own 
views  and  change  your  opinion  if  convinced  it  is  erroneous,  but  do  not 
surrender  your  honest  conviction  as  to  the  weight  or  affect  of  evidence  solely 
because  of  the  opinion  of  your  fellow  jurors,  or  for  the  mere  purpose  of  returning 
a  verdict.  You  are  not  partisans,  you  are  judges,  judges  of  the  facts.  Your  sole 
interest  is  to  ascertain  the  truth  from  the  evidence  in  the  case. 

So,  with  that  in  mind,  I  want  you  to  go  back  and  I  will  see  in  a  while  longer 
if  you  are  any  closer  to  a  verdict. 

You  may  go  back  and  continue  your  deliberations  at  this  time.78'1 

77-1  Yount  v.  Positive  Safety  Mfg.  Co.,  319  7ai  People  v.  Allen,  47  IllApp3d  900,8  IllDec 
F2d  324  (1963).  222,  365  NE2d  460  (1977). 

§  2541.    —  Duty  to  be  guided  by  the  evidence  and  not  to  guess  or  specu- 
late as  to  facts. 

Missouri. 

The  court  instructs  the  jury  that  you  are  not  permitted  to  base  a  verdict 
entirely  and  exclusively  on  mere  surmise,  guess  work  and  speculation;  and  If 
upon  the  whole  evidence  in  the  case,  fairly  considered,  you  are  not  able  to  make 
a  finding  that  defendant  was  negligent  without  resorting  to  surmise,  guess 
work  and  speculation,  outside  of  and  beyond  the  scope  of  the  evidence,  and  the 
reasonable  inferences  deducible  therefrom,  then  it  is  your  duty  to,  and  you 
must,  return  a  verdict  for  the  defendant.92'1 

fl2*1  McCormack  v.  St.  Louis  Public  Service  Missouri  Supreme  Court  frowns  upon,  its  use  in 

Co.  (Mo),  337  SW2d  918  (1960).  res  ipsa  loquitur  and  circumstantial  evidence 

Missouri  practitioners  are  warned  that  cases.  See  the  case  cited  and  Superior  Ice  & 

although  no  judgment  has  been  reversed  Coal  Co.  v.  Belger  Cartage  Service,  Inc.  (Mo), 

because  -this  instruction  was  given,  the  337  SW2d  897, 908  (I960). 

§  2550.    —  Separate  instructions  to  be  construed  together  as  one  com- 
plete charge. 

Colorado. 

No  single  one  of  these  instructions  states  all  the  law  applicable  to  the  case, 
but  all  of  these  instructions  must  be  taken,  read  and  considered  together,  as 
they  are  connected  with  and  related  to  each  other  as  a  whole.17 -1 
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New  Mexico. 

It  is  true  that  instructions  must  be  read  and  considered  as  a  whole,  and  if  so 
read  and  considered,  they  fairly  present  the  issues  and  the  law  applicable,  they 
are  sufficient.22 1 

17'1  Grant  v.  Gwyn,  148  Colo  56,  365  P2d  256  2iu  Chapin  v.  Rogers,  80  NM  684,  459  P2d 
(1961).  846  (1969). 

§  2560.    Prejudice  and  sympathy  of  jury. 

Alabama. 

The  court  charges  the  jury  that  you  should  not  allow  any  type  of  sympathy, 
prejudice  or  bias  to  influence  your  verdict  in  this  case  but  your  verdict  should 
be  based  solely  upon  the  evidence  introduced  in  the  case  and  the  law  applicable 
to  the  case  as  given  to  you  by  the  court.39'1 

39-1  Callahan  v  Booth,  275  Ala  275,  154  S2d 
32  (1963). 

§  2567.    Weight  of  evidence  and  credibility  of  witnesses  in  general. 

Alabama. 

If  any  witness  testifying  has  been  impeached,  then  the  jury  may  disregard 
his  testimony,  unless  his  testimony  is  corroborated  by  the  testimony  [which  is] 
not  so  impeached.66'1 

Georgia. 

In  passing  upon  the  weight,  force  and  credit  to  be  given  to  the  evidence  in 
the  case,  and  in  determining  the  credibility  of  the  witness  sworn,  and  in 
determining  where  the  preponderance  of  evidence  lies,  you,  may  and  should 
consider  all  the  facts  and  circumstances  in  the  case;  the  witnesses'  manner  of 
testifying;  their  intelligence;  their  means  and  opportunity  of  knowing  the  facts 
to  which  they  testify;  the  nature  of  the  facts  to  which  they  testify;  the  probabil- 
ity or  improbability  of  their  testimony;  their  interest  or  want  of  interest;  also 
their  personal  credibility  insofar  as  the  same  may  legitimately  appear  to  you 
from  the  trial  of  the  case.  To  the  parties  in  the  case,  the  case  itself,  or  the  results 
of  the  case  —  all  these  matters  and  things  are  legitimate  subject  matters  to  be 
considered  by  you  in  passing  upon  the  weight,  force,  and  credit  to  be  given  to 
the  evidence  in  the  case  and  in  determining  where  the  preponderance  of  evi- 
dence lies,  insofar  as  these  matters  and  things  may  legitimately  appear  from 
the  consideration  of  the  evidence  adduced  upon  the  trial.74-1 

The  credit  to  be  given  to  a  witness's  testimony  where  impeached  for  general 
bad  character  or  for  contradictory  statements  out  of  court  shall  be  for  the  jury 
to  determine.74'2 
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Illinois. 

In  order  to  disqualify  a  witness  as  one  "directly  interested  in  the  action,"  the 
interest  in  the  judgment  must  be  such  that  a  pecuniary  gain  or  loss  will  come 
to  the  witness  directly  as  the  immediate  result  of  the  judgment.  The  interest 
of  the  witness  must  be  direct,  certain  and  pecuniary.77-1 

Iowa. 

*  *  *  In  determining  whether  a  witness  is  to  be  excluded  because  of  a  lack 
of  testimonial  qualification  three  processes  are  involved:  First,  it  must  be 
determined  whether  the  witness  has  observed  the  incident  about  which  he 
proposes  to  testify  and  has  received  some  impressions  which  he  seeks  to  relate 
in  court;  second,  whether  the  witness  has  a  recollection  of  those  impressions 
resulting  from  his  observation  which  fairly  corresponds  with  or  reproduces  the 
original  knowledge  or  observation;  and  third,  whether  he  is  able  to  communi- 
cate this  recollection  to  the  tribunal.  In  the  absence  of  any  one  of  these 
elements  the  witness's  testimony  cannot  be  believed.83  l 

Kansas. 

As  a  general  proposition,  the  trial  court  has  discretion  in  charging  the  jury, 
and  the  instructions  will  be  held  proper  and  non-prejudicial  so  long  as  that, 
considering  them  in  their  entirety,  they  accurately,  properly,  and  fairly  state 
the  law  as  applied  to  the  facts  in  the  case.  This  discretion  extends  to  refusal  of 
requests  and  to  cautionary  instructions  as  well.  For  example,  when  testimony 
was  offered  against  the  defendant  by  an  accomplice  that  had  turned  State's 
evidence,  it  was  held  proper  and  not  prejudicial  error  for  the  court  to  refuse  to 
give  the  following  standardized  jury  instruction  on  accomplices: 

"An  accomplice  witness  is  one  who  testifies  that  he  was  involved  in  the 
commission  of  the  crime  with  which  the  defendant  is  charged.  You  should 
consider  with  caution  testimony  of  an  accomplice  if  it  is  not  supported  by  other 
evidence"  (Emphasis  supplied.)  And  instead  to  give  the  following  instruction 
relating  to  the  credibility  of  witnesses  in  general  and  not  specifically  men- 
tioning the  need  to  corroborate  accomplice  testimony: 

"It  is  for  you  to  determine  the  weight  and  credit  to  be  given  the  testimony 
of  each  witness.  You  have  a  right  to  use  that  knowledge  and  experience  which 
you  possess  in  common  with  men  in  general,  in  regard  to  the  matter  about 
which  a  witness  has  testified.  You  may  take  into  account  his  ability  and 
opportunity  to  observe  and  know  the  things  about  which  he  or  she  has  testified, 
his  memory,  manner,  and  conduct  while  testifying,  any  interest  he  may  have 
in  the  result  of  this  trial,  and  the  reasonableness  of  his  testimony  considered 
in  the  light  of  all  the  evidence  in  this  case. 

"If  you  find  that  any  witness  has  willfully  testified  falsely  concerning  any 
material  matter,  you  have  a  right  to  distrust  the  testimony  of  that  witness  in 
other  matters,  and  you  may  reject  all  or  part  of  the  testimony  of  that  witness, 
or  you  may  give  it  such  weight  as  you  think  it  deserves.  You  should  not  reject 
any  testimony  without  cause."  84>1 
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Pennsylvania. 

The  credibility  of  the  witnesses  is  for  you  in  all  these  cases,  as  you  have 
noticed;  whether  a  fact  is  true  and  whether  it  is  to  be  taken  by  you  as  a  fact 
in  the  case,  or  is  a  true  fact.  Your  determining  that,  inasmuch  as  you  are  only 
hearing  this  story  told  about  this  accident  from  the  witness  stand  by  the 
witnesses,  depends  on  what  weight  and  what  credibility  you  give  to  those 
witnesses,  or  which  ones  do  you  believe,  do  you  believe  them  all,  or  do  you 
believe  some,  or  do  you  only  believe  part  of  what  some  of  them  say,  and  having 
in  mind,  of  course,  the  interest  a  witness  may  have,  or  their  intelligence, 
whether  they  should  know  about  what  they  are  talking  about,  and  their 
manner  of  testifying  from  the  stand,  whether  they  seem  to  be  trying  to  tell  you 
a  truthful  story  in  a  frank  manner  or  not.  All  those  things  you  take  into 
consideration  and  evaluate  their  testimony  and  determine  whether  or  not  the 
fact  which  may  be  in  conflict  in  the  testimony  is  true  or  not.  You  do  not  count 
witnesses,  the  side  does  not  prevail  that  has  the  most  witnesses,  it  is  the  weight 
of  the  testimony  that  counts.97 l 

Whenever  there  is  evidence  presented  by  both  the  plaintiff  and  the  defendant 
that  each  was  in  his  or  her  own  lane  of  traffic,  then  the  plaintiff  does  not 
establish  a  prima  facie  case  of  negligence  by  showing  either  that  the  defen- 
dant's vehicle  skidded  on  ice  or  by  presenting  testimony  to  the  effect  that  the 
defendant  had  crossed  the  center  of  the  roadway.  Thus  the  trial  court  properly 
refused  the  following  charge  requested  by  the  plaintiff: 

"If  you  find  that  Miss  Michael  violated  her  duty  to  drive  on  the  right-hand 
side  of  the  street  as  far  as  possible  to  the  right-hand  edge  or  curb,  and  that  this 
violation  was  due  to  her  skidding  on  ice,  you  are  instructed  that  being  on  the 
wrong  side  of  the  street  is  negligence  and  that  Miss  Michael  bears  the  burden 
of  proof  to  show  that  she  was  not  to  blame." 

Whenever  there  is  conflicting  testimony,  it  is  exclusively  the  province  of  the 
jury  to  decide  which  of  the  parties'  conflicting  testimony  is  entitled  to  more 
credibility.  Therefore,  the  plaintiff  is  entitled  to  an  instruction  that  if  it 
believed  the  plaintiffs  testimony  that  the  defendant  was  on  the  wrong  side  of 
the  road,  then  the  burden  was  on  the  defendant  to  prove  that  he/she  was  not 
negligent  by  being  there.  Contrawise,  the  defendant  was  entitled  to  an  instruc- 
tion that  if  it  believed  the  defendant's  testimony,  then  the  burden  was  on  the 
plaintiff  to  prove  that  the  plaintiff  was  not  negligent  by  being  on  the  wrong  side 
of  the  road.97'2 

8811  Stockord  v.  State,  391  S2d  1060  (Ala  83'1  Local  Board  of  Health,  Boone  County  v. 

1980).  Wood,  —  la  — ,  243  NW2d  862  (1976). 

74>1  Andrews    Taxi    &    U-Drive-It    Co.    v.  *"  State  v.  Ferguson,  228  Kan  522,  618  P2d 

McEver,  101  GaApp  383, 114  SE2d  145  (1960).  1186  (1980). 

74"2  Bennett  v.  George,  105  GaApp  527,  125  97<1  Bodine  v.  Boyd,  383  Pa  525, 119  A2d  274 

SE2d  122  (1962).  (1956). 

77>1  Michalski  v.  Chicago  Title  &  Trust  Co..  97'2  Kuhn  v.  Michael,  423  A2d  735  (PaSuper 

50  niApp3d  335,  8  IllDec  416,  365  NE2d  654  1980). 
(1977). 
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§  2568.     Number  of  witnesses. 

Maryland. 

You  should  not  weigh  the  number  of  doctors  who  testified  against  one  side 
or  the  other,  because  one  witness  may  supply  sufficient  testimony  to  prove  the 
facts  in  any  particular  case.  So  numbers  is  not  important  in  determining  the 
testimony.6'1 

6-1  Kruszewski  v.  Holz,  265  Md  434,  290  A2d 
534  (1972). 

§  2568A.    Failure  of  defendant  to  call  witnesses. 
Maryland. 

In  this  case  the  defendants  called  no  witnesses.  All  that  means  is  that  you 
base  your  conclusions  on  the  testimony  that  you  heard  *  *  *. 

*  *  *  Any  defendant  has  a  perfect  right  to  conclude  it  isn't  necessary  to  call 
his  own  witnesses  after  the  plaintiff  has  called  witnesses  to  testify  *  *  *. 

So  that  all  it  means  here  is  that  you  base  your  conclusions  on  the  testimony 
you  heard.  It  doesn't  make  any  difference  whether  they  were  called  by  the 
plaintiff  or  the  defendant.  In  this  case,  none  were  called  by  the  defendants.11  -1 

"-1  Lunsford  v.  Board  of  Educ.  of  Prince 
George's  County,  —  Md  — ,  374  A2d  1162 
(1977). 

§  2570.    Witness  wilfully  testifying  falsely. 
Indiana. 

If  you  should  believe  from  the  testimony  in  this  case  that  any  witness  or 
witnesses  has  or  have  wilfully  and  intentionally  testified  falsely  to  any  mate- 
rial matters  or  facts  in  this  case,  intending  by  such  false  testimony  to  mislead 
and  deceive  as  to  the  truth  in  the  case,  you  may  under  such  belief  disregard  the 
whole  or  any  part  of  the  testimony  of  such  witness  or  witnesses  if,  in  your 
opinion,  you  are  justified  in  so  doing.38'1 

M-1  Banks  v.  State,  —  Ind  — ,  351  NE2d  4 
(1976). 

§  2571.    Inconsistent  or  contradictory  statements  of  witness. 
California. 

*  *  *  the  one  who  gives  a  deposition,  has  a  right  to  make  changes  or  correc- 
tions in  his  deposition  before  he  has  signed  and  sworn  to  it;  the  nature  and  the 
effect  of  these  changes  is  a  question  for  the  jury  to  consider  along  with  all  other 
matters.49'1 
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Prior  to  the  trial,  the  deposition  was  taken  of  a  party,  and  portions  of  it  were 
read  into  evidence.  If,  in  said  deposition  he  made  contradictory  statements  or 
any  statements  in  conflict  with  his  testimony  here  in  court,  you  may  consider 
such  conflicts  and  any  explanations  given  therefor  in  testing  his  credibility,  in 
like  manner  as  if  all  such  testimony  were  given  originally  at  the  trial.  The 
deposition,  too,  was  given  under  oath. 

If  any  statement  in  a  party's  deposition  constituted  an  admission  against 
interest,  it  may  be  considered  by  you  in  determining  the  truth  or  falsity  of  the 
fact  to  which  the  admission  relates.49  2 


v.  Heisler,  88  CalApp2d  358,  10          4a2  Weiss   v.   Baba,  218   CalApp2d  45,   32 
CalRptr  587  (1961).  ,          CalRptr  137  (1963). 

§  2580.    Death  of  party  to  transaction. 
Michigan. 

You  heard  the  argument  counsel  have  made,  plenty  of  comment  about  equal 
knowledge  of  the  deceased.  I  go  into  the  reasons  for  the  rule.  I  think  it  has  been 
correctly  stated  by  counsel.  If  a  person  dies  and  there  is  a  claim  against  the 
estate  or  controversy,  legal  controversy  between  the  person  that  is  alive  and 
the  person  that  is  dead,  the  law  says:  "Well,  we  will  put  them  both  on  the  same 
status  as  far  as  justice  is  concerned;  one  mouth  is  sealed,  we  will  seal  the  other 
one,  and  if  they  have  a  case  or  claim,  let  them  prove  that  claim  with  both 
mouths  sealed."  That  is  the  theory  back  of  it. 

Here  is  a  case  of  a  deceased  person  making  a  claim  against  defendant,  M.  The 
law  says,  therefore,  defendant,  M.,  cannot  testify  to  anything  that  was  within 
the  equal  knowledge  of  the  deceased  plaintiff,  L.,  so  that  the  jury  are  now 
instructed  that  anything  that  was  within  the  equal  knowledge  of  the  deceased, 
L.,  cannot  be  testified  to  by  the  defendant,  M.,  so  if  there  is  any  testimony  on 
the  part  of  the  defendant,  M.,  as  to  the  position  of  the  cars,  as  to  this  accident, 
that  you  are  satisfied  was  within  the  equal  knowledge  of  the  deceased,  L.,  then 
you  must  disregard  that  testimony  to  that  extent,  bearing  in  mind  that  before 
you  invoke  that  rule  and  reject  that  testimony,  that  the  plaintiff  has  to  satisfy 
you  that  it  was  within  the  deceased's  equal  knowledge. 

In  other  words,  the  plaintiff  will  have  to  satisfy  you  that  the  plaintiff 
[deceased,  L.]  was  awake,  saw  what  was  coming,  and  knew  what  was  going  on, 
and  had  full,  equal  knowledge  of  the  whole  situation  to  the  same  equal  extent, 
completely,  fully,  correctly,  with  M.,  the  opposite  party,  before  you  can 
disregard  the  testimony  of  M.  as  to  those  points. 

[The  jury  returned  to  the  court  room  and  asked:  "Is  the  evidence  of  M. 
admissible  under  the  law?"  The  court  gave  the  following  supplemental  instruc- 
tion:] 

M.'s  testimony  is  admissible  unless  you  are  satisfied  that  the  plaintiff 
deceased  had  equal  knowledge.  The  burden  is  on  the  plaintiff  to  prove  to  you 
that  they  had  equal  knowledge,  the  deceased  had  equal  knowledge  of  the  whole 
situation,  knowledge  equal  to  the  defendant,  M. 

If  you  are  not  satisfied  of  that  by  reason  of  M.  maybe  being  asleep  or  not 
paying  attention  or  not  doing  the  driving  himself,  which  he  wasn't  —  I  don't 
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mean  M.;  I  mean  L.  —  L.,  the  passenger  was  not  the  driver,  so  whether  or  not 
he  had  equal  knowledge  of  traffic  conditions,  approaching  cars  and  the  situa- 
tion, whether  his  knowledge  was  equal  to  that  of  the  defendant,  M.,  is  a 
question  of  fact. 

If  you  are  satisfied  that  the  deceased  had  equal  knowledge  of  those  things 
that  M.  testified  or  to  any  of  the  things  M.  testified  to,  then  only  that  portion 
of  M.'s  testimony  —  remember  that  —  only  that  portion  of  M.'s  testimony  you 
are  satisfied  was  within  equal  knowledge  of  the  deceased,  only  that  portion  you 
disregard. 

That  is  a  little  complicated.  In  other  words,  you  would  have  to  find  —  you 
would  have  to  find  that  the  deceased  had  the  same  knowledge,  same  alertness, 
same  observation,  was  watching  traffic,  approaching  cars,  and  saw  everything, 
position  of  the  cars,  with  the  same  degree  that  the  driver,  M.,  did.  Whether  or 
not  you  can,  from  this  testimony,  make  such  a  finding  is  a  question  of  fact,  but 
if  you  were  so  satisfied,  then  under  the  law  you  would  have  to  disregard  any 
such  testimony  that  was  within  equal  knowledge  of  those  two  people. 

That  is  not  within  the  knowledge  of  driver,  M.,  understand.  He  is  the  driver. 
It  is  the  deceased.  You  will  have  to  be  able  to  say  from  this  testimony  you  are 
satisfied  that  the  deceased  knew  the  things  you  want  to  disregard.  It  is 
stretching  it  pretty  far,  but  that  is  the  statement  of  the  law. 

You  will  have  to  be  guided  by  your  own  recollection.  I  don't  recall  there  is 
any  testimony  on  which  you  could  base  a  finding  that  L.  knew  these  positions 
of  these  cars  all  the  time,  unless  there  is  some  testimony  about  at  the  last 
minute,  confronted  with  a  collision,  he  raised  his  arm  or  something  of  that 
effect,  that  last  minute,  but  up  to  that  point  of  the  testimony  what  he  knew 
what  was  going  on  and  was  observing  the  cars.  What  is  there  in  the  testimony 
that  would  balance  this  testimony  of  M.,  who  was  driving  and  testified  to  what 
he  saw?  I  ask  that  question  because  that  is  a  question  you  have  got  to  ask 
yourselves.  You  will  be  guided  by  your  own  recollection.77'1 

Texas. 

(1)  Our  law  provides  that  in  actions  by  or  against  executors,  administrators, 
or  guardians,  in  which  judgment  may  be  rendered  for  or  against  them  as 
such,  neither  party  shall  be  allowed  to  testify  against  the  other  as  to  any 
transaction  with,  or  statement  by,  the  testator,  intestate,  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party;  and  these  provisions  extend  to  and 
include  all  actions  by  or  against  the  heirs  or  legal  representatives  of  a  decedent 
arising  out  of  any  transaction  with  such  decedent. 

Therefore,  in  this  case,  neither  the  plaintiffs  B.  L.  F.  and  husband,  L.  C.  F., 
and  R.  B.  and  husband,  H.  S.  B.,  or  the  defendants  H.  0.  L.  and  C.  C.  L.,  are 
permitted  by  law  to  give  evidence  relating  to  any  transaction  or  conversation 
with,  or  statement  by,  F.  P.  L.,  Mrs.  F.  M.  L.  or  A.  T.  L.,  all  now  deceased,  or 
either  of  them,  unless  such  party  should  be  called  to  testify  to  such  matters  by 
the  opposite  party  or  parties.77'2 

(2)  You  are  further  instructed  that  in  this  case  P.  E.  P.  is  not  permitted  by 
the  law  to  give  evidence  relating  to  any  transaction  or  conversation  with,  or 
statement  by,  W.  P.  P.,  deceased,  unless  the  said  P.  E.  P.  is  called  to  testify  by 
the  opposite  party.77-3 
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Virginia. 

The  Court  instructs  the  jury  that  there  can  be  no  judgment  against  the  estate 
of  a  person  now  deceased  which  is  based  upon  the  uncorroborated  testimony  of 
the  adverse  party. 

If  you  find  from  a  preponderance  of  all  the  evidence  that  Mr.  W/s  testimony 
is  not  corroborated,  then  your  verdict  must  be  in  favor  of  the  defendant. 

Corroborating  evidence  is  defined  as  evidence  supplementary  to  that  already 
given  which  tends  to  strengthen  or  confirm  it;  it  is  additional  evidence  of  a 
different  character  to  the  same  point.77'4 

77a  Lagalski  v.  McCollom,  360  Mich  565, 104  77-3  Pinchback  v.  Pinchback-  (TexCivApp), 

NW2d  215  (1960).  352  SW2d  151  (1961). 

77-2  Fox  v.Lewis  (TexCivApp),  344  SW2d  731  77-4  Whitmer  v  Marcum,  214  Va  64,  196 

(1961).  SE2d  907  (1973). 

§  2585.    Mortality  and  annuity  tables. 
Idaho. 

In  considering  your  answer  to  question  N.  7  of  the  special  verdict  —  the 
amount  of  damages  —  you  may,  in  arriving  at  that  amount,  consider  along 
with  the  other  evidence,  the  fact  that  under  a  standard  table  of  mortality  based 
upon  United  States  statistics,  of  which  we  take  notice  without  proof  and  which 
is  to  be  considered  as  evidence  in  this  case,  the  life  expectancy  of  a  nonwhite 
male  person  aged  eighteen  years  is  forty-six  point  four  additional  years. 

However,  this  figure  is  not  conclusive.  It  is  merely  an  average  of  probable 
remaining  length  of  life  of  a  sample  of  nonwhite  persons  in  our  country  who 
have  reached  the  age  in  question.  Therefore,  this  data  may  be  considered  by 
you  in  connection  with  all  other  evidence  relating  to  the  probable  life  expec- 
tancy of  A.  P.,  including  the  person's  occupation,  health,  habits,  and  other 
activities.85'1 

85-1  Patino  v.  Grigg  &  Anderson  Farms,  — 
Idaho  — ,  542  P2d  1170  (1975). 

§  2587.    Opinion  evidence;  expert  testimony. 
Georgia. 

Gentlemen,  opinion  evidence  may  be  accepted  by  you  and  considered  along 
with  all  the  other  evidence  in  the  case  in  making  up  your  verdict;  however,  you 
are  not  bound  by  the  opinions  of  non-experts  until  you  have  determined  that 
you  will  be  so  bound.1'1 

Massachusetts. 

[Experts]  are  allowed  to  come  in  and  express  opinions  only  as  an  aid  to  you 
in  arriving  at  the  truth,  and  they  are  clothed  in  no  greater  garments  of  truth 
than  the  average  witness  that  appears  before  you.  You  can  believe  all  of  their 
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testimony;  you  can  believe  part  of  it  and  disbelieve  part  of  it;  or  you  can 
disbelieve  all  of  the  expert's  testimony,  just  as  you  can  with  respect  to  every 
other  witness  that  comes  before  you  and  testifies.6-1 

1-1  Page  v.  Page,  217  Ga  606,  123  SE2d  922  ery  &  Chem.  Corp.,  344  Mass  420,  182  NE2d 
(1962).  834  (1962). 

6*1  Potter  v.  John  Bean  Div.  of  Food  Machin- 

§  2590.    —  Physical  condition  of  persons;  personal  injuries;  cause  of 
death. 

Maryland. 

The  following  charge  was  proper: 

"Now,  this  testimony  should  be  considered  and  weighed  by  you  like  any  other 
evidence  in  the  case  and  given  the  weight  to  which  you  deem  the  opinion  to  be 
entitled.  In  other  words  it  is  up  to  you  to  give  the  weight  to  Dr.  H.'s  testimony 
which  you  think  it  deserves  in  view  of  the  facts  which  you  have  heard  and  the 
manner  in  which  he  testified  as  to  what  he  heard  and  how  he  related  it  to  the 
injuries.  Now  you  may  reject  the  opinion  if  the  facts  upon  which  it  is  based  have 
not  been  established  to  your  satisfaction  by  the  evidence  or  if  you're  not 
satisfied  with  the  reasons  he  gave  in  support  of  the  opinion.  You  should  take 
the  testimony  of  this  expert  witness  and  evaluate  it  in  the  light  of  the  facts 
upon  which  it  is  predicated,  which  you  believe  to  have  been  proved  by  a 
preponderance  of  the  evidence,  and  the  competence  of  the  person,  that  is  Dr. 
H.,  to  evaluate  that  basis  and  express  an  opinion  based  on  such  an  evalua- 
tion."21-1 

2ia  Willis  v.  Curry,  265  Md  210,  288  A2d  892 
(1972). 

§  2593.    —  Value  of  property. 
Michigan. 

In  determining  the  fair,  cash,  market  value  of  each  of  these  parcels,  you  may 
rely  upon  certain  things;  such  as,  the  view  of  the  premises  and  their 
surroundings  which  you  have  had,  the  description  of  the  physical  char- 
acteristics of  the  property,  and  the  situation  in  relation  to  various  properties 
in  the  neighborhood.  The  opinions  of  competent  expert  witnesses.  A  con- 
sideration of  the  uses  for  which  the  land  is  adapted  and  for  which  it  is  available, 
the  improvements,  if  they  are  such  as  to  increase  the  market  value  of  the  land, 
the  income  from  the  land  if  the  land  is  devoted  to  one  of  the  uses  to  which  it 
could  be  most  advantageously  and  profitably  applied.  You  may  consider  the 
opinions  of  witnesses,  their  estimates  of  value  and  their  methods  of  arriving  at 
the  conclusions  expressed  but  you  are  not  bound  by  such  testimony  alone.  You 
are  to  exercise  your  judgment,  based  upon  your  own  knowledge  gained  from  a 
view  of  the  premises  and  your  experience  as  freeholders  and  the  evidence 
introduced  in  the  cage.28'1 
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28-1  In    re    Virginia    Park     Rehabilitation 
Project,  44  MichApp  11,  204  NW2d  732  (1972). 

§  2597.     Circumstantial  evidence;  inferences  from  evidence  in  general. 

Arkansas. 

Any  fact  in  controversy  in  this  case  can  be  proved  by  direct  or  circumstantial 
evidence.  Circumstantial  evidence  is  evidence  which  does  not  directly  prove 
the  existence  of  a  fact  but  merely  gives  rise  to  a  logical  inference  that  it  exists. 
Thus,  a  fact  is  established  by  direct  evidence  when  proved  by  witnesses  who 
testify  with  reference  to  what  they  saw,  heard  or  perceived,  and  a  fact  is 
established  by  circumstantial  evidence  when  its  existence  can  be  fairly  and 
reasonably  inferred  from  other  facts  proved  in  the  case.32'1 

Nebraska. 

Circumstantial  evidence  is  defined  as  being  proof  of  facts  and  circumstances 
from  which  another  fact  may  be  presumed  or  inferred.39'1 

Tennessee. 

The  plaintiff  may  make  out  his  case  by  direct  evidence,  or  by  circumstantial 
evidence,  or  by  a  combination  of  both.  It  is  sufficient  in  a  civil  case,  depending 
on  circumstantial  evidence,  for  the  party  having  the  burden  of  proof  to  make 
out  the  more  probable  hypothesis,  and  the  evidence  need  not  arise  to  that 
degree  of  certainty  which  will  exclude  every  other  reasonable  hypothesis  or 
conclusion.  However,  where  there  are  two  or  more  equally  probable  hypotheses 
appearing,  and  either  could  equally  have  been  the  cause  of  injury  or  damage, 
the  jury  cannot  speculate  or  guess  or  surmise  that  any  certain  one  was  the 
cause  and  cannot  find  for  the  plaintiff  on  such  basis.39'2 

32.1  Ford  Motor  Co  v  pish)  233  Ark  634,  346      526  (1967). 

SW2d  469  (1961).  39-2  Kee  v.  Hill,  51  TennApp  228,  366  SW2d 

*"  State  v.  Carr,  182  Neb  308,  154  NW2d      520  (1962). 

§  2614.    —  Responsibility  of  one  person  for  negligence  of  another  per- 
son. 

Connecticut. 

In  view  of  the  judicial  admission  made  by  the  defendant  during  the  course 
of  the  trial,  you  are  obliged  to  find  in  this  case  that  the  defendant  did  in  fact 
violate  the  parking  statute  which  I  have  been  discussing,  and  that  such  viola- 
tion constitutes  negligence  in  and  of  itself  on  the  part  of  the  defendant.60-1 

wa  Busko  v.  DeFilippo,  162  Conn  462,  294 
A2d  510  (1972). 
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§  2625.    Failure  of  party  to  testify  or  call  witness  or  produce  evidence. 
Georgia. 

I  charge  you  that  when  a  party,  having  more  certain  and  satisfactory  evi- 
dence in  his  power,  relies  on  that  which  is  of  a  weaker  and  inferior  nature, 
there  is  a  presumption  that  such  evidence,  if  produced,  would  be  prejudicial  to 
the  party  who  could,  but  did  not  produce  it.  This  presumption  may  be 
rebutted.82-1 

Mississippi. 

The  court  instructs  the  jury  for  the  defendants  that  under  the  law  of 
Mississippi  the  communications  between  a  physician  and  his  patient  are  privi- 
leged where  the  relationship  of  doctor  and  patient  exists,  and  that  the  plaintiff 
has  a  legal  right  under  the  statute  to  claim  that  privilege,  and  object  to  the 
doctor  giving  testimony  acquired  by  virtue  of  that  relationship,  however,  the 
court  instructs  you  where  the  plaintiff  has  claimed  such  privilege,  then  you 
may  reasonably  infer  therefrom  that  had  the  doctor  testified  that  his  testimony 
would  be  adverse  to  the  interest  of  the  plaintiff.84'1 

82'1  Phillips  v.  Reece,  106  GaApp  779,  128  ^Reidv.  Middleton,  241  Miss  324,  130  S2d 
SE2d  370  (1962).  554  (1961). 

§  2630.    Purpose  and  effect  of  evidence  in  general. 

§  2632.    —  Previous  inconsistent  statements  of  witness. 

Washington. 

Evidence  has  been  introduced  in  this  case  that  at  some  other  time  certain 
witnesses  may  have  said  or  done  something,  or  may  have  failed  to  say  or  do 
something,  which  is  consistent  with,  or  inconsistent  with,  their  testimony  at 
the  trial.  This  evidence  is  to  be  considered  by  you  only  for  the  purpose  of 
determining  the  credibility  of  those  witnesses  and  the  weight  to  be  given  their 

testimony  and  is  not  to  be  considered  by  you  for  any  other  purpose. 

*  *  * 

You  are  the  sole  judges  of  the  credibility  of  the  witnesses  and  of  what  weight 
is  to  be  given  to  the  testimony  of  each.  In  determining  what  credit  is  to  be  given 
any  witness,  you  may  take  into  account  his  ability  and  opportunity  to  observe, 
his  memory,  his  manner  and  appearance  while  testifying,  any  interest,  bias  or 
prejudice  he  may  have,  and  the  reasonableness  of  his  testimony  considered  in 
the  light  of  all  the  evidence,  and  any  other  factors  that  bear  on  believability 
and  weight.99-1 

"-1  State  v.  Morgison,  5  WashApp  248,  486 
P2d  1115  (1971). 
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§  2642.    —  Nature  of  injuries  from  which  decedent  died. 

Michigan. 

The  plaintiff  would  have  you  believe  that  the  blow  Mr.  S.  sustained  on  hi* 
head,  causing  him  to  lie  there  for  an  indefinite  period  of  time  —  and  you  wil 
recall  his  neck  was  severely  flexed  and  cramped  —  actuated  or  increased  the 
carotid  sinus  reflex  which  set  up  a  chain  of  reactions  causing  the  heart  tc 
stop.12'1 

12*1  Schreiner    v.    American    Cas.    Co.,    1 
MichApp  43,  134  NW2d  383  (1965). 

§  2650.    Opinion  of  judge  as  to  facts. 
California. 

If  in  these  instructions,  any  rule,  direction  or  idea  be  stated  in  varying  ways, 
no  emphasis  thereon  is  intended  by  me,  and  none  must  be  inferred  by  you.  For 
that  reason,  you  are  not  to  single  out  any  certain  sentence,  or  any  individual 
point  or  instruction,  and  ignore  the  others,  but  you  are  to  consider  all  the 
instructions  and  as  a  whole,  and  to  regard  each  in  the  light  of  all  the  others. 
The  order  in  which  the  instructions  are  given  has  no  significance  as  to  their 
relative  importance. 

If  during  this  trial  I  have  said  or  done  anything  which  has  suggested  to  you 
that  I  am  inclined  to  favor  the  claims  or  position  of  any  party,  you  will  not 
suffer  yourself  to  be  influenced  by  any  such  suggestion. 

I  have  not  expressed,  nor  intended  to  express,  nor  have  I  intended  to  inti- 
mate, any  opinion  as  to  which  witnesses  are,  or  are  not,  worthy  of  belief;  what 
facts  are,  or  are  not  established;  or  what  inferences  should  be  drawn  from  the 
evidence.  If  any  expression  of  mine  has  seemed  to  indicate  an  opinion  relating 
to  any  of  these  matters,  I  instruct  you  to  disregard  it.21 1 

Colorado. 

The  court  did  not  by  any  words  uttered  during  the  trial,  and  the  court  does 
not  by  these  instructions,  give  or  intimate,  or  wish  to  be  understood  by  you  as 
giving  or  intimating,  any  opinions  as  to  what  has  or  has  not  been  proven  in  this 
case,  nor  as  to  what  are  or  are  not  the  facts  in  the  case.21-2 

21*1  Lewis  v.  Doyle,  149  CalApp2d  176,  307  21'2  Grant  v.  Gwyn,  148  Colo  56,  365  P2d  256 
P2d  965  (1957).  (1961). 

§  2651.    Exclusion  of  evidence  or  questions  from  consideration. 
Alabama. 

The  trial  court  properly  refused  to  give  an  instruction  that  driving  above  the 
posted  speed  limit  is  negligence  per  se,  since  such  an  instruction  would  have 
invaded  the  jury's  duty.31-1 
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31'1  Raines   v.   Williams,   397   S2d   86   (Ala 
1981). 

§  2662A.    —  Proceedings  of  previous  trial  of  same  case. 
California. 

You  are  to  ignore  anything  you  have  heard  about  the  previous  trial  here. 
That  is  why  a  new  trial  is  granted  so  it  may  be  tried  over  without  consideration 
of  what  happened  before.56-1 

s0-1  Nahhas  v.  Pacific  Greyhound  Lines,  192 
CalApp2d  145,  13  CalRptr  299  (1961). 

§  2664.    —  Particular  facts  on  question  of  negligence. 

Arkansas. 

In  this  case  J.  T.  R.  was  a  business  invitee  upon  the  premises  of  N.  C. 
Corporation. 
N.  C.  Corporation  owed  J.  T.  R.  a  duty  to  use  ordinary  care  to  maintain  the 

premises  in  a  reasonably  safe  condition. 

#  #  # 

The  fact  that  an  injury  occurred  is  not,  of  itself,  evidence  of  negligence  on  the 
part  of  anyone.58  * 

Georgia. 

If  you  do  not  believe  that  the  plaintiff  violated  any  of  the  city  ordinances  I 
have  just  read  to  you,  then  you  would  not  consider  the  ordinances  in  making 
up  your  verdict  in  the  case.58-2 

58-1  National  Credit  Corp.  v.  Ritchey,  252  Ark  58'2  Bailey  v.  Todd,  126  GaApp  731, 191  SE2d 
106,  477  SW2d  488  (1972).  547  (1972). 

§  2671.    —  Set-off  or  counterclaim  not  established  by  the  evidence. 
Georgia. 

In  the  charge  of  the  court  in  instructing  the  jury  as  to  the  liability  of  plaintiff 
in  considering  the  counterclaim  in  which  defendants  sought  judgment  against 
plaintiff,  the  trial  court  erred  in  charging  that  if  the  evidence  was  equally 
balanced  it  would  be  the  jury's  "duty  to  return  a  verdict  in  favor  of  the  defen- 
dant[s]."  The  burden  of  proof  by  the  defendants  on  their  counterclaim  remained 
with  the  defendants,  and  particularly  so,  after  the  main  action  was  no  longer 
pending  in  the  case.70-1 

70a  Jenkins  v.  Lampkin,  145  GaApp  746,  244 
SE2d  895  (1978). 
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§  2677.    Directing  verdict  if  jury  believes  certain  evidence  or  finds  cer- 
tain facts. 

Kentucky. 

If  you  believe  from  the  evidence  that  the  plaintiff  failed  in  any  one  or  more 
of  said  duties  and  that  such  failure  on  his  part,  if  any,  contributed  to  or  helped 
to  bring  about  the  collision,  to  such  extent  that  otherwise  it  would  not  have 
occurred,  then  the  law  is  for  the  defendant  and  you  shall  so  find.91 1 

If  the  jury  believe  from  the  evidence  that  the  defendant,  S.,  while  operating 
his  automobile  in  a  careful  and  prudent  manner  within  the  meaning  of  these 
instructions,  lost  control  of  his  automobile  as  a  result  of  suddenly  coming  upon 
ice  on  the  highway  which  he  did  not  see  and  could  not  in  the  exercise  of 
reasonable  care  have  seen  in  sufficient  time,  and  therefore  lost  control  of  his 
automobile  so  that  he  did  not  and  could  not  with  reasonable  care  have  regained 
control  of  same  in  time  to  have  avoided  the  accident  then  and  in  that  event  the 
law  is  for  the  defendant  S.  and  the  jury  should  so  find.91"2 

Missouri. 

Your  verdict  must  be  for  plaintiff  if  you  believe: 

First,  defendants  did  not  convey  and  transfer  the  property  to  plaintiff,  and 
Second,  because  of  such  failure,  defendants'  contract  obligations  were  not 
substantially  performed,  and 
Third,  plaintiff  was  thereby  damaged.91'3 

91J  Sorg  v.  Purvis  (Ky),  487  SW2d  943  (1972).          91-3  Blankenship  v.  Porter  (Mo),  479  SW2d 
91-*  Harris  v.  Thompson  (Ky),  497  SW2d  422      409  (1972). 
(1973). 

§  2678.    —  Contracts  generally. 
Alabama. 

I  charge  you  that,  if  you  believe  that  G.  terminated  the  sales  agency 
agreement  on  September  24, 1965,  and,  further,  if  you  believe  that  R.  had  acted 
in  good  faith  up  until  that  time,  then  R.  was  free  to  bid  against  G.  on  NASA 
contracts  after  that  date.92'1 

92il  Gilmore  Indus.,  Inc.  v.  Ridge  Instrument 
Co.,  288  Ala  127,  258  S2d  55  (1972). 

§  2679.    —  Sale  of  goods. 
Missouri. 

Your  verdict  must  be  for  defendant  C.  H.  Co.  unless  you  believe  that  the  gym 
bar,  as  sold  by  defendant  C.  H.  Co.,  was  defective,  and  that  the  plaintiff  used 
the  gym  bar  in  a  manner  reasonably  anticipated.93-1 
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*8-1  Lietz  v.  Snyder  Mfg.  Co.  (Mo),  475  SW2d 
105  (1972). 

§  2681.    —  Contracts  with  partnership. 
Missouri. 

Your  verdict  must  be  for  the  defendants  if  you  believe: 

First,  plaintiff  signed  and  delivered  the  agreement  of  June  1, 1965  to  defen- 
dant; 

Second,  plaintiff  received  valuable  consideration  from  defendants  pursuant 
to  said  agreement;  and 

Third,  said  agreement  covered  the  promissory  note  in  question.95'1 

Your  verdict  must  be  for  the  defendant  if  you  believe:  First,  C.  M.  D.  entered 
into  the  Franchise  Development  Fee  Agreement  with  E.  C.  K.  Chivers  & 
Associates,  Inc.,  dated  March  29,  1968,  and  the  Franchise  Agreement  with 
defendant  and  E.  C.  K.  Chivers  &  Associates,  Inc.,  dated  May  3,  1968,  and 
Second,  C.  M.  D.'s  entry  into  said  Franchise  Development  Fee  Agreement  and 
said  Franchise  Agreement  were  acts  within  the  scope  of  his  partnership  busi- 
ness with  D.  S.  H.,  and  Third,  D.  S.  H.'s  check  in  the  amount  of  $5,000  was 
delivered  to  E.  C.  K.  Chivers  pursuant  to  said  Franchise  Development  Fee 
Agreement  and  said  Franchise  Agreement.95'2 

9541  Alaska  Fed.  Sav.  &  Loan  Assn.  v,  95'2  Restaurant  Indus.,  Inc.  v.  Lum's,  Inc. 
Hoffman  (MoApp),  485  SW2d  118  (1972).  (MoApp),  495  SW2d  668  (1973). 

§  2693.    —  Negligence,  proximate  cause,  and  contributory  negligence 
generally. 

California. 

The  issues  to  be  determined  by  you  in  this  case  are  these: 

First:  Was  the  defendant  negligent? 

If  you  answer  that  question  in  the  negative,  you  will  return  a  verdict  for  the 
defendant.  If  you  answer  it  in  the  affirmative,  you  have  a  second  issue  to 
determine,  namely: 

Was  that  negligence  a  proximate  cause  of  the  death  of  the  decedent? 

If  you  answer  that  question  in  the  negative,  plaintiffs  are  not  entitled  to 
recover,  but  if  you  answer  it  in  the  affirmative,  you  then  must  find  on  a  third 
question: 

Was  the  decedent  negligent? 

If  you  find  that  he  was  not,  after  having  found  in  plaintiffs'  favor  on  the  other 
two  issues,  you  then  must  fix  the  amount  of  plaintiffs'  damages  and  return  a 
verdict  in  their  favor. 

If  you  find  that  the  decedent  was  negligent,  you  then  must  determine  a 
fourth  issue,  namely: 

Did  the  negligence  contribute  in  any  degree  as  a  proximate  cause  of  his 
death? 
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If  you  find  that  it  did,  your  verdict  must  be  for  the  defendant,  but  if  you  find 
that  it  did  not,  and  you  previously  have  found  that  there  was  negligence  on 
defendant's  part  which  proximately  caused  decedent's  death,  you  then  must  fix 
the  amount  of  plaintiffs'  damages  and  return  a  verdict  in  their  favor.8'1 

Kentucky. 

If  you  believe  from  the  evidence  that  the  plaintiff  failed  in  any  one  or  more 
of  said  duties  and  that  such  failure  on  his  part,  if  any,  contributed  to  or  helped 
to  bring  about  the  collision,  to  such  extent  that  otherwise  it  would  not  have 
occurred,  then  the  law  is  for  the  defendant  and  you  shall  so  find.10-1 

Missouri. 

Your  verdict  must  be  for  the  defendant  whether  or  not  Defendant  was  negli- 
gent if  you  believe: 

First,  Plaintiff  failed  to  keep  a  careful  lookout;  and 

Second,  Plaintiff  was  thereby  negligent;  and 

Third,  such  negligence  of  Plaintiff  directly  caused  or  directly  contributed  to 
cause  any  damage  plaintiff  may  have  sustained.11'1 

Your  verdict  must  be  for  plaintiff  if  you  believe: 

First,  defendant  created  an  excavation  located  in  a  public  street,  and 

Second,  that  such  excavation  was  so  located  in  a  public  street  that  persons 
using  the  street  in  the  exercise  of  the  highest  degree  of  care  were  exposed  to 
a  danger  of  falling  into  the  excavation,  and 

Third,  defendant  knew  or  should  have  known  of  such  danger,  and 

Fourth,  defendant  failed  to  use  ordinary  care  to  either  barricade  it,  or  to 
warn  of  it***.11-2 

Your  verdict  must  be  for  defendant  on  the  plaintiffs'  claims  for  damages 
unless  you  believe  that  defendant  was  negligent.11-3 

Your  verdict  must  be  for  the  defendant  if  you  believe: 

First,  W.  K.  either:  worked  inside  said  ditch  knowing  the  walls  thereof  were 
not  shored;  or  worked  inside  said  ditch  knowing  the  walls  thereof  were  not  "V" 
shaped  and  sloping  inward  toward  the  bottom;  or  worked  inside  said  ditch 
knowing  dirt  had  been  piled  close  to  the  edge  of  the  ditch,  and 

Second,  By  reason  of  the  walls  of  said  ditch  not  being  shored;  or  the  walls  of 
said  ditch  not  being  "V"  shaped  and  sloping  inward  toward  the  bottom;  or  that 
dirt  had  been  piled  close  to  the  edge  of  said  ditch,  the  ditch  was  dangerous  and 
unsafe  to  use  by  anyone  working  in  it;  and 

Third,  W.  K.  knew  or  in  the  exercise  of  ordinary  care  should  have  known  and 
appreciated  the  danger  of  injury  in  working  in  said  ditch  as  submitted  in 
Paragraph  First;  and 

Fourth,  W.  K.'s  conduct  in  any  one  or  more  of  the  respects  submitted  in 
Paragraph  First,  was  negligent;  and 

•    Fifth,  Such  negligence  of  W.  K.  directly  caused  or  directly  contributed  to 
cause  his  death.11-4 
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8>1  Inouye  v.  Pacific  Gas  &  Elec.  Co.,  53  Cal2d  SW2d  934  (1972). 
361,  1  CalRptr  848,  348  P2d  208  (1959).  1L3  Strickner  v.  Brown  (Mo),  491  SW2d  253 

ial  Sorg  v.  Purvis  (Ky),  487  SW2d  943  (1972).  (1973). 

"-1  Rickman  v.  Sauerwein  (Mo),  470  SW2d         ll'4  Koirtyohann  v.  Washington  Plumbing  & 

487  (1971).  Heating  Co.  (MoApp),  494  SW2d  665  (1973). 

n-2  Fowler  v.  Laclede  Gas  Co.  (MoApp),  488 

§  2694.    Negligence  of  physicians  and  surgeons. 
Indiana. 

*  *  *  The  instruction  informed  the  jury  that  a  physician  is  not  bound  to  use 
one  particular  method  of  treating  a  patient  when  more  than  one  method  is 
recognized  by  the  profession.  This  is  a  correct  statement  of  the  law.15'1 

Maryland. 

To  prove  something  by  the  preponderance  of  the  evidence  means  to  prove  it 
by  the  greater  weight  of  the  evidence.  It  means  to  prove  that  something  is  more 
likely  true  than  not  true.  In  other  words,  greater  weight  of  the  evidence  means 
such  evidence  as  when  considered  and  compared  with  that  opposed  to  it  has 
more  convincing  force  and  produces  in  your  minds  a  belief  that  what  the 
plaintiff  is  seeking  to  prove  is  more  likely  true  than  not  true. 


Also,  the  trial  judge  discussed  the  standard  upon  which  the  jury  should 
evaluate  the  appellee's  conduct  as  being:  "That  degree  of  care  and  skill  which 
is  expected  of  a  reasonably  competent  physician  [and  hospital]  in  the  same 
class  to  which  he  belongs,  acting  in  the  same  or  similar  circumstances." 

You  are  instructed  that  the  law  presumes,  in  the  absence  of  evidence  to  the 
contrary,  that  a  physician  and  a  hospital  has  [sic]  performed  their  respective 
duties  with  the  required  degree  of  care  and  skill.  So  that  the  plaintiffs  must 
prove  by  the  greater  weight  of  the  evidence  that  the  defendants  failed  to 
exercise  such  care  and  skill  as  was  required.15'2 

1511  Joy  v.  Chau,  —  IndApp  — ,  —  IndDec  — ,  15-2  Riffey  v.  Tender,  36  MdApp  633,  375  A2d 
377  NE2d  670  (1978).  1138  (1977). 

§  2699.    —  Liability  from  operation  of  automobiles  generally. 

Kentucky. 

If  the  jury  believe  from  the  evidence  that  the  defendant,  S.,  while  operating 
his  automobile  in  a  careful  and  prudent  manner  within  the  meaning  of  these 
instructions,  lost  control  of  his  automobile  as  a  result  of  suddenly  coming  upon 
ice  on  the  highway  which  he  did  not  see  and  could  not  in  the  exercise  of 
reasonable  care  have  seen  in  sufficient  time,  and  therefore  lost  control  of  his 
automobile  so  that  he  did  not  and  could  not  with  reasonable  care  have  regained 
control  of  same  in  time  to  have  avoided  the  accident  then  and  in  that  event  the 
law  is  for  the  defendant  S,  and  the  jury  should  so  find.25'1 
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25-1  Harris  v.  Thompson  (Ky),  497  SW2d  422 
(1973). 

§  2711.    Arguments  and  conduct  of  counsel  in  general. 
California. 

Ladies  and  gentlemen  of  the  jury,  you  are  instructed  that  you  should  not 
consider  as  evidence  any  statement  of  counsel  made  during  this  trial,  nor  any 
document  upon  the  counsel  table  unless  such  statement  was  made  as  an 
admission  or  stipulation  conceding  the  existence  of  a  fact  or  facts  or  such 
document  or  documents  have  been  introduced  into  evidence.40'1 

40-1  Richardson  v.  Employers  Liability  Assur. 
Co.,  25  CalAppSd  232,  102  CalRptr  547  (1972). 

§  2739.    —  Direct  and  proximate  cause. 

Montana. 

The  appellate  court  ruled  that  the  trial  court's  failure  to  state  the  proximate 
cause  within  its  contributory  negligence  instructions  was  reversible  error  since 
proximate  cause  is  an  essential  element  of  the  crime  charged.  The  negligence 
of  the  plaintiff  must  be  shown  to  be  a  proximate. cause  of  the  injury  in  order 
to  raise  the  issue  of  contributory  negligence.84'1 

*"  McAlpine  v.  Midland  Elec.  Co.,  634  P2d 
1166  (Mont  1981). 

§  2763.    —  Market  value. 
Indiana. 

Evidence  has  been  received  as  to  the  purchase  price  of  the  subject  property 
when  acquired  by  the  defendant.  Purchase  of  land  by  the  defendant  constitutes 
one  transaction  in  the  vicinity  which  you  may  consider,  along  with  other 
evidence,  in  arriving  at  your  conclusion  as  to  the  fair  market  value  of  the 
property  at  the  time  of  taking.9'1 

Note:  The  defendant-landowner  purchased  the  subject  property  seven  years 
and  two  months  before  the  taking. 

ai  State  v.  Valley  Dev.  Co.,  Inc.,  256  Ind  278, 
25  IndDec  230,  268  NE2d  73  (1971). 

§  2766.    —  Negligence. 
Texas. 

In  connection  with  Special  Issues  8  through  18,  inquiring  as  to  the  conduct 
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of  plaintiff,  A.  H.  P.,  you  are  instructed  that  Article  1142,  Penal  Code  of  Texas, 
states  in  part  as  follows: 

"Article  1142.  Lawful  Violence.  Violence  used  to  the  person  does  not  amount 
to  an  assault  or  battery  in  the  following  cases: 

"4.  In  preventing  or  interrupting  an  intrusion  upon  the  lawful  possession  of 
property." 

You  are  further  instructed  that  "in  preventing  or  interrupting  an  intrusion 
upon  the  lawful  possession  of  property"  A.  H.  P.  could  use  reasonable  but  not 
excessive  force  to  effect  the  purposes  of  this  Statute. 

By  the  term,  "negligence,"  as  used  in  Special  Issues  8, 10, 13  and  17,  is  meant 
that  degree  of  care  that  an  ordinarily  prudent  person  in  lawful  possession  of 
property  would  have  exercised  under  the  same  or  similar  circumstances  in 
carrying  out  the  purposes  of  §  4,  Article  1142,  quoted  above.12-1 

12-*  Denton  v.  Poole  (TexCivApp)  478  SW2d 
834  (1972). 

§  2768.    —  Notice. 
Alaska. 

The  trial  court's  instruction  failed  to  advise  the  jury  that  no  notice  is  neces- 
sary under  the  Alaska  Tort  Claims  Act  when  a  dangerous  condition  resulting 
in  personal  injury  was  caused  by  the  city  against  which  a  claim  is  made.14-1 

"^Johnson  v.  State,  636  P2d  47  (Alaska 
1981). 

§  2770.    —  Ordinary  care. 
Georgia. 

In  an  action  by  a  mother  for  wrongful  death  of  her  12-year-old  daughter  who 
was  fatually  injured  in  a  train-automobile  collision,  the  following  charge  was 
upheld: 

"The  railroad  company  is  under  the  duty  to  exercise  ordinary  care  in  having 
immediate  and  proper  control  of  the  train  to  avoid  doing  injury  to  persons  and 
property,  and  it  is  a  question  for  you  to  determine  whether  the  railroad  was 
negligent  in  this  respect."  16-1 

16-1  Seaboard  Coast  Line  R.  Co.  v.  Duncan, 
123  GaApp  479,  181  SE2d  535  (1971), 

§  2798.    —  Undue  influence. 

Texas. 

The  term  "undue  influence,"  as  used  herein,  means  such  influence  or 


§  2805  INSTRUCTIONS— CIVIL  ACTIONS  152 

domination  which,  under  the  facts  and  circumstances  existing,  destroys  the 
free  agency  of  one  person,  and  substitutes  in  the  place  thereof,  the  will  of 
another.45-1 

4511  Dulak  v.  Dulak  (TexCivApp),  496  SW2d 
776  (1973). 

§  2805.    Number  of  jurors  required  to  concur  in  verdict. 

Alabama. 

The  jury  is  instructed  that,  if  any  one  of  your  number  is  not  reasonably 
satisfied  from  the  evidence  that  the  plaintiff  is  entitled  to  recover,  you  cannot 
find  for  the  plaintiff.54'1 

54-1  Aubrey  v.  Helton,  276  Ala  134,  159  S2d 
837(1964).- 

CHAPTER  150 

RAILROADS 

Section  Section 

2840.    Liability  from  operation  generally;  neg-  2857.    Care    in    running    trains    at    street 
ligence;  care  required.  crossings. 

2844.  Speed  of  trains.  2860.    Care  to  be  exercised  at  points  where 

2845.  Duty  to  sound  signals  on  train.  persons  may  be  expected  on  tracks. 
2848.    Duty  of  railroad  to  maintain  lookout.  2874.    Contributory  negligence. 

2855.  Negligence  in  maintenance  of  crossing.      2875.    —  Limitations  on  defense. 

2856.  Care  in  running  trains  at  highway      2877.    Imputed  negligence. 

crossings.  2878.    Doctrine  of  last  clear  chance. 

2856A.  Res  ipsa  loquitur,  train  as  instrumen-      2881.    Duty  to  stop,  look,  and  listen, 
tality. 

§  2840.    Liability  from  operation  generally;  negligence;  care  required. 

California. 

Streets  and  highways  are  within  the  jurisdiction  and  control  of  the  state  of 
California,  counties  and  cities  thereof. 

The  defendant  railroad  had  no  authority  over,  or  right  to  determine  the 
direction,  shape  or  alignment  of  Ash  Street,  nor  any  responsibility  therefor. 
Neither  did  said  defendant  railroad  have  any  authority  over,  nor  responsibility 
for  the  condition  of  the  surface  of  Ash  Street,  except  as  follows: 

The  defendant  railroad's  responsibility  in  this  respect  is  to  maintain  the 
surface  of  the  street  between  the  tracks  and  on  two  feet  of  each  side  of  the  rails 
within  the  outer  edges  of  the  street  improved  for  vehicular  travel. 

You  are  instructed  that  the  right  of  way  of  a  railroad  company  is  private 
property,  and  that  there  is  no  duty  resting  upon  the  defendant,  Southern 
Pacific  Company,  to  widen  the  crossing  involved  in  this  case  in  the  absence  of 
a  condemnation  proceeding  brought  by  proper  public  authority,  or  an  order  of 
the  Public  Utilities  Commission  of  the  state  of  California. 
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Since  the  evidence  in  this  case  does  not  disclose  that  a  wider  crossing  over 
the  tracks  of  the  defendant  railroad  has  been  condemned  by  the  county  of  San 
Joaquin,  the  state  of  California,  or  any  other  public  agency,  and  also  the 
evidence  does  not  disclose  any  order  of  the  Public  Utilities  Commission  of  this 
state  requiring  such  widening  of  the  crossing,  then  I  instruct  you  that  liability 
of  the  defendant,  Southern  Pacific  Company,  cannot  be  predicated  upon  any 
alleged  failure  to  widen  the  crossing,  and  you  are  to  disregard  any  contentions 
made  by  the  plaintiffs  that  the  defendant  had  any  such  duty.1'1 
<f 

Georgia. 

In  an  action  by  a  mother  for  wrongful  death  of  her  12-year-old  daughter  who 
was  fatally  injured  in  a  train-automobile  collision,  the  following  charge  was 
upheld: 

"The  railroad  company  is  under  the  duty  to  exercise  ordinary  care  in  having 
immediate  and  proper  control  of  the  train  to  avoid  doing  injury  to  persons  and 
property,  and  it  is  a  question  for  you  to  determine  whether  the  railroad  was 
negligent  in  this  respect."  1-2 

Indiana. 

The  defendant  Baltimore  and  Ohio  Railroad  Company  has  a  duty  to  the 
public  to  exercise  reasonable  care  for  the  safety  of  the  traveling  public  in  the 
operation  of  its  trains  where  the  tracks  upon  which  they  are  operated  cross 
public  highways.  You  are  instructed  that  in  determining  whether  the  defen- 
dant in  this  case  complied  with  its  duty  to  exercise  reasonable  care  for  the 
safety  of  the  traveling  public,  including  plaintiffs  son,  you  may  take  into 
consideration  the  conduct  of  the  defendant's  crew,  the  speed  of  the  train,  and 
all  the  circumstances  including  the  presence  or  absence  of  adequate  warning 
signals,  signs,  gates,  bells,  watchmen,  flagmen,  and  whether  the  train  whistle, 
horn  or  bell  was  sounded  together  with  all  other  circumstances  concerning  the 
crossing.  If  you  find  that  the  conduct  of  the  defendant  under  all  of  said  circum- 
stances was  not  reasonable  and  prudent  then  the  defendant  would  be  negli- 
gent. 

You  are  further  instructed  that  in  considering  whether  plaintiffs  son  who 
was  a  14  year  old  passenger  in  a  pick-up  truck  was  guilty  of  negligence,  you 
may  take  into  consideration  all  of  the  above  factors  insofar  as  they  would  bear 
on  his  conduct  under  the  existing  circumstances. 


Negligence  is  based  upon  the  duty  to  use  care  and  it  consists  of  failure  to 
exercise  that  degree  of  care  which  a  corporation  of  ordinary  prudence  would 
exercise  under  like  circumstances.  It  is  to  be  measured  in  the  light  of  modern 
ways  and  means  of  life  where  danger  can  be  reasonably  avoided. 

Although  the  track  of  a  railroad  is  of  itself  a  warning  of  danger  to  a  person 
approaching  it,  it  is  the  duty  of  the  railroad  company  to  exercise  ordinary  care 
at  a  crossing  by  adopting  a  reasonably  safe  and  effective  mode,  commensurate 
with  the  danger  at  the  particular  crossing,  of  warning  travelers  of  the  approach 
of  trains. 
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In  determining  whether  the  railroad  exercised  reasonable  care  in  main- 
taining this  crossing  reasonably  safe  for  users  of  the  public  highway  in  ques- 
tion as  shown  by  the  evidence  was  or  was  not  negligent,  [sic]  you  may  consider 
the  fact,  if  it  be  a  fact,  that  there  were  not  any  warning  signals,  gates,  bells, 
and  adequate  number  of  flagmen,  together  with  all  other  circumstances  con- 
cerning the  crossing,  such  as  obstructions  to  the  view,  the  time  of  day  or  night, 
and  the  frequency  with  which  travelers  pass  over  the  crossing. 

If  you  find  the  conduct  of  the  defendant  under  all  of  said  circumstances  was 
not  reasonable  and  prudent  then  the  defendant  would  be  negligent.2-1 

1-J  Greeneich  v.  Southern  Pacific  Co.,  189      GaApp  479,  181  SE2d  535  (1971). 
CalApp2d  100,  11  CalRptr  235  (1961).  2'1  Wells  v.  Baltimore  &  Ohio  R.  Co.,  —  Ind 

^  Seaboard  Coast  Line  R.  Co.  v.  Duncan,  123      — ,  363  NE2d  1001  (1977). 

§  2844.    Speed  of  trains. 
Ohio. 

If  the  jury  finds  that  the  train  was  going  at  a  greater  speed  than  a  man  of 
ordinary  care  and  prudence  in  like  employment  would  have  been  running  it 
under  like  circumstances,  and  if  the  decedent's  driver,  L.  R.,  as  a  reasonable 
man,  was  thereby  deceived  and  led  to  believe  that  he  could  cross  the  track  in 
safety,  the  jury  would  be  warranted  in  finding  the  railroad  negligent  as 
charged  in  this  respect.23-1 

28-1  Ratliff  v.  Baltimore  &  Ohio  R.  Co.,  109 
OhApp  177,  164  NE2d  438  (1959). 

§  2845.    Duty  to  sound  signals  on  train. 
Pennsylvania. 

A  railroad's  employees  in  charge  of  a  train  are  bound  to  give  timely  and 
sufficient  warning  of  the  train's  approach  to  a  crossing.  Generally,  the 
adequacy  of  a  signal  given  when  approaching  a  crossing  depends  on  whether 
warning  was  given  soon  enough  in  view  of  the  rapid  movement  of  the  train,  but 
the  adequacy  of  the  signal  may  depend  upon  whether  the  signal  was  given  too 
soon  in  view  of  the  retarded  rate  of  speed  of  the  train  and  in  either  event  the 
question  is  whether  the  warning  was  timely,  in  view  of  all  the  circum- 
stances.31*1 

3"  Wilson  v.  Pennsylvania  R.  Co.,  421  Pa 
419,  219  A2d  666  (1966). 

§  2848.    Duty  of  railroad  to  maintain  lookout. 
Iowa. 

You  are  instructed  that  it  was  the  duty  of  said  engineer  on  said  locomotive 
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to  keep  such  a  lookout  as  a  reasonably  prudent  and  cautious  person  would  have 
used  and  exercised  under  like  circumstances  and  conditions  to  observe  persons 
and  vehicles  rightfully  crossing  said  railroad  crossing.35-1 

Pennsylvania. 

A  railroad's  employees  in  charge  of  a  train  are  bound  to  give  timely  and 
sufficient  warning  of  the  train's  approach  to  a  crossing.  Generally,  the 
adequacy  of  a  signal  given  when  approaching  a  crossing  depends  on  whether 
warning  was  given  soon  enough  in  view  of  the  rapid  movement  of  the  train,  but 
the  adequacy  of  the  signal  may  depend  upon  whether  the  signal  was  given  too 
soon  in  view  of  the  retarded  rate  of  speed  of  the  train  and  in  either  event  the 
question  is  whether  the  warning  was  timely,  in  view  of  all  the  circum- 
stances.35'2 

^  Roberts  v.  Chicago  &  N.  W.  Ry.  Co.,  253  35'2  Wilson  v.  Pennsylvania  R.  Co.,  421  Pa 
la  646,  113  NW2d  269  (1962).  419,  219  A2d  666  (1966). 

§  2855.    Negligence  in  maintenance  of  crossing. 
Illinois. 

The  following  held  harmless  error  where  facts  did  not  warrant  giving  the 
instruction: 

There  was  in  force  in  the  State  of  Illinois  at  the  time  of  the  occurrence  in 
question  certain  statutes  which  provided: 

Hereafter,  at  all  of  the  railroad  crossings  of  highways  and  streets  in  this 
state,  the  several  railroad  corporations  in  this  state  shall  construct  and  main- 
tain said  crossings,  and  the  approaches  thereto,  within  their  respective  rights 
of  way,  so  that  at  all  times  they  shall  be  reasonably  safe  as  to  persons  and 
property. 

If  you  find  that  the  defendant  violated  the  statutes  on  the  occasion  in  ques- 
tion, then  you  may  consider  that  fact  together  with  all  of  the  other  facts  and 
circumstances  in  evidence  in  determining  whether  or  not  the  defendant  was 
negligent  immediately  before  and  at  the  time  of  the  occurrence.57'1 

West  Virginia. 

The  court  instructs  you  that  if  you  believe  from  a  preponderance  of  the 
evidence  that  after  plaintiffs  decedent  entered  on  said  bridge  she  continued  to 
be  on  the  alert  and  to  exercise  reasonable  care  to  discover  the  approach  of  the 
train,  and  that  after  discovering  the  same  she  used  reasonable  care  with  the 
means  available  to  avoid  being  struck,  and  was  not  negligent  in  this  particular, 
and  if  you  further  believe  from  a  preponderance  of  the  evidence  that  the 
brakeman  on  the  rear  end  of  the  train  saw  the  decedent  on  the  bridge  and 
realized  that  she  was  in  a  position  of  imminent  danger  and  peril  from  which 
she  could  not  extricate  herself  and  avoid  being  struck  by  the  train,  by  the 
exercise  of  reasonable  care  upon  her  part,  and  that  at  the  time  the  brakeman 
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so  saw  the  decedent  on  said  bridge,  in  the  aforesaid  position  of  imminent 
danger  and  peril,  he  could  have  slackened  the  speed  of  the  train  or  stopped  it, 
by  the  exercise  of  reasonable  care,  and  thereby  avoided  striking  the  decedent, 
and  that  he  thereafter  failed  to  exercise  reasonable  care  to  slacken  the  speed 
of  the  train  or  to  stop  it,  with  the  appliances  he  had  at  hand,  and  that  such 
failure  to  slacken  the  speed  of  the  train  or  to  stop  it  was  the  proximate  cause 
of  the  accident,  then  your  verdict  should  be  for  the  plaintiff.  But  if  you  should 
believe  from  the  evidence  that  the  plaintiffs  decedent  was  negligent  in  not 
being  on  the  alert  after  she  went  on  said  bridge  to  cross  it  in  discovering  the 
approach  of  the  train,  or  that  after  discovering  it  she  did  not  use  reasonable 
care  with  the  means  she  had  at  hand  to  get  out  of  the  way  to  avoid  being  struck, 
then  you  should  find  for  the  defendant. 

If,  however,  you  believe  from  the  evidence  that  the  brakeman  on  the  rear  of 
the  train  did  not  see  the  decedent  in  time  to  have  prevented  the  accident,  or 
that  after  he  did  see  her  he  used  reasonable  care  with  the  means  he  had  at  hand 
to  prevent  the  accident,  and  it  occurred  nevertheless,  then  your  verdict  should 
be  for  the  defendant.59-1 

57-1  Merchants  Nat.  Bank  v.  Elgin,  Joliet  &  here:  "This  correctly  instructs  the  jury  on  the 

Eastern  Ry.  Co.,  121  IllApp2d  445,  257  NE2d  doctrine  of  the  last  clear  chance.  Certainly  it 

216  (1970).  did   not   prejudice   the   defendants.   In   some 

^  Stokey  v.  Norfolk  &  W.  R.  Co.,  132  WVa  respects  it  is  more  favorable  to  the  defendants 

771,  55  SE2d  102  (1949).  than  to  the  plaintiff,  at  least  in  regard  to  sub- 

The  action  was  for  wrongful  death  of  a  mitting  to  the  jury  the  question  whether  the 

woman  aged  seventy-four  years,  but  active  and  decedent  was  negligent  in  failing  to  discover 

alert  for  her  years,  who  was  struck  by  a  mixed  the  approach  of  the  train  after  she  went  on  the 

three-car  train  while  walking  along  the  track  bridge,    and,   after   becoming   aware   of  the 

across  a  railroad  bridge,  oncoming  train,  she  did  not  use  reasonable  care 

In  affirming  judgment  on  verdict  for  plaintiff,  to  avoid  being  struck." 
the  court  said,  as  to  the  instructions  set  forth 

§  2856.    Care  in  running  trains  at  highway  crossings. 
Indiana. 

The  defendant  Baltimore  and  Ohio  Railroad  Company  has  a  duty  to  the 
public  to  exercise  reasonable  care  for  the  safety  of  the  traveling  public  in  the 
operation  of  its  trains  where  the  tracks  upon  which  they  are  operated  cross 
public  highways.  You  are  instructed  that  in  determining  whether  the  defen- 
dant in  this  case  complied  with  its  duty  to  exercise  reasonable  care  for  the 
safety  of  the  traveling  public,  including  plaintiffs  son,  you  may  take  into 
consideration  the  conduct  of  the  defendant's  crew,  the  speed  of  the  train,  and 
all  the  circumstances  including  the  presence  or  absence  of  adequate  warning 
signals,  signs,  gates,  bells,  watchmen,  flagmen,  and  whether  the  train  whistle, 
horn  or  bell  was  sounded  together  with  all  other  circumstances  concerning  the 
crossing.  If  you  find  that  the  conduct  of  the  defendant  under  all  of  said  circum- 
stances was  not  reasonable  and  prudent  then  the  defendant  would  be  negli- 
gent. 

You  are  further  instructed  that  in  considering  whether  plaintiffs  son  who 
was  a  14  year  old  passenger  in  a  pick-up  truck  was  guilty  of  negligence,  you 
may  take  into  consideration  all  of  the  above  factors  insofar  as  they  would  bear 
on  his  conduct  under  the  existing  circumstances. 
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Negligence  is  based  upon  the  duty  to  use  care  and  it  consists  of  failure  to 
exercise  that  degree  of  care  which  a, corporation  of  ordinary  prudence  would 
exercise  under  like  circumstances.  It  is  to  be  measured  in  the  light  of  modern 
ways  and  means  of  life  where  danger  can  be  reasonably  avoided. 

Although  the  track  of  a  railroad  is  of  itself  a  warning  of  danger  to  a  person 
approaching  it,  it  is  the  duty  of  the  railroad  company  to  exercise  ordinary  care 
at  a  crossing  by  adopting  a  reasonably  safe  and  effective  mode,  commensurate 
with  the  danger  at  the  particular  crossing,  of  warning  travelers  of  the  approach 
of  trains. 

In  determining  whether  the  railroad  exercised  reasonable  care  in  main- 
taining this  crossing  reasonably  safe  for  users  of  the  public  highway  in  ques- 
tion as  shown  by  the  evidence  was  or  was  not  negligent,  [sic]  you  may  consider 
the  fact,  if  it  be  a  fact,  that  there  were  not  any  warning  signals,  gates,  bells, 
and  adequate  number  of  flagmen,  together  with  all  other  circumstances  con- 
cerning the  crossing,  such  as  obstructions  to  the  view,  the  time  of  day  or  night, 
and  the  frequency  with  which  travelers  pass  over  the  crossing. 

If  you  find  the  conduct  of  the  defendant  under  all  of  said  circumstances  was 
not  reasonable  and  prudent  then  the  defendant  would  be  negligent.61'1 

Pennsylvania. 

If  an  engineer  apprehends  that  a  person  on  or  approaching  a  crossing  will  be 
in  danger,  it  is  his  duty  to  slacken  the  train's  speed  and,  if  possible,  to  stop  it 
in  order  to  avert  an  accident.62'1 

61>1  Wells  v.  Baltimore  &  Ohio  E.  Co.,  —  Ind  62-1  Wilson  v.  Pennsylvania  R.  Co.,  421  Pa 
— ,  363  NE2d  1001  (1977).  419,  219  A2d  666  (1966). 

§  2856A.    Res  ipsa  loquitur,  train  as  instrumentality. 
Illinois. 

Under  the  doctrine  of  res  ipsa  loquitur  when  the  instrumentality  which  has 
caused  an  injury  is  shown  to  be  under  the  management  of  the  party  charged 
with  negligence,  and  the  accident  is  such  as  in  the  ordinary  course  of  events 
would  not  have  happened  if  those  having  such  management  used  proper  care, 
the  accident  itself  affords  reasonable  evidence  of  negligence  in  the  absence  of 
explanation  by  the  party  charged  *  *  *.  Thus,  while  plaintiff  need  not  show  that 
the  speed  of  the  train  was  the  specific  cause  of  the  accident  under  res  ipsa, 
before  the  doctrine  may  apply  plaintiff  must  show  that  the  train  was  the 
instrumentality  which  actually  caused  the  accident.70-1 

70.1  pubiication  Corp.  v.  Chicago  River  S.  Ind. 
R.  Co.,  49  IllAppSd  508,  7  IllDec  362,  364  NE2d 
523  (1977). 
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§  2857.     Care  in  running  trains  at  street  crossings. 

California. 

The  duty  of  Union  Pacific  Railroad  Company,  toward  persons  using  the 
private  crossing  we  are  here  concerned  with,  was  to  exercise  ordinary  care  to 
discover  any  such  persons  on  or  near  the  crossing  and  to  exercise  ordinary  care 
to  avoid  injuring  such  persons  after  their  presence  on  or  near  the  track  was 
discovered.71-1 

If  the  defendant,  the  A.  Railway  Co.,  permitted  and  consented  to  the  use  of 
its  tracks  and  right-of-way  by  the  public  for  the  purpose  of  travel  across  said 
track  at  the  place  where  the  alleged  accident  to  plaintiff  occurred,  and  the 
plaintiff  was  so  using  the  tracks  and  right-of-way  at  the  time  the  alleged 
accident  and  injury  occurred,  then  said  defendant  owed  her  a  duty  to  use  and 
exercise  ordinary  care  to  maintain  the  crossing  in  a  reasonably  safe  condition 
in  order  to  avoid  injury  to  the  plaintiff.71-2 

71-1  Essick  v.  Union  Pacific  R.  Co.,  182  Ry.  Co.,  221  CalApp2d  712,  34  CalRptr  614 
CalApp2d  456,  6  CalRptr  208  (1960).  (1963). 

71-2  Pitcher  v.  Atchison,  Topeka  &  Santa  Fe 

§  2860.    Care  to  be  exercised  at  points  where  persons  may  be  expected 
on  tracks. 

Pennsylvania. 

If  an  engineer  apprehends  that  a  person  on  or  approaching  a  crossing  will  be 
in  danger,  it  is  his  duty  to  slacken  the  train's  speed  and,  if  possible,  to  stop  it 
in  order  to  avert  an  accident.75-1 

75-1  Wilson  v.  Pennsylvania  R.  Co.,  421  Pa 
419,  219  A2d  666  (1966). 

§  2874.    Contributory  negligence. 
California. 

The  duty  rests  upon  the  driver  of  an  automobile  to  use  ordinary  care  to  avoid 
colliding  with  the  visible  objects  in  front  of  him,  and  an  especial  duty  of  care 
rests  upon  him  in  approaching  and  crossing  railroad  tracks.17  -1 

Colorado. 

The  Colorado  comparative  negligence  statute,  Colorado  Revised  Statutes, 
§  13-21-111(1)  (1973  &  Supp.  1981),  eliminates  the  fourth  element  of  the  res 
ipsa  loquitur  doctrine  —  requirement  that  the  plaintiff  be  free  from 
contributory  negligence  —  and  modifies  the  second  element  of  the  res  ipsa 
doctrine  —  the  requirement  that  there  be  a  finding  that  it  is  more  likely  than 
not  that  the  defendant's  negligence  was  the  cause  of  the  accident  rather  than 
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any  conduct  on  the  part  of  the  plaintiff.  Therefore,  "whenever  a  court  can 
reasonably  find  that  the  event  is  of  the  kind  which  ordinarily  would  not  occur 
in  the  absence  of  someone's  negligence  and  that  defendant's  inferred  negli- 
gence was,  more  probably  than  not,  a  cause  of  the  injury,  the  doctrine  of  res  ipsa 
loquitur  applies  even  though  plaintiffs  negligent  acts  or  omissions  may  also 
have  contributed  to  the  injury.  Once  the  trial  court  rules  that  the  doctrine  is 
applicable,  the  jury  must  then  compare  any  evidence  of  negligence  of  the 
plaintiff  with  the  inferred  negligence  of  the  defendant  and  decide  what 
percentage  of  negligence  is  attributable  to  each  party."  17>2 

Indiana. 

While  it  is  true  that  a  traveler  approaching  a  highway  has  a  right,  within 
certain  limitations,  to  rely  upon  the  assumption  that  a  railroad  company  will 
exercise  care  in  the  operation  of  its  trains  over  a  highway  crossing,  still  I 
instruct  you  that  such  right  of  reliance  does  not  excuse  a  traveler  approaching 
such  crossing  from  the  duty  of  exercising  reasonable  care  for  his  own  safety, 
and  does  not  excuse  him  from  his  duty  with  regard  to  looking  and  listening  for 
an  approaching  train.18'1 

Tennessee. 

[R]emote  contributory  negligence  is  negligence  that's  too  far  removed  either 
as  to  time,  place  or  causative  force  to  be  a  proximate  cause  of  an  injury.  If  you 
find  the  plaintiffs  guilty  of  that  type  of  remote  contributory  negligence,  then 
in  the  determination  of  their  damages,  you  must  reduce  the  amount  of  the 
verdict  you  would  otherwise  award  them  in  accordance  with  their  own 
contribution  to  their  own  injuries,  considering  each  plaintiff  separately  in  that 
regard. 

If  you  find  contributory  negligence,  then  you  have  the  question  was  it  a 
proximate  cause  or  was  it  a  remote  cause  of  the  injuries?  The  proximate  cause 
is  that  which  in  a  natural  and  continuous  sequence  unbroken  by  any  new  cause 
produces  the  injury  either  by  itself  or  together  with  other  negligence.  There  can 
be  more  than  one  proximate  cause.  The  other  definition,  negligence  that  is  a 
substantial  factor  in  producing  or  failing  to  prevent  the  injury.  Then  you  would 
find  for  the  defendant. 

If  you  find  it  was  too  remote,  negligence  existed  but  is  too  remote  to  be  a 
proximate  cause,  too  unconnected  in  causative  force  for  you  to  call  it  a  proxi- 
mate cause,  then  there  would  not  be  a  defense,  but  you  would  reduce. the  verdict 
you  would  otherwise  give  the  plaintiffs  in  accordance  with  their  contribution 
to  their  own  injury,  the  remote  negligence.24*1 

17a  Pobor  v.  Western  Pacific  R.  Co.,  55  Cal2d  18-J  Chesapeake  &  Ohio  Railway  Co.  v.  Pace, 

314, 11  CalRptr  106,  359  P2d  474  (1961).  132  IndApp  321, 175  NE2d  895  (1961). 

1W  Montgomery  Elevator  Co.  v.  Gordon,  619  24J  Gross  v.  Nashville  Gas  Co.,  608  SW2d  860 

P2d  66  (Colo  1980).  (TennApp  1980), 
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§  2875.    —  Limitations  on  defense. 

Ohio. 

Ladies  and  gentlemen  of  the  jury,  on  May  29, 1965  there  was  in  full  force  and 
effect  the  following  statute  of  the  state  of  Ohio: 

At  all  points  where  its  railroad  crosses  a  public  road  at  a  common  grade  each 
company  shall  erect  a  sign  with  large  and  distinct  letters  placed  on  it  to  give 
notice  of  the  proximity  of  the  railroad  and  warn  persons  to  be  on  the  lookout 
for  the  locomotive.  A  company  which  neglects  or  refuses  to  comply  with  this 
section  is  liable  in  damages  for  all  injuries  which  occur  to  persons  or  property 
from  such  neglect  or  refusal. 

The  evidence  in  this  case  is  not  in  dispute  that  at  the  time  of  the  collision  and 
the  death  of  E.  M.  the  railroad  crossing  at  French  Creek  Road  was  not  protected 
as  required  by  this  statute.  Therefore,  if  you  find  that  the  neglect  or  refusal  of 
the  railroad  to  have  this  statutory  warning  sign  in  place  at  this  crossing, 
contributed  to  the  proximate  cause  of  the  collision  and  the  death  of  E.  M.  your 
verdict  must  be  for  the  plaintiff. 

It  is  sufficient  in  law  to  make  the  railroad  liable  if  in  fact  the  statutory  sign 
is  absent  and  the  railroad  knows  it  is  absent,  provided  the  absence  of  the  sign 
is  a  proximate  cause  or  contributory  proximate  cause  of  injury  or  death. 

The  omission  of  the  sign  would  be  a  contributing  proximate  cause  of  the 
death  if  the  omission  stands  to  the  death  in  relation  of  cause  and  effect.  This 
would  be  true  even  if  you  should  find  that  there  were  several  acts  or  omissions 
which  combined  at  the  time  and  place  to  produce  the  collision  and  death. 

Thus,  if  you  find  that  the  violation  of  this  statute  did  proximately  contribute 
to  cause  E.  M.'s  death,  then  your  verdict  must  be  for  the  plaintiff.  It  would  not 
be  necessary  for  you  to  deliberate  further  on  the  other  issues  of  wanton  miscon- 
duct, negligence  or  contributory  negligence,  but  you  would  then  go  on  to  con- 
sider the  only  remaining  issue,  the  issue  of  damages. 

Ladies  and  gentlemen  of  the  jury,  if  you  find  that  the  violation  of  the 
crossarm  statute  did  proximately  contribute  to  cause  E.  M.'s  death,  then  your 
verdict  must  be  for  the  plaintiff,  and  this  would  be  true  even  if  you  should  find 
from  the  evidence  that  E.  M.  was  himself  negligent. 

The  law  is  that  if  you  find  negligence  or  contributory  negligence  on  the  part 
of  E.  M.,  as  the  court  will  define  it  to  you,  it  is  not  a  defense  to  the  violation 
of  this  statute  and  your  verdict  must  be  for  the  plaintiff  if  the  violation  was  a 
proximate  cause  of  E.  M.'s  death.29-1 

29-1  McCallie  v.  New  York  Central  E.  Co.,  23 
OhApp2d  152,  261  NE2d  179  (1969). 

§  2877.    Imputed  negligence. 
California. 

You  are  instructed  that  the  negligence,  if  any,  of  the  automobile  driver,  J. 
V.,  may  not  be  imputed  to  the  decedent,  and  therefore,  if  you  should  find  that 
both  said  driver,  J.  V.,  and  defendant,  Southern  Pacific  Company,  were  negli- 
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gent,  and  their  concurring  negligence  was  the  sole  proximate  cause  of  the 
accident,  you  are  not  to  compare  the  negligence  of  one  with  that  of  the  other, 
but  should  return  a  verdict  for  the  plaintiffs. 


You  are  reminded  of  the  fact  that  the  vehicle  in  which  the  decedent,  E.  G., 
was  riding  at  the  time  of  the  accident  in  question  was  then  being  operated  by 
J.  V.  You  are  instructed  that  the  said  driver's  negligence,  if  any,  may  not  be 
imputed  to  the  deceased  person,  and  that  therefore,  you  shall  find  that  said 
decedent  was  not  guilty  of  contributory  negligence  unless  you  should  find  that 
there  was  personal  negligence  on  his  part;  that  is,  some  negligent  conduct  of 
his  own,  which  contributed  as  a  proximate  cause  to  his  injury  and  subsequent 
death. 


If  you  find  that  at  the  time  and  place  of  the  happening  of  the  accident  in 
question  in  this  case,  that  the  deceased,  E.  G.,  was  without  fault,  and  if  you 
further  find  from  a  preponderance  of  the  evidence  that  the  death  of  said  E.  G. 
was  proximately  caused  by  any  negligence  on  the  part  of  the  defendant,  South- 
ern Pacific  Company,  then  you  are  instructed  that  the  plaintiffs  are  entitled  to 
recover,  even  though  you  may  find  that  other  persons  may  have  also  been 
negligent,  and  even  though  they  may  have  been  more  negligent  than  the 
defendant,  Southern  Pacific  Company. 


You  are  instructed  that  if  you  find  from  a  preponderance  of  the  evidence  in 
this  case  that  the  Southern  Pacific  Company  was  guilty  of  some  negligence 
proximately  causing  the  accident  in  question  and  the  death  of  E.  G.,  then,  even 
though  J.  V.  may  have  been  guilty  of  greater  negligence,  nevertheless,  you  are 
instructed  that  you  must  return  a  verdict  in  favor  of  the  plaintiffs  and  against 
the  defendant,  Southern  Pacific  Company,  if  you  find  that  the  deceased  was  at 
all  times  in  the  exercise  of  ordinary  care.31-1 

31*1  Greeneich  v.  Southern  Pacific  Co.,  189 
CaiApp2d  100,  11  CalRptr  235  (1961), 

§  2878.    Doctrine  of  last  clear  chance. 
Indiana. 

I  instruct  you  that  it  is  the  duty  of  those  running  a  locomotive  to  exercise 
reasonable  care  in  looking  ahead  to  discover  persons  or  objects  on  the  tracks 
at  crossings,  and  to  exercise  care  to  avoid  accidents.  I  further  instruct  you  that 
it  is  the  duty  of  those  running  a  locomotive  to  use  ordinary  care  in  appre- 
hending and  acting  on  danger  signals.  If  you  find  from  the  evidence,  if  any,  that 
at  the  time  and  place  herein  complained  of,  the  defendant's  employees  failed 
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to  exercise  reasonable  care  in  looking  ahead  to  see  plaintiff  on  the  tracks  at 
said  crossing,  or  that  defendant's  employees  failed  to  exercise  reasonable  care 
to  avoid  striking  plaintiffs  truck,  or  that  defendant's  employees  failed  to  exer- 
cise reasonable  care  in  apprehending  and  acting  on  danger  signals,  then  I 
instruct  you  that  your  verdict  may  be  for  plaintiff,  regardless  of  the  prior 
negligence  of  plaintiff,  if  any,  if  the  failure  of  defendant's  employees  to  do  any 
of  these  things  proximately  caused  the  accident  and  injury,  if  any,  herein 
complained  of. 


Even  though  you  should  find  that  the  plaintiff  was  negligent  in  any  partic- 
ular, if  you  further  find  that  by  reason  of  plaintiffs  negligence  he  was  placed 
in  a  position  of  peril,  and  that  the  operators  of  the  train  saw  the  plaintiff  and 
knew  and  appreciated  his  peril,  and  if  you  further  find  that  such  operators  of 
the  train  with  such  knowledge  could  in  the  exercise  of  ordinary  care  have 
avoided  striking  the  plaintiff,  and  did  not  do  so,  and  if  you  further  find  that  said 
operators  of  the  train  by  reason  thereof  were  negligent,  and  that  such 
operators'  negligence  and  not  the  negligence  of  the  plaintiff  was  the  proximate 
cause  of  the  collision,  then  I  instruct  you  that  the  plaintiff  is  not  barred  from 
recovery  by  reason  of  contributory  negligence.37'1 

37-1  Chesapeake  &  Ohio  Railway  Co.  v.  Pace, 
132  IndApp  321,  175  NE2d  895  (1961). 

§  2881.    Duty  to  stop,  look,  and  listen. 
Alabama. 

I  charge  you  gentlemen  that  the  distance  plaintiff  should  stop  from  the  track 
in  order  to  comply  with  his  duty  of  stopping,  looking  and  listening  before  going 
upon  this  crossing  is  not  a  set  number  of  feet  or  any  other  arbitrary  rule,  but 
should  be  dependent  upon  the  facts  in  this  particular  case  —  and  if  under  the 
circumstances  of  this  case  you  find  from  the  evidence  that  W.  C.  acted  as  an 
ordinary  prudent  man  would  have  acted  under  similar  circumstances,  then  the 
plaintiff  cannot  be  guilty  of  any  contributory  negligence.52'1 

Pennsylvania. 

A  railroad's  employees  in  charge  of  a  train  are  bound  to  give  timely  and 
sufficient  warning  of  the  train's  approach  to  a  crossing.  Generally,  the 
adequacy  of  a  signal  given  when  approaching  a  crossing  depends  on  whether 
warning  was  given  soon  enough  in  view  of  the  rapid  movement  of  the  train,  but 
the,  adequacy  of  the  signal  may  depend  upon  whether  the  signal  was  given  too 
soon  in  view  of  the  retarded  rate  of  speed  of  the  train  and  in  either  event  the 
question  is  whether  the  warning  was  timely,  in  view  of  all  the  circum- 
stances.641 
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M-1  Southern  Ry.  Co.  v.  Carter,  276  Ala  218,  ^  Wilson  v.  Pennsylvania  R.  Co.,  421  Pa 
160  S2d  628  (1963).  419,  219  A2d  666  (1966). 

CHAPTER  152 
RELIGIOUS  SOCIETIES 

Section 

2908.  Liability,  in  general. 

§  2908.    Liability,  in  general. 
California. 

An  employee  may  be  at  the  same  time  under  a  general  and  a  special 
employer,  and  neither  employer  retains  sole  power  over  the  employee.  If  the 
special  employer  has  the  right  to  control  the  details  of  the  work,  he  becomes 
liable  for  damages  proximately  resulting  from  that  activity. 


The  defendant  Roman  Catholic  Bishop  of  Fresno  is  a  corporation  sole,  and  as 
such  is  liable  under  law  for  conduct  of  its  agents  just  as  any  other  person  or 
corporation  would  be;  the  law  does  not  distinguish  between  religious  or  busi- 
ness enterprises  in  that  respect.3 -1 

3-1  Stevens  v.  Roman  Catholic  Bishop  of 
Fresno,  49  CalAppSd  877,  123  CalRptr  171 
(1975). 

CHAPTER  154 
SALE  OF  GOODS 

Section  Section 

2931.    Breach  of  contract.  2938A.  Product  liability. 

2936.    Implied  warranty.  2943.    Meaning  of  merchantable. 

2938.    Breach  of  warranty.  2945.    Fraud. 

§  2931.    Breach  of  contract. 
Oregon. 

In  an  action  by  plaintiffs  alleging  that  the  defendants  had  breached  the 
warranty  of  merchantability  in  a  sale  of  potato  seeds  to  the  defendant,  where 
there  was  conflicting  evidence  as  to  what  constituted  "merchantable"  seed  in 
the  trade,  there  was  a  jury  question  presented  and  they  were  properly  charged 
as  to  merchantability  that: 

"If  you  find  by  a  preponderance  of  the  evidence  that  the  source  of  the 
Fusarium  Tuber  Rot  cannot  be  determined  or  if  you  find  that  the  infestation 
of  the  Fusarium  Tuber  Rot  was  a  result  of  poor  preventative  farming  practices 
on  the  part  of  the  plaintiffs  as  the  sole  cause  of  their  loss,  then  you  must  find 
against  the  plaintiffs  and  in  favor  of  the  defendant." 
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and  they  were  further  properly  charged  as  to  the  allegation  by  plaintiff  of 
breach  of  warranty  that: 

"Now,  with  regard  to  the  implied  warranty  and  in  order  to  recover  in  an 
implied  warranty,  it  is  necessary  that  plaintiffs  prove  by  a  preponderance  of 
evidence  in  each  instance  that  there  existed  a  contract  of  sale  between  the 
plaintiff  and  defendant,  that  the  defendant  seriously  breached  the  implied 
warranty  of  merchantability  by  delivering  goods  to  the  plaintiff  not  meeting 
the  standard  of  merchantability,  and  that  the  breach  of  that  warranty  by 
defendant  was  sole,  direct  and  proximate  cause  of  the  damage  to  the  plaintiffs 
in  the  extent  of  Fusarium  Tuber  Rot  in  the  potato  seed  exceeds  the  mer- 
chantability standard  when  delivered  to  the  plaintiff  by  defendant  and  to  the 
extent  that  the  failure  of  the  seed  to  germinate  and  come  up  when  planted  due 
to  the  infestation  of  the  seeds  could  not  have  been  prevented  by  an  appropriate 
preventive  farming  practice  by  the  plaintiff." 

After  establishing  that  merchantability  was  a  question  of  fact  for  the  jury, 
and  charging  on  how  that  warranty  could  be  breached,  the  court  then  charged 
on  the  measure  of  damages  for  the  breach  of  warranty  as  follows: 

"Consequently,  the  plaintiffs  must  prove  by  a  preponderance  of  the  evidence 
that  the  loss  complained  of  occurred  as  a  direct  and  proximate  result  of  the 
existence  of  an  unmerchantable  degree  of  Fusarium  Tuber  Rot  infestation  at 
the  time  of  delivery  of  seed  to  plaintiffs  by  defendant,  and  that  the  loss  due  to 
infestation  of  seeds  could  not  have  been  prevented  by  preventative  farming 
practices."  3ai 

^  McVay  v.  Deschutes  Valley  Potato  Co., 
620  P2d  930  (OrApp  1980). 

§  2936.    Implied  warranty. 
Illinois. 

In  the  cases  dealing  with  the  implied  warranty  of  habitability  in  leases,  the 
rule  is  that  the  implied  warranty  of  habitability  is  fulfilled  by  substantial 
compliance  with  applicable  building  and  housing  codes.  This  rule  was  derived 
from  the  principle  of  law  that  compliance  with  local  laws  is  a  contractual 
condition  implied  by  law.  It  necessarily  follows,  in  the  context  of  a  contract  for 
the  sale  of  a  new  home,  that  a  failure  to  comply  with  applicable  housing  codes 
would  constitute  a  breach  of  the  implied  warranty  of  habitability.  Yet,  this  is 
not  to  suggest  that  the  implied  warranty  of  habitability  in  the  sale  of  a  new 
home  is  the  same  as  the  implied  warranty  of  habitability  in  leaseholds.  It  is 
possible  for  a  new  home  to  be  in  substantial  compliance  with  building  codes  and 
still  be  uninhabitable. 

The  primary  function  of  a  new  home  is  to  shelter  its  inhabitants  from  the 
elements.  If  a  new  home  does  not  keep  out  the  elements  because  of  a  substan- 
tial, defect  of  construction,  such  a  home  is  not  habitable  within  the  meaning  of 
the  implied  warranty  of  habitability.  Another  function  of  a  new  home  is  to 
provide  its  inhabitants  with  a  reasonably  safe  place  to  live,  without  fear  of 
injury  to  person,  health,  safety,  or  property.  If  a  new  home  is  not  structurally 
sound  because  of  a  substantial  defect  of  construction,  such  a  home  is  not  habit- 
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able  within  the  meaning  of  the  implied  warranty  of  habitability.  If  a  new  home 
is  not  aesthetically  satisfying  because  of  a  defect  of  construction,  such  a  defect 
should  not  be  considered  as  making  the  home  uninhabitable.  These  are,  in  our 
opinion,  the  basic  parameters  of  habitability.  We  might  further  add  that  we 
find  no  legal  authority  permitting  us  to  extend  the  implied  warranty  in  the  sale 
of  a  new  home  beyond  the  accepted  concept  of  habitability.47'1 

Missouri. 

Your  verdict  must  be  for  defendant  C.  H.  Co.  unless  you  believe  that  the  gym 
bar,  as  sold  by  defendant  C.  H.  Co.,  was  defective,  and  that  the  plaintiff  used 
the  gym  bar  in  a  manner  reasonably  anticipated.51'1 

Oregon. 

In  an  action  by  plaintiffs  alleging  that  the  defendants  had  breached  the 
warranty  of  merchantability  in  a  sale  of  potato  seeds  to  the  defendant,  where 
there  was  conflicting  evidence  as  to  what  constituted  "merchantable"  seed  in 
the  trade,  there  was  a  jury  question  presented  and  they  were  properly  charged 
as  to  merchantability  that: 

"If  you  find  by  a  preponderance  of  the  evidence  that  the  source  of  the 
Fusarium  Tuber  Rot  cannot  be  determined  or  if  you  find  that  the  infestation 
of  the  Fusarium  Tuber  Rot  was  a  result  of  poor  preventative  farming  practices 
on  the  part  of  the  plaintiffs  as  the  sole  cause  of  their  loss,  then  you  must  find 
against  the  plaintiffs  and  in  favor  of  the  defendant." 

and  they  were  further  properly  charged  as  to  the  allegation  by  plaintiff  of 
breach  of  warranty  that: 

"Now,  with  regard  to  the  implied  warranty  and  in  order  to  recover  in  an 
implied  warranty,  it  is  necessary  that  plaintiffs  prove  by  a  preponderance  of 
evidence  in  each  instance  that  there  existed  a  contract  of  sale  between  the 
plaintiff  and  defendant,  that  the  defendant  seriously  breached  the  implied 
warranty  of  merchantability  by  delivering  goods  to  the  plaintiff  not  meeting 
the  standard  of  merchantability,  and  that  the  breach  of  that  warranty  by 
defendant  was  sole,  direct  and  proximate  cause  of  the  damage  to  the  plaintiffs 
in  the  extent  of  Fusarium  Tuber  Rot  in  the  potato  seed  exceeds  the  mer- 
chantability standard  when  delivered  to  the  plaintiff  by  defendant  and  to  the 
extent  that  the  failure  of  the  seed  to  germinate  and  come  up  when  planted  due 
to  the  infestation  of  the  seeds  could  not  have  been  prevented  by  an  appropriate 
preventative  farming  practice  by  the  plaintiff." 

After  establishing  that  merchantability  was  a  question  of  fact  for  the  jury, 
and  charging  on  how  that  warranty  could  be  breached,  the  court  then  charged 
on  the  measure  of  damages  for  the  breach  of  warranty  as  follows: 

"Consequently,  the  plaintiffs  must  prove  by  a  preponderance  of  the  evidence 
that  the  loss  complained  of  occurred  as  a  direct  and  proximate  result  of  the 
existence  of  an  unmerchantable  degree  of  Fusarium  Tuber  Rot  infestation  at 
the  time  of  delivery  of  seed  to  plaintiffs  by  defendant,  and  that  the  loss  due  to 
infestation  of  seeds  could  not  have  been  prevented  by  preventative  farming 
practices/' 51*2 


§  2938  INSTRUCTIONS—  CIVIL  ACTIONS  166 


gin  v.  Fox  Valley  Constr.  Corp.,  48  105  (1972). 

HlApp3d   103,   8  IHDec  271,  365  NE2d  509  51-2McVay  v.  Deschutes  Valley  Potato  Co., 

(1977).  620  P2d  930  (OrApp  1980). 
51a  Uetz  v.  Snyder  Mfg.  Co.  (Mo),  475  SW2d 

§  2938.    Breach  of  warranty. 
Oregon. 

In  an  action  by  plaintiffs  alleging  that  the  defendants  had  breached  the 
warranty  of  merchantability  in  a  sale  of  potato  seeds  to  the  defendant,  where 
there  was  conflicting  evidence  as  to  what  constituted  "merchantable"  seed  in 
the  trade,  there  was  a  jury  question  presented  and  they  were  properly  charged 
as  to  merchantability  that: 

"If  you  find  by  a  preponderance  of  the  evidence  that  the  source  of  the 
Fusarium  Tuber  Rot  cannot  be  determined  or  if  you  find  that  the  infestation 
of  the  Fusarium  Tuber  Rot  was  a  result  of  poor  preventative  farming  practices 
on  the  part  of  the  plaintiffs  as  the  sole  cause  of  their  loss,  then  you  must  find 
against  the  plaintiffs  and  in  favor  of  the  defendant." 

and  they  were  further  properly  charged  as  to  the  allegation  by  plaintiff  of 
breach  of  warranty  that: 

"Now,  with  regard  to  the  implied  warranty  and  in  order  to  recover  in  an 
implied  warranty,  it  is  necessary  that  plaintiffs  prove  by  a  preponderance  of 
evidence  in  each  instance  that  there  existed  a  contract  of  sale  between  the 
plaintiff  and  defendant,  that  the  defendant  seriously  breached  the  implied 
warranty  of  merchantability  by  delivering  goods  to  the  plaintiff  not  meeting 
the  standard  of  merchantability,  and  that  the  breach  of  that  warranty  by 
defendant  was  sole,  direct  and  proximate  cause  of  the  damage  to  the  plaintiffs 
in  the  extent  of  Fusarium  Tuber  Rot  in  the  potato  seed  exceeds  the  mer- 
chantability standard  when  delivered  to  the  plaintiff  by  defendant  and  to  the 
extent  that  the  failure  of  the  seed  to  germinate  and  come  up  when  planted  due 
to  the  infestation  of  the  seeds  could  not  have  been  prevented  by  an  appropriate 
preventative  farming  practice  by  the  plaintiff." 

After  establishing  that  merchantability  was  a  question  of  fact  for  the  jury, 
and  charging  on  how  that  warranty  could  be  breached,  the  court  then  charged 
on  the  measure  of  damages  for  the  breach  of  warranty  as  follows: 

"Consequently,  the  plaintiffs  must  prove  by  a  preponderance  of  the  evidence 
that  the  loss  complained  of  occurred  as  a  direct  and  proximate  result  of  the 
existence  of  an  unmerchantable  degree  of  Fusarium  Tuber  Rot  infestation  at 
the  time  of  delivery  of  seed  to  plaintiffs  by  defendant,  and  that  the  loss  due  to 
infestation  of  seeds  could  not  have  been  prevented  by  preventative  farming 
practices."  59'1 

w<1  McVay  v.  Deschutes  Valley  Potato  Co., 
620  P2d  930  (OrApp  1980). 
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§  2938A.    Product  liability. 

California. 

I  instruct  you  that  a  manufacturer  or  seller  of  an  article  is  entitled  to  assume 
that  his  product  will  be  put  to  a  normal  use  and  he  is  not  subject  to  liability 
where  injuries  result  from  its  being  misused,  unless  such  misuse  could  reason- 
ably have  been  anticipated.61'1 

Colorado. 

Now,  as  defense  to  this  action,  the  defendant,  Sears,  Roebuck  denies  there 
was  a  breach  of  implied  warranty  and  claims  the  gown  was  fit  for  the  purpose 
for  which  it  was  sold,  and  the  defendant  also  contends  in  its  pleadings  that  the 
injuries  and  damages  suffered  by  the  plaintiff,  were  solely  and  proximately 
caused  by  her  own  negligent  conduct  and  failure  to  exercise  due  care  for  her 
own  safety. 

On  the  other  hand,  if  you  find  that  the  nightgown  was  not  of  such  an  inflam- 
mable nature  of  (or)  that  it  was  reasonably  fit  for  the  purpose  for  which  it  was 
intended  to  be  used,  or  if  you  find  from  the  evidence  that  the  plaintiff  was 
negligent,  that  is,  the  plaintiff  was  negligent  in  the  use  to  which  the  nightgown 
was  put,  your  verdict  must  be  for  the  defendant. 

If  you  should  find,  however,  that  the  proximate  cause  of  the  plaintiffs 
injuries  was  not  the  breach  of  the  implied  warranty,  but  was,  rather,  the 
negligence  of  the  plaintiff,  then  your  verdict  must  be  for  the  defendant. 

The  defendant,  as  I  have  stated,  not  only  denies  a  breach  of  an  implied 
warranty,  but  claims  that  the  injuries  sustained  by  the  plaintiff,  were  caused 
by  her  own  negligence,  which  the  defendant  says  was  the  proximate  cause  of 
her  injuries. 

Negligence,  ladies  and  gentlemen  of  the  jury,  is  the  failure  or  the  omission 
to  do  something  which  under  the  circumstances  a  reasonably  prudent  person 
would  do.  It  is  the  absence  of  ordinary  care  which  is  required  to  be  exercised 
according  to  the  circumstances.61'2 

Illinois. 

In  a  products  liability  action  by  plaintiff  seeking  to  impose  strict  tort  liability 
on  defendant  manufacturer  of  carpenter's  claw  hammer  which  malfunctioned 
and  caused  injury  to  plaintiff,  the  appellate  court  upheld  the  judge's  instruction 
on  strict  liability  where  it  required  the  jury  to  find  defective  condition  and 
unreasonably  dangerous  condition  after  considering  all  of  the  evidence,  The 
court  also  noted  the  failure  of  the  defendant  to  timely  request  the  court  to 
instruct  the  jury  that  it  was  not  plaintiffs  insurer,61-3 

*  *  *  The  plaintiffs  must  prove  that  their  injury  or  damage  resulted  from  a 
condition  of  the  product,  that  the  condition  was  a  reasonably  dangerous  one 
and  that  the  condition  existed  at  the  time  it  left  the  manufacturer's 
control.  *  *  *  ei'4 

To  present  a  prima  facie  case  [plaintiff]  must  prove  three  elements:  (1)  that 
the  injury  resulted  from  a  condition  of  the  product;  (2)  that  the  condition  was 
unreasonably  dangerous;  and  (3)  that  the  condition  existed  at  the  time  it  left 
the  defendant's  control.  The  defective  condition  need  not  manifest  itself  imme- 


§  2938A  INSTRUCTIONS— CIVIL  ACTIONS  168 

diately  and  it  should  be  considered  whether  the  defect  is  of  such  a  character  as 
to  cause  a  delayed  reaction.  A  lack  of  safety  devices  may  cause  a  product  to  be 
unreasonably  dangerous.61'5 

Indiana. 

The  law  implies  a  warranty  by  the  manufacturer  to  persons  using  its  product 
that  it  is  reasonably  fit  for  the  ordinary  purpose  for  which  it  is  intended  to  be 
used. 

If  you  find  from  a  preponderance  of  the  evidence  that  the  product,  in  this  case 
a  tire,  was  defective  or  not  reasonably  fit  to  be  used  for  its  ordinary  purpose  and 
that  the  product  was  properly  used  and  that  in  the  course  of  the  use  of  the 
product  the  plaintiff  was  injured  as  a  direct  and  natural  result  of  the  defective 
or  unfit  condition  of  the  product,  then  you  may  find  that  the  defendant 
breached  the  warranty  which  the  law  imposes  on  sellers.61'6 

Louisiana. 

A  manufacturer  of  a  product  which  involved  a  risk  of  injury  to  the  user  is 
liable  to  any  person,  whether  the  purchaser  or  a  third  person,  who  without 
fault  on  his  part,  sustains  an  injury  caused  by  a  defect  in  the  design,  composi- 
tion, or  manufacture  of  the  article,  if  the  injury  might  reasonably  have  been 
anticipated.  However,  the  plaintiff  claiming  injury  has  the  burden  of  proving 
that  the  product  was  defective,  i.  e.,  unreasonably  dangerous  to  normal  use, 
and  that  the  plaintiffs  injuries  were  caused  as  a  result  of  that  defect. 

A  manufacturer  of  a  product  which  involved  the  risk  of  injury  to  the  user  to 
(sic)  another  by  reason  of  a  defect  in  design  or  manufacture  is  liable  only  when 
the  injured  party  is  without  fault,  and  second,  the  manufacturer  might  reason- 
ably have  anticipated  the  injury,  and  third,  the  injury  is  a  direct  and  proximate 
cause  of  the  defect. 

A  plaintiff  asserting  the  liability  of  a  manufacturer  for  injuries  allegedly 
caused  by  said  manufacturer's  defective  product,  must  prove  that  the  product 
was  defective  or  unreasonably  dangerous  to  normal  use  and  that  his  injuries 
were  caused  by  reason  of  that  defect.61-7 

Maryland. 

*  *  *  [I]n  order  for  a  seller  to  be  held  liable  under  the  doctrine  'of  strict 
liability,  "the  product  must  be  both  in  a  defective  condition  and  unreasonably 
dangerous  at  the  time  that  it  is  placed  on  the  market  by  the  seller."  61-8 

Massachusetts. 

*  *  *  [I]n  cases  in  which  a  jury  can  find  of  their  own  lay  knowledge  that  there 
exists  a  design  defect  which  exposes  users  of  a  product  to  unreasonable  risks 
of  injury,  expert  testimony  that  a  product  is  negligently  designed  is  not 
required.  *  *  *  It  is  within  the  knowledge  of  the  jury  whether  unshielded  metal 
protrusions  on  the  handle  bar  of  a  snowmobile  constitute  a  defect  in  design 
which  creates  an  unreasonable  risk  of  harm,61'9 
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Oklahoma. 

Although  the  trial  court  judge,  in  his  instruction  to  the  jury  on  the  doctrine 
of  strict  liability  in  tort,  defined  the  term  "unreasonably  dangerous,"  the 
instruction  is  misleading  because  it  was  impossible  for  the  jury  to  perform  their 
fact-finding  function  when  they  were  not  given  the  definition  of  defective.  For 
example,  the  following  instruction  deprived  the  plaintiff  of  the  opportunity  to 
present  his  theory  of  recovery  before  the  jury: 

In  addition,  the  following  instruction  by  the  trial  court  was  superfluous, 
misleading  and  defense-slanted: 

"[T]he  mere  happening  of  an  accident  and  injury  raises  no  presumption  of 
defectiveness  in  the  garment  involved  in  the  accident,  nor  does  it  raise  a 
presumption  of  the  breach  by  a  defendant  of  its  obligations  under  the  theory 
of  Manufacturer's  Products  Liability." 

"[T]his  lawsuit  [is  based]  upon  a  theory  of  law  known  as  Manufacturer's 
Products  Liability —  [TJhe  law  [is  that] ...  one  who  . . .  supplies  ...  a  product 
in  a  defective  condition  which  is  unreasonably  dangerous  to  the  user  ...  is 
strictly  liable  for  all  harm  . . .  [resulting  from]  the  defect  while  the  product  is 
being  used  for  its  intended  purpose. 

"By  being  'unreasonably  dangerous'  to  the  user,  as  that  term  is  used  above, 
means  that  the  product  must  be  shown  to  be  dangerous  to  an  extent  beyond 
that  which  would  be  contemplated  by  the  ordinary  consumer  who  purchases  it, 
with  the  ordinary  knowledge  common  to  tlie  community  as  to  its  char- 
acteristics. 

"In  summary  of  this  instruction,  you  may  find  the  defendant  liable  to  the 
plaintiff  in  this  lawsuit  if  you  find  from  the  evidence  the  following  facts  to  exist: 

"1,  That  the  defendant  Nelson  Sales  Co.,  Inc.,  supplied  the  underwear  which 
was  ultimately  worn  by  the  plaintiff  at  the  time  of  his  accident  and  that  such 
underwear  contained  a  defect  which  made  the  product  unreasonably  dangerous 
to  the  user; 

"2.  That  such  defect  existed  in  the  product  at  the  time  it  left  the  defendant's 
control;  and 

"3.  That  such  product  was  the  cause  of  damages  to  the  plaintiff.  In  this 
connection,  you  are  instructed  that  the  mere  possibility  that  it  might  have 
caused  the  injury  is  not  enough."  6L1° 

Oregon. 

The  law  imputes  to  a  manufacturer  [supplier]  knowledge  of  the  harmful 
character  of  his  product  whether  he  actually  knows  of  it  or  not.  He  is  presumed 
to  know  of  the  harmful  characteristics  of  that  which  he  makes  [supplies]. 
Therefore,  a  product  is  dangerously  defective  if  it  is  so  harmful  to  persons  [or 
property]  that  a  reasonably  prudent  manufacturer  [supplier]  with  this  knowl- 
edge would  not  have  placed  it  on  the  market.61'11 
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Washington. 

If  a  product,  when  used  according  to  directions,  is  safe  for  use  by  the  average 
person,  the  fact  that  a  few  persons  may  have  an  allergy  or  an  unusual 
susceptibility  to  that  product  and  as  a  consequence  suffer  some  injury  upon  the 
use  or  application  of  the  product,  does  not  impose  liability.  However,  should 
you  find  the  product,  when  used  according  to  directions,  is  harmful  to  a  reason- 
ably foreseeable  and  appreciable  class  or  number  of  potential  users,  liability 
would  be  imposed. 

The  words  "reasonably  foreseeable"  and  "appreciable  class"  are  used  in  their 
usual  and  ordinarily  accepted  meanings.61'12 

61-1  Yecny  v.  Eclipse  Fuel  Engineering  Co.,  IndAppSd  — ,  366  NE2d  21  (1977). 

210  CalApp2d  192,  26  CalRptr  402  (1962).  61*7  Ashley  v.  Nissan  Motor  Corp.  in  U.  S.  A. 

61J2  Dallison  v.  Sears,  Roebuck  &  Co.,  313  F2d  (LaApp),  321  So2d  868  (1975). 

343  (1962).  6L8  Eaton  Corp.  v.  Wright,  —  MdApp  — ,  375 

61-3  Dunham  v.  Vaughn  &  Bushnell  Mfg.  Co.,  A2d  1122  (1977). 

86  IllApp2d  315,  229  NE2d  684  (1967).  61'9  Smith  v.  Ariens  Co.,  78  Mass  1857,  377 

61'4  Keen  v.  Dominick's  Finer  Foods,  Inc.,  49  NE2d  954  (1978). 

niApp3d  480,  7  IllDec  341,  364  NE2d  502  6iao  Spencer  v.  Nelson  Sales  Co.,  620  P2d  477 

(1977).            '  (OklApp  1980). 

61-5  141  South  Main,  Inc.  v.  Magic  Fingers,  61'n  Johnson  v.  Clark  Equipment  Co.,  —  Or 

Inc.,  49  IllAppSd  602,  7  IllDec  203,  364  NE2d  — ,  547  P2d  132  (1976). 

605  (1977).  61-12  McCully  v.  Fuller  Brush  Co.,  68  Wash2d 

61'6  Fruehauf  Trailer  Division  v.  Thornton,  —  675,  415  P2d  7  (1966). 

§  2943.    Meaning  of  merchantable. 
Oregon. 

In  an  action  by  plaintiffs  alleging  that  the  defendants  had  breached  the 
warranty  of  merchantability  in  a  sale  of  potato  seeds  to  the  defendant,  where 
there  was  conflicting  evidence  as  to  what  constituted  "merchantable"  seed  in 
the  trade,  there  was  a  jury  question  presented  and  they  were  properly  charged 
as  to  merchantability  that: 

"If  you  find  by  a  preponderance  of  the  evidence  that  the  source  of  the 
Fusarium  Tuber  Rot  cannot  be  determined  or  if  you  find  that  the  infestation 
of  the  Fusarium  Tuber  Rot  was  a  result  of  poor  preventative  farming  practices 
on  the  part  of  the  plaintiffs  as  the  sole  cause  of  their  loss,  then  you  must  find 
against  the  plaintiffs  and  in  favor  of  the  defendant." 

and  they  were  farther  properly  charged  as  to  the  allegation  by  plaintiff  of 
breach  of  warranty  that:     < 

"Now,  with  regard  to  the  implied  warranty  and  in  order  to  recover  in  an 
implied  warranty,  it  is  necessary  that  plaintiffs  prove  by  a  preponderance  of 
evidence-  in  each  instance  that  there  existed  a  contract  of  sale  between  the 
plaintiff  and  defendant,  that  the  defendant  seriously  breached  the  implied 
warranty  of  merchantability  by  delivering  goods  to  the  plaintiff  not  meeting 
the  standard  of  merchantability,  and  that  the  breach  of  that  warranty  by 
defendant  was  sole,  direct  and  proximate  cause  of  the  damage  to  the  plaintiffs 
in  the  extent  of  Fusarium  Tuber  Rot  in  the  potato  seed  exceeds  the  mer- 
chantability standard  when  delivered  to  the  plaintiff  by  defendant  and  to  the 
extent  that  the  failure  of  the  seed  to  germinate  and  come  up  when  planted  due 
to  the  infestation  of  the  seeds  could  not  have  been  prevented  by  an  appropriate 
preventive  farming  practice  by  the  plaintiff." 


171  SALE  OF  LANDS  §  2957 

After  establishing  that  merchantability  was  a  question  of  fact  for  the  jury, 
and  charging  on  how  that  warranty  could  be  breached,  the  court  then  charged 
on  the  measure  of  damages  for  the  breach  of  warranty  as  follows: 

"Consequently,  the  plaintiffs  must  prove  by  a  preponderance  of  the  evidence 
that  the  loss  complained  of  occurred  as  a  direct  and  proximate  result  of  the 
existence  of  an  unmerchantable  degree  of  Fusarium  Tuber  Rot  infestation  at 
the  time  of  delivery  of  seed  to  plaintiffs  by  defendant,  and  that  the  loss  due  to 
infestation  of  seeds  could  not  have  been  prevented  by  preventative  fanning 
practices."  8(U 


v.  Dechutes  Valley  Potato  Co., 
620  P2d  950  (OrApp  1980). 

§  2945.    Fraud. 
Missouri. 

Your  verdict  must  be  for  plaintiffs  if  you  believe: 

First,  defendant  represented  that  the  motor  car  had  been  driven 
approximately  500  miles,  intending  that  plaintiffs  rely  upon  representation  in 
purchasing  the  motor  car,  and 

Second,  the  representation  was  false,  and 

Third,  defendant  knew  that  it  was  false,  and 

Fourth,  the  representation  was  material  to  the  purchase  by  plaintiffs  of  the 
motor  car,  and 

Fifth,  plaintiffs  relied  on  the  representation  in  making  the  purchase,  andw~ 

Sixth,  as  a  direct  result  of  such  representation,  the  plaintiffs  were  dam- 
aged.83'1 

Wml  Bowers   v.   S-H-S   Motor  Sales   Corp. 
(MoApp),  431  SW2d  584  (1972). 

CHAPTER  155 

SALE  OF  LANDS 

Section 

2957.  Methods  of  determining  value  of  prop- 
erty. 

§  2957.    Methods  of  determining  value  of  property. 
California. 

*  *  *  [I]t  is  not  required  that  there  be  proof  that  any  designated  person  is 
ready,  willing  and  able  to  buy  the  property  nor  that  there  is  active  demand  for 
the  property  in  order  to  establish  its  fair  market  value,12'1 
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Indiana. 

Evidence  has  been  received  as  to  the  purchase  price  of  the  subject  property 
when  acquired  by  the  defendant.  Purchase  of  land  by  the  defendant  constitutes 
one  transaction  in  the  vicinity  which  you  may  consider,  along  with  other 
evidence,  in  arriving  at  your  conclusion  as  to  the  fair  market  value  of  the 
property  at  the  time  of  taking.12  2 

Note:  The  defendant-landowner  purchased  the  subject  property  seven  years 
and  two  months  before  the  taking. 

12>1City  of  Los  Angeles  v.  Retlaw  Enter-         12-2  State  v.  Valley  Dev.  Co.,  Inc.,  256  Ind  278, 
prises,  Inc.,  128  CalRptr  436,  546  P2d  1380      25  IndDec  230,  268  NE2d  73  (1971). 
(1976). 

CHAPTER  156A 

SEAMEN 
.    Section 

2967.  Liability*   of    steamship    company    in 

general. 

2968.  Unseaworthiness. 

§  2967.    Liability  of  steamship  company  in  general. 

Federal. 

Whether  there  was  a  duty  on  the  part  of  the  master  of  the  vessel  upon  which 
plaintiff  was  injured  to  terminate  the  fishing  enterprise  and  proceed  at  once  to 
the  nearest  port  must  be  decided  with  reference  to  whether  the  injury 
sustained  by  the  plaintiff  would  have  appeared  to  an  ordinarily  prudent  master 
to  have  been  serious,  the  care  that  could  and  was  given  the  plaintiff  on  board 
the  fishing  vessel,  the  proximity  of  the  port,  the  consequences  of  delay  to  the 
interests  of  the  crew,  the  care  and  attention  which  was  actually  procured  by  the 
master  for  the  plaintiff,  and  all  other  circumstances  shown  by  the  evidence 
which  would  have  reasonably  influenced  an  ordinarily  prudent  master  of  a 
vessel  such  as  the  "Madeirense"  in  deciding  what  was  reasonably  required.  If 
upon  a  consideration  of  all  of  the  evidence  in  the  case  you  cannot  say  that  the 
plaintiff  has  proved  by  a  preponderance  thereof  that  the  master  thereof  negli- 
gently failed  to  furnish  or  procure  that  kind  of  care  and  attention  which 
appeared  to  be  reasonably  necessary  in  the  light  of  all  the  facts  which  were 
known  or  which  should,  in  the  exercise  of  reasonable  care,  have  been  known 
to  the  master  at  the  time  he  made  his  decision,  then  there  was  no  negligence 
on  the  part  of  the  master;  and  if  you  so  find  from  all  the  evidence,  your  verdict 
must  be  in  favor  of  the  defendant  on  the  first  cause  of  action. 

If  the  plaintiff  has  proved  to  your  satisfaction,  by  a  preponderance  of  the 
evidence,  under  all  the  facts  and  circumstances  of  the  case,  that  the  defendant 
failed  to  supply  him  with  the  proper  medical  care  and  attention  at  the  earliest 
reasonable  opportunity  and  that  as  a  result  thereof  the  use  and  strength  of 
hand  and  wrist  have  been  lost  in  whole  or  in  part  due  to  such  negligent  failure 
on  the  part  of  the  defendant,  the  plaintiff  has  made  out  a  case  and  is  entitled 
as  a  matter  of  law  to  damages  from  the  defendants.  [Jones  Act,  46  USC  §  688 
FCA  46  §  688.]  2-1 
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Washington. 

The  plaintiff  contends  that  the  barge  owned  and  operated  by  the  defendant, 
was  unseaworthy  in  that  the  ladder  on  which  the  plaintiff  was  attempting  to 
walk  on  and  use  was  not  properly  secured  and  that  there  was  no  means  pro- 
vided to  properly  secure  said  ladder.  If  you  find  that  the  plaintiff  was 
descending  a  ladder  and  that  it  was  not  properly  secured  and  for  that  reason 
gave  way  and  caused  injury  to  the  plaintiff,  and  if  you  further  find  that  this 
condition  constitute  unseaworthiness  as  I  have  defined  that  term  for  you,  then 
your  verdict  must  be  for  the  plaintiff.2  2 

2>1Van  Camp  Sea  Food  Co.  v.  Nordyke,  140  22  Cresap  v.  Pacific  Inland  Navigation  Co.,  2 
F2d  902  (1944).  WashApp  548,  469  P2d  950  (1970). 

§  2968.    Unseaworthiness. 
Washington. 

I  instruct  you  that  the  duty  to  maintain  the  barge  and  its  appurtenances  in 
a  seaworthy  condition  extends  to  ladders  used  aboard  the  vessel.  A  ladder,  even 
though  structurally  sound,  is  unseaworthy  if  it  is  unsecured  aboard  the  vessel 
in  such  a  way  as  not  to  be  reasonably  suitable  and  fit  to  be  used  for  the  purpose 
or  use  for  which  provided  or  intended. 

Under  the  Maritime  law,  every  shipowner  or  operator  owes  to  every  long- 
shoreman employed  aboard  a  vessel  the  duty  to  keep  and  maintain  the  ship, 
stowage  and  appurtenances  in  a  in  a  seaworthy  condition  at  all  times.  To  be 
in  a  seaworthy  condition  means  to  be  in  a  condition  reasonably  suitable  and  fit 
to  be  used  for  the  purpose  or  use  for  which  provided  or  intended.  By 
"seaworthy"  I  mean  a  barge  which  is  not  necessarily  accident-free  nor  designed 
or  fitted  for  every  possible  peril,  but  only  one  that  is  reasonably  fit  considering 
her  range  and  uses.  It  was  not  necessary  that  the  barge  in  question  meet  a 
standard  of  perfection  in  order  to  be  seaworthy;  it  was  only  necessary  that  the 
vessel  and  its  appurtenances  be  reasonably  safe  for  the  purpose  for  which  they 
were  being  used. 

Liability  for  an  unseaworthy  condition  does  not  in  any  way  depend  upon 
negligence  or  fault  or  blame.  That  is  to  say,  the  shipowner  or  operator  is  liable 
for  all  injuries  and  consequent  damage  proximately  caused  by  an  unseaworthy 
condition  existing  at  any  time  even  though  the  owner  or  the  operator  may  have 
exercised  due  care  under  the  circumstances  and  may  have  had  no  notice  or 
knowledge  of  the  unseaworthy  condition  which  proximately  caused  the  dam- 
age. 

Furthermore,  the  duty  to  keep  and  maintain  the  ship,  stowage  and  appurte- 
nances in  a  seaworthy  condition  is  not  any  less  with  tespect  to  an  unseaworthy 
condition  which  may  be  only  temporary,  or  which  may  have  been  in  existence 
only  a  very  short  period  of  time.  If  the  condition  of  the  ship  in  this  case  was 
unseaworthy,  as  I  have  defined  that  term  for  you,  the  shipowner  or  operator  is 
liable  for  all  injuries  and  consequent  damage  proximately  caused  by  such 
condition,  regardless  of  the  length  of  time  such  condition  may  have  existed.3"1 


§  2978  INSTRUCTIONS-CIVIL  ACTIONS  174 

3l1  Cresap  v.  Pacific  Inland  Navigation  Co.,  2 
WashApp  548,  469  P2d  950  (1970). 

CHAPTER  158A 
SERVICE  OF  PROCESS 

Section 

2978.  In  general. 

§  2978.    In  general. 

Minnesota. 

The  trial  judge  charged  the  jury  that  if  the  process  server  and  the  defendant 
were  within  speaking  distance  of  each  other  and  such  action  was  taken  as  to 
convince  a  reasonable  person  that  personal  service  was  being  attempted,  ser- 
vice could  not  be  avoided  by  physically  refusing  to  accept  the  order;  also  that 
refusal  of  the  defendant  to  accept  the  order,  if  he  in  fact  refused  to  accept  it, 
did  not  prevent  the  service  from  being  completed.1 

1  State  v.  Olsen,  278  Minn  421,  154  NW2d 
825  (1967). 

CHAPTER  159 

SET-OFF  AND  COUNTERCLAIM 

Section 

2981.  Burden  of  proof. 

§  2981.    Burden  of  proof. 
Georgia. 

In  the  charge  of  the  court  in  instructing  the  jury  as  to  the  liability  of  plaintiff 
in  considering  the  counterclaim  in  which  defendants  sought  judgment  against 
plaintiff,  the  trial  court  erred  in  charging  that  if  the  evidence  was  equally 
balanced  it  would  be  the  jury's  "duty  to  return  a  verdict  in  favor  of  the  defen- 
dantts]."  The  burden  of  proof  by  the  defendants  on  their  counterclaim  remained 
with  the  defendants,  and  particularly  so,  after  the  main  action  was  no  longer 
pending  in  the  case.2-1 

2>1  Jenkins  v.  Larnpkin,  145  GaApp  746,  244 
SE2d  895  (1978). 

CHAPTER  162 

SIDEWALKS 

Section  Section 

3006.  Liability  for  defects  and  obstructions  in      3007.  —  Contributory  negligence  of  person 
general,  injured. 
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§  3006.    Liability  for  defects  and  obstructions  in  general. 

California. 

Our  analysis  of  the  cases  in  this  field,  despite  some  overlapping  language, 
persuades  us  that  the  correct  approach  in  cases  of  this  nature  is  to  determine 
first  if  the  claimed  defect  is  too  trivial,  as  a  matter  of  law,  to  be  dangerous.  An 
inquiry  into  this  issue  is  a  logical  preliminary  step  before  reaching  the  larger 
question  of  whether  the  nature  of  the  defect,  along  with  other  circumstances, 
is  sufficient  to  raise  a  jury  question  concerning  notice.  This  initial  inquiry  into 
the  question  of  "dangerousness"  would  involve  consideration  of  such  matters 
as  the  size  and  location  of  the  defect  w,ith  respect  to  the  surrounding  area  and 
lighting  conditions  and  whether  it  has  been  the  cause  of  other  accidents;  while 
the  question  of  notice  would  necessarily  involve  not  only  the  factors  which  are 
primarily  related  to  "dangerousness,"  but  also  such  matters  as  the  visibility  of 
the  condition,  the  frequency  of  travel  in  the  area  and  the  probability,  if  any, 
that  a  reasonable  inspection  by  the  appropriate  public  officials  would  have 
discovered  its  existence  and  its  dangerous  character. u 

Indiana. 

The  court  instructs  you  that  in  the  absence  of  notice  or  knowledge  to  the 
contrary,  a  pedestrian  exercising  ordinary  care  and  making  normal  use  of  a 
public  way  has  the  right  to  assume  that  it  is  in  reasonably  safe  condition,  and 
while  she  must  use  ordinary  care  for  her  personal  safety  and  make  reasonable 
use  of  her  faculties  to  avoid  injury  to  herself,  she  is  not  required  to  keep  her 
eyes  fixed  on  the  ground  or  to  be  on  a  constant  look-out  for  danger. 

If  you  find  by  a  preponderance  of  the  evidence  that  the  conditions  complained 
of  by  plaintiff  in  her  complaint  were  open  and  obvious,  then  I  instruct  you  that 
the  defendant  was  under  no  duty  to  warn  the  plaintiff  of  such  conditions. 

Even  if  a  defect  is  one  which  might  be  visible  to  a  person  who  is  looking  for 
such  a  condition,  it  does  not  follow  that  such  a  pedestrian  is  guilty  of  negligence 
as  a  matter  of  law  in  failing  to  see  and  avoid  it. 

Whether  plaintiff  made  reasonable  use  of  her  faculties  and  whether  she 
should  have  observed  the  condition  which  allegedly  caused  her  injury  are 
questions  of  fact  for  you  to  decide.9'1 

Missouri. 

Your  verdict  must  be  for  plaintiff  if  you  believe: 

First,  defendant  created  an  excavation  located  in  a  public  street,  and 

Second,  that  such  excavation  was  so  located  in  a  public  street  that  persons 

using  the  street  in  the  exercise  of  the  highest  degree  of  care  were  exposed  to 

a  danger  of  falling  into  the  excavation,  and 
Third,  defendant  knew  or  should  have  known  of  such  danger,  and 
Fourth,  defendant  failed  to  use  ordinary  care  to  either  barricade  it,  or  to 

warn  of  it 
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"  Barone  v.  City  of  San  Jose,  79  CalAppSd  IndApp  1,  22  IndDec  48,  259  NE2d  710  (1970). 
284,  144  Caffiptr  836  (1978).  27J  Fowler  v.  Laclede  Gas  Co.  (MoApp),  488 

9-J  Gwaltney  Drilling,  Inc.  v.  McKee,  148      SW2d  934  (1972). 

§  3007.    —  Contributory  negligence  of  person  injured. 
Michigan. 

Now,  it  is  for  you  to  decide  whether  on  the  evidence  presented  in  this  case, 
sidewalks  were  provided  for  the  Plaintiff,  Mrs.  Z,  to  go  from  parking  lot  "X"  to 
her  place  of  work.  Then,  as  to  this  statute,  you  shall  then  decide  whether  or  not 
it  was  practicable  for  her  to  walk  on  the  left  side  of  the  highway  facing  traffic 
which  passes  nearest.  If  you  find  that  the  Plaintiff,  Mrs.  Z,  violated  this  statute 
before  or  at  the  time  of  the  occurrence,  then  Mrs.  Z  was  negligent  as  a  matter 
of  law,  which,  of  course,  would  bar  her  claim  under  Count  I,  providing  that  her 
negligence -was  a  proximate  contributing  cause  of  the  occurrence.41'1 

Missouri. 

Your  verdict  must  be  for  plaintiff  if  you  believe: 

First,  defendant  created  an  excavation  located  in  a  public  street,  and 

Second,  that  such  excavation  was  so  located  in  a  public  street  that  persons 

using  the  street  in  the  exercise  of  the  highest  degree  of  care  were  exposed  to 

a  danger  of  falling  into  the  excavation,  and 
Third,  defendant  knew  or  should  have  known  of  such  danger,  and 
Fourth,  defendant  failed  to  use  ordinary  care  to  either  barricade  it,  or  to 

warn  of  it  *  *  *.45-1 

4l-lZem  v.  Anderson,  397  Mich  117,  243  45-*  Fowler  v.  Lacelede  Gas  Co.  (MoApp),,  488 
NW2d  270  (1976).  SW2d  934  (1972). 

CHAPTER  163 

STATUTES 

Section 

3017.  Statutory  presumption  —  Rebuttable. 

§  3017.    Statutory  presumption  —  Rebuttable. 
South  Carolina. 

Appellant's  final  exception  is  that  the  trial  judge  erred  in  failing  to  instruct 
the  jury  that  the  statutory  presumption  of  intoxication  arising  from  a  reading 
of  0.10  per  cent  blood  alcohol  on  the  breathalyzer  is  a  rebuttable  one.  Although 
the  trial  judge  instructed  the  jury  that  the  presumption  was  to  be  considered 
"merely  as  an  evidential  fact  along  with  the  other  evidence,"  it  was  error  for 
the  judge  to  refuse  counsel's  request  to  instruct  the  jury  that  the  presumption 
was  rebuttable.3 
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3  State  v.  Parker,  —  SC  — ,  245  SE2d  904 
(1978). 

CHAPTER  165 

STREET  AND  INTERURBAN  RAILROADS 

Section 

3055.  Burden  of  proof;  inference  of  negligence  and    resulting    injury;     res     ipsa 

from  proof  of  accident  or  collision  loquitur. 

§  3055.    Burden  of  proof;  inference  of  negligence  from  proof  of  accident 
or  collision  and  resulting  injury;  res  ipsa  loquitur, 

Missouri. 

*  *  *  That  if  you  find  and  believe  from  the  evidence  that  on  the  occasion  in 
question  plaintiff  was  in  the  act  of  alighting  from  defendant's  streetcar  at  the 
place  mentioned  in  evidence,  and  that  she  was  accompanied  by  and  holding  on 
to  her  husband  who  was  preceding  her  in  the  act  of  alighting  from  said 
streetcar,  and  that  while  plaintiff  was  so  doing,  if  you  so  find,  the  doors  of 
defendant's  streetcar  suddenly  closed  on  her  husband's  arm,  and  defendant's 
streetcar  was  started  in  motion  and  that  as  a  direct  result  thereof*  *  *  was  *  *  * 
injured,  if  you  so  find,  then  the  court  instructs  you  that  from  such  facts  afore- 
said, if  you  believe  them  to  be  true,  you  may  infer  that  defendant  was  negligent 
#  *  *  70.1 

70.1  Qglesby  v.  St.  Louis  Public  Service  Co.  the  jury  to  find  any  unusual  movement;  the 

(MoApp),  338  SW2d  357  (I960).  facts  hypothesized  in  the  instruction  show  an 

As  a  res  ipsa  loquitur  instruction,  the  court  unusual  occurrence, 
held  that  the  instruction  did  not  have  to  require 

CHAPTER  166 

STREETS  AND  HIGHWAYS 

Section  Section 

3065.  Establishment,  location,   changes,  and      3066.  Liability  for  defects  and  obstructions. 

vacation.  3068.  Damages  for  compensable  access  rights. 

§  3065.    Establishment,  location,  changes,  and  vacation. 
Texas, 

"Dedicated"  means  devoted  or  appropriated  to  a  public  use.  The  fact  of  a 
dedication  to  public  use  may  be  shown  by  the  act  of  throwing  open  such  prop- 
erty to  public  use  without  any  other  formality,  and  if  individuals,  in  conse- 
quence of  such  an  act  or  acts,  become  interested  to  have  it  continue  so,  as  by 
purchasing  property,  A  strip  of  land  may  be  appropriated  to  a  public  use  as  a 
road  if  the  surrounding  landowners,  by  action  or  conduct,  or  inaction,  consent 
expressly  or  impliedly  to  such  use  and  the  public  has  relied  upon  such  action 
or  inaction  or  conduct.4'1 
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4-1  Compton   v.   Thacker   (TexCivApp),  474 
SW2d  570  (1971). 

§  3066.    Liability  for  defects  and  obstructions. 
Arizona. 

If  you  find  from  the  evidence  that  the  City  of  Prescott,  by  and  through  its 
building  inspector,  and  pursuant  to  its  Ordinance  No.  432,  has  required  appli- 
cants desiring  to  make  excavations  upon  public  property  to  provide  such 
barricades  and  flares  as  are  necessary  to  protect  the  public,  and  if  you  further 
find  in  fact,  that  barricades  and  flares  were  necessary  to  protect  the  public  and 
that  defendant  or  its  agents  failed  to  provide  the  same,  such  failure  constitutes 
negligence  per  se. 10 1 

Massachusetts. 

"[T]he  condition  of  the  culvert  is  not  to  be  considered  as  such  a  defect  or  want 
of  repair  *  *  *,  for  I  rule  as  a  matter  of  law  the  culvert  was  not  part  of  the 
highway.  And,  this  suit  is  predicated  on  a  defect  or  want  of  repair  of  the 
highway.  However,  you  are  not  precluded  from  considering  what  effect  the 
blocked  culvert  had  in  causing  water  to  flow  onto  the  highway.  What  I  am 
trying  to  indicate  to  you  is  that  there  is  no  basis  for  recovery  caused  by  a 
blocked  or  defective  culvert  by  itself.  If  there  is  any  liability  on  the  part  of  the 
town,  it  is  for  what  happened  on  the  highway,  that  is,  what  the  town  did  or 
failed  to  do  on  the  road  that  it  was  bound  by  law  to  do  to  make  it  safe  for 
travel.22'1 

Missouri. 

*  *  *  that  the  defendant,  City  of  Independence,  knew,  or  by  the  exercise  of 
ordinary  care  should  have  known  of  said  conditions  and  dangers,  in  sufficient 
time  by  the  exercise  of  ordinary  care  to  have  repaired  said  sidewalk  and 
remedied  said  conditions  so  as  to  make  said  sidewalk  reasonably  safe  for  pedes- 
trian use  prior  to  July  17, 1962,  and  that  said  defendant,  City  of  Independence, 
failed  so  to  do  and  was  thereby  careless  and  negligent;  *  *  *  and  that  plaintiff 
walked  south  into  the  vehicular  portion  of  said  street  to  circle  the  rear  of  said 
truck;  and  that  she  reentered  said  sidewalk  along  the  east  side  of  said  truck 
between  it  and  the  automobile  parked  along  the  north  curb;  and  that  as  she 
walked  north  along  the  side  of  said  truck  shadows  impaired  her  view  of  said 
sidewalk;  and  that  as  she  turned  to  continue  east  on  said  sidewalk  she  stepped 
onto  the  grass  covering  said  hole  and  her  foot  sank  down  and  caught  in  said 
hole  causing  her  to  trip  and  fall  and  be  injured;  *  *  *.  28*1 

Your  verdict  must  be  for  plaintiff  if  you  believe: 

First,  defendant  created  an  excavation  located  in  a  public  street,  and 

Second,  that  such  excavation  was  so  located  in  a  public  street  that  persons 
using  the  street  in  the  exercise  of  the  highest  degree  of  care  were  exposed  to 
a  danger  of  falling  into  the  excavation,  and 
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Third,  defendant  knew  or  should  have  known  of  such  danger,  and 
Fourth,  defendant  failed  to  use  ordinary  care  to  either  barricade  it,  or  to 
warn  of  it***.28-2 

Virginia. 

The  court  instructs  the  jury  that  a  municipal  corporation  is  not  an  insurer 
against  accidents  upon  its  streets  and  sidewalks,  nor  is  every  defect  therein, 
though  it  may  cause  injury,  actionable.  It  is  sufficient  if  the  streets  are  in  a 
reasonably  safe  condition  for  travel  in  the  ordinary  modes,  by  night  as  well  as 
by  day,  and  it  is  only  the  duty  of  a  municipal  corporation  to  use  reasonable  care 
to  keep  its  streets  in  a  safe  condition  for  travel.37'1 

10>1  Rogers  v.  Mountain  States  Tel.  &  Tel.  Co.,  SW2d  718  (1966). 
100  Ariz  154,  412  P2d  272  (1966).  28-2  Fowler  v.  Laclede  Gas  Co.  (MoApp),  488 

22>1  Daigneault  v.  Auburn,  357  Mass  612, 259  SW2d  934  (1972). 
NE2d  574  (1970).  Wl1  Portsmouth  v.  Cilumbrello,  204  Va  11, 

2fcl  Davis  v.  City  of  Independence  (Mo),  404  129  SE2d  31  (1963). 

§  3068.    Damages  for  compensable  access  rights. 
Indiana. 

Loss  of  access  is  compensable  and  may  be  considered  by  you  in  determining 
the  damages  to  be  awarded  the  defendants  only  when  such  loss  of  access  is 
special  and  peculiar  to  this  property,  and  only  when  no  other  reasonable  means 
of  access  is  available  to  the  property.61 

81  State  v.  Peterson,  —  Ind  — ,  364  NE2d  767 

(1977). 

CHAPTER  168 

SWIMMING  POOLS  AND  BEACHES 

Section  Section 

3080.  Contributory  negligence  of  one  injured.      3082.  Injuries  involving  swimming  pools  and 

3081.  Duty  of  occupier  of  land  toward  invitee.  beaches,  in  general. 

§  3080,    Contributory  negligence  of  one  injured. 
Washington. 

In  connection  with  the  allegation  of  defendants  that  the  minor  was 
contributorily  negligent  by  diving  in  shallow  water,  you  are  instructed  that  the 
risk  of  so  diving,  when  such  depth  is  known  or  should  have  been  known  by  the 
minor  is  that  he  will  strike  the  bottom  or  objects  which  he  should  reasonably 
expect  to  be  located  thereon  or  therein.  This  risk  of  diving  or  plunging  into 
shallow  water  is  not,  however,  that  the  minor  will  strike  a  manmade  obstruc- 
tion below  the  water's  surface  and  rising  in  any  marked  or  unreasonable 
degree  above  the  lake  bed  unless  the  minor  knew  or  should  have  known  of  the 
existence  of  such  obstruction.2 
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2  Owens  v.  Anderson,  58  Wash2d  448,  364 
P2d  14  (1961). 

§  3081.    Duty  of  occupier  of  land  toward  invitee. 

Washington. 

You  are  instructed  that  the  defendants  are  charged  with  knowledge  of  any 
dangerous  condition  that  a  reasonable  inspection  would  have  revealed,  because 
their  duty  to  keep  their  premises  in  a  reasonably  safe  condition  for  use  includes 
a  duty  to  inspect. 

There  is  no  such  obligation  on  the  invitee.  While  he  may  not  close  his  eyes 
to  obvious  dangers,  he  has  a  right  to  assume  that  the  premises  are  safe  for  the 
use  to  which  the  owner  should  reasonably  expect  them  to  be  put. 

In  determining  whether  defendants  were  negligent,  and  whether  such  negli- 
gence, if  any,  was  the  proximate  cause  of  M.'s  injuries,  you  need  not  decide 
whether  the  defendants  could  foresee  the  precise  manner  in  which  the  injuries 
were  sustained.  You  must  determine  instead  whether  the  actual  harm  fell 
within  a  general  field  of  danger  which  the  defendants  should  have  anticipated 
and  for  which  they  are  responsible  in  accordance  with  these  instructions  and 
the  evidence  in  the  case.  The  exact  manner  in  which  the  injuries  occurred  may 
be  unusual,  improbable  and  highly  unforeseeable  from  the  defendants'  view  at 
the  time  and  yet  constitute  negligence  on  their  part  if  the  artificial  obstruction 
created  a  general  danger  area.3 

3  Owens  v.  Anderson,  58  Wash2d  448,  364 
P2d  14  (1961). 

§  3082.    Injuries  involving  swimming  pools  and  beaches,  in  general. 

Iowa. 

The  jury  was  instructed  it  could  find  defendant  was  negligent  either  (1)  in 
failing  to  provide  adequate  supervision  of  the  pool  and  persons  using  the  pool 
in  that  its  agents,  employees,  instructors,  pool  attendants  and  lifeguards  failed 
to  properly  look  out  for  the  safety  of  P.  W.  (2)  in  failing  to  provide  adequate 
supervision  of  the  pool  and  persons  using  the  pool  in  that  its  agents,  employees, 
instructors,  pool  attendants  and  lifeguards,  knowing  that  P.  W.  was  a 
nonswimmer  or  in  the  exercise  of  ordinary  care  should  have  so  known,  allowing 
P.  W.  to  enter  into  the  deep  end  of  the  pool.4 

4  Wong  v.  Waterloo  Community  School  Dist. 
(la),  232  NW2d  865  (1975). 
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CHAPTER  172 
THEATERS  AND  SHOWS 
Section 
3115.  Duty  of  operators  to  exercise  care. 

§  3115.    Duty  of  operators  to  exercise  care. 
Minnesota. 

*  *  *  The  fact,  standing  alone,  that  the  plaintiff  was  injured  while  she  was 
a  patron  at  the  defendant's  race  track  and  while  she  was  using  the  toilet 
facilities  provided  by  the  defendant  for  the  use  of  his  patrons  does  not  make  the 
defendant  liable  to  her  in  damages.  To  make  him  liable  the  plaintiff  must  prove 
by  a  fair  preponderance  of  the  evidence  that  the  accident  was  proximately 
caused  by  some  negligent  act  or  omission  of  the  defendant. 

*  *  *  The  owner  and  operator  of  a  place  of  amusement  or  entertainment  is 
not  an  insurer  of  the  safety  of  his  patrons,  but  he  does  owe  to  them  the  duty 
to  exercise  reasonable  care  for  their  safety.  This  is  a  continuing  duty,  which 
applies  not  only  in  the  original  installation  of  the  equipment  or  the  building 
of  the  facility,  but  continues  throughout  the  entire  time  of  the  use  of  the 
premises.  In  determining  what  is  reasonable  under  the  circumstances  you 
should  take  into  consideration  all  the  facts  and  circumstances  surrounding  the 
situation.  In  other  words,  reasonable  care  is  a  degree  of  care  commensurate 
with  the  circumstances  and  the  risks  probably  involved.  For  instance,  the  fact 
that  the  toilet  facilities  furnished  by  the  defendant  are  the  only  such  facilities 
available  for  use  by  his  patrons,  and  the  amount  of  use  made  of  the  facilities 
by  the  patrons,  are  factors  which  you  may  consider  in  determining  what  is 
reasonable  care  under  the  circumstances  of  this  case.4 1 

Oklahoma. 

Instruction  No.  8: 

*  *  *  the  burden  is  upon  her  (plaintiff)  to  establish  to  you,  satisfactorily,  by 
a  preponderance  of  the  evidence  that  the  misconduct  or  rough  skating,  if  any, 
of  other  patrons  which  caused  her  to  fall  was  known  by  defendant  to  be  in 

existence, 

*  *  * 

Instruction  No.  4  reads,  in  part: 

The  burden  of  proof  is  upon  the  plaintiff  to  establish  by  a  preponderance  of 
the  evidence  the  material  allegations  of  the  petition,  and  unless  the  plaintiff 
has  proved  these  obligations  by  a  preponderance  of  the  evidence,  your  verdict 
must  be  for  the  defendant. 

Instruction  No.  7  contains  the  following: 

The  mere  proof  of  an  accident  or  injury  carries  with  it  no  presumption  of 
negligence,  but  the  burden  of  proof  rests  upon  the  party  alleging  negligence  to 
establish  the  same  by  a  preponderance  of  the  evidence,  and  likewise  it  is 
encumbent  upon  such  party  to  show  said  negligence  thus  established  was  the 
proximate  cause  of  the  injury  and  damage,  if  any,  received  by  the  party 
alleging  the  same. 
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Instruction  No.  10  provides: 

The  defendant  is  not  an  insurer  of  the  safety  of  patrons  skating  on  his 
skating  rink  that  is  liable  in  any  [or?]  all  events.  He  owes  to  them  the  duty  of 
ordinary  care,  as  set  out  in  these  instructions.  A  person  who  engages  in  the 
sport  or  pastime  of  roller  skating  assumes  the  natural,  normal  and  ordinary 
risks  incident  to  that  sport  or  pastime. 

If  you  find  from  a  preponderance  of  the  evidence  that  plaintiff  did  fall,  as 
alleged,  while  roller  skating  and  if  you  further  find  from  the  evidence  that  said 
fall,  and  resulting  injuries,  if  any,  resulted  proximately  from  or  participating 
in  and  assuming  the  natural,  normal  and  ordinary  risks  usually  incurred  in 
roller  skating,  your  verdict  shall  be  for  the  defendant.5  l 

4-J  Lindgren  v.  Voge,  260  Minn  262,  109  (1964).  The  court  held  that  considering  these 
NW2d  754  (1961).  instructions  as  a  whole,  the  jury  was  properly 

^Guffey  v.  Towery   (Okl),   388  P2d  490      instructed. 

CHAPTER  174 

TRESPASS 

Section 

3 132 A.  Trespass  by  waste   substances  from 

nearby  manufacturing. 
3 133 A.  Trespass  in  construction  area. 

§  3132A.    Trespass  by  waste  substances  from  nearby  manufacturing. 

California. 

The  factual  issues  which  you,  as  jurors,  are  called  on  to  determine  can  be 
generally  stated  as  follows: 

First,  did  the  defendant  operate  its  cement  plant  and  conduct  its  other 
activities  at  Permanente  in  such  a  manner  as  to  intentionally  or  negligently 
invade  plaintiffs'  property  or  rights  in  property?  *  *  * 

An  intentional  trespass  or  invasion  of  another's  property  or  rights  in  prop- 
erty consists  in  the  doing  of  an  act  with  knowledge  at  the  time  that  the  act  is 
being  performed  and  with  knowledge  that  the  act,  as  done,  is  such  as  will,  to 
a  substantial  certainty,  result  in  the  entry  of  foreign  matter  on  to  another's 
property. 

You  are  instructed  that  every  man  may  use  his  own  land  for  all  lawful 
purposes  to  which  such  lands  are  usually  applied,  without  being  answerable  for 
the  consequences,  provided  he  exercises  ordinary  care  and  skill  to  prevent  any 
unnecessary  injury  to  the  adjacent  landowner.  It  is  not,  therefore,  necessarily 
negligence  on  the  part  of  a  landowner  to  make  a  use  of  his  land  which 
inevitably  produces  loss  to  his  neighbor. 


Where  a  corporation  uses  its  property  so  as  to  infringe  upon  the  rights  of 
another,  such  infringement  may  constitute  a  trespass,  as  defined  in  my  instruc- 
tions. Where  a  corporation  is  guilty  of  committing  a  trespass  in  the  use  of  its 
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property,  any  person  injured  as  a  proximate  result  of  such  an  infringement  of 
his  rights  may  recover  damages  from  the  corporation. 

The  issue  to  be  determined  by  you  in  this  case  is: 

Has  defendant  committed  a  trespass? 

If  you  answer  the  question  in  the  negative,  plaintiffs  are  not  entitled  to 
recover.  But  if  you  answer  the  question  in  the  affirmative,  you  then  must  fix 
the  amount  of  plaintiffs'  damages  and  return  a  verdict  in  their  favor. 


If  you  find  that  defendant  has  committed  an  intentional  trespass,  then 
whether  defendant  was  negligent  or  not,  is  immaterial,  because  a  lack  of 
negligence  cannot  be  a  defense  to  an  intentional  trespass.5'1 

5-1  Roberts     v.     Permanente     Corp.,     188 
CalApp2d  526,  10  CalRptr  519  (1961). 

§  3 133 A.    Trespass  in  construction  area, 
Minnesota. 

Where  the  defendant  construction  company  was  in  possession  of  the  road 
construction  land  area  pursuant  to  a  contract  with  the  State  of  Minnesota,  any 
motorist  entering  upon  that  area  is  a  trespasser.8 -1 

8-1  Dornack  v.  Barton  Constr.  Co.,  272  Minn 
307,  137  NW2d  536  (1965). 

CHAPTER  178 
WATERS  AND  WATERCOURSES 

Section 

3170.  Diversion  of  waters. 

§  3170.    Diversion  of  waters. 
Idaho. 

Anyone  who  diverts  the  waters  of  a  stream  into  an  artificial  channel  or 
reconstructed  channel  must  build,  operate  and  maintain  such  artificial 
channel  or  reconstructed  channel  in  such  manner  that  it  will  carry  such 
rainfall,  cloudburst,  or  high  spring  flood  or  freshet  without  causing  damage  to 
others. 


The  defendant  would  be  liable  only  for  such  injury  or  damages,  if  any,  as  is 
proximately  caused  by  its  own  negligence,  and  if  you  find  that  the  injury  or 
damage  would  have  resulted  from  high  or  flood  waters,  regardless  of  the 
artificial  channel,  then  the  negligence  of  the  defendant  would  not  be  the  proxi- 
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mate  cause,  but  a  remote  cause,  and  the  high  or  flood  waters  would  in  such  case 
be  the  proximate  cause,  and  no  recovery  could  be  awarded  to  the  plaintiff. 


However,  if  you  find  that  plaintiffs  or  any  of  them  sustained  damage  and  that 
such  damage  resulted  from  a  combination  of  the  natural  forces  of  nature  and 
negligent  acts  of  defendant  in  improperly  operating  and  maintaining  the 
artificial  channel,  and  that  said  negligent  acts  of  defendant  were  a  major 
contributing  factor  to  such  damage,  then  plaintiffs,  or  any  of  them  so  damaged 
are  entitled  to  be  compensated  for  their  damage,  because  the  rule  that  one  who, 
by  his  wrongful  acts,  augments,  diverts,  or  accelerates  the  forces  of  nature  in 
such  a  manner  as  to  injure  another  is  liable  in  damages  therefor. 


You  are  instructed  that  if  you  should  find  that  injury  was  sustained  by  the 
plaintiffs,  and  if  you  should  further  find  that  one  of  such  concurring  causes  was 
a  natural  force  or  an  Act  of  God,  that  the  defendant  is  then  liable  only  for  such 
proportionate  amount  of  the  damage  as  is  attributable  to  its  own  negligence, 
and  is  not  responsible  for  more  than  its  share  of  the  damage  done.6'1 

Missouri. 

Your  verdict  must  be  for  plaintiff,  if  you  believe:  First,  plaintiff  owns  the 
building  *  *  *,  and  Second,  the  normal  flow  of  surface  water  at  the  Union 
Cemetery  was  diverted,  and  Third,  defendant  permitted  deterioration  of  its  tile 
drain  in  close  proximity  to  plaintiffs  building,  and  Fourth,  water  collected  on 
defendant's  property  and  was  discharged  in  or  on  plaintiffs  land  in  an 
unnatural  volume,  and  Fifth,  such  use  by  defendant  of  its  property  was 
unreasonable,  and  Sixth,  as  a  direct  result  of  such  conduct,  the  plaintiff 
sustained  damages.8-1 

6-1  Smith  v.  Big  Lost  River  Irrigation  District,  8>1  Geneva  v.  City  of  Kansas  City  (MoApp), 
83  Idaho  374,  364  P2d  146  (1961).  497  SW2d  555  (1973). 

CHAPTER  180 
WILLS 

Section 

3191.  Execution  of  will. 

3193.  Undue  influence. 

§  3191.    Execution  of  will. 
Alabama. 

Gentlemen  of  the  Jury,  at  the  beginning  of  this  case  the  mind  of  each  of  you 
should  have  been  in  a  neutral  state  with  regard  to  whether  or  not  the  alleged 
will  was  signed  by  L.  A.  T.  and  witnessed  in  his  presence  and  if  the  evidence 
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fails  to  change  your  mind  from  a  neutral  state  with  regard  to  these  matters, 
you  should  find  for  the  contestant  and  against  the  validity  of  the  will.7'1 

Georgia. 

The  attestation  of  the  will  before  you  for  your  consideration  is  in  due  form 
and  recites  the  statutory  requirements.  I  charge  you  that  this  attestation 
clause  raises  a  presumption  that  the  will  was  executed  as  required  by  law  and 
as  to  whether  that  presumption  has  been  overcome  is  entirely  for  you  to  deter- 
mine from  all  the  evidence,  the  facts  and  circumstances  of  this  case,  both  by 
the  evidence  produced  by  the  Propounder  and  the  evidence  produced  by  the 
Caveators.7-2 

7-J  Norman  v.  Hubert,  273  Ala  651,  144  S2d  7'2  Lamb  v.  Bryan,  —  Ga  — ,  223  SE2d  122 
21  (1962).  (1976). 

§  3193.    Undue  influence. 
Idaho. 

The  court  instructs  the  jury  that,  in  an  action  to  set  aside  a  will  of  a  deceased 
person  on  the  ground  of  undue  influence,  it  is  necessary  to  show  that  the 
influence  was  such  as,  in  effect,  to  destroy  the  testator's  free  agency  and  substi- 
tute for  his  own  another  person's  will.  Mere  general  influence  is,  however 
strong  and  controlling,  not  to  bear  upon  the  testamentary  act,  is  not  enough; 
it  must  be  influence  used  directly  to  procure  the  will  and  must  amount  to 
coercion  destroying  free  agency  on  the  part  of  the  testator. 

The  court  instructs  the  jury  that  undue  influence  has  been,  in  effect,  defined 
as  domination  by  the  guilty  party  over  the  testator  to  such  an  extent  that  his 
free  agency  is  destroyed  and  the  will  of  another  person  substituted  for  that  of 
the  testator. 

You  are  instructed  that  "undue  influence"  is  any  means  employed  upon  and 
with  the  testator  which,  under  the  circumstances  and  conditions  by  which  the 
testator  was  surrounded,  he  could  not  well  resist,  and  which  controlled  his 
volition  and  induced  him  to  do  what  otherwise  would  not  have  been  done.80  * 

Undue  influence  has  been,  in  effect,  defined  as  domination  by  the  guilty 
parties  over  the  testator  to  such  an  extent  that  his  free  agency  is  destroyed  and 
the  will  of  another  person  substituted  for  that  of  the  testator. 

You  are  instructed  that  in  order  to  show  undue  influence  it  is  not  necessary 
to  prove  circumstances  of  either  actual  domination  or  coercion;  that  the  only 
positive  and  affirmative  proof  required  is  of  facts  and  circumstances  from 
which  undue  influence  may  be  reasonably  inferred.80  2 

Nevada. 

Undue  influence  in  a  case  such  as  this  means  that  degree  of  influence  exer- 
cised by  a  person  over  the  testator  so  as  to  destroy  the  wishes  of  the  testator. 
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When  an  attorney  drafts  a  will  for  his  client,  and  the  will  contains  a  gift  to 
the  attorney,  the  law  raises  a  rebuttable  presumption  that  the  gift  was  the 
result  of  undue  influence,  which  is  a  species  of  fraud,  unless  it  appears  by  a 
preponderance  of  the  evidence  that  the  attorney  drafted  the  will  in  accordance 
with  instructions  given  him  by  the  testator,  and  the  will  truly  records  the 
declaration  of  the  testator's  mind  regarding  his  estate. 

The  mere  possession  of  influence  and  the  opportunity  and  motive  to  exercise 
it  are  not  sufficient  to  invalidate  a  will  on  the  ground  of  undue  influence,  but 
it  must  appear,  either  directly  or  by  justifiable  inference  from  the  facts  proved, 
that  the  influence  was  exercised,  so  as  to  destroy  the  free  agency  of  the  testator 
and  control  the  disposition  of  the  property  under  the  will.95  * 

North  Dakota. 

The  jury  is  instructed  that  the  words  "sound  and  disposing  mind  and 
memory,"  and  the  term  "testamentary  capacity,"  are  synonymous  and  mean  a 
mind  sufficient  to  enable  a  testator  to  remember  and  know  what  his  property 
is,  who  are  the  natural  objects  of  his  bounty,  and  who  are  the  proposed 
beneficiaries,  and  his  duties  toward  them  and  to  understand  and  appreciate  the 
character  of  the  act  which  he  is  performing.  One  may  have  testamentary 
capacity,  although  his  memory  be  somewhat  impaired,  as  by  old  age,  if  he 
understands  and  remembers  enough  to  act  with  such  comprehension  and 
perception  in  making  his  will.96-1 

Tennessee. 

So,  gentlemen  of  the  jury,  there  being  no  controversy  about  the  formal  execu- 
tion of  the  paper  writing  dated  December  16,  1961,  introduced  in  evidence,  I 
charge  you,  as  a  matter  of  law,  that  said  paper  writing  has  been  prima  facie, 
or  on  its  face,  established  as  a  valid  will  of  real  or  personal  property.  However, 
gentlemen  of  the  jury,  the  contestants,  or  defendants,  by  their  plea,  say  that 
the  paper  writing  introduced  in  evidence  is  not  the  last  will  and  testament  of 
N.  I.  C.,  and  defendants  contend  under  their  plea  that  said  paper  writing  is  not 
the  last  will  and  testament  of  N.  I.  C.  because  at  the  time  said  paper  writing 
was  executed,  N.  I.  C.  was  of  unsound  mind  and  not  capable  of  making  a  will, 
and  further,  contestants  contend  that  said  paper  writing  is  not  a  will  because 
of  undue  influence  practiced  or  brought  to  bear  upon  N.  I.  C,  by  M.  I.  B.  H. 

Gentlemen  of  the  jury,  I  charge  you  that  even  though  the  paper  writing 
introduced  in  evidence  has  been  prima  facie  established  as  a  will  by  proof  of  its 
due  execution,  that  nevertheless,  it  is  not  a  valid  last  will  and  testament  if  it 
be  established  by  sufficient  proof  at  the  time  said  paper  writing  was  executed 
by  N.  I.  C.  that  she  was  not  of  sound  mind  and  disposing  memory  or  that  the 
said  paper  writing  was  procured  by  undue  influence  practiced  and  brought  to 
bear  upon  her  by  any  party. 

And  I  further  charge  you,  that  when  a  paper  writing  has  been  established 
prima  facie,  as  a  valid  will,  that  the  law  presumes  testamentary  capacity  on 
the  part  of  the  party  executing  said  paper  writing,  but  it  is  a  presumption  that 
may  be  overcome  by  proof  sufficient  to  establish  that  the  party  signing  said 
paper  writing  did  not  possess  testamentary  capacity,  and  the  burden  of 
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overcoming  the  presumption  of  testamentary  capacity  is  cast  upon  the 
assailing  parties,  and  in  this  case,  I  charge  you  that  the  burden  of  proof  is  upon 
the  contestants,  of  showing  by  the  greater  weight  or  preponderance  of  the 
evidence  that  at  the  time  the  said  paper  writing  was  signed  by  N.  I.  C.  that  she 
was  not  of  sound  mind  and  disposing  memory,  and  further,  the  burden  is  upon 
the  contestants  of  showing  by  the  greater  weight  or  preponderance  of  the 
evidence  that  the  execution  of  said  paper  writing  was  procured  through  undue 
influence  practiced  or  brought  to  bear  upon  her  at  the  time  by  the  beneficiary. 

The  essential  idea  that  underlies  that  sort  of  undue  influence  that  vitiates 
a  will  is  that  the  coercion  or  importunity  has  something  sinister  about  it.  If  one 
takes  advantage  of  the  affection  or  gratitude  of  another  to  obtain  an  unjust  will 
in  her  favor,  using  her  position  to  subdue  and  control  the  mind  of  the  testatrix 
and  substantially  to  deprive  her  of  her  own  free  agency,  then  the  fact  that 
gratitude  or  affection  was  a  moving  cause,  makes  it  no  less  a  case  of  undue 
influence.  Whether  such  things  existed  in  this  case  at  the  time  of  execution  of 
the  will  or  not,  is  a  question  of  fact  to  be  determined  by  you  after  consideration 
of  all  of  the  evidence. 

If  you  find  that  testatrix  was  of  sound  mind,  within  the  terms  of  the  law  I 
have  given  you,  at  the  time  this  paper  writing  was  executed,  and  that  no  undue 
influence  was  practiced  or  brought  to  bear  upon  her,  then  your  verdict  should 
be  that  the  paper  writing  dated  December  16, 1961,  offered  in  evidence,  was  the 
will  of  the  testatrix.  If  you  find  that  testatrix  did  not  have  sufficient  mental 
capacity  to  make  a  will  at  the  time  the  said  paper  writing  was  executed,  or  that 
she  was  unduly  influenced  within  the  terms  and  meaning  of  undue  influence, 
which  I  have  stated  to  you,  then  in  either  of  those  events  your  verdict  should 
be  that  the  paper  writing  dated  December  16, 1961,  is  not  the  will  of  testatrix, 
and  that  the  paper  writing  dated  June  13, 1959,  is  the  last  will  and  testament 
of  the  deceased,  N.  I.  C. 

You  are  instructed  that  since  the  proponent,  Mrs.  H.,  was  in  a  confidential 
relationship  with  the  deceased,  Mrs.  C.,  and  procured  the  alleged  will  dated 
December  16,  1961,  to  be  drafted  and  executed,  the  law  raises  a  presumption 
that  Mrs.  H.  exercised  undue  influence  upon  the  deceased,  in  procuring  the 
execution  of  the  will  dated  December  16,  1961,  and  the  law  places  the  burden 
of  proof  upon  Mrs.  H.  to  show  by  the  greater  weight  and  preponderance  of  the 
evidence  that  she,  Mrs.  H.,  in  fact  did  not  exercise  undue  influence  upon  the 
deceased,  to  procure  the  execution  of  the  will  dated  December  16,  1961. 

The  court  further  charges  you,  that  if  you  find  that  Mrs.  H.  stood  in  a 
confidential  relationship  to  Mrs.  C.,  was  a  beneficiary  under  the  alleged  will 
dated  December  16,  1961,  and  procured  that  will  to  be  drafted  and  executed, 
then  the  law  presumes  that  Mrs.  H.  exercised  undue  influence  on  Mrs.  C.  to 
procure  the  alleged  will  dated  December  16, 1961,  and  the  law  casts  the  burden 
of  proof  upon  Mrs.  H.  to  show  by  the  greater  weight  or  preponderance  of  the 
evidence  that  she  in  fact  did  not  exercise  undue  influence  upon  Mrs.  C. 

You  are  further  instructed  that  the  law  places  the  burden  of  proof  upon  the 
proponent,  Mrs.  H.,  to  show  by  the  greater  weight  or  preponderance  of  the 
evidence  that  at  the  time  Mrs.  C.  signed  the  alleged  will  dated  December  16, 
1961,  she  was  of  sound  mind  and  had  the  mental  capacity  to  make  a  will.  In 
determining  whether  or  not  Mrs.  C.  had  sufficient  mental  capacity  to  make  a 
will  on  December  16, 1961,  you  will  be  guided  by  the  instructions  in  that  regard 
which  I  have  previously  given  to  you.98-1 
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**•'  In  re  Eggan's  Estate,  86  Idaho  328,  386  P2d  259  (1961). 

P2d  563  (1963).  96-1  Lembke  v.  Unke  (ND),  171  NW2d  837 

^Yribar  v.  Fitzpatrick,  91  Idaho  105,  416  (1969). 

P2d  164  (1966).  98>1  Thomas  v.  Hamlin,  56  TennApp  13,  404 

9B>1  In  re  Peterson's  Estate,  77  Nev  87,  360  SW2d  569  (1965). 

CHAPTER  181 
WORK  AND  LABOR 

Section  Section 

3202.    Reasonable  value  of  work.  3204.    Wages  and  hours;  minimum  wage  laws. 

3203A.  Liability  for  negligent  representation 
of  union  member. 

§  3202.    Reasonable  value  of  work. 
Georgia. 

I  charge  you  that  if  you  believe  from  all  of  the  evidence  in  this  case  that  the 
plaintiff  performed  labor  and  furnished  materials  which  were  not  covered  by 
the  written  contract,  if  you  find  there  was  a  contract,  and  if  you  further  find 
that  the  defendant  has  not  extinguished  its  obligation  for  payment  thereof  by 
accord  and  satisfaction  in  discharge  of  all  of  its  indebtedness  to  the  plaintiff, 
then  the  plaintiff  would  be  entitled  to  recover  the  reasonable  value  of  such 
labor  and  materials,  including  all  costs  or  expenses  incident  or  pertaining  to 
such  labor  and  materials.  If  you  find  there  was  a  complete  accord  and 
satisfaction  between  the  parties  to  this  case  as  to  all  claims  of  indebtedness, 
then  the  plaintiff  would  not  be  entitled  to  recover  any  amount  from  this  defen- 
dant.4'1 

North  Carolina. 

(I)f  the  advertising  matter  was  in  accordance  with  their  agreement,  in  the 
absence  of  stipulation  as  to  price,  the  defendant  was  obligated  to  pay  the 
reasonable  value  thereof;  *  *  * 

(P)laintifFs  right  to  recover  for  materials  and  services  rendered,  not  in  accor- 
dance with  contract,  is  restricted  to  such  materials  and  services  as  were 
accepted  and  appropriated  by  defendant.  As  to  these  and  these  alone,  defendant 
must  pay,  on  the  basis  of  quantum  meruit;  and  the  basis  of  liability  therefore 
is  quasi-contract,  i.e.,  unjust  enrichment,  *  *  * 

(W)here  plaintiff  sues  to  recover  for  services  rendered  to  defendant,  failure 
to  prove  the  alleged  special  contract  to  pay  therefor  precludes  recovery  thereon; 
but,  where  services  so  rendered  are  accepted  by  the  defendant,  plaintiff  may 
recover  therefor  upon  quantum  meruit  The  measure  of  such  recovery, 
predicated  on  implied  assumpsit,  is  the  reasonable  value  of  the  services  so 
rendered  by  plaintiff  and  accepted  by  defendant,  *  *  *.4'2 

4-1  Dixie  Belle  Mills,  Inc.  v.  Specialty  4-2  Yates  v.  W.  F.  Mickey  Body  Co.,  Inc.,  258 
Machine  Co.,  217  Ga  104, 120  SE2d  771  (1961).  NC  16,  128  SE2d  11  (1962). 
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§  3203A.    Liability  for  negligent  representation  of  union  member. 

Oregon. 

*  *  *  If  you  find  that  the  plaintiff  through  his  Union  Local  3-12,  IWA, 
processed  his  grievance  to  the  ultimate  settlement  and  that  his  Union  mem- 
bers voted  to  accept  that  settlement,  then,  that  agreement  is  binding  on  the 
plaintiff  unless  you  find  that  the  defendant  Union  in  the  conduct  of  negotiation 
and  settlement  of  the  grievance  acted  in  an  arbitrary  way  or  in  bad  faith 
conduct  and  this  arbitrariness  or  bad  faith  conduct  must  be  proved  by  the 
plaintiff  by  substantial  evidence  of  deceitful  action  or  dishonest  conduct,  mere 
negligence  on  the  part  of  the  Union  in  representing  the  plaintiff  is  not  suffi- 
cient to  find  liability  against  the  defendant  Union.  *  *  *5-1  (Emphasis  added.) 

5-1  Wheeler  v.  International  Woodworkers  of 
America,  No.  3-12,  547  P2d  106  (1976). 

§  3204.    Wages  and  hours;  minimum  wage  laws. 
Idaho. 

You  are  instructed  that  the  Court  takes  judicial  notice  of  the  fact  that  the 
federal  minimum  wage  for  workers  other  than  farm  workers  is  as  follows: 

Prior  to  December  31,  1974,  $2  per  hour 

January  1st,  1975,  and  after  $2.10  per  hour 

January  1st,  1976,  and  after  $2.30  per  hour 

You  are  further  instructed  that  for  agricultural  workers  the  minimum 
hourly  wages  established  by  federal  law  are  as  follows: 

Until  December  31st,  1974,  $1.60  per  hour 

Until  January  1st,  1975,  $1.80  per  hour 

Until  January  1st,  1976,  $2  per  hour 

Until  January  1st,  1977,  $2.20  per  hour 

Until  January  1st,  1978,  $2.30  per  hour 

You  are  further  instructed  that  you  may  take  these  figures  into  account  in 
determining  what  lost  wages,  if  any,  were  suffered  by  the  Plaintiff  if  you  find 
them  applicable.6 

6Patino  v.  Grigg  &  Anderson  Farms,  — 
Idaho  — ,  542  P2d  1170  (1975). 

CHAPTER  182 
WORKMEN'S  COMPENSATION  LAWS 

Section  Section 

3210.    Nature  and  extent  of  injuries  generally.      3212.  Where  injured  person  already  afflicted. 
3210A.  —Disability, 

3211A.  When  injuring  party  is  other  than 
workman's  employer. 
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§  3210.    Nature  and  extent  of  injuries  generally. 
§  3210A.  —  Disability. 
Texas. 

You  are  instructed  that  a  person  cannot  be  in  law  totally  and  partially 
disabled  at  the  same  time.  If  the  plaintiff  was  totally  and  permanently  disabled 
to  labor,  he  could  not  be  partially  disabled  to  any  extent  for  any  period  of  time; 
stating  it  another  (meaning  the  same  thing),  if  plaintiff  was  partially  disabled 
to  any  extent  for  any  period  of  time,  he  cannot  be  totally  disabled  for  the  same 
period  of  time.5'1 

The  term  TOTAL  INCAPACITY  does  not  imply  one's  absolute  inability  to 
perform  any  kind  of  labor,  but  means  the  one  must  be  so  incapacitated  that  he 
becomes  disqualified  for  performing  the  usual  tasks  of  a  workman  to  such  an 
extent  that  he  cannot  procure  and  retain  employment.  You  are  further 
instructed  that  the  term  TOTAL  INCAPACITY  does  not  imply  that  one  has 
such  incapacity  merely  in  the  event  that,  after  the  injury,  he  is  unable  to  do 
the  same  or  as  much  and  hard  work  as  he  did  before  the  injury,  but  if  one  has 
sufficient  capacity  for  physical  work  in  any  employment  suited  to  his  experi- 
ence and  condition  so  that  he  is  fit  to  find  and  retain  work  therein  with 
reasonable  regularity  and  duration,  then  such  person  is  not  regarded  as  totally 
incapacitated.5-2 

5*J  Travelers  Ins.  Co.  v.  Woodall  injured;  the  second  sentence  shows  no  such 

(TexCivApp),  356  SW2d  344  (1962).  restriction.  However,  the  same  court  in 

5-2  Texas  Employers'  Ins.  Assn.  v.  Waters  Hawkins  v.  Texas  Employers'  Ins.  Assn. 

(TexCivApp),  356  SW2d  209  (1962).  (TexCivApp),  363  SW2d  788  (1962),  decided  a 

The  court  upheld  the  charge  against  the  few  months  later,  disapproved  of  the  charge 

criticism  that  it  restricted  the  jury  to  a  con-  because  the  second  sentence  was  a  comment  by 

sideration  of  the  same  type  of  employment  at  the  trial  judge  upon  the  weight  of  the  evidence, 
which  the  employee  was  working  when  he  was 

§  3211  A.    When  injuring  party  is  other  than  workman's  employer. 
Arizona. 

Plaintiff  requested  an  instruction  stating  that,  if  the  injury  was  caused  by 
other  than  the  workman's  employer,  the  workman  has  an  option  to  either 
accept  workman's  compensation  or  pursue  a  remedy  against  the  injurer.  The 
instruction  was  not  given,  and  plaintiff  objected  to  evidence  submitted  to  show 
workmen's  compensation  coverage.  The  appellate  court  held  that  the  requested 
instruction,  seeking  admission  of  the  very  evidence  to  which  plaintiff  was 
objecting,  was  a  waiver  of  the  right  to  successfully  object.6'1 

M  Miller  v.  Schafer,  102  Ariz  457,  432  P2d 
585  (1967). 
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§  3212.     Where  injured  person  already  afflicted. 

California. 

Mere  carelessness  or  contributory  negligence  of  the  injured  does  not  break 
the  causative  connection  unless  such  intervening  carelessness  or  negligence  is 
the  sole  and  exclusive  cause  of  the  injury.  Certain  conduct  can  break  the 
causative  chain.  Where  the  injured  rashly  undertakes  a  line  of  action  with 
knowledge  of  the  risk  created  by  the  weakened  member  resulting  from  the 
industrial  injury,  the  causative  chain  from  the  industrial  injury  is  broken  as 
to  the  subsequent  accident  caused  by  such  conduct. 


Accordingly,  in  determining  whether  the  Subsequent  Accident  is  compen- 
sable  and  the  liability  of  City,  there  are  two  inquiries  to  be  made.  First,  it  must 
be  determined  if  the  after-effects  of  the  disability  from  the  Industrial  Injury 
were  a  contributing  factor  to  the  Subsequent  Accident.  Secondly,  if  the  Indus- 
trial Injury  was  a  contributing  factor,  did  the  Subsequent  Accident  occur  as  a 
result  of  "rashly"  undertaking  activity  with  knowledge  of  the  risk  created  in 
light  of  the  disability  from  the  Industrial  Injury.7-1 

7-1  Beaty  v.  Workers'  Compensation  Appeals 
Bd.,  80  CalAppSd  397,  144  CalRptr  78  (1978). 
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ABATEMENT,  2367. 
ABUSE  OF  CHILDREN, 

See  PARENT  AND  CHILD. 

ACCIDENT, 

definition  and  coverage  under  insurance  policy,  2020. 

ACCIDENT  INSURANCE, 

collision,  vehicle  damage,  1971,  1974. 

disability,  2023. 

duty  of  insured  after  accident,  1975. 

duty  of  insurer  to  investigate  for  ascertaining  insurability,  1973A. 

exclusionary  clauses,  2036. 

right  of  injured  to  recover  from  insurer,  1977. 

ACT  OF  GOD, 

liability  far  negligence,  2332. 

AGENTS, 

knowledge  of  unsafe  conditions,  2246. 

obvious  dangers,  charged  with  knowledge  of,  2244. 

ALLERGY, 

no  liability  on  manufacturer  for  injury,  2189. 

ANIMALS, 

dogs,  killing  of,  2367. 

killing,  reasonableness  of,  236 7A. 

ASSUMPTION  OF  RISK, 

employee's  reliance  on  assurance  of  safety,  2247. 
subjective  standard  applied,  2241,  2323B. 

AUTOMOBILE  INSURANCE, 

property  damage  from  collision,  1971,  1974. 

AUTOMOBILE  LIABILITY, 

reasonableness  of  investigation  of  insurability,  factors,  1973A. 

AUTOMOBILES, 

sudden  emergency  doctrine,  2322. 


BURDEN  OF  PROOF, 
negligence,  2335. 
payment,  2432. 
presumptions,  degree  of  proof,  preponderance  of  evidence  in  general,  2484. 


CARE, 

degree  required  of  minor,  2289. 
ordinary  care  defined,  2323. 

CIRCUMSTANTIAL  EVIDENCE, 
inference  from  evidence,  2597. 

COLLECTIVE  BARGAINING, 

liability  for  negligent  representation  of  union  member,  3203. 
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CONSTRUCTION  AND  EFFECT, 

construction  of  charge  as  an  entirety  m  civil  cases,  2550. 

CONTRIBUTORY  NEGLIGENCE, 
defenses,  limitation  on  right,  2875 

CORPORATIONS, 

libel  or  slander  of  as  actionable,  2148. 

COUNTERCLAIMS, 

See  SET-OFF  AND  COUNTERCLAIM. 

CUSTOMS  AND  USAGES, 
ordinary  care,  2323A. 

D 

DAMAGES, 

breach  of  warranty,  amount  recoverable,  measure  of,  2931. 

libel  and  slander,  2133. 

loss  of  access  to  property,  3068. 

malpractice  of  physicians,  2457. 

privilege  as  defense  to  libel  or  slander,  2124. 

punitive,  2136. 

truth  as  defense  in  defamation,  2131. 

DANGERS, 

obvious  dangers,  charged  with  knowledge  of,  2244. 
servant  or  agent's  knowledge  of  unsafe  conditions,  2246. 

DEFECTIVE  DESIGN, 

jury  determines  reasonableness  of  risk  in  design  defect,  2345C. 
testimony  from  experts  not  necessarily  required,  2345C. 

'  DEFINITIONS, 

act  of  God,  2332. 
circumstantial  evidence,  2597. 
concurrent  cause,  2334. 
explosion,  1943. 
intoxication,  2065. 
last  clear  chance,  2322. 
legal  cause,  2330. 
malice,  2118. 
market  value,  2763. 
negligence,  2320,  2766. 
ordinary  care,  2323,  2770. 
preponderance  of  evidence,  2484. 
proximate,  2330. 
substantial  factor,  2330. 
sudden  emergency  doctrine,  2322. 
undue  influence,  2798. 

DIRECTED  VERDICT, 
contract  actions,  2678. 
contracts  with  partnership,  2681. 
in  general,  2677. 

liability  from  operation  of  automobile,  2699. 
negligence,  proximate  cause,  contributory  negligence,  2693. 
sale  of  goods,  2679. 

DISABILITY  INSURANCE, 

extent  of  liability  covered,  2023. 

DUTY  OF  CARE, 

See  also  RAILROADS. 

care  of  intoxicated  persons,  2066. 
school  acting  in  loco  parentis,  2325A. 
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E 

EASEMENTS, 

loss  of  access  damages,  3068. 

EMINENT  DOMAIN, 

"active  demand"  not  necessary  element  to  prove  fair  market  value,  2957. 
appropriation  of  road  to  public  use,  3065. 
compensable  access  rights,  3068. 

EVIDENCE, 

arguments  of  counsel,  2711. 

circumstantial,  2597. 

excluded,  death  of  party  to  transaction,  testimony  of  survivor,  2580. 

presumption  natural  consequences  of  acts  were  intended,  2328. 

presumptions,  degree  of  proof,  preponderance  of  evidence  in  general,  2484. 

repairs  after  injury,  limited  admissibility,  2091. 

EXCLUSIONARY  CLAUSES, 
in  general,  2036. 

EXPLOSION, 

See  DEFINITIONS;  FIRE  INSURANCE. 


FELLOW-SERVANT  DOCTRINE, 

See  also  MASTER  AND  SERVANT,  this  index. 
in  general,  2250. 

FIRE  INSURANCE, 

cause  of  fire  and  loss,  1943. 
extent  of  loss,  1944. 
1  insurer's  liability,  elements,  1944. 
loss,  extent  of  recovery,  1944. 
notice  of  loss, 

proof  of,  when  timely  made,  1945. 
premiums,  cancelation  of  policy,  1932. 
property  covered,  1933. 


GUEST  STATUTES, 

considerations  in  determining  host's  negligence,  2329A, 


H 


HAZARDS, 

in  general,  2323. 

HEALTH  INSURANCE, 

rule  for  origin  of  sickness  date,  2023A. 


INFORMED  CONSENT, 

duty  of  physician  to  make  reasonable  disclosure  of  material  facts,  2450A. 

INSTRUCTIONS, 

read  as  a  whole,  2550. 

INSURANCE, 

See  also  FIRE  INSURANCE;  LIFE  INSURANCE. 

burden  of  proof,  1978. 
misrepresentations  in  obtaining,  2021. 
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INSURANCE— Continued 
waiver  by  insurer,  1989. 
false  statements  in  application,  1989. 

INSURER, 

duty  to  consider  insured's  interest,  2026. 
duty  to  exercise  good  faith  in  settlement,  2026. 
right  of  injured  person  to  recover  from,  1977. 

INTERVENING  CAUSE, 
negligence,  effect  of,  2331. 

INTOXICATING  LIQUORS, 

duty  to  protect  patrons  from  other  intoxicated  patrons,  2052 A. 
proximate  cause  of  injuries  from  sale  of,  2051,  2054. 

INTOXICATION, 

care  of  intoxicated  persons,  2066. 

definition,  2065. 

drunken  drivers  of  automobiles,  2068. 

duty  to  protect  patrons  from  others  intoxicated,  2066A. 

negligence  of  intoxicated  persons,  2066. 

statutory  presumptions,  rebuttable,  instruction  given  on  request,  2068A. 

INVITEES, 

degree  of  care  to  be  exercised  by,  2344. 
duty  of  occupiers  toward,  2344. 
occupier  not  insurer  of,  2344. 

K 

KNOWLEDGE, 

constructive  notice  of  general  field  of  danger,  2350. 
obvious  dangers,  charged  with,  2244. 
servant's  knowledge  of  unsafe  conditions,  2246. 

L 

LABOR, 

liability  for  negligent  representation  of  union  member,  3203A. 
minimum  wage  laws,  3204. 
wages  and  hours,  3204. 

LANDLORD  AND  TENANT, 

damage  from  water  from  upper  floor,  2106. 
defective  floor,  2103A. 
eviction,  constructive,  2093. 
implied  warranty  of  habitability,  2114. 
injury  of  tenant,  2103. 

injury  to  third  person,  landlord's  liability,  2103A. 
leases,  construction  of,  2090A. 
exculpatory  clauses,  2096. 
repairs  after  injury,  2091. 

LEASES, 

construction  o£  2090A. 
exculpatory  clauses,  2096. 

LIABILITY  INSURANCE, 

automobile,  insurer's  duty  to  investigate  insurability,  1973A. 

LIBEL  AND  SLANDER, 

burden  of  proof,  presumptions,  2115,  2131. 
corporate  injury,  2148. 
damages  recoverable,  2133. 
elements  and  essentials,  2115. 
malice,  2118. 

immaterial,  2118. 
political  criticisms,  2125. 
punitive  damages,  2136. 
truth  as  justification,  2120. 
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LIFE  INSURANCE, 

misrepresentation  in  obtaining  policy,  1978. 

M 

MALICE, 

libel  and  slander,  2118. 

malicious  prosecution,  2171. 

political  criticism,  necessity  of  proving  malice,  2125. 

MALICIOUS  PROSECUTION, 

advice  of  attorney,  whether  a  defense,  2174. 

definition  of  malice,  2171. 

elements,  2170. 

elements  and  essentials,  2170. 

malice,  defined,  2171. 

probable  cause,  2173. 

probable  cause,  defined,  2173. 

MALPRACTICE, 

elements  to  be  proved,  2453. 

MANUFACTURING, 

doctrine  of  strict  liability,  2189. 

implied  warranty  of  fitness,  2189. 

liability  for  defective  product,  2189. 

liability  of  manufacturer  for  injuries  caused  by  defective  manufactured  articles,  2189. 

presumption  that  manufacturer  knows  harmfulness  of  product,  2189. 

MARRIAGE, 

common-law,  2196. 
intent  of  parties,  2195. 

MASTER  AND  SERVANT, 

assumed  risk,  reliance  on  assurance  of  safety,  2247. 
assumption  of  risk,  2241. 

relevance  of  working  conditions,  2241. 
assurance  of  safety,  reliance  on,  2247. 
comparative  negligence  rule,  2263. 
degree  of  care  to  be  exercised  by  employer,  2213. 
discharge  of  employee,  2210. 
federal  laws,  work  under,  2234. 
fellow  servant  doctrine,  2250. 

independent  contractor,  test  of  relation,  for  physician,  2205. 
non-delegable  duties,  2269. 

obvious  dangers,  servant  charged  with  knowledge  of,  2244. 
places  of  work,  duty  to  furnish  safe,  2222. 
railroad  work  under  federal  laws,  2234. 
safety  of  appliances  and  place  of  work,  2222. 
scope  of  employment,  2206. 
servant's  knowledge  of  unsafe  conditions,  2246. 
third  persons,  liability  of  master  for  injury  to,  2268. 
torts  of  employee,  liability  of  employer  to  third  person,  2268. 
unavoidable  accident,  2215. 

MEDICAL  MALPRACTICE, 

doctrine  c?f  informed  consent,  2450 A. 
physician's  degree  of  care,  2442. 

MINIMUM  WAGES, 
generally,  3204. 

MINORS, 

degree  of  care  to  be  exercised,  2289. 
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MUNICIPAL  CORPORATIONS, 
negligence  generally,  2315. 
negligence  of,  2336. 
negligence  of,  liability,  2336. 

N 

NEGLIGENCE, 

accidents  involving  nuclear  reactors,  2345B. 
act  of  God,  excuse,  2332. 

assumption  in  sudden  peril  or  emergency,  2322. 
assuption  of  risk,  2323B. 

relevance  of  working  conditions,  2323B. 
burden  of  proof,  2335,  2511. 
cancer  caused  by  use  of  tobacco,  2345A. 
care  to  avoid  injury  to  children,  2325. 

school  authorities  acting  in  loco  parentis,  2325A. 
causative  chain,  effect  on  by  subsequent  accident,  2331. 
children, 

degree  of  care  owed  to,  2325. 

concurrent  causes  of  injury,  joint  and  several  liability,  2334. 
contributory,  2874. 

damage,  proximate  cause,  must  be,  2330. 
dangerous  machinery  or  instrumentality,  2345. 
defective  condition  of  product,  2345C. 
defective  design  and  construction  in  manufacture,  2345C. 
defects  and  obstructions  on  streets,  3006. 
defects  in  streets,  contributory  negligence,  3007. 
defined,  2320. 

degree  of  care  to  be  exercised  by  minor,  2289. 
directed  verdict  generally,  2693. 
diversion  of  surface  waters,  3170. 
drainage,  2506. 

duty  of  care  in  emergencies,  2323,  2325. 
duty  of  care  required  in  use  of  nuclear  reactors,  2335. 
duty  of  care  required  of  road  contractor,  2335A. 
duty  of  owners  of  public  establishments, 

to  invitees,  patrons,  2344. 

effect  of  violation  of  statutes  and  ordinances,  2336,  2614. 
evidence  to  establish,  sufficiency,  2339. 
expert  testimony,  to  establish,  2339. 
fact  of  injury  is  not  evidence  of,  2664. 

foreseeability  of  defective  design  and  construction  in  manufacture,  2345C. 
gross,  defined,  2329. 
host's  misconduct  to  guest,  2329A. 
inference  from  fact  of  injury, 

res  ipsa,  2335. 

informed  consent,  doctrine,  of,  2450A. 
injury  to  person  not  on  land,  liability  of  land  occupier,  2343. 

injury  to  water  skier,  2343A. 
intervening  cause,  2331. 
intoxicated  persons,  2066. 
intoxicating  liquor,  sale  of,  2051,  2054. 
invitees,  2344. 

joint  and  several  liability  of  physicians  generally,  2458. 
joint  liability,  2334. 
jury  determines  question  of  fact,  2536. 
jury  determines  reasonableness  risk  of  design  defect,  2345C. 
last  clear  chance  doctrine,  2322. 

liability  for  defects  and  obstructions  in  sidewalks,  3006. 
licensors  and  licensees,  2344. 

nonfeasance,  liability  limited  to  special  relationship  circumstances,  2320. 
notice,  2350. 

obvious  dangers,  charged  with  knowledge  of,  2244. 
ordinances  of  city,  violating,  2336. 
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NEGLIGENCE— Continued 

ordinance,  violation  of  as,  2336,  2375. 
ordinary  care,  2323. 

absence  as  constituting,  2330. 

custom  and  usage,  2323A. 

definition,  2323. 
physicians  and  surgeons,  2442,  2453. 

proximate  cause,  2451. 

physician's  duty  to  disclose  material  facts  to  patient,  2450A. 
product  liability,  2345C. 
proximate  cause,  2330. 

defined,  2451. 

generally,  2330. 

resulting  from  violation  of  policy,  2330. 
railroads,  2840. 

reasonable  care,  absence  of,  2320. 
remote  contributory  negligence, 

defined,  2330. 
res  ipsa  loquitur,  doctrine,  2335. 

burden  of  proof  generally,  2335. 
road  conditions,  2322. 
rules  and  regulations,  violations  of,  2336. 
servant  or  agent's  knowledge  of  unsafe  conditions,  2246. 
several  liability,  2334. 
statutes, 

effect  of  violation  of,  2336. 

store  operator,  duty  to  keep  premises  in  safe  condition,  2344. 
substantial  factor,  2330. 
sudden  emergency  doctrine,  2322. 

sufficiency  of  evidence  to  establish  negligent  representation  by  union,  2339A. 
third  party  negligence  as  proximate  cause,  2333. 
unavoidable  accident,  2321. 
unseaworthiness,  2968. 
vendor  of  land,  liability  of,  2344A. 
violating  law  of  road,  2336. 
wanton  or  wilful  acts,  gross  negligence,  2329. 
wanton,  wilful  misconduct,  2329. 

NEGLIGENCE  IN  GENERAL, 
contributory  negligence,  2334. 
effect  of  violation  of  statutes  and  ordinances,  2336. 

NONDELEGABLE  DUTIES, 
in  general,  2269. 

principal  to  see  that  contractor  uses  requisite  degree  of  care,  2269. 
responsibility  for  administrator  to  set  up  system,  2269. 

NONFEASANCE, 

liability  for  negligent  omissions,  limited  to  special  relationships,  2320. 

NOTICE, 

constructive,  general  field  of  danger,  2350. 

NUCLEAR  REACTORS, 

accidents  involving,  2345B. 

duty  of  care  required  in  use  of,  2335. 

NUISANCES, 

abatement,  2367. 

reasonableness  of  action  taken  to  abate,  2367. 


ORDINANCES, 

'  negligence  based  on  violation  of  statute,  2336,  2375. 
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PARENT  AND  CHILD, 
abuse  of  children,  2388. 
emancipation  of  child,  2386. 
right  to  punish  child,  2389. 

PARTIES, 

each  defendant  entitled  to  separate  consideration  of  guilt  or  innocence,  instruction,  4. 

PARTNERSHIPS, 

contract  signed  by  one  partner,  2402. 
elements  necessary  for  creation,  2391. 

PAYMENT, 

burden  of  proof,  2432. 

PERSONAL  INJURY, 

nature  of  injuries  from  which  decedent  died,  2642. 

PHYSICIANS  AND  SURGEONS, 
care,  degree  required,  2442. 

degree  of  care,  presumption  of  in  absence  of  evidence,  2442. 
informed  consent,  breach  of  duty,  2450. 
joint  and  several  liability  generally,  2458. 
malpractice, 

burden  of  proof,  2454. 

damages  recoverable  for,  2457. 

evidence  to  establish,  2455. 

expert  testimony,  2456. 
matters  to  be  proved  in  malpractice,  2453. 
physician  acting  as  independent  contractor,  2459. 
physician  may  choose  recognized  treatment,  2442. 
privileged  communications,  2625. 
proximate  cause  of  injury  to  patient,  2451. 

POLITICAL  CRITICISM, 

See  LIBEL  AND  SLANDER. 

PRESUMPTIONS, 

burden  of  proof  and  presumption  of  innocence  in  criminal  cases,  2484. 

intoxication,  as  to,  2068A. 

natural  consequences  of  acts  were  intended,  2328. 

statutory,  rebuttable,  3017. 

suicide,  as  to,  1986. 

PRIVILEGED  COMMUNICATIONS, 
defense  to  libel  or  slander,  2124. 

PROBABLE  CAUSE, 

malicious  prosecutions,  2173. 

PROCEDURE, 

circumstantial  evidence,  2597. 

credibility  of  witnesses,  2567,  2632. 

death  of  party  to  transaction,  evidence  of  survivor,  2580. 

deliberating  calmly  and  listening  to  differences,  duty,  2539. 

directed  verdict,  2677,  2678,  2679,  2681,  2693,  2699. 

duty  of  jury  to  reconcile  differences  and  render  verdict,  2539. 

evidence, 

circumstantial,  2597. 

duty  to  be  guided  by,  2541. 

nature  of  injuries  from  which  decedent  died,  2642. 

weight,  2567. 
expert  testimony,  2587. 
failure  of  party  to  call  witness,  2625. 
judge,  opinion  as  to  facts,  2650. 
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PROCEDURE— Continued 
jury, 

construing  separate  instructions,  2550. 

evidence,  to  be  guided  by,  2541. 

not  to  guess  at  facts,  2541. 
negligence  of  physicians  and  surgeons,  2694. 
number  of  jurors  required  for  verdict,  2805. 
opinion  evidence,  2587. 
prejudice  and  sympathy  of  jury,  2560. 
preponderance  of  evidence,  2484. 

presumptions,  degree  of  proof  and  preponderance,  2484. 
proceedings  of  previous  trial  of  same  case,  2662A. 
proof, 

counterclaim,  2528. 

separate  instructions  considered  one  charge,  2550. 
set-off  or  counterclaim  not  established  by  the  evidence,  2671. 
supplemental  instructions  to  possibly  deadlocked  jury,  2539. 
verdict  directed,  negligence  cases,  2693. 
witnesses, 

credibility,  2567. 

failure  of  defendant  to  call  witness,  2568. 

inconsistent  or  contradictory  statements,  2571. 

PROCESS, 

service  of,  in  general,  2978. 

PRODUCTS  LIABILITY,  2345C. 

defective  design  and  construction  in  manufacture,  2345C. 

defective  manufactured  article,  2189,  2345C. 

doctrine  of  strict  liability,  2345C. 

expert  testimony  not  necessarily  required  to  determine  design  defect,  293 8 A. 

generally,  2938A. 

manufacturer  implied  warranty  of  fitness,  2345C. 

presumption  that  manufacturer  knows  harmful  character  of  product,  2345C. 

PROPERTY  VALUE, 

"active  demand",  elements  necessary  to  prove  fair  market  value,  2957. 

PROXIMATE  CAUSE, 
generally,  2330. 

PUNISHMENT, 

right  of  parent  toward  child,  2389. 


RAILROADS, 

care  at  crossings,  highways,  2856. 

care  at  street  crossings,  2857. 

care  in  running  trains  at  highway  crossings,  2856. 

care  required  to  exercise,  2840. 

care  to  be  exercised  at  points  where  persons  may  be  expected  on  tracks,  2860. 

contributory  negligence,  personal  injury,  2874. 

defenses,  limitation  on  right,  contributory  negligence,  2875, 

duty  to  maintain  lookout,  2848. 

duty  to  sound  signals  on  train,  2845. 

duty  to  stop,  look  and  listen,  2881. 

employees'  injuries,  federal  laws,  2234. 

imputed  negligence,  2877. 

last  clear  chance  doctrine,  2855,  2878. 

negligence,  actions  for,  2840. 

speed  of  trains,  2844. 

REASONABLE  CARE,  2323A. 

RELIGIOUS  SOCIETIES, 
liability,  in  general,  2908, 

RES  IPSA  LOQUITUR  DOCTRINE, 
streetcar  accident,  3055. 
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ROAD  CONSTRUCTION, 

duty  of  care  required  of  contractors,  2335A. 
trepass  in  contraction  area,  3133A. 


SALE  OF  GOODS, 

breach  of  warranty,  2938. 

damages,  2931. 
fraud,  2945. 

product  liability,  2189,  2345C,  2938A. 
warranty, 

implied,  2936. 

SALE  OF  LANDS, 

value,  proving  fair  market  value,  2957. 

SALES, 

implied  warranty,  2936. 

SCOPE  OF  EMPLOYMENT, 

See  MASTER  AND  SERVANT. 

SEAMEN, 

liability  in  general  of  steamship  company  for  personal  injury,  2967. 
unseaworthiness,  2968. 

SET-OFF  AND  COUNTERCLAIM, 
burden  of  proof,  2981. 

SIDEWALKS, 

contributory  negligence  of  person  injured,  3007. 

liability  for  defects  and  obstructions  in  general,  3006. 

nature  of  defect  (dangerousness)  sufficient  to  require  notice,  jury  question,  3006. 

STATUTES, 

rebuttable  presumptions,  instructions  upon  request,  3017. 

STREETCARS, 

res  ipsa  loquitur  doctrine,  3055. 

STREETS  AND  HIGHWAYS, 

damages  for  compensable  access  rights,  3068. 
liability  for  defects  and  obstructions,  3066. 

SUDDEN  EMERGENCY  DOCTRINE, 
defined,  2322. 

SUDDEN  PERIL  OR  EMERGENCY, 

See  NEGLIGENCE. 
SUICIDE, 

See  PRESUMPTIONS, 
SWIMMING  POOLS, 

contributory  negligence  of  injured  party,  3080. 
duty  of  land  occupier  to  invitee,  3081. 
injuries  involving,  in  general,  3082. 


THEATERS, 

duty  of  operators,  care,  3115. 

TRESPASS, 

in  construction  area,  3  133  A. 

waste  substances  from  nearby  manufacturing,  3132A. 
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UNAVOIDABLE  ACCIDENT, 

See  also  NEGLIGENCE. 

last  clear  chance  doctrine,  2321,  2322,  2878. 

V 

VIOLATION  OF  STATUTE, 

effect  in  negligence  action,  2336,  2375. 

W 

WAGES, 

minimum  wage  laws,  3204. 

WARRANTY, 
habitability, 

implied,  2936. 
in  sale  of  home,  2936. 
meaning  of  merchantable,  2943. 

WATERS  AND  WATERCOURSES, 
diversion  of  waters,  3170. 

WILLS, 

execution  of  will,  3191. 
undue  influence,  3193. 

WITNESSES, 

contradictory  statements,  2571. 

credibility,  2567,  2632. 

criteria  for  credibility,  2567. 

disqualified  for  "direct  interest",  2567. 

expert,  2587. 

expert  testimony  on  cause  of  death,  2590. 

expert  testimony  on  value  of  property,  2590. 

failure  of  defendant  to  call  witnesses,  25 68 A. 

false  testimony,  2570. 

privileged  communication,  doctor-patient,  2625. 

WORK  AND  LABOR, 

liability  for  negligent  representation  of  union  member,  3 203 A. 
minimum  wage  laws,  3204. 
reasonable  value  of  work,  3202. 

WORKMEN'S  CpMPENSATION  LAWS, 

industrial  injury  as  contributing  factor  to  subsequent  accident,  3212. 

injured  person  already  afflicted,  3212. 

injuring  party  is  other  than  workman's  employer,  32 11  A. 

nature  and  extent  of  injuries,  disability,  3210A. 
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PARENT  AND  CHILD, 
abuse  of  children,  2388. 
emancipation  of  child,  2386. 
right  to  punish  child,  2389. 

PARTIES,     , 

each  defendant  entitled  to  separate  consideration  of  guilt  or  innocence,  instruction,  4. 

PARTNERSHIPS, 

contract  signed  by  one  partner,  2402. 
elements  necessary  for  creation,  2391. 

PAYMENT, 

burden  of  proof,  2432. 

PERSONAL  INJURY, 

nature  of  injuries  from  which  decedent  died,  2642. 

PHYSICIANS  AND  SURGEONS, 
care,  degree  required,  2442. 

degree  of  care,  presumption  of  in  absence  of  evidence,  2442. 
informed  consent,  breach  of  duty,  2450. 
joint  and  several  liability  generally,  2458. 
malpractice, 

burden  of  proof,  2454. 

damages  recoverable  for,  2457. 

evidence  to  establish,  2455. 

expert  testimony,  2456. 
matters  to  be  proved  in  malpractice,  2453. 
physician  acting  as  independent  contractor,  2459. 
physician  may  choose  recognized  treatment,  2442. 
privileged  communications,  2625. 
proximate  cause  of  injury  to  patient,  2451. 

POLITICAL  CRITICISM, 

See  LIBEL  AND  SLANDER, 

PRESUMPTIONS^ 

burden  of  proof  and  presumption  of  innocence  in  criminal  cases,  2484. 

intoxication,  as  to,  2068A. 

natural  consequences  of  acts  were  intended,  2328. 

statutory,  rebuttable,  3017. 

suicide,  as  to,  1986. 

PRIVILEGED  COMMUNICATIONS, 
defense  to  libel  or  slander,  2124. 

PROBABLE  CAUSE, 

malicious  prosecutions,  21:73. 

PROCEDURE, 

circumstantial  evidence,  2597. 

credibility  of  witnesses,  2567,  2632. 

death  of  party  to  transaction,  evidence  of  survivor,  2580. 

deliberating  calmly  and  listening  to  differences,  duty,  2539. 

directed  verdict,  2677,  2678,  2679,  2681,  2693,  2699. 

duty  of  jury  to  reconcile  differences  and  render  verdict,  2539. 

evidence, 

circumstantial,  2597.  , 

duty  to  be  guided  by,  2541. 

nature  of  injuries  from  which  decedent  died,  2642. 

weight,  2567. 
expert  testimony,  2587. 
failure  of  party  to  call  witness,  2625. 
judge,  opinion  as  to  facts,  2650. 
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not  to  guess  at  facts,  2541. 
negligence  of  physicians  and  surgeons,  2694. 
number  of  jurors  required  for  verdict,  2805. 
opinion  evidence,  2587. 
prejudice  and  sympathy  of  jury,  2560. 
preponderance  of  evidence,  2484. 

presumptions,  degree  of  proof  and  preponderance,  2484, 
proceedings  of  previous  trial  of  same  case,  2662A. 
proof, 

counterclaim,  2528. 

separate  instructions  considered  one  charge,  2550. 
set-off  or  counterclaim  not  established  by  the  evidence,  2671. 
supplemental  instructions  to  possibly  deadlocked  jury,  2539. 
verdict  directed,  negligence  cases,  2693. 
witnesses, 

credibility,  2567. 

failure  of  defendant  to  call  witness,  2568. 

inconsistent  or  contradictory  statements,  2571. 

PROCESS, 

service  of,  in  general,  2978. 

PRODUCTS  LIABILITY,  2345C. 

defective  design  and  construction  in  manufacture,  2345C. 

defective  manufactured  article,  2189,  2345C. 

doctrine  of  strict  liability,  2345C. 

expert  testimony  not  necessarily  required  to  determine  design  defect,  2938A. 

generally,  2938A. 

manufacturer  implied  warranty  of  fitness,  2345C. 

presumption  that  manufacturer  knows  harmful  character  of  product,  2345C. 

PROPERTY  VALUE, 

^active  demand",  elements  necessary  to  prove  fair  market  value,  2957. 

PROXIMATE  CAUSE, 
generally,  2330. 

PUNISHMENT, 

right  of  parent  toward  child,  2389. 


RAILROADS, 

care  at  crossings,  highways,  2856. 

care  at  street  crossings,  2857. 

care  in  running  trains  at  highway  crossings,  2856. 

care  required  to  exercise,  2840. 

care  to  be  exercised  at  points  where  persons  may  be  expected  on  tracks,  2860. 

contributory  negligence,  personal  injury,  2874. 

defenses,  limitation  on  right,  contributory  negligence,  2875, 

duty  to  maintain  lookout,  2848. 

duty  to  sound  signals  on  train,  2845. 

duty  to  stop,  look  and  listen,  2881. 

employees'  injuries,  federal  laws,  2234. 

imputed  negligence,  2877. 

last  clear  chance  doctrine,  2855,  2878. 

negligence,  actions  for,  2840. 

speed  of  trains,  2844. 

REASONABLE  CARE,  2323A. 
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ROAD  CONSTRUCTION, 

duty  of  care  required  of  contractors,  2335A. 
trepass  in  contruction  area,  3133A. 


SALE  OF  GOODS, 

breach  of  warranty,  2938. 

damages,  2931. 
fraud,  2945. 

product  liability,  21£9,  2345C,  2938A. 
warranty, 

implied,  2936. 

SALE  OF  LANDS, 

value,  proving  fair  market  value,  2957. 

SALES, 

implied  warranty,  2936. 

SCOPE  OF  EMPLOYMENT, 

,  See  MASTER  AND  SERVANT. 

SEAMEN, 

liability  in  general  of  steamship  company  for  personal  injury,  2967. 
unseaworthiness,  2968. 

SET-OFF  AND  COUNTERCLAIM, 
burden  of  proof,  2981. 

SP>EWALKS, 

contributory  negligence  of  person  injured,  3007. 

liability  for  defects  and  obstructions  in  general,  3006. 

nature  of  defect  (dangerousness)  sufficient  to  require  notice,  jury  question,  3006. 


rebuttable  presumptions,  instructions  upon  request,  3017. 

STREETCARS, 

res  ipsa  loquitur  doctrine,  3055. 

STREETS  AND  HIGHWAYS, 

.damages  for  compensable  access  rights,  3068. 
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S0ODEN  EMERGENCY  DOCTRINE, 
defined,  2322.  ?  '  ; 

SUDDEN  PERIL  OR  EMERGENCY, 

See  NEGLIGENCE. 
SUICIDE, 

See  PRESUMPTIONS. 
SWIMMING  POOLS,      ' 

contributory  negligence  of  injured  party,  3080. 
duty  of  land  occupier  to  invitee,  3081. 
injuries  involving,  in  general,  308& 

'    T 
THEATERS, 

duty  of  operators,  care,  3115. 

fRESPASS, 

in  construction  area,  3  133  A. 

waste  substances  from  nearby  manufacturing,  3132A. 
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See  also  NEGLIGENCE. 
last  clear  chance  doctrine,  2321,  2322,  2878. 


VIOLATION  OF  STATUTE, 

effect  in  negligence  action,  2336,  2375. 
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WAGES, 

minimum  wage  laws,  3204. 

WARRANTY, 
habitability, 

implied,  2936. 

in  sale  of  home,  2936. 
meaning  of  merchantable,  2943. 

WATERS  AND  WATERCOURSES, 
diversion  of  waters,  3170. 

WILLS, 

execution  of  will,  3191. 
undue  influence,  3193. 

WITNESSES, 

contradictory  statements,  2571. 

credibility,  2567,  2632. 

criteria  for  credibility,  2567. 

disqualified  for  "direct  interest",  2567. 

expert,  2587. 

expert  testimony  on  cause  of  death,  2590. 

expert  testimony  on  value  of  property,  2590. 

failure  of  defendant  to  call  witnesses,  2568A. 

false  testimony,  2570. 

privileged  communication,  doctor-patient,  2625. 

WORK  AND  LABOR, 

liability  for  negligent  representation  of  union  member,  3203A. 
minimum  wage  laws,  3204. 
reasonable  value  of  work,  3202. 

WORKMEN'S  COMPENSATION  LAWS, 

industrial  injury  as  contributing  factor  to  subsequent  accident,  3212. 

injured  person  already  afflicted,  3212. 

injuring  party  is  other  than  workman's  employer,  32 11  A. 

nature  and  extent  of  injuries,  disability,  32 10 A. 
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